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(Supreme  Court  of  Illinois,  June  20,  1911.) 

[96  N.  E.  Rep.  1089.] 

Judgment — Default  Judgment— Want  of  Plea.— A  default  judgment 
for  want  of  an  appearance  rendered  after  the  filing  of  an  appearance 
is  irregular;  the  proper  judgment  being  a  judgment  for  want  of  a 
plea. 

Appeal  and  Error — Harmless  Error— Erroneous  Entry  of  Judg- 
ment— ^The  entering  of  a  default  judgment  for  want  of  an  appear- 
ance, instead  of  for  want  of  a  plea  after  an  appearance  is  on  file,  is 
a  mere  irregularity,  and  does  not  justify  a  reversal. 

Judgment— Deiault  Judgment— Right  to  Open. — A  default  judg- 
ment will  not  be  set  aside  where  the  defaulted  party,  though  hav- 
ing a  meritorious  defense,  or  his  attorney,  has  been  guilty  of  negli- 
gence. 

Costs — Security  for  Payment — Effect  of  Failure  to  Give. — A  judg- 
ment for  a  nonresident  plaintiff  is  not  void  because  the  record  fails 
to  show  that  he  gave  a  cost  bond. 

Costs— Security  for  Payment — Necessity. — Where  a  nonresident 
brings  suit  without  filing  a  cost  bond,  and  afterwards  files  one  with- 
out first  obtaining  leave  of  court,  a  refusal  to, dismiss  for  want  of  a 
cost  bond  amounts  to  leave  to  file  a  bond,  and  there  is  a  substantial 
compliance  with  the  statute. 

Judgment — Default  Judgment — Damages. — A  carrier  who  defaults 
in  an  action  against  it  for  the  value  of  a  shipment  of  merchandise 
lost  during  transit  is  entitled  to  be  heard  on  the  question  of  damages 
and  to  appear  and  cross-examine  plaintiffs  witnesses,  and  introduce 
evidence  on  the  question  of  damages,  and  to  ask  for  instructions  on 
that  question  and  preserve  its  rights  for  review  on  the  issue  of  dam- 
ages by  a  bill  of  exceptions. 

Carriers — Loss  of  Goods — Measure  of  Damages.^ — The  measure  of 
damages  for  the  loss  of  merchandise  during  transit  is  fixed  by  the 
market  value  of  the  merchandise  at  the  place  of  delivery,  and  not 
the  cost  price  at  the  point  where  the  carrier  received  the  goods  for 
transportation. 

Appeal  and  Error — Questions  Reviewable — Rulings  on  Evidence — 
Exceptions. — Rulings  on  evidence  are  not  reviewable  on  appeal,  where 
no  objection  or  exception  was  made  or  preserved  to  the  rulings. 


*Sec  generally  foot-note  of  Louisville  &  N.  R.  Co.  v.  Gormley 
(Ky.),  30  R.  R.  R.  107,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  107;  foot-note 
of  Southern  Ry.  Co.  v.  Coleman  (Ala.),  27  R.  R.  R.  153,  50  Am.  & 
Eng.  R.  Cas.,  N.  S.,  153. 
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Damages — Dcffful^  Judgment — Conclusiveness. — A  default  judgment 
in  an  actioii  «a^aindt  a  carrier  for  loss  of  goods  during  transportation 
rendered^  fo^  ^^rtint  of  plea  is  an  adjudication  of  the  truth  of  the  dec- 
lar^tioft  Syerring  that  the  goods  were  lost  through  the  carrier's 
negiijgence,  and  it  may  not  litigate  that  issue  on  the  hearing  as  to 
^  .•';.d^nja"tees. 

\''l»*  Carriers — Limitation — Liability — Contracts.! — Where  a  carrier  de- 
;  •  livers  to  the  shipper  a  receipt  for  goods  which  limits  its  common-law 
liability,  it  must,  to  bind  the  shipper,  show  that  he  was  aware  ot 
the  restriction  in  the  receipt,  and,  where  the  carrier  seeks  to  bind 
the  consignee  by  the  act  of  the  consignor,  it  must  show  that  the 
consignor  had  authority  to  bind  the  consignee  by  such  restriction. 
Cartwright,  J.,  dissenting. 

Appeal  from  Branch  Appellate  Court,  First  District,  on  Ap- 
peal from  Superior  Court,  Cook  County ;  Ben.  M.  Smith,  Judge. 

Action  by  Henry  Plaff  against  the  Pacific  Express  Company. 
From  a  judgment  of  the  Appellate  Court  affirming  a  judgment 
for  plaintiff,  and  granting  a  certificate  of  importance,  defend- 
ant appeals.    Affirmed. 

John  Gibson  Hale,  for  appellant. 

Clinton  C.  Collins  and  E,  S.  Metcalf,  for  appellee. 

Hand,  J.  This  was  an  action  of  assumpsit  commenced  by  the 
appellee  against  the  appellant  in  the  superior  court  of  Cook 
county  to  recover  the  value  of  a  shipment  of  merchandise  de- 
livered by  Spaulding  &  Co.,  as.  consignors,  in  the  city  of  Chi- 
cago, 111.,  of  whom  the  appellee  had  purchased  said  merchandise, 
to  the  appellant,  as  a  common  carrier,  for  shipment  to  the  ap- 
pellee, as  consignee,  at  El  Paso,  Tex.,  the  place  of  residence  of 
the  appellee.  The  declaration  contained  two  counts,  which,  in 
substance,  are  as  follows: 

The  first  count  charges  that  the  defendant  at  the  time  of  the 
making  of  the  promise  hereinafter  referred  to  was  a  common 
carrier  of  goods  and  chattels  for  hire  from  the  city  of  Chicago, 
Cook  county,  111.,  to  El  Paso,  Tex. ;  that,  the  defendant  being 
such  common  carrier,  the  plaintiff  on  or  about  the  21st  day  of 
December,  1906,  at  Chicago,  ID.,  at  the  request  of  the  defendant, 
caused  to  be  delivered  to  defendant  certain  goods  and  chattels 
of  the  plaintiff,  to  wit,  one  hair  brush,  one  comb,  two  colognes, 
two  puff  boxes,  one  ring,  two  pencils,  one  cigar  cutter,  one 
cigar  case,  one  bridge  set,  one  purse,  one  brooch,  one  match-box 
and  one  card  case,  of  the  value  of  $538,  to  be  taken  care  of  and 
safely  carried  by  defendant,  as  such  carrier,  from  the  city  of 
Chicago,  III.,  to  El  Paso,  Tex.,  and  there  safely  delivered  by  the 

tSee  extensive  note,  28  R.  R.  R.  384,  51  Am.  &  Eng.  R.  Cas.,  N. 
S.,  384. 
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defendant  for  the  plaintiff;  that,  in  consideration  thereof  and 
of  certain  reward  to  defendant  in  that  behalf,  the  defendant,  at 
Chicago,  111,,  promised  the  plaintiff  to  take  care  of  the  said 
goods  and  chattels  and  safely  carry  the  same  from  Chicago, 
111.,  to  El  Paso,  Tex.,  and  there  deliver  the  same  for  the  plain- 
tiff; that  although  the  defendant,  a^  such  carrier,  then  and  there 
received  the  said  goods  and  chattels  for  the  purpose  aforesaid, 
yet,  not  regarding  its  said  promises,  it  has  not  taken  care 
of  the  said  goods  and  chattels  or  safely  carried  and  deliv- 
ered the  same  for  the  plaintiff,  but,  on  the  contrary  thereof, 
so  carelessly  behaved  itself  in  that  respect  that  the  said  goods 
and  chattels  by  and  through  the  mere  negligence  and  improper 
conduct  of  defendant  and  its  servants,  afterwards,  to  wit,  on 
the  day  aforesaid,  became  and  were  lost  to  plaintiff. 

The  second  count  charges  that  on  the  day  aforesaid,  at  Chi- 
cago, 111.,  the  defendant  became  and  was  indebted  to  the  plain- 
tiff in  the  sum  of  $538  for  the  loss  of  the  said  goods  and  chat- 
tels (describing  them  as  goods,  wares,  and  merchandise),  then 
and  there  delivered  to  the  defendant,  to  be  carried  by  the  de- 
fendant, from  Chicago,  111.,  to  El  Paso,  Tex.,  and  being  so  in- 
debted, the  defendant,  in  consideration  thereof,  then  and  there 
promised  the  plaintiff  to  pay  lo  him  the  said  sum  of  money  on 
request,  and  that,  though  thereafter  requested  so  to  do,  the  de- 
fendant has  not  paid  such  sum  or  any  part  thereof. 

A  summons  was  duly  issued  returnable  to  the  September  term, 
1907,  which  was  served  on  July  8,  1907.  On  September  3d  the 
appellant  filed  its  appearance  in  writing,  and  on  the  7th  day  of 
the  same  month  a  default  was  entered  against  the  appellant,  the 
order  being  in  the  following  terms:  "On  this  day  comes  the 
plaintiff,  and  it  appearing  to  the  court  that  due  personal  service 
of  the  summons  has  been  had  on  defendant  for  at  least  ten  days 
before  the  first  day  of  this  term,  and  the  defendant  being  now 
thrice  called  in  open  court  comes  not,  nor  does  any  person  for 
it,  but  herein  makes  default,  which  is,  on  motion  of  the  plaintiff, 
ordered  to  be  taken  and  the  same  is  hereby  entered  of  record, 
wherefore  the  plaintiff  ought  to  have  and  recover  of  and  from 
the  defendant  his  damages  sustained  herein  by  reason  of  the 
premises."  On  the  14th  day  of  May,  1908,  the  appellant  en- 
tered its  motion  to  set  aside  said  default  and  for  leave  to  plead, 
on  two  grounds:  First,  that  the  court  had  no  right  to  enter  a 
default  against  it,  as  it  had  a  written  appearance  on  file;  and, 
secondly,  that  the  default  was  wrons^fully  entered,  as  the  ap- 
pellee was  a  nonresident,  and  at  the  time  of  the  entering  of  the 
default  no  cost  bond  was  on  file.  The  appellant  filed  affidavits 
with  its  motion  to  set*  aside  the  default,  setting  up  its  grounds 
of  defense  to  the  action  upon  the  merits.  The  court  overruled 
the  motion  to  set  aside  the  default,  whereupon  the  appellant 
moved  the  court  to  dismiss  the  suit  for  want  of  a  cost  bond. 
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and  thereupon  the  appellee  filed  a  cost  bond  and  the  motion  to 
dismiss  the  suit  was  overruled.  A  jury  was  then  waived,  and 
the  court  assessed  the  damages  of  the  appellee  at  $538  and  ren- 
dered judgment  against  appellant  for  that  amount  and  costs, 
from  which  judgment  appellant  prosecuted  an  appeal  to  the  Ap- 
pellate Court  for  the  First  District,  where  the  judgment  of  the 
superior  court  was  affirmed,  and,  the  Appellate  Court  having 
granted  a  certificate  of  impoitance,  a  further  appeal  has  been 
prosecuted  to  this  court. 

The  first  contention  of  the  appellant  is  that  the  court  erred 
in  entering  a  default  judgment  against  it,  as  it  is  said  at  the 
time  of  the  entering  of  said  judgment  it  had  a  written  appear- 
ance on  file. 

[1]  We  think  it  manifest  that  a  judgment  by  default  after 
an  appearance  has  been  filed,  for  want  of  an  appearance  is  ir- 
regular, and  that  the  proper  order  in  such  case  is  judgment  nil 
dicit  or  for  want  of  a  plea. 

[2]  The  entering  of  a  default  judgment  for  want  of  an  appear- 
ance instead  of  for  want  of  a  plea,  after  an  appearance  is  on 
file,  is,  however,  a  mere  irregularity  and  should  not  work  a 
reversal  of  a  judgment. 

[3]  Although  a  defaulted  party  has  a  meritorious  defense, 
a  default  will  not  be  set  aside  if  he  or  his  attorney  has  been 
guilty  of  negligence.  Mendell  v.  Kimball,  85  111.  582;  Walsh  v, 
Walsh,  114  111.  655,  3  N.  E.  437;  Hitchcock  v,  Herzer,  90  111. 
543. 

[4]  It  is  next  contended  that  the  court  erred  in  declining  to 
dismiss  the  suit  for  want  of  a  cost  bond.  A  judgment  in  favor 
of  a  nonresident  plaintiff  is  not  void  because  the  record  fails 
to  show  that  the  plaintiff  gave  a  cost  bond.  Palmer  v.  Riddle, 
180  111.  461,  54  N.  E.  227. 

[5]  If  a  nonresident  brings  suit  without  filing  a  cost  bond 
and  afterwards  files  one  without  first  obtaining  leave  of  court 
so  to  do,  this  will  be  a  substantial  compliance  with  the  statute, 
and  the  denial  of  a  motion  to  dismiss  the  suit  amounts  to  leave 
to  file  a  bond.  Baker  v.  Palmer,  83  111.  568.  The  court  did 
not  err  in  declining  to  dismiss  the  suit  for  want  of  a  cost  bond. 
The  defendant's  rights  were  not,  however,  wholly  foreclosed 
by  the  default. 

[6]  While  the  default  admitted  every  material  allegation  of 
the  declaration,  it  did  not  admit  the  amount  of  damages.  The 
defendant  on  the  execution  of  the  writ  of  inquiry  before  the 
court  could  not  introduce  evidence  tending  to  dispute  the  allega- 
tions of  the  declaration  or  to  show  the  plaintiff  had  no  cause 
of  action^  as  the  default  admitted  the  Cause  of  action  stated 
in  the  declaration,  still  it  had  the  right  to  appear  and  cross- 
examine  plaintiff's  witnesses  and  introduce  witnesses  on  its 
part  on  the  question  of  damages,  ask  for  instructions  on  that 
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question,  and  preserve  its  rights  for  review  on  that  branch  of 
the  case  by  a  bill  of  exceptions.  Cook  v.  Skelton,  20  111.  107, 
71  Am.  Dfec.  250 ;  Chicago  &  Rock  Island  Railroad  Co.  v.  Ward, 
16  111.  522;  Cairo  &  St.  Louis  Railroad  Co.  v,  Holbrook,  72 
111.  419. 

[7,  8]  It  is  further  contended  the  trial  court  erred  in  admitting 
proof  of  the  cost  price  in  Chicago  of  the  lost  merchandise,  as 
it  is  said  the  measure  of  damages  should  have  been  fixed  by 
the  market  value  of  the  merchandise  at  the  place  where  it  was 
to  be  delivered.  We  think  the  court  did  fall  into  error  in  the 
particular  pointed  out  (Northern  Transportation  Co.  v,  Mc- 
Clary,  66  111.  233;  Chicago  &  Northwestern  Railway  Co.  v. 
Dickinson,  74  111.  249) ;  but  no  objection  or  exception  was 
made  or  preserved  to  the  ruling  of  the  court  upon  that  question 
and  it  is  not  open  for  review  in  this  court. 

It  is  finally  contended  that  by  the  receipt  which  was  issued 
to  Spaulding  &  Co.  on  behalf  of  the  appellee  at  the  time  the 
merchandise  was  delivered  to  appellant  for  shipment  the  right 
recovery  in  case  of  the  loss  of  the  merchandise,  other  than  by 
the  negligence  of  the  appellant,  was  limited  to  $50. 

[9]  The  declaration  averred  the  goods  were  lost  through  the 
negligence  of  the  appellant,  and  that  averment  was  admitted  by 
the  default  of  the  appellant. 

[10]  If,  however,  that  question  were  open  upon  the  assess- 
ment of  damages,  the  law  is,  we  think,  settled  in  this  state  that, 
where  a  common  carrier  delivers  to  the  shipper  a  receipt  for 
goods  received  for  shipment  which  limits  its  common-law  liability, 
in  order  to  bind  the  shipper,  it  must  be  made  to  appear  by  the 
carrier  that  the  shipper  was  aware  of  the  restriction  contained 
in  the  receipt.  Field  v.  Chicago  &  Rock  Island  Railroad  Co., 
71  111.  458;  Boscowitz  v.  Adams  Express  Co.,  93  111.  523,  34 
Am.  Rep.  191 ;  Chicago  &  Northwestern  Railway  Co.  v.  Simon, 
160  111.  648,  43  N.  E.  596;  Illinois  Central  Railroad  Co.  v.  Carter, 
165  111.  570,  46  N.  E.  374,  36  L.  R.  A.  527;  Chicago  &  North- 
western Railway  Co.  v.  Calumet  Stock  Farm,  194  111.  9,  61  N. 
E.  1065.  88  Am.  St.  Rep.  68;  Wabash  Railroad  Co.  v.  Thomas, 
222  111.  337,  78  N.  E.  777,  7  L.  R.  A.  (N.  S.)  1041 ;  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Co.  v.  Patton,  203  111. 
376,  67  N.  E.  804.  And  where,  as  here,  it  is  sought  to  bind  the 
consignee  by  the  act  of  the  consignor,  it  must  be  made  to  ap- 
pear that  the  consignor  had  authority  to  bind  the  con- 
signee. The  case  of  Merchants*  Despatch  Transpor- 
tation Co.  V,  Joesting,  89  111.  152,  155,  is  directly  in 
point.  In  that  case  it  was  said:  "In  this  case  appellees  did 
not  see  the  shipping  receipt,  and  were  not  aware  that  it  con- 
tained the  exception  until  after  the  goods  passed  to  appellants. 
But  it  is  said  the  merchants  of  whom  the  goods  were  purchased 
knew  of  the  exceptions  when  they  shipped  them.     Concede  this 
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to  be  true,  and  there  is  no  evidence  that  appellees  ever  au- 
thorized them  to  make  a  contract  limiting  the  carrier's  liability. 
In  the  absence  of  evidence  the  presumption  would  be  that  they 
had  only  autliority  to  ship  them  with  all  the  liabilities  of  the 
common  carrier  attaching,  without  exceptions  of  any  descrip- 
tion. So  it  is  seen  that  appellant  has  ^ailed  to  show  that  appel- 
lees ever  expressly  or  by  implication  assented  to  the  exemption 
from  liability  by  loss  from  fire."  It  is  urged  by  the  appellant 
that  the  Joesting  Case  is  out  of  line  with  the  cases,  generally, 
upon  this  question  in  other  states.  While  there  is  some  con- 
flict in  the  authorities  upon  the  question,  that  case  was  well 
considered,  and  is,  we  think,  in  harmony  with  the  cases  upon 
the  subject  oi  the  liability  of  common  carriers  to  shippers  in 
this  state,  and  we  are  not  disposed  at  this  late  day  to  modify 
the  opinion  or  recede  from  the  position  therein  announced. 

Other  questions  are  raised  upon  this  record,  but  they  go  to 
the  right  of  recovery,  and  not  to  the  question  of  damages,  and 
appellant  upon  those  questions  is  foreclosed  by  the  default, 
and  they  need  not  be  consider^id  in  this  opinion. 

Finding  no  reversible  error  in  this  record  the  judgment  of 
the  Appellate  Court  will  be  affirmed. 

J^gment   affirmed. 

Cartwright,  J.,  dissenting. 


Western  &  A.  R.  Co.  v.  Haig  &  Puryear. 

(Supreme   Court    of  Georgia,   June   22,   1911.) 
[71   S.   E.   Rep.   792.] 

Carriers — Switching  Cars — Refusal — Right  of  Action. — The  mere 
fact  that  one  railroad  company  had  been  accustomed  in  behalf  of  a 
firm  of  merchants  to  switch  to  its  side  track,  to  be  unloaded  for  the 
consignees,  cars  of  ice  brought  to  destination  by  another  railroad 
company,  did  not  make  the  former  liable  in  damages  to  the  firm 
merely  because  of  a  refusal  to  continue  the  practice  of  switching  cars 
in  this  way  for  the  firm,  with  or  without  notice  to  it  that  the  practice 
would  be  discontinued,  where  it  does  not  appear  that  because  of  the 
practice,  and  a  belief  that  it  would  be  continued,  the  firm  did  some- 
thing by  reason  of  which  it  suffered  injury  or  loss  upon  a  discontinu- 
ance of  the  practice  without  reasonable  notice,  and  that  no  such  no- 
tice was  given. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Whitfield  County;  A.  W.  Fite, 
Judge. 

Action  by  Haig  &  Puryear  against  the  Western  &  Atlantic 
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Railroad  Company.     Judgment    for    plaintiffs,    and    defendant 
brings  error.  Reversed. 

The  defendants  in  error  (hereinafter  called  the  plaintiffs) 
sued  the  plaintiff  in  error  (Jiereinafter  called  the  defendant) 
for  actual  and  punitive  damages,  making,  among  other  allega- 
tions, substantially  the  following:  The  plaintiffs  have  been  in 
the  *'meat  market  business"  in  Dalton  since  March,  1908,  and 
have  shipped  to  Dalton  everv  week  four  or  five  cars  of  ice 
to  be  used  in  this  business.  Tt  had  been  the  practice  and  cus- 
tom of  the  defendant  (a  railroad  corporation  under  the  laws 
of  this  state)  since  the  plaintiffs  began  business  in  March, 
1908,  up  to  July  20,  1909,  when  cars  of  ice  consigned  to  the 
plaintiffs  reached  Dalton  over  the  Southern  Railway,  to  take 
the  cars  and  place  them  on  a  side  or  spur  track  of  the  defend- 
ant, **in  place  for  unloading  at"  the  warehouse  and  place  of 
business  of  the  plaintiffs,  receiving  the  sum  of  $2  for  each  car 
thus  handled.  On  July  20,  1909,  the  defendant,  "without  no- 
tice, failed  and  refused  to  receive  any  car  or  cars  from  the 
said  Southern  Railway,  consigned  to  your  petitioners.  That 
defendant  failed  to  give  notice  a  reasonable  time  before  failure 
to  receive  said  cars,  even  if  it  had  the  right  to  refuse  at  all  to 
receive  said,  cars."  On  July  20,  1909,  the  defendant  received 
from  the  Southern  Railway  a  car  of  ice  consigned  to  the  plain- 
tiffs, kept  it  16  hours,  and  refused  to  deliver  it  to  the  plaintiffs, 
and  after  the  expiration  of  the  16  hours  returned  the  car  to 
the  Southern,  "saying  that  they  did  not  intend  to  deliver  any 
more  freight  to  petitioners,  coming-over  any  other  road.  This 
was  done  through  G.  W.  Orr,  defendant's  authorized  agent  at 
Dalton,  Ga.  Petitioners  allege  that  by  reason  of  holding  this 
car,  and  failure  to  deliver  same,  3600  pounds  of  ice  melted 
before  petitioners  could  haul  the  same  out,  to  petitioners'  damage 
$20.  Petitioners  were  forced  to  haul  said  ice  to  warehouse  to 
save  said  shipment,  which  cost  them  $5.  The  $2  were  tendered, 
as  usual,  to  said  defendant."  The  remaining  allegations  of 
the  petition,  beginning  with  paragraph  5,  are  as  follows: 

"Petitioners  further  show  that  on  the  22d,  24th,  28th,  and 
31st  days  of  July,  1909.  and  the  4th,  9th,  10th.  14th,  17th,  18th, 
21st,  23d.  26th,  and  28th  days  of  August,  1909,  and  on  each  of 
said  days,  a  car  of  ice  was  tendered  to  said  defendant,  together 
with  the  usual  and  customary  freight  charges,  which  said  ice 
was  consigned  to  petitioners  and  shipped  to  Dalton  from  Southern 
Railway.  Petitioners'  loss  on  said  cars  was:  Hauling  said  [ice] 
from  Southern  depot  $5,  and  loss  in  weights  of  ice,  occasioned 
by  exposing  the  same  to  weather  in  hauling  same,  $2.50  on 
each  and  every  car,  to  damage  of  petitioners  $105. 

"(6)  Petitioners  further  show  that  the  said  defendant,  by 
its  authorized  agent  aforesaid,  maliciously  refuses  to  receive 
and  deliver  any   freight  consigned  to  petitioners,  although  the 
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usual  and  customary  freight  charges  are  tendered  to  said  de- 
fendant, and  although  the  said  defendant  receives  from  other 
railroads  freight  consigned  to  others  in  said  city  of  Dalton, 
and  to  competitors  of  petitioners,  to  wit,  Bowen  Bros,  and 
others;  and  by  reason  of  said  wrong  and  malicious  conduct  of 
said  defendant,  done  for  the  purpose  of  annoying  and  harass- 
ing petitioners  and  damaging  them  in  their  said  business,  said 
defendant  has  injured  and  damaged  petitioners  $3,000,  said 
acts  being  attended  with  aggravating  circumstances,  both  in  the 
acts  and  the  intention,  said  defendant  is  liable  to  punitive  dam- 
ages, and  they  ask  judgment  lor  the  same. 

"(7)  Petitioners  further  show  that  their  said  warehouse  was 
built  by  petitioners  on  the  line  of  defendant,  with  consent  of 
defendant,  and  said  defendant  is  in  duty  bound  to  deliver  freight 
to  petitioners,  and  would  have  done  so  but  for  the  malice  to- 
ward petitioners,  actual  on  the  part  of  said  agent,  trying  to 
vent  his  malice  and  personal  spleen  on  petitioners,  but  pretend- 
ing to  try,  by  colluding  with  the  competitors  of  petitioners, 
to  force  petitioners  to  purchase  exclusively  in  Chattanooga, 
so  as  to  get  all  the  freight  for  shipment,  all  of  which  is  fully  and 
well  known  to  the  defendant.  Wherefore  petitioners  pray  that 
process  may  issue,"  etc. 

An  amendment  was  made  to  the  petition,  wherein  it  was 
alleged  that  the  warehouse  referred  to  "is  the  brick  just  in  the 
rear  of  plaintiffs'  meat  market,  and  the  one  just  in  rear  and 
between  the  brick  warehouse  and  W.  &  A.  R.  R.,  or  close  to 
track  of  defendant,  and  just  north  of  freight  depot  of  defend- 
ant. Amends  paragraph  5  of  petition,  and  alleges  the  cars  men- 
tioned in  said  paragraph  were  tendered  by  the  plaintiffs  and 
freight  agent  of  Southern  Railway  Company,  R.  C.  Craig,  by 
direction  of  plaintiff,  and  also  by  these  plaintiffs ;  said  cars  were 
tendered  on  the  arrival  of  each  car,  on  dates  named  in  said 
paragraph,  and  at  the  place  said  defendant  is  accustomed  to 
receive  such  cars,  and  had  been  doing  so  for  years,  in  the  rail- 
road yards  .in  Dalton,  Ga. ;  said  tender  of  cars  and  charges 
were  made  to  the  agent,  G.  W.  Orr,  at  Dalton,  Ga.,  and  said 
agent  being  authorized  to  receive  the  same;  said  usual  amount 
so  paid  and  tendered  was  $2  per  car." 

The  defendant  filed  a  demurrer  to  the  petition,  as  follows: 

"Defendant,  the  Western  &  Atlantic  Railroad  Company, 
demurs  to  the  petition  served  upon  it  in  this  case,  and  moves 
the  court  to  dismiss  the  same:  CI)  Defendant  demurs  to  that 
portion  of  paragraph  3,  alleging  that  plaintiffs*  place  of  business 
and  warehouse  situated  on  the  side  or  spur  track  of  this  de- 
fendant, and  that  defendant  had  been  accustomed  to  place  cars 
of  ice  for  unloading  at  said  warehouse  and  place  of  busi- 
ness, and  moves  the  court  to  strike  the  same,  because  the 
same   does  not  sufficiently   identify   what  warehouse  and   place 
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of  business  is  therein  referred  to,  nor  does  it  describe  the  same 
so  that  this  defendant  can  identify  the  locality  in  question. 
(2)  Defendant  demurs  to  paragraph  5,  and  moves  the  court 
to  strike  the  same  because  no  actionable  breach  of  duty  is  therein 
alleged,  and  no  facts  giving  a  right  of  action  are  therein  set 
out.  It  is  not  alleged  who  tendered  the  cars  referred  to  to  this 
defendant,  nor  where,  nor  when,  nor  how  the  tender  was  made, 
nor  who  tendered  the  usual  and  customary  freight  charges,  nor 
to  whom,  when,  nor  where  such  tender  was  made,  nor 
what  amount  was  so  tendered.  (3)  Defendant  demurs 
to  paragraph  6,  and  moves  the  court  to  strike  the  same, 
because  no  facts  are  therein  alleged  giving  plaintiffs  any  right 
against  this  defendant,  or  aggravating  the  damages,  or  any 
right  which  it  may  otherwise  have,  and  because  the  same  is 
immaterial  and  irrelevant." 

The  demurrer  was  overruled,  and  upon  the  trial  of  the  case 
a  verdict  was  rendered  "in  favor  of  the  plaintiff  for  $125  actual 
damages,  $625  punitive  damages."  In  the  bill  of  exceptions 
filed  by  the  defendant,  the  order  overruling  its  motion  for  a 
new  trial  and  the  order  overruling  its  demurrers  are  assigned 
as  error. 

Tye,  Peeples  &  Jordan  and  Maddox,  McCamy  &  Shumite, 
for  plaintiff  in  error. 

W.  £.  Mann  and  ^V-  C.  Martin,  for  defendants  in  error. 

HoLDEN,  J.  (after  stating  the  facts  as  above).  Haig  &  Pur- 
year sued  the  Western  &  Atlantic  Railroad  Company  for  actual 
and  punitive  damages  for  a  failure  to  deliver,  for  unloading 
by  the  plaintiff,  cars  of  ice  shipped  to  Dalton,  Ga.,  to  the  plain- 
tiffs, over  the  Southern  Railway,  on  a  side  track  or  spur  track 
of  the  defendant  near  the  warehouse  and  place  of  business  of 
the  plaintiffs.  It  was  alleged  that  it  had  been  the  practice 
and  custom  of  the  defendant,  since  March,  1908,  down  to  July 
20,  1909,  to  receive  and  deliver  such  cars  of  ice  for  $2  per  car, 
but  that  on  July  20,  1909,  the  defendant  received  from  the 
Southern  Railway  a  car  of  ice  and  refused  to  deliver  it  on  the 
side  track,  but  kept  it  16  hours,  after  which  time  it  returned  the 
car  to  the  Southern  Railway,  saying  that  it  would  not  thus  de- 
liver any  more  cars  of  ice  consigned  to  the  plaintiffs  not  brought 
to  Dalton  on  the  road  of  the  defendant.  Plaintiffs  were  damagfed 
by  reason  of  the  ice  melting  and  expense  incurred  in  hauling 
it.  It  was  further  alleged,  in  paragraph  5  of  the  petition  (which 
paragraph  is  copied  in  the  statement  of  facts),  that  on  named 
dates  in  July  and  August,  1909,  a  car  of  ice  consigned  to  the 
plaintiffs  and  brought  to  Dalton  by  the  Southern  Railway  was 
tendered  to  the  defendant,  with  the  customary  freight  charges, 
and  plaintiffs  were  damaged  because  of  the  ice  melting  and  ex- 
pense incurred  in  hauling  the  same  from  the  Southern  depot. 


10         Vol.  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S 

Western  &  A.  R.  Co.  v.  Haig  &  Puryear 

The  Other  allegations  of  the  original  petition  mainly  deal  with 
the  liability  of  the  defendant  for  punitive  damages.  The  receipt 
of  the  car  by  the  defendant  on  July  20,  1909,  in  accordance  with 
its  custom,  for  delivery  on  its  side  track  for  unloading  by  the 
plaintiffs,  and  its  detention,  refusal  to  deliver,  and  return  of 
the  car  to  the  Southern,  thereby  causing  the  ice  to  melt,  would 
give  the  plaintiff  a  right  of  action  for  damages.  However, 
proof  of  the  allegations  with  reference  to  the  actual  damages 
sustained,  and  punitive  damages  because  of  a  failure  to  re- 
ceive from  the  Southern  the  cars  referred  to  in  the  fifth  paragraph 
of  the  petition  and  deliver  them  for  unloading  at  the  side  track 
of  the  defendant,  would  not  authorize  a  recovery  of  either 
actual  or  punitive  damages. 

Besides  being  a  suit  to  recover  damages  with  respect  to  the  car 
of  ice  received  by  the  defendant  on  July  20, 1909,  the  suit  was  one 
to  recover  damages  because  it  had  been  the  practice  and  custom 
of  the  defendant  from  March,  1908,  to  July  20,  1909,  to  receive 
cars  of  ice  consigned  to  the  plaintiffs  and  brought  to  Dalton  by 
the  Southern  Railway,  and  deliver  them  for  unloading  on  the 
side  track  near  the  place  of  business  and  warehouse  of  the 
plaintiffs,  and  because  on  named  dates  in  July  and  August,  1909, 
the  defendant  refused  to  thus  receive  and  deliver  cars  consigned 
to  the  plaintiffs  and  brought  to  Dalton  by  the  Southern  on  these 
days,  especially  in  view  of  the  fact  that  the  defendant  did  not 
give  the  plaintiffs  reasonable  notice  before  these  dates  of  its 
intention  to  discontinue  the  practice  and  custom  of  thus  receiv- 
ing and  delivering  such  cars.  When  cars  of  ice  consigned  to 
the  plaintiffs  were  brought  to  Dalton  by  the  Southern,  they 
had  reached  their  destination,  and,  independently  of  any  rule 
of  the  Railroad  Commission  of  this  state,  there  was  no  duty 
on  the  Western  &  Atlantic  Railroad  Company  to  take  these 
cars  and  place  them  on  its  side  track  for  unloading  by  the  con- 
signees, where  this  company  was  under  no  duty  to  do  so  because 
of  a  contract,  or  on  account  of  being  a  common  carrier  with 
respect  to  such  work,  or  some  other  special  reason.  The  de- 
fendant did  not  bring  the  cars  to  their  destination,  and  there 
was  no  statutory  or  common-law  duty  on  it  to  place  on  its 
side  track  for  unloading  cars  of  ice  brought  to  their  destina- 
tion by  another  railroad.  Outside  of  the  rules  of  the  Rail- 
road Commission,  no  duty  rests  on  one  railroad  to  take  cars 
brought  to  their  destination  by  another  railroad  and  switch 
them  at  the  same  point  to  a  side  track  of  the  former,  where 
it  is  more  convenient  for  the  consignee  to  unload ;  and  if  it  was 
in  the  habit  of  doing  so  for  one  person,  it  could  discontinue 
the  practk:e,  wuth  or  without  giving  notice  of  an  intention  to 
cease  service  of  this  kind  for  such  person,  where  it  does  not 
appear  that  because  of  the  practice,  and  a  belief  that  it  would 
be  continued,  such  person  did   something  by  reason  of  which 
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he  suffered  injury  or  loss  upon  a  discontinuance  of  the  practice 
without  reasonable  notice  to  him  that  it  would  be  discontinued, 
and  that  no  such  notice  was  given. 

The  petition  alleges  that  the  defendant  gave  the  plaintiff  no- 
tice of  an  intention  to  discontinue  the  practice  on  July  20  or  21, 
1909,  but  it  did  not  give,  the  plaintiffs  reasonable  notice  of 
siKh  intention.  Without  alleging  that  they  sustained  loss  because 
of  a  discontinuance  of  the  practice,  on  account  of  having  done 
something  in  reliance  on  the  practice  and  belief  that  it  would  be 
continued,  the  discontinuance  of  the  practice  without  any  no- 
tice whatever  would  give  no  right  of  action  for  damages.  There 
is  no  allegation  that  the  plaintiffs  incurred  any  expense  or 
did  anything  because  of  any  reliance  on  the  practice  and 
Oistom  referred  to  and  a  belief  that  such  practice  and 
custom  would  be  continued.  The  plaintiffs  do  allege  that 
they  built  a  warehouse  "on  the  line  of  the  defendant,  with  the 
consent  of  defendant;"  but  it  is  nowhere  alleged  when  or  for 
what  reason  they  built  the  warehouse,  or  that  there  was  any 
contract  with  the  defendant  v/ith  reference  to  the  erection  of 
the  warehouse.  There  is  no  statutory  or  common-law  duty 
on  the  defendant  to  receive  cars  brought  to  their  destination 
at  Dalton  by  the  Southern  and  place  them  on  the  former's 
side  track  for  unloading  by  the  consignee,  and  it  was  not  alleged 
that  the  plaintiffs  had  any  contract  with  the  defendant  by  virtue 
of  which  it  was  bound  to  receive  and  deliver  on  its  side  track 
cars  of  ice  brought  to  Dalton  by  the  Southern  Railway,  nor 
are  there  any  allegations  that  the  defendant  was  a  common 
carrier  with  respect  thereto.  A  practice  or  custom  of  the  de- 
fendant in  doing  this  for  the  plaintiffs  would  not  make  it  a 
common  carrier  with  respect  to  this  service,  and  the  allegations 
in  paragraph  6  of  the  petition  that  "defendant  receives  from 
other  railroads  freight  consigned  to  others  in  said  city  of  Dalton 
and  to  competitors  of  petitioners,  to  wit,  Bowen  Bros,  and 
others,"  were  made  only  to  show  the  plaintiffs'  right  to  puni- 
tive damages,  because  defendant  "maliciously  refuses  to  re- 
ceive and  deliver"  cars  of  ice  consigned  to  plaintiffs;  the  right 
to  recover  actual  damages  being  based  solely  on  the  contention 
that  the  defendant  discontinued  a  practice  and  custom  with  the 
plaintiffs  without  giving  the  plaintiffs  reasonable  notice  of  its 
intention  to  do  so.  There  can  be  no  recovery  of  punitive  dam- 
ages where  there  is  no  right  to  recover  actual  or  nominal  dam- 
ages. This  was  not  a  suit  based  on  discrimination  or  conspiracy, 
though  there  were  some  general  charges  of  malice  in  connec- 
tion with  the  claim  to  recover  punitive  damages.  It  was  not  to 
recover  under  any  rule  of  the  Railroad  Commission.  Nor  did 
the  allegations  show  that  as  to  switchmg  in  its  yard  the  defend- 
ant held  itself  out  as  a  common  carrier,  so  as  to  come  under 
Civil  Code  1910,  §§  2711,  2712. 
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It  is  therefore  unnecessary  to  discuss  any  such  matters.  The 
case  is  decided  where  the  pleader  put  it,  on  the  practice  which 
had  previously  existed  between  the  plaintiffs  and  the  railroad. 
The  allegations  as  to  the  car  load  of  ice  actually  received  were 
not  demurred  to.  The  demurrer  to  the  fifth  paragraph  of  the 
petition,  on  the  ground  that***no  actionable  breach  of  duty  is 
therein  alleged,  and  no  facts  giving  a  right  of  action  are  therein 
set  out,"  should  have  been  sustained.  After  the  petition  was 
amended,  this  paragraph  was  not  subject  to  the  other  grounds 
of  the  demurrer  thereto,  nor  was  the  third  paragraph  subject 
to  the  ground  of  demurrer  urged  against  it.  The  demurrer  to 
the  sixth  paragraph  should  have  been  sustained.  There  were 
introduced  in  evidence  certain  rules  of  the  Railroad  Commission, 
making  it  the  duty  of  one  railroad  to  accept  cars  from  any  con- 
necting road  tendered  it  within  a  specified  time  and  place  them 
at  an  accessible  point  on  any  side  track  on  it^  line  designated 
by  the  "shipper,  or  consignee  at  interest."  Even  if  damages 
other  than  the  penalty  provided  by  these  rules  for  a  failure 
to  comply  therewith  could  be  recovered  in  a  suit  based  on  a 
violation  of  the  rules,  no  recovery  could  be  had  in  this  case  be- 
cause of  a  violation  of  these  rules  by  the  defendant,  as  the  suit 
was  based  on  a  supposed  liability  of  the  defendant  independ- 
ent of  any  duty  imposed  on  it  by  the  rules  of  the  Railroad 
Commission.  Western  &  Atlantic  Railroad  Co.  v.  Exposition 
Cotton  Mills,  81  Ga.  522,  7  S.  E.  916,  2  L.  R.  A.  102.  We 
deem  it  unnecessary  to  deal  with  the  assignments  of  error  re- 
lating to  the  charges  of  the  court  and  the  failure  of  the  court 
to  charge,  of  which  complaint  is  made.  Certain  demurrers 
should  have  been  sustained,  as  hereinbefore  indicated;  and  the 
verdict  should  be  set  aside. 

Judgment  reversed.    All  the  Justices  concur. 
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Baltimore  &  O.  R.  Co.  v.  Thornton. 

(Circuit   Court   of  Appeals,   Fourth   Circuit,  June   17,   1911.) 

[188  Fed.  Rep.  868.] 

Carriers — Ejection  of  Passenger — ^Action  for  Wrongful  Ejection — 
Defenses — Defective  Ticket.* — Plaintiff  paid  for  her  carriage  as  a 
passenger  from  Newport  News  to  Parkersburg,  W.  Va.,  by  "boat  to 
Baltimore  and  from  there  over  defendant's  railroad  to  destination. 
She  received  a  ticket  stating  that  it  was  good  to  the  station  printed 
thereon  which  was  punched,  and  which  contained  a  printed  list  of  the 
stations  on  defendant's  road  as  far  as  Cincinnati,  but  the  agent  neg- 
lected to  punch  it  for  Parkersburg  and  plaintiff  did  not  notice  the 
omission.  The  ticket  was  properly  stamped  by  the  agent,  and  plain- 
tiff's baggage  checked  thereon  to  Parkersburg,  the  fact  of  the  check- 
ing being  indicated  by  the  letters  "B.  C."  punched  therein.  It  was 
also  accepted  and  punched  on  the  boat  and  by  defendant's  gateman 
at  Baltimore,  but  the  conductor  on  the  train  refused  to  receive  it, 
and  although  she  explained  the  facts  ejected  plaintiff  at  Washington, 
where  she  was  obliged  to  lay  over,  but  was  finally  carried  to  her 
destination  on  the  same  ticket.  Held  that,  conceding  that  as  between 
conductor  and  passenger  the  ticket  is  conclusive  evidence  of  the 
contract  of  carriage,  it  was  the  duty  of  the  conductor  before  ejecting 
plaintiff  to  use  all  reasonable  means  to  ascertain  therefrom  the  ex- 
tent of  her  rights;  that  her  ticket  was  not  void,  but  contained  on  its 
face  evidence  that  the  agent  had  made  a  mistake  in  failing  to  punch 
any  station,  and  also,  in  connection  with  the  baggage  check  referred 
to  therein,  evidence  which  should  have  been  accepted  by  any  reason- 
able man  as  a  confirmation  of  her  statements,  and  that  in  ejecting 
her  he  committed  a  tort  for  which  defendant  was  liable  in  damages 

Carriers — Ejection  of  Passenger — Invalid  Ticket — Form  of  Action 
for  Wrongful  Ejection. — ^A  passenger  who  without  fault  on  his  part, 
but  through  the  mistake  or  negligence  of  an  agent  of  a  railroad 
company,  has  been  given  an  invalid  ticket,  and  in  consequence  is 
ejected  from  a  train  for  which  he  has  paid  fare,  may  recover  dam- 
ages therefor  from  the  company,  whether  the  action  is  on  the  con- 
tract or  in  tort. 

Courts — Federal  Courts — Authority  of  Decisions  of  State  Courts — 
Contracts  of  Carriage. — ^The  legal  rights  of  a  passenger,  growing  out 
of  a  contract  of  carriage  is  not  a  question  of  local  law  but  of  gen- 
eral substantive  law  upon  which  a  federal  court  is  not  controlled 
by  the  decisions  of  the  courts  of  the  state  where  the  contract  was 
made  or  the  cause  of  action  accrued. 

Carriers — Ejection  of  Passenger— Action  for  Damages — Defense — 
Roles  of  Company. — The  right  of  a  passenger  ejected  from  a  railroad 
train  in  violation  of  his  rights  to  recover  damages  therefor  cannot 


♦See  extensive  note,  38  R.  R.  R.  382,  61  Am.  &  Eng.  R.  Cas.,  N.  S., 
322. 


14         Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S 

Baltimore  &  O.  R.  Co.  v.  Thornton 

be  affected  by  any  rule  of  the  carrier  prescribing  the  duties  of  its 
agents  or  conductors. 

Evidence — Res    Gestae — Statement    Made    by    Party^ — ^The    time, 
place,  and  circumstances  under  which  a  statement  of  a  party  sought 
to   be   introduced   in   evidence   was   made   are   always   relevant,   and 
^may  be  shown  as  a  part  of  the  res  gestae. 

Appeal  and  Error — ^Witnesses — Review — Discretion  of  Lower 
Court — Examination  of  Witnesses. — It  is  within  the  discretion  of  a 
trial  judge  to  limit  the  cross-examination  of  a  party  testifying  as  a 
witness,  and  his  action  is  not  reviewable  by  an  appellate  court  ex- 
cept for  an  abuse  of  discretion. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia,  at  Norfolk. 

Action  at  law  by  Agnes  B.  Thornton  against  the  Baltimore 
&  Ohio  Railroad  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

R.  Gray  Williams,  for  plaintiff  in  error. 

/.  Winston  Read  and  John  N.  SebreU,  Jr.,  for  defendant  in 
error. 

Before  Pritchard,  Circuit  Judge,  and  Dayton  and  Connor, 
District  Judges. 

Connor,  District  Judge.  Defendant  in  error,'  hereinafter 
called  plaintiff,  instituted  this  action  against  plaintiff  in  error, 
hereinafter  called  defendant,  and  the  Merchants'  &  Miners* 
Transportation  Company,  for  the  recovery  of  damages  alleged 
to  have  been  sustained  by  reason  of  her  wrongful  expulsion 
from  the  car  of  defendant  Baltimore  &  Ohio  Railroad  Company. 
The  action  was  instituted  in  the  corporation  court  of  Newport 
News,  Va.,  and  removed  into  the  Circuit  Court  of  the  United 
States.  Plaintiff,  in  her  original  declaration,  set  forth  a  cause 
of  action  sounding  in  tort.  An  amended  declaration  was  filed, 
alleging  the  same  facts  as  in  the  original,  but  averring  a  breach 
of  contract  of  carriage.  The  facts  disclosed  by  the  declaration 
are: 

[1]  On  August  10,  1907,  plaintiff  purchased  from  the  agent 
of  the  Merchants'  &  Miners'  Transportation  Company  at  New- 
port News  a  ticket  from  said  point  to  Parkersburg,  W.  V^a., 
over  the  railroad  of  the  defendant,  Baltimore  &  Ohio  Railroad 
Company,  via  Baltimore  and  Washington  City,  paying  the  fare 
($13.75)  charged  therefor.  She  was  given  a  ticket  entitling 
her  to  travel  from  Newport  News  "to  the  station  printed  thereon, 
which  was  punched."  The  ticket  attached  to  the  declaration 
contained  a  printed  list  of  stations  over  defendant  road  as  far 
as  Cincinnati,  Ohio,  includine;  Parkersburg.  The  agent  selling 
the  ticket  neglected  to  "punch"  the  word  "Parkersburg,"  which 
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failure  was  not  noticed  by  plaintiff.  The  ticket  was  duly  stamped 
by  the  agent  at  Newport  News.     She  exhibited  the  ticket  to  the 
baggage  agent  at  Newport  News  for  the  purpose  of  having  her 
baggage  checked  and  received   from  him  a  check  to   Parkers- 
burg;  he  punched  through  the  ticket  the  letters  "B.  C,"  signify- 
ing that  the   passenger's   baggage   was   checked.     Plaintiff   en- 
tered upon  the  boat  o£  the  Merchants*  &  Miners*  Transporta- 
tion Company  and  was  carried;  that  is,  her  ticket  was  received 
and  punched  by  the  captain  on  said  boat  to  Baltimore.     She 
was  permitted,  upon  exhibiting  the  ticket,  to  pass  through  the 
gate  of   defendant's  yard  at   Baltimore  and  directed  to  enter 
defendant's  train  of    cars    for     Parkersburg — the    ticket    was 
punched — ^this   was  about  8  o'clock  a.  m.     About  20  minutes 
after  boarding  the  train  the  conductor  came  to  plaintiff  and 
called    for   her   ticket,   which   she   presented,   when   he   refused 
to  accept  it  and  compelled  her  to  leave  the  car  at  Washington, 
and  conducted  her  to  an  agent  of  defendant  company  to  have 
the  ticket  fixed.     The  agent  to  whom  the  conductor  conducted 
plaintiff  said  that  he  was  not  authorized  to  "fix"  the  ticket — that 
it  could  not  be  done  until  the  next  morning.     Plaintiff  told  him 
that  she  was  a  stranger  in  Washington — without  friends.     The 
agent  said  that  probably  the  other  agent,  when  he  came  on  duty, 
might  possibly  fix  it  up  for  her  that  day — to  have  a  seat  until 
he  came.     When  the  other  agent  came  in,  he  beckoned  plaintiff 
to  the  window  "took  his  pencil  and  marked  on  the  ticket,  and 
said  at  the  same  time,  *Your  ticket  is  all  right,  it  will  carry  you 
to  any  place  that  is  marked  on  here.    Your  train  will  leave  this 
evening    at   4 :05.' "     Plaintiff   gave  an   account   of    her    condi- 
tion and  experience  while  waiting  for  the  train,  which  she  took, 
reaching  Parkersburg  the  following  morning  at  about  3  o'clock. 
Defendant  demurred  to  the  declaration,  saying: 

"For  specification  of  the  grounds  of  its  demurrer,  this  de- 
fendant alleges  that  the  ticket  declared  upon  the  count  of  plain- 
tiff's amended  declaration  does  not,  upon  its  face,  conform  to 
the  contract  of  carriage  set  up  by  the  plaintiff.  As  between 
the  conductor  and  the  passenger,  who  is  the  plaintiff  here,  the 
ticket  declared  upon  and  filed  as  a  part  of  the  declaration  is 
conclusive  evidence  of  the  passenger's  right  to  ride  and  the 
extent  of  that  right.  The  ticket  declared  upon  shows,  upon 
its  face,  that  there  was  no  destination  indicated  and,  therefore, 
there  being  no  allegation  that  the  conductor  used  more  force 
than  was  necessary  in  ejecting  the  plaintiff  from  the  Baltimore 
&  Ohio  train,  the  ejection  was  not  wrongful  or  tortious,  and 
the  plaintiff's  action  in  tort  cannot  be  sustained  as  matter  of  law. 
The  face  of  the  ticket  not  entitling  the  passengers  to  ride  to 
any  destination  on  the  Baltimore  &  Ohio  Railroad,  it  was 
the  right  and  duty  of  the  conductor  to  eject  her,  using  no 
more  force  than  necessary,  and  the  plaintiff  cannot  sustain  an 
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action  in  tort  for  the  ejection.  Any  action  the  plaintiff  may 
have  against  the  defendant  must  be  by  suit  for  damages  for  the 
breach  of  the  contract  made  by  the  ticket  agent  at  Newport 
News,  who  failed  to  deliver  her  ticket  to  Parkersburg." 

It  will  be  convenient  to  dispose  of  the  question  raised  by, 
and  argued  upon,  the  demurrer,  before  discussing  the  excep- 
tions pointed  to  the  ruling  of  the  lower  court  during  the  trial. 
Defendant's  contention  is  thus  clearly  stated  in  the  brief: 

"The  ticket  being  invalid  upon  its  face,  the  ejection  was 
not  wrongful;  therefore,  plaintiff's  declaration  sounding  in  tort 
for  the  wrongful  ejection  cannot  be  maintained.  She  has  mis- 
taken  her  form  of  action  which  is  for  breach  of  the  contract 
of  carriage  actually  made  and  for  failure  to  deliver  her  a  true 
token  or  ticket  conforming  to  the  contract  made." 

The  court  overruled  the  demurrer,  and  for  this  ruling  defend- 
ant makes  its  first  assignment  of  error. 

Counsel  for  defendant  frankly  conceded  that,  if  his  proposi- 
tion tH5t  the  ticket  given  to  plaintiff  by  the  agent  at  Newport 
News  was  invalid  could  not  be  maintained,  the  demurrer  was 
properly  overruled.  This  invites  an  examination  of  the  ques- 
tion whether  the  ticket  was  so  manifestly  invalid  that  it  con- 
ferred upon  plaintiff  no  right  to  be  treated  as  a  passenger  or 
to  be  carried  to  Parkersburg.  The  ticket  was  properly  stamped, 
showing  the  station  at  which  it  was  issued.  There  could,  there- 
fore, be  no  suggestion  that  it  had  come  into  the  possession  of 
plaintiff  through  any  other  than  a  lawful  channel.  It  was  not 
mutilated.  The  date  was  the  same  day  upon  which  it  was  ten- 
dered. It  contained  unmistakable  evidence  that  *  it  had  been 
recognized  by  the  baggage  man  at  Newport  News,  and  that  the 
plaintiflF  had  received  a  check  for  her  baggage — it  was 
"punched"  showing  that  the  officer  on  the  boat  had  recognized 
it  as  valid,  and  that  the  gateman  at  Baltimore  had  passed  plain- 
tiff into  defendant's  station  upon  it.  The  ticket  contained  the 
names  of  stations  over  defendant's  road  beyond  Parkersburg, 
as  far  as  Cincinnati.  The  only  respect  in  which  there  was  any 
ambiguity,  therefore,  was  the  failure  to  "punch"  the  station  to 
which  plaintiff  was  entitled  to  be  carried.  Her  claim  that  she 
was  entitled  to  go  to  Parkersburg  was  not  contradicted  by  any 
printed  or  written  words  on  the  ticket.  It  must  have  been  ap- 
parent to  any  person  of  reasonable  intelligence  that  the  agent 
had  neglected  to  "punch"  the  station  to  which  plaintiff  had  paid 
her  fare.  In  this  respect  the  case  differs  from  those  cited  by 
counsel  or  found  in  the  reports. 

Conceding  the  soundness  of  the  rule  that,  as  between  the  con- 
ductor and  the  passenger,  the  ticket  is  conclusive  evidence  of 
the  contract  with  the  company  and  of  the  extent  of  the  pas- 
senger's right  to  remain  on  the  car  and  pursue  her  journey,  it 
is  manifest  that  the  conductor  could  not  arbitrarily,  or  without 
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at  least  a  reasonable  effort,  by  an  inspection  and  resort  to  such 
sources  of  information  as  tne  ticket  contained,  ascertain  the 
terms  and  provisions  of  the  contract  made  with  defendant,  re- 
fuse to  receive  it  and  expel  her  from  the  car.  It  is  well  settled, 
that  the  company  may  make  and  enforce  reasonable  rules  pre- 
scribing and  regulating  the  conditions  upon  which  persons  may 
become  passengers  and  determining  their  right  to  remain  on  the 
cars  and  be  carried  to  their  destination.  There  is  no  evidence 
in  this  record  showing  any  rule  of  defendant  company  prohib- 
iting the  conductor  from  accepting  the  ticket  as  presented;  on 
the  contrary,  it  is  conceded  that  another  conductor,  on  the  same 
day,  accepted  the  ticket  without  being  "punched,"  and  carried 
plaintiff  over  the  same  route  pursued  by  the  first  train  to 
Parkersburg.  The  only  change  made  on  the  ticket  was  a  slight 
pencil  mark  made  by  an  employee  of  the  company  who,  it  seems, 
had  no  power  to  change  or  "fix  it/'  Conceding  that  the  con- 
ductor was  under  no  obligation  to  accept,  as  true,  plaintiff's 
statement  that  she  paid  $13.75,  the  fare  from  Newport  News 
to  Parkersburg,  or  to  resort  to  any  other  source  for  explana- 
tion of  the  ambiguity,  than  was  indicated  by  the  ticket  itself, 
we  yet  think  that  the  ticket  contained,  upon  its  face,  informa- 
tion which  any  reasonable  man,  under  the  circumstances,  would 
promptly,  and  without  hesitation,  have  resorted  to  and  accepted 
as  conclusive  evidence  of  the  extent  of  plaintiff's  right  to  travel 
on  the  train.  The  letters  "B.  C."  punched  through  the  ticket, 
were  plain  and  of  unmistakable  meaning.  It  is  attached  to, 
and  made  a  part  of,  the  declaration.  It  is  but  reasonable  con- 
struction of  the  ticket  to  treat  the  check  as  a  part  of  the  evi- 
dence of  the  contract  of  carriage  and  to  construe  them  together. 
The  contract  to  carry  the  plaintiff  included  the  carriage  of  her 
baggage  to  the  same  point,  and  that  this  was  evidenced  by  the 
check  referred  to  on  the  ticket  and  limited  to  the  destination  of 
the  passenger  was  well  known  to  the  conductor.  The  law  im- 
posed upon  the  defendant  the  duty  to  give  to  plaintiff,  upon  pay- 
ment of  the  prescribed  fare,  a  ticket  for  herself  and  check  for 
her  baggage,  which  entitled  her  to  all  of  the  rights  and  privi- 
leges of  a  passenger.  The  possession  of  the  check  is  evidence 
that  she  was  entitled  to  go  to  Parkersburg  as  a  passenger.  Moore 
on  Carriers,  548.  If,  by  reason  of  the  negligence  of  defend- 
ant's agent,  the  ticket  was  ambiguous  or  uncertain,  it  was  the 
duty  of  the  conductor  to  resort  to  any  source  of  information 
on  the  ticket  to  explain  the  ambiguity.  "When,  from  the  cir- 
cumstances appearing  on  the  face  of  the  ticket  and  the  sur- 
rounding circumstances  known  to  the  conductor,  it  is  probable 
that  a  mistake  has  been  made  by  the  company  issuing  the  ticket, 
and  this  probability  is  so  strong  that  the  conductor  should,  un- 
der the  circumstances,  investigate   further  before  ejecting  the 
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passenger,"  the  ticket  cannot  be  said  to  be  invalid.  Kreuger  v. 
Ry:  Co.,  68  Minn.  445,  71  N.  W.  683,  64  Am.  St.  Rep.  487. 

An  examination  of  the  decided  cases,  cited  by  counsel,  dis- 
closes facts  distinguishable  from  those  found  in  this  record.  In 
Pouilin  v.  Canadian  Pac.  R.  R.  Co.,  52  Fed.  147,  3  C.  C.  A.  23, 
17  L.  R.  A.  800,  Judge  Taft  says: 

"The  plaintiflF,  before  he  went  aboard  the  train  from  which 
he  was  ejected,  discovered  that  the  agent  had  made  a  mistake, 
and'  that  he  had  not  delivered  him  a  ticket  which,  on  its  face, 
entitled  him  to  return  from  Quebec  to  Detroit." 

The  plaintiff  relied  upon  the  statement  of  some  person  in  the 
office  of  the  ticket  agent  that  the  conductor  would  understand 
the  mistake  and  make  it  all  right.  While  the  learned  judge, 
writing  for  a  majority  of  tlie  court,  states  the  rule  that  the  face 
of  the  ticket  is  conclusive  evidence  to  the  conductor  of  the 
terms  of  the  contract  of  carriage  between  the  passenger  and 
the  company,  plaintiff  was  not  permitted  to  recover  because  of 
his  contributory  negligence.     He  said: 

"As  the  conductor  of  the  plaintiff,  in  attempting  to  ride  on  a 
ticket  which  he  knew  did  not  give  him  a  right  to  do  so  was,  in 
our  view,  negligence  in  law,  the  fact  that  the  conductor  was  neg- 
ligent could 'not  affect  the  proper  standard  of  care  on  the  part 
of  the  passenger." 

Mr.  Justice  Brown  dissented. 

In  Railroad  Co.  v.  Hill,  105  Va.  730,  54  S.  E.  872,  6  L.  R. 
A.  (N.  S.)  899,  plaintiff  applied  to  the  defendant's  agent  at 
Clinchport  for  a  ticket  to  Appalachia.  He  paid  the  correct  fare, 
but  the  agent,  by  mistake,  gave  him  a  ticket  to  Duffield,  an  in- 
termediate point.  He  put  the  ticket  in  his  vest  pocket  and 
boarded  the  train.  The  conductor  took  up  the  ticket  and  put  a 
check  in  plaintiff's  hat,  which  indicated  that  he  was  entitled  to 
ride  to  Duffield.  When  the  cars  reached  that  station,  plaintiff 
did  not  leave  the  train — the  conductor  demanded  that  he  pay 
his  fare — which  plaintiff  refused,  telling  the  conductor  that  he 
had  bought  a  ticket  to  Appalachia.  He  was  ejected  and  sued 
therefor.  The  court  held  that  he  was  not  entitled  to  sue  in  tort  for 
the  ejection,  but  was  entitled  to  sue  for  a  breach  of  the  contract 
— the  mistake  made  by  the  agent  in  giving  him  a  ticket  to  Duf- 
field instead  of  Appalachia.  Here  there  was  nothing  on  the 
ticket  to  indicate  that  a  mistake  had  been  made  by  the  agent. 
Plaintiff  simply  had  a  ticket  to  one  station  and  demanded  that 
the  conductor  accept  his  statement — that  he  had  paid  for  one 
to  another  station.  The  distinction  between  that  case  and  the 
one  before  us  is  clearly  stated  in  the  language  used  by  the  court 
in  Frederick  v,  Marquette,  etc.,  R.  R.  Co.,  37  Mich.  342,  26  Am. 
Rep.  531,  quoted  with  approval  by  Mr.  Justice  Buchanan: 

"How,  then,  is  the  conductor  to  ascertain   the  contract   en- 
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tcrcd  into  between  the  passenger  and  the  railroad*  company 
when  a  ticket  is  purchased  and  presented  to  him?  Practically 
there  are  but  two  ways — one,  the  evidence  afforded  by  the 
ticket;  the  other,  the  statement  of  the  passenger,  contradicted 
by  the  ticket." 

Here,  the  statement  by  the  plaintiff  is  not  contradicted  by  the 
ticket — but,  in  the  light  of  the  check  to  which  the  ticket  refers 
and  which  the  conductor  could,  for  the  asking,  have  seen,  is 
fully  corroborated.  In  Texas  &  P.. Ry.  Co.  z.  Smith,  38  ^Tex. 
Civ.  App.  4,  84  S.  W.  852,  the  ticket  was  lost.  It  is  true  that, 
there  the  passenger  offered  to  identify  her  trunk  and  show  that 
it  had  been  checked  to  Dallas,  the  point  to  which  she  had  pur- 
chased a  ticket.  The  court  held  that  the  conductor  was  under 
no  obligation  to  examine  it.  The  reasoning  of  the  opinion  is 
not  very  satisfactory,  and  not  applicable  to  the  conditions  found 
in  this  record.  In  Shelton  v.  Erie  R.  R.  Co.,  73  N.  J.  Law,  558, 
66  Atl.  403,  9  L.  R.  A.  (N.  S.)  727,  118  Am.  St.  Rep.  704, 
the  passenger  presented  a  limited  ticket  which,  by  its  terms, 
had'  expired.  The  agent,  by  mistake,  gave  the  passenger  a  lim- 
ited, whereas  he  paid  for  and  was  entitled  to  an  unlimited, 
ticket.  The  court  enforced  the  rule  of  conclusiveness  of  the 
ticket  as  between  the  passenger  and  the  conductor  holding  that 
the  action  should  have  been  for  breach  of  contract  and  not  for 
the  expulsion  from  the  car.  There  was  nothing  on  the  ticket 
to  show,  or  suggest,  that  a  mistake  had  been  made.  As  in  the 
other  cases,  the  statement  of  the  passenger  was  a  clear  con- 
tradiction of  the  ticket.  In  Hufford  v.  Grand  Rapids  &  Ind. 
Ry.  Co.,  53  Mich.  118,  18  N.  W.  580,  the  ticket  was  invalid, 
and  the  passenger  relied  upon  the  statement  of  the  agent  from 
whom  he  purchased  it — in  which  statement  he  was  mistaken. 
Cooley,  C.  J.,  says: 

"If,  when  the  passenger  makes  the  assertion  that  he  has  paid 
fare  through,  he  can  produce  no  evidence  of  it,  the  conductor 
must,  at  his  peril,  concede  what  the  passenger  claims  or  take 
all  the  responsibility  of  a  trespasser  if  he  refuses,  etc.  *  *  * 
But  we  are  all  of  the  opinion  that,  if  the  plaintiff's  ticket  was 
apparently  good,  he  had  a  right  to  refuse  to  leave  the  car." 

This  case,  upon  a  new  tria),  was  again  before  the  Supreme 
Court  (64  Mich.  631,  31  N.  W.  544,  8  Am.  vSt.  Rep.  859)  upon 
plaintiff's  appeal.  The  judgment  was  again  reversed,  Sher- 
wood, J.,  saying: 

"When  the  plaintiff  told  the  conductor,  on  the  train,  that  he 
had  paid  his  fare,  and  stated  the  amount  he  had  paid  to  the 
agent  who  gave  him  the  ticket  he  presented,  and  told  him  it 
was  good,  it  was  the  duty  of  the  conductor  to  accept  the  state- 
ment of  the  plaintiff  until  he  found  out  it  was  not  true,  no 
matter  what  the  ticket  contained  in  words,  figures  or  other 
marks.  All  sorts  of  people  travel  upon  the  cars;  and  the  regit- 
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lation  and'  management  of  the  company's  business  and  trains 
which  would  not  protect  the  educated  and  uneducated,  the  wise 
and  the  igriorant  alike,  would  be  unreasonable  indeed." 

Without'  undertaking  to  reconcile  the  two  opinions,  we  think 
that  the  language  quoted  is  in  accordance  with  sound  reason, 
and,  therefore,  good  law.  In  Erie  R.  R.  v.  Winter,  143  U.  S. 
60,  12  Sup.  Ct.  356,  36  L.  E<J.  71,  the  controversy  grew  out  of 
the  failure  of  the  first  conductor  to  whom  the  passenger  pre- 
sented his  ticket  to  give  him  a  "stop  over"  check  at  an  inter- 
mediate station — the  agent  selling  the  ticket  had  informed  the 
passenger  that  he  could  stop  at  such  station  by  informing  the 
conductor  that  he  wished  to  do  so.  The  conductor,  upon  be- 
ing informed  that  the  passenger  wished  to  stop  over,  said  he 
would  "fix  him  all  right"  and  punched  his  ticket,  returning  it 
to  the  passenger,  who  stopped  over  at  the  intermediate  station 
aind,  upon  boarding  the  train  to  complete  his  journey  to  the 
station  for  which  the  ticket  called,  presented  it  to  the  conductor 
who  refused  to  accept  it  and  demanded  fare,  which  the  passen- 
ger refused  to  pay  and  was  ejected  from  the  car.  The  conten- 
tion was  made  that  the  ticket  was  the  only  and  conclusive 
evidence  of  the  contract  of  carriage.     Mr.  Justice  Lamar  said: 

"While  it  may  be  admitted,  as  a  general  rule,  that  the  contract 
between  the  passenger  and  the  company  is  made  up  of  the  ticket 
which  he  purchases  and  the  rules  and  regulations  of  the  road, 
yet  it  does  not  follow  that  parol  evidence  of  what  was  said  be- 
tween the  passenger  and  the  ticket  seller  from  whom  he  pur- 
chased his  ticket  is  inadmissible,  as  going  to  make  up  the  con- 
tract of  carriage  and  forming  a  part  of  it" — citing  HuflFord's 
Case,  supra. 

It  is  further  said: 

"Under  the  circumstances  of  the  case,  as  testified  to  by  the 
plaintiff,  the  conductor  of  the  first  train  was  derelict  in  his  duty 
in  not  providing  the  passenger  with  a  stop-over  check  when  the 
latter  stated  to  him  that  he  desired  to  stop  off  at  Olean  (as  he 
had  a  right  to  do)  if  such  check  was  necessary  to  enable  the 
passenger  to  complete  his  journey  to  Salamanca." 

We  hold  that  the  ticket,  upon  its  face,  afforded  sufficient  no- 
tice to  the  conductor  that  a  mistake  had  been  made  by  the  agent 
selling  it,  to  impose  upon  him  the  duty  to  make  a  reasonable 
effort  to  ascertain  the  truth  before  resorting  to  the  harsh  meas- 
ure of  removing  the  plaintiff  from  the  car  and  leaving  her,  a 
stranger,  in  a  large  city  without  any  care  whatever  for  her 
safety  and  welfare.  While  he  may  not  have  so  intended,  he  in- 
flicted upon  her,  by  his  action,  intense  suffering,  humiliation, 
physical  pain,  and  mental  anxiety.  We  hold  that  she  was  right- 
fully on  the  car  and  entitled  to  pursue  her  journey. 

[2]  We  are  further  of  the  opinion  that,  if  her  right  be  meas- 
ured by  the  rule  in  respect  to  the  form  of  action  contended  for 
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by  defendant — that  is,  if  by  the  negligence  of  the  agent  selling 
the  ticket  and  without  any  fault  on^  her  part,  she  was  induced 
to  believe,  and  did  believe,  that  he  had,  as  was  his  duty,  given 
her  a  valid  ticket,  whereas,  in  truth,  the  ticket  was  invalid — 
the  conductor,  in  ejecting  her  from  the  car  in  the  manner  tes- 
tified by  him,  was  guilty  of  a  tort,  and  defendant  is  liable  for 
all  such  damages  as  proximately  flowed  therefrom.  6  Cyc.  565 
(Note).  In  P.  C.  C.  Ry.  Co.  v.  Reynolds,  55  Ohio  St.  370,  45 
N.  E.  712,  60  Am.  St.  Rep.  706,  it  is  said : 

"When,  by  the  fault  of  an  agent  of  the  company  a  passenger 
takes  the  wrong  train  or  is  without  a  ticket,  or  (has)  one  im- 
perfectly or  erroneously  stamped,  or  for  any  similar  reason  is 
ejected  by  the  conductor  of  the  train,  in  pursuance  of  the  rules 
of  the  company,  it  is  liable  to  him  as  for  a  tort." 

So,  after  stating  the  rule  contended  for  by  defendant,  it  is 
said: 

"The  weight  of  authority  in  the  courts,  state  and  national, 
however,  now  is  to  the  effect  that  the  passenger  has  a  right  to 
rely  upon  the  acts  and  statements  of  the  ticket  agent  or  con- 
ductor and  that,  if  expelled  from  the  train  when  he  had  acted 
in  good  faith  and  is  without  fault,  the  carrier  will  be  liable  in 
damages  for  such  expulsion,  v/hether  the  action  is  brought  for 
a  breach  of  the  contract  or  solely  for  the  tort  of  the  conductor; 
that  it  is  immaterial  that  the  different  acts  were  by  different 
agents  of  the  carrier ;  that  its  liability  is  the  same,  notwithstand- 
ing, for  its  own  convenience,  ?t  has  intrusted  the  management  of 
its  trains  to  different  conductors.  *  *  *  When  a  passenger  has 
purchased  a  ticket  from  a  railroad  agent,  purporting  to  entitle 
him  to  passage  to  a  particular  place,  and  has  undertaken  his 
journey  therefor,  and  there  is  nothing  on  the  fact  of  the  ticket 
and  no  prior  knowledge  or  notice  of  the  rules  of  the  company, 
which  would  make  such  a  ticket  invalid,  brought  home  to  the 
purchaser,  he  is  rightfully  a  passenger  on  the  train,  and  the 
company  is  liable  in  an  action  to  recover  damages  for  his  ejec- 
tion."    Moore  on  Carriers,  742,  743. 

In  Northern  Pac.  R.  R.  Co.  v.  Pauson,  70  Fed.  585,  17  C.  C. 
A.  287,  30  L.  R.  A.  730  (9th  Cir.),  Hawley,  District  Judge, 
after  discussing  the  conflicting  views  of  the  courts  and  citing 
those  cases  which  hold  that,  when  the  agent  has  made  a  mistake 
in  giving  the  passenger  a  ticket  he  is  entitled  to  sue  for  the 
ejection,  said: 

"These  cases,  as  well  as  the  others  previously  referred  to,  all 
proceed  upon  the  broad  ground  that  the  passenger  was  wholly 
without  fault;  that  he  had  done  all  that  could  reasonably  be 
reqiiired  of  him  to  do;  and  that  the  railroad  company,  by  the 
mistake  or  carelessness  of  its  agents  or  conductor  was  itself  at 
fault.     This  is  the  underlying  principle  of  all  the  well  consid- 
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ered  cases  upon  this  subject.  This  principle  is  fair  to  both 
parties.    It  is  sound,  reasonable  and  just." 

In  Murdock  v,  Boston,  etc.,  R.  R.  Co.,  137  Mass.  293,  50 
Am.  Rep.  307,  it  is  said: 

"The  plaintiff  had  a  right  to  act  upon  the  explanation  given 
to  him  at  the  time  when  he  bought  his  ticket.  The  mistake  was 
that  of  the  ticket  seller,  in  supposing  that  the  punched  holes 
signified  that  the  ticket  had  been  used  only  to  Chester,  whereas 
in  fact,  according  to  the  defendant's  rules  for  the  instruction 
and  guidance  of  conductors,  tl:.ey  signified  that  it  had  been  used 
to  Pittsfield,  a  station  farther  on.  The  offer  of  the  conductor 
to  give  a  receipt  to  the  plaintiff  for  the  additional  fare  which 
he  demanded,  stating  the  circumstances  under  which  it  was 
paid,  so  that  the  plaintiff  might  get  back  the  money,  if  it  should 
be  found  that  his  account  of  the  purchase  of  the  ticket  is  true, 
though  showing  good  faith  on  the  part  of  the  conductor  did  not 
have  the  effect  to  make  it  the  legal  duty  of  the  plaintiff  to  pay 
the  additional  fare." 

The  action  was  for  the  tort  in  the  ejection  of  plaintiff  from 
the  car.  It  is  contended  that,  whatever  may  be  the  rule  in  other 
courts,  state  or  federal,  the  Supreme  Court  of  Virginia,  the 
state  in  which  the  contract  was  made,  has  held  that,  in  such 
cases,  the  passenger's  cause  of  action  is  for  breach  of  the  con- 
tract and  not  in  tort ;  that  this  court  should  be  governed  by  this 
decision.  In  the  view  which  we  take  of  this  record  the  case  is 
distinguished  from  Hill's  Case,  supra,  and  that,  therefore,  no 
conflict  between  our  conclusion  and  the  conclusion  of  the  court 
in  that  case  is  presenf^d.  We  are  further  of  the  opinion  that 
the  rule  of  comity  invoked  and  conceded  doe«  not  apply. 

[3]  The  character  of  plaintiff's  legal  right  and  defendant's 
liability  is  not  one  of  local  lc.w  or  of  practice  and  procedure, 
but  is  controlled  by  the  general  principles  of  substantive  law, 
and,  in  such  cases,  the  federal  courts  are  not  bound  by  the  de- 
cision of  the  state  court  in  which  the  contract  is  made  or  the 
cause  of  action  accrues.  Mr.  Justice  Field,  in  Mvrick  v.  Mich. 
Cent.  Ry.  Co.,  107  U.  S.  102,'  109,  1  Sup.  Ct.  425,  431,  27  L. 
Ed.  325,  says : 

"What  constitutes  a  contract  of  carriage  is  not  a  question  of 
local  law  upon  which  the  decision  of  a  state  court  must  control. 
It  is  a  matter  of  general  law  upon  which  this  court  will  exer- 
cise its  own  judgment."  Chicago  v,  Robbins,  67  U.  S.  418,  17 
L.  Ed.  298. 

No  question  is  presented  here  respecting  the  validity  of  the 
contraqt  or  its  construction — it  is  conceded  that  defendant  en- 
tered into  a  valid  contract  to  carry  plaintiff  from  Newport 
News,  Va.,  to  Parkersburg,  W.  Va.  The  sole  question  is 
whether,  upon  failure  of  defendant's  agent  to  deliver  to  the 
plaintiff,  as  was  his  duty,  a  proper  token  or  evidence  of  such 
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contract,  the  plaintiff  for  the  injury  which  resulted  therefrom  is 
confined  to  an  action  for  breach  of  the  contract  or  may  sue  in 
tort  for  the  wrongful  conduct  of  its  conductor.  No  case  is  called 
to  our  attention  in  which  the  Supreme  Court  of  Virginia  has 
passed  upon,  or  discussed,  a  c?se  involving  facts  essentially  sim- 
ilar to  those  presented  in  this  record.  The  Hill  Case,  as  we  have 
pointed  out,  presents  a  very  different  state  of  facts.  It  is  true 
that  it  was  held  in  that  case  that  if  the  ticket  did  not,  by  reason 
of  a  mistake  of  the  agent,  entitle  the  passenger  to  go  to  the  sta- 
tion claimed  by  him,  and  upon  his  refusal  to  pay  the  fare  was 
ejected  from  the  car,  he  could  not  sue  in  tort.  We  entertain 
for  the  opinion  of  the  Suprenie  Court  of  Virginia  profound  re- 
spect, and  would  hesitate  to  depart  from  a  conclusion  reached 
by  that  learned  and  careful  court,  upon  the  same  or  essentially 
similar  facts  as  those  presented  to  us.  In  the  decision  of  this 
case  we  do  not  find  it  necessary  to  do  so.  However,  in  the  light 
of  the  conflicting  conclusions  of  courts  of  eminent  respectability 
and  learning  treating  the  ticket  as  void  or  a  "ticket  to  nowhere," 
we  decline,  very  decidedly,  to  concur  with  those  courts  which 
hold  that  the  company  is  liable  for  a  breach  of  duty  resulting 
in  injury  to  a  passenger  by  reason  of  the  mistake  or  negligence 
of  either  of  its  agents  with  whom  the  passenger  is  required  to 
deal  in  respect  to  the  transaction  in  which  the  several  agents 
are  concerned. 

[4]  While,  as  conceded,  a  railroad  company  may  make  rules 
for  the  guidance  of  its  several  employees  engaged  in  a  common 
service,  binding  upon  them,  it  may  not  thereby  change  the 
standard  and  measure  of  duty  imposed  by  the  law,  which  it 
owes  to  the  public  or*  the  remedy  for  breach  thereof.  If,  by 
the  negligence  of  the  agent,  a  passenger  is  given  an  invalid 
ticket,  and  without  fault  on  his  part  is  thereby  led  to  believe, 
and  does  in  fact  believe,  that  a  valid  ticket  had  been  given  him 
and  in  good  faith  act  upon  that  belief,  we  fail  to  see  how,  if 
he  sustain  injury  therefrom  at  the  hands  of  some  other  agent 
of  the  company  in  the  performance  of  the  duty  of  carriage,  his 
remedy  or  measure  of  recovery  can  be  affected  by  some  rule  of 
the  company,  unknown  to  him,  prescribing  the  respective  du- 
ties of  its  agents.  The  passenger  deals  with  the  company,  which 
owes  him  the  duty,  upon  application  to  the  proper  agent  and 
the  payment  of  the  prescribed  fare,  to  furnish  him  a  proper 
ticket  and,  in  pursuance  thereof,  to  carry  him  safely  to  his  des- 
tination; he  looks  to  the  corporation — the  common  carrier  and 
not  to  its  employees — ^to  protect  his  rights  and  redress  his 
wrongs  without  regard  to  rules  made  for  its  internal  manage- 
ment. Plaintiff's  case,  upon  the  uncontradicted  testimony,  is 
a  striking  illustration  of  the  injustice  of  an\  othet  rule.  Ex- 
cept in  respect  to  the  degree  of  consideration  shown  for  the 
feelings   of   the  plaintiff — rudeness   of   manner,   etc. — the  con- 
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ductor  does  not,  in  any  essential  respect,  contradict  the  plain- 
tiff's testimony  in  regard  to  what  passed  between  them  on  the 
car,  the  manner  of  her  removal  and  what  occurred  thereafter, 
until  he  left  her  in  the  depot  in  Washington  In  our  opinion, 
without  attributing  to  him  any  rudeness  or  a  wanton  disregard 
of  plaintiff's  rights  and  feelings,  his  conduct  was  grossly  neg- 
ligent and  inconsiderate.  In  the  aspect  of  the  testimony,  most 
favorable  to  the  defendant,  plaintiff  has  a  good  cause  of  action 
in  tort  for  her  wrongful  ejection  from  the  car  at  Washington, 
and  defendant  is  liable  for  all  damages  which  proximately 
flowed  therefrom.  What  we  have  said  disposes  of  the  de- 
murrer. 

[5]  The  third  assignment  of  error  is  pointed  to  the  refusal 
of  the  judge  to  permit  defendant  to  use,  on  cross-examination, 
a  written  statement  made  by  plaintiff,  unless  plaintiff  was  al- 
lowed to  show  that  the  statement  was  made  as  a  part  of  negotia- 
tions for  a  compromise.  We  do  not  perceive  any  error  in  this 
ruling.  The  time,  place,  and  circumstances  under  which  a  state- 
ment is  made  are  always  relev.int  as  a  part  of  the  res  gestae. 

[6]  We  find  no  error  in  the  ruling  of  the  judge  limiting  the 
extent  of  the  cross-examination  of  the  plaintiff.  Full  and  am- 
ple latitude  was  afforded  defendant  to  bring  out,  upon  cross- 
examination  of  plaintiff,  all  of  the  material  facts  regarding  her 
condition,  cause  and  effect  of  her  injuries.  In  his  sound  discre- 
tion, which  we  think  was  wisely  exercised,  the  judge  placed  a 
reasonable  restriction  upon  counsel  in  this  respect.  '  This  was 
within  his  discretion  and  not  reviewable  unless  abused.  We 
have  carefully  examined  the  assignments  of  error  in  regard  to 
the  ruling  of  the  court  upon  the  admission  of  evidence  and  other 
incidents  of  the  trial  and  find  in  them  no  prejudicial  error.  De- 
fendant moved  to  strike  out  certain  parts  of  the  testimony  and 
submitted  prayers  in  regard  to  certain  elements  of  damage  to 
which  plaintiff  claimed  she  was  entitled,  which  practically 
amounted  to  a  demurrer  to  the  evidence  in  that  respect.  They 
were  so  treated  in  the  argument  before  us.  We  have  carefully 
examined  the  testimony,  and  are  of  the  opinion  that  there  was 
both  competent  and  sufficient  evidence,  in  that  respect,  to  be 
submitted  to  the  jury  to  sustain  her  allegation  as  to  the  ex- 
tent and  character  of  the  special  injuries  sustained  by  her.  For 
reasons  appearing  upon  the  record,  we  do  not  deem  it  necessary 
or  proper  to  discuss  this  testimony.  No  legal  principle  is  in- 
volved. The  court  carefully  instructed  the  jury  in  regard  to 
the  doctrine  of  proximate  cause  and  its  application  to  the  tes- 
timony in  this  case.  The  questions  involved  were  delicate  in 
their  character  and  of  admitted  scientific  difficulty — the  physi- 
cians introduced  by  both  parties  explained  to  the  jury  fully  the 
conditions  and  probable  consequences  flowing  from  the  situation 
in  which  plaintiff  was  placed  by  the  conduct  of  the  conductor. 
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The  jury  had  the  benefit  of  their  opinions  based  upon  facts  and 
physical  conditions  in  regard  to  which  there  was  but  little  con- 
tradiction. We  concur  with  the  learned  and  careful  judge,  who 
tried  the  case,  in  the  opinion  that  the  verdict  should  not  be  dis- 
turbed. 

Upon  an  inspection  of  the  entire  record,  with  the  aid  of  the 
enlightening  arguments  and  briefs  of  counsel,  we  do  not  find  any 
error  entitling  defendant  to  a  new  trial.  The  Merchants*  & 
Miners'  Transportation  Company  was  eliminated  from  the  rec- 
ord in  the  court  below.    The  judgment  must  be  affirmed. 


Miller  v,  Philadelphia  Rapid  Transit  Co. 

.    (Supreme  Court  of  Pennsylvania,  May  17,  1911.) 

[80  Atl.   Rep.   1108.] 

CarxierB — ^Tranaportation  of  Passengers — Lriability  for  Causing 
Death — Evidence.* — Where  the  evidence  tends  to  show  that  plain- 
tiff's husband  was  killed  by  falling  from  the  running  board  of  a  sum- 
mer car  within  eight  or  ten  seconds  after  he  had  stepped  on  it,  and 
while  he  was  endeavoring  to  get  into  the  car,  the  car  having  started 
as  soon  as  he  stepped  on  it,  he  having  been  thrown  from  the  car  by 
its  rapid  motion  when  it  entered  a  switch,  or  knocked  off  by  strik- 
ing a  standing  car  on  the  main  track,  the  track  and  switch  being  so 
near  each  other  that  there  were  but  28  inches  between  the  sides  of 
the  cars  and  but  2  inches  between  the  running  boards,  a  judgment 
against  the  street  railway  company  for  causing  his  death  will  be  sus- 
tained. 

Trial — Remarks  of  Counsel— Withdrawal  of  Juror. — In  an  action 
against  a  street  railway  company,  where  a  witness  for  plaintiff  was  charged 
with  having  made  false  statements  to  the  company's  employees  to  ob- 
tain information  from  them  and  to  get  an  opportunity  to  make  meas- 
urements, and  counsel  for  plaintiff  in  addressing  the  jury,  said,  "We 
had  to  go  to  the  enemy's  camp  to  get  the  evidence;  to  get  justice 


♦For  the  authorities  in  this  series  on  the  subject  of  negligence 
in  starting  a  street  car  while  a  passenger  is  attempting  to  board  car, 
find  a  seat,  or  alight,  see  last  foot-note  of  Nolan  v.  Newton,  St.  Ry. 
Co.  (Mass.).  38  R.  R.  R.  37&,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  378;  first 
foot-note  of  Knuckey  v.  Butte  Elect.  Ry.  Co.  (Mont.),  37  R.  R.  R. 
757,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  757;  second  head-note  of  Orth  v. 
Saginaw  Valley  Traction  Co.  (Mich.),  37  R.  R.  R.  588,  60  Am.  & 
Eng.  R.  Cas.,  N.  S.,  588. 

For  the  authorities  in  this  series  on  the  subject  of  the  liabilities  of 
carriers  for  injuries  to  passengers  from  collisions  with  objects  or 
structures  near  tracks,  see  last  paragraph  of  foot-note  of  Southern 
Ry.  Co.  V.  Nichols  (Ga.),  37  R.  R.  R.  767,  60  Am.  &  Eng.  R.  Cas.,  N. 
S.,  767;  second  foot-note  of  Gardner  v.  Metropolitan  St.  Ry.  Co. 
(Mo.),  36  R.  R.  R.  448,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  448. 
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from  this  powerful,  wealthy,  and  rich  corporation,"  but  the  trial 
judge  warned  the  jurors  against  letting  these  words  have  any  prej- 
udicial effect  on  their  minds,  there  was  no  error  in  refusing  to  with- 
draw a  juror  and  continue  the  case. 

Appeal  from  Court  of  Common  Pleas,  Delaware  County. 

Action  by  Margaret  Miller  against  the  Philadelphia  Rapid 
Transit  Company.  From  a  judgment  for  plaintiff  for  $6,662.50, 
defendant  appeals.    Affirmed. 

Trespass  to  recover  damages  for  death  of  plaintiff's  husband. 
The  facts  are  stated  in  the  opinion  of  the  Supreme  Court. 
Verdict  and  judgment  for  pb.intiff  for  $6,662.50.  Defendant 
appealed. 

Errors  assigned  were  (1)  refusal  to  withdraw  a  juror;  (2) 
refusal  of  binding  instructions  for  defendant. 

Argued  before  Fell,  C.  J.,  and  Brown,  Potter,  Elkin, 
and  Stewart,  JJ. 

Thomas  Learning  and  E.  A.  Hozvell,  for  appellant. 
William  C.  Alexander  and  Prank  B.  Rhodes,  for  appellee. 

Fell,  C.  J.  [1]  The  plaintiff's  husband  was  killed  by  falling 
from  the  running  board  of  a  trolley  car.  No  witness  saw  him 
at  the  moment  that  he  fell,  but  there  was  testimony  tending  to 
show  that  he  was  thrown  from  the  running  board  by  the  motion 
of  the  car  when  it  entered  a  switch  at  a  rapid  rate  of  speed,  or 
that  he  was  knocked  off  by  striking  a  standing  car  on  the  main 
track.  This  track  and  the  switch  track  were  so  near  each  other 
that  there  were  but  28  inches  between  the  sides  of  the  cars  and 
but  2  inches  between  the  running  boards.  The  car  started  as  soon 
as  the  deceased  stepped  on  the  running  board  and  the  accident 
happened  within  a  very  brief  space  of  time  afterwards,  estimated 
by  some  witnesses  as  8  or  10  seconds.  During  this  time  the 
deceased  was  endeavoring  to  get  into  the  car  which  was  crowded 
with  passengers.  This  testimony  would  have  justified  an  in- 
ference of  negligence  on  the  part  of  the  defendant,  and  it 
disclosed  no  negligence  on  the  part  of  the  deceased.  It  was 
submitted  with  the  distinct  instruction  that  a  passenger  who 
remains  on  the  running  board  of  a  car  an  unnecessary  length 
of  time  when  there  is  room  inside  is  negligent,  and  there  can 
be  no  recovery  for  his  injury  or  death. 

[2]  The  court  was  asked  to  withdraw  a  juror  because  of 
the  use  of  the  following  language  by  the  plaintiff's  counsel  in 
addressing  the  jury:  "We  had  to  go  into  the  enemy's  camp 
to  get  the  evidence;  to  get  justice  from  this  powerful,  wealthy, 
and  rich  corporation."  The  reversals  in  a  number  of  recent 
cases  where  there  was  an  attempt  at  the  trial  to  obtain  an  un- 
fair advantage  by  offers  of  ir'-elevant  testimony,  by  getting  be- 
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fore  the  jury  the  amount  claimed  in  the  plaintiff's  statement, 
by  the  use  of  intemperate  language,  and  by  appeals  to  passion 
and  prejudices,  should  be  notice  to  counsel  that  no  verdict 
obtained  by  unfair  means  will  be  allowed  to  stand.  Among 
these  cases  are  Wagner  v,  Hazle  Township,  215  Pa.  219,  64 
Atl.  405,  Saxton  v.  Railways  Co.,  219  Pa.  492,  68  Atl.  1022, 
Hollis  V.  Glass  Co.,  220  Pa.  49,  69  Atl.  55,  and  Carothers  v. 
Railways  Co.,  229  Pa.  558,  79  Atl.  134.  But,  where  remarks 
of  counsel  are  objected  to  as  prejudicial,  the  circumstances 
*  under  which  they  were  made  should  be  considered.  A  witness 
for  the  plaintiff  was  charged  with  having  made  false  statements 
to  the  defendant's  employees  in  order  to  obtain  information 
from  them  and  to.  secure  an  opportunity  to  make  measurements, 
and  the  remarks  of  plaintiff's  counsel  were  in  reply  to  this  charge 
and  in  justification  of  the  witness  and  in  comparing  the  difficulty 
the  plaintiff  had  in  ascertaining  the  facts  with  the  ease  with 
which  they  could  be  presented  by  the  defendant.  It  does  not 
appear  that  the  remark  was  made  for  the  purpose  of  exciting 
antagonism,  and  the  learned  trial  judge  carefully  guarded  against 
any  prejudicial  effect  it  might  have  on  the  minds  of  the  jurors. 

The  judgment  is  affirmed. 


Johnson  et  al.  v.  Louisiana  Ry.  &  Navigation  Co. 

(Supreme  Court  of  Louisiana,  June  5,  1911.     Rehearing  Denied  Oct. 

16,  1911.) 

[56  So.  Rep.  301.] 

Railroads — LeaBe  of  Use  of  Track — Liability  of  Lessor.* — A  rail- 
road company  which  has  leased  to  a  lumber  company  the  right  to 
use  its  tracks  only  for  logging  trains,  under  the  superintendence  of 
the  lessee,  cannot  be  held  liable  for  the  death  of  one  who  was  riding 
on  a  logging  train  belonging  to  the  lumber  company. 

Railroads — Injuries  to  Persons  on  Logging  Train.t — A  corporation 
operating  a  train  for  the  purpose  of  carrying  logs  cannot  be  held 
liable  for  the  death  of  one  who  accepts  an  invitation  of  the  crew  to 

*For  the  authorities  in  this  series  on  the  subject  of  the  liability 
of  a  lessor  railroad  for  the  torts  of  its  lessee,  see  last  foot-note  of 
Delashmutt  v.  Chicago,  etc.,  R.  Co.  (Iowa),  37  R.  R.  R.  15,  60  Am.  & 
Eng.  R.  Cas.,  N.  S.,  15;  foot-note  of  Maumee  Valley  R.,  etc.,  Co.  v. 
Montgomery  (Ohio),  35  R.  R.  R.  724,  58  Am.  &  Eng.  R.  Cas.,  N. 
S.,  724. 

tFor  the  authorities  in  this  series  on  the  subject  of  logging  rail- 
road, see  last  paragraph  of  first  foot-note  of  Thomas  v.  Hammer 
Lumber  Co.  (N.  Car.),  38  R.  R.  R.  773,  61  Am.  &  Eng.  R.  Cas.,  N. 
S.,  773;  first  foot-note  of  Long  Pole  Lumber  Co.  v.  Gross  (C.  C.  A.), 
37  R.  R.  R.  669,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  669. 
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ride  on  the  train,  especially  when  it  was  apparent  to  him  that  there 
was  danger  in  so  doing. 

Railroads — Negligence  of  Engineer.t — It  is  not  negligence  for  an 
engineer  of  a  logging  train,  not  intended  to  carry  passengers,  to  sud- 
denly stop  his  train  on  getting  an  emergency,  signal. 

Railroads — Injury  to  Persons  on  Train — ^Negligence. — Where  one 
is  warned  that  the  position  which  he  has  taken  upon  a  logging  train 
is  a  very  dangerous  and  insecure  one,  and  he  is  thrown  off  by  the 
sudden  jolting  of  the  train  in  coming  to  an  emergency  stop,  and 
killed,  the  owner  of  the  train  will  not  be  held  responsible 

(Syllabus  by  the  Court.) 

Appeal  from  Fifth  Judicial  District  Court,  Parish  of  Winn; 
George  Wear,  Judge. 

Action  by  L.  Frederick  Johnson  and  others  against  the  Louis- 
iana Railway  &  Navigation  Company.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.     Affirmed. 

Julius  T.  Long  and  Bernard  /.  Mayer,  for  appellants. 

Wise,  Randolph  &  Rendell  and  Grisham,  Oglesby  &  Stennis, 
for  appellee. 

Breaux,  C.  J.  The  evidence  shows  that  L.  Frederick  John- 
son, Jr.,  while  riding  on  a  log  train  operated  by  the  Ozone 
Lumber  Company,  fell  from  his  seat  to  the  track,  and  died 
from  his  injuries  within  an  hour  afterward. 

According  to  a  written  agreement  between  the  two  companies 
(the  Louisiana  Railway  &  Navigation  Company  and  the  Ozone 
Lumber  Company),  the  hauling  of  the  Ozone  Lumber  Com- 
pany was  to  be  limited  to  logs ;  all  other  freight  and  passengers 
were  excluded. 

The  hauling  was  done  on  skeleton  cars  connected  by  wooden 
poles,  not  in  the  least  inviting  to  passengers. 

Without  its  being  known  to  the  management,  without  pay, 
of  course,  the  workmen  would  sometimes  invite  persons  to  ride 
the  short  distance  over  which  the  road  ran. 

The  deceased  was  21  years  of  age,  and  not  married.  He 
left  his  father  and  mother,  who  are  plaintiffs,  and  sue  to  re- 
cover $30,000  damages  for  the  loss  of  their  son,  the  mental 
worry,  the  sorrow,  deprivation  of  support  that  he  might  have 
provided  for  them. 

Plaintiff,  in  substance,  charges  in  the  petition  that,  through 
the  gross  negligence  of  the  railway  company,  the  young  man 
was  thrown  from  his  seat  bv  the  jerk  caused  by  the  sudden 
stop  of  the  car. 

The  defense  is,  in  the  first  place,  that  the  train  on  which  the 
accident  happened,  which  resulted  in  the  death  of  plaintiffs^ 
son,  was  not  owned  nor  operated  by  the  defendant,  but  by  the 

tSee  (t)  on  preceding  page. 


Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S         29 

Johnson  et  ah  v.  Louisiana  Ry.  &  Navigation  Co 

Ozone  Lumber  Company,  a  private  corporation,  on  its  own 
account. 

The  Ozone  Company  furnished  its  own  log  cars  and  engine 
and  all  that  was  necessary  to  run  the  train,  and  it  was  in  charge 
of  its  own  crew  and  subject  to  its  own  management. 

The  conductor  was  an  employee  of  the  defendant  railway 
company,  and  under  the  terms  and  conditions  of  the  contract 
between  the  defendant  and  the  Ozone  Company  the  train  was 
to  be  operated  under  the  rules  and  regulations  of  the  defendant 
company. 

The  lumber  company  paid  one  dollar  and  a  half  for  loaded 
cars. 

According  to  the  contract  between  defendant  and  the  Ozone 
Company,  the  latter  was  to  hold  the  defendant  harmless  as 
to  all  claims  for  personal  injuries.  In  case  of  personal  injury, 
the  defendant  was  to  reserve  the  right,  if  it  chose,  of  compro- 
mising claims. 

All  agree  that  the  stop  of  the  train  was  sudden,  and  that 
there  was  quite  a  jerk  felt  all  along  the  train. 

There  is  testimony  to  prove  that  the  crew  of  the  skeleton 
car  were  not  all  entirely  sober.  This  was  controverted,  and 
there  is  evidence  to  the  contrary. 

It  is  charged  by  plaintiff  that  some  of  them  were  incompetent. 
Thp  train  crew  had  the  average  experience  of  each  employee 
at  the  work  in  which  they  wtTe  engaged. 

Just  previous  to  the  accident,  it  happened  that  there  was  a 
small  dog  running  in  front  of  the  train.  As  the  train  was 
approaching  fast,  it  excited  the  attention  of  the  crew.  The 
dog  was  dangerously  near,  and  they  began  to  shout  and  halloo 
in  such  a  way  as  to  attract  the  attention  of  persons  on  the  road. 

The  little  dog  jumped  off  the  track. 

During  the  confusion,  a  toggle  chain  slipped  down  on  the 
side  of  the  running  car,  and  was  hanging  down  on  the  side, 
dangling  along  dangerously  near  to  the  railroad  car  track. 

Just  then  an  emergency  signal  was  given,  which  attracted 
the  attention  of  the  engineer. 

The  engine  was  stopped  suddenly. 

The  young  man  was  sitting  down  at  the  end  on  the  front  of 
one  of  the  rear  cars  of  the  train. 

He  fell  over,  and  was  dragged  about  30  feet. 

Plaintiff  charges:  As  the  Ozone  Company,  according  to 
the  terms  of  the  contract  before  referred  to,  had  bound  itself 
to  pay  for  personal  injury,  that  no  attention  was  given  to  the 
management  of  the  train;  that  defendant's  chief  object  was  to 
collect  the  $1.50  per  car  load,  and  that  its  management  gave  it- 
self no  concern  further  than  to  collect  freight. 

[IJ   The  first  proposition  is: 

Can  a  lessor  be  held  liable  in  damages  for  personal  injury 
caused  by  the  lessee  under  the  facts  disclosed  by  the  evidence? 
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We  are  of  opinion  that  it  ci-nnot  be  held  for  damages. 

The  contract  of  lease  between  the  defendant  and  the  Ozone 
Lumber  Company  expressly  provided  that  the  liability  for  per- 
sonal injury  would  be  entirely  on  the  lessee  road. 

The  cars  were  owned  by  the  lessee,  and  everything  connected 
with  the  train,  except  the  track. 

The  crew  was  paid  by  the  lessee. 

The  question  of  the  lessee's  liability  had  been  frequently  dis- 
cussed  in   other  jurisdictions. 

The  decisions  are  not  similar  as  to  facts.  In  the  case  here, 
the  facts  are  with  defendant. 

One  of  these  decisions  is  cited  with  much  confidence  by  plain- 
tiffs.    Railway  v.  Brown,  17  Wall.  450,  21  L.  Ed.  675. 

It  is  unquestionably  true,  as  decided  by  the  court  in  the  cited 
case,  that  the  railroad  company  cannot  escape  the  performance 
of  any  duty  or  obligation  imposed  by  its  charter  or  the  general 
laws  of  the  state  by  surrender  of  its  road  into  the  hands  of  the 
lessee. 

The  defendant,  in  the  case  before  us  for  decision,  had  not 
surrendered  its  road  to  the  lessee. 

It  had,  for  a  consideration,  allowed  the  use  of  its  road  for 
a  particular  purpose,  under  guarded  stipulations  against  claims 
for  personal  injury. 

The  trackage  in  the  case  before  us  for  decision  had  b^en 
allowed  for  a  particular  purpose,  which  in  no  way  included  the 
cairying  of  passengers  or  transportation  of  freight. 

In  this  respect,  the  difFen^nce  is  marked  between  the  two 
decisions — the  one  cited,  and  the  one  here. 

There  was  a  lease,  and,  in  accordance  with  its  stipulation**^ 
the  leasing  log  train  company  retained  full  right  of  superintend- 
ence and  control. 

Plaintiffs'  insistence  is  that: 

"A  railroad  company  is  liable  for  injuries  to  persons  caused 
by  the  wrongful  and  negligent  operation  of  the  cars  upon  the 
road,  whether  operated  bv  itself  or  any  other  corporation  to 
which  it  has  leased  it  [citing  the  Muntz  Case,  111  La.  423,  35 
South.  624,  64  L.  R.  A.  222,  100  Am.  St.  Rep.  495 :  the  Hamil- 
ton Case,  117  La.  243,  41  South.  560,  6  L.  R.  A.  (N.  S.)  787; 
and  the  Hollins  Case,  119  La.  418,  44  South.  159]." 

These  decisions  are  far  from  being  as  pertinent  as  plaintiff 
contends. 

These  roads  had  leased  the  use  of  their  tracks  for  purposes 
that  were  different.  The  terms  and  conditions  of  the  leases 
were  not  the  same.  There  hod  been  a  transfer  of  rights  that 
invested  the  lessee  with  an  authority  far  above  and  beyond  any 
of  the  rights  transferred  in  the  present  case. 

The  lessee  in  the  case  here  for  decision  had  the  use  of  the 
road  for  a  very  limited  and  special  purpose;  that  was  to  haul 
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Ic^s,  and  none  other.  The  scope  of  its  authority  as  a  lessee  was 
extremely  limited;  it  related  exclusively  to  the  hauling  of  logs 
for  a  short  distance. 

The  facts  do  not  afford  ground  for  the  proposition  of  plain- 
tiff that  this  was  a  lessee  road,  having  authority  to  use  the 
right  of  way  at  its  will  and  pleasure. 

In  answer  to  the  proposition  that,  the  defendant  having  cited 
the  lessee,  the  Ozone  Lumber  Company,  was  an  implied  admis- 
sion of  some  responsibility  in  the  latter,  now  before  the  court, 
and  which  could  be  made  to  answer  for  the  liability,  preter- 
miting the  question  whether  an  asserted  warrantor  can  be 
condemned  on  this  action,  we  are  unable  to  adopt  that  view, 
for  we  are  not  of  opinion  that  the  defendant  or  the  asserted 
warrantor  is  liable. 

The  presence  of  the  young  man  who  met  his  death  on  the 
cars  was  not  prudent,  although  he  had  been  in  a  general  way 
invited  by  the  pilot  on  the  train  (who,  by  the  way,  is  referred 
to  as  a  pilot  by  defendant  to  intimate,  doubtless,  that  his  posi- 
tion and  responsibility  can  scarcely  be  thought  of  in  the  same 
connection  with  the  very  important  duty  and  responsibility  of 
a  conductor  of  a  passenger  or  freight  train). 

The  text  of  the  cited  cases  does  not  indicate  a  situation  as 
strong  for  plaintiff. 

[2]  The  young  man,  in  so  far  as  relates  to  the  chief  manage- 
ment of  the  two  roads,  was  riding  on  two  logs  of  the  skeleton 
train  entirely  in  invitum. 

There  is  very  positive  testimony  in  the  record  that  the  young 
man  was  told  not  to  thus  expose  himself. 

f3]  If  he  had  not  been  warned,  the  log  hauling  outfit,  from  its 
uninviting  appearance,  as  represented  in  a  photograph  before 
us.  was  a  warning  to  all  persons  not  to  put  themselves  as  pas- 
sengers on  the  train.  One  in  riding  on  these  cars  assumed  a 
risk. 

He  was,  it  is  true,  entitled  to  the  protection  due  as  between 
man  and  man,  but  he  did  not  have  the  right  due  by  a  railroad 
company  to  its  passengers. 

[4]  The  sudden  stop  and  jolt,  in  answer  to  an  emergency 
signal,  because  of  the  toggle  chain,  which  hung  dangerously 
near  on  the  side  of  the  car,  is  not  one  of  the  acts  for  which 
defendant  can  be  held  liable. 

For,  as  to  this  logging  concern,  one  riding  on  its  cars,  as  we 
understand  the  situation,  should  alwavs  have  been  readv,  as 
far  as  possible,  to  protect  himself  from  a     fall. 

The  judgment  is  therefore  affirmed. 
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Dallas  v,  Illinois  Cent.  R.  Co. 

(Court  of  Appeals  of  Kentucky,  Oct.  11,  1911.) 

[139  S.  W.  Rep.  958.] 

Carriers — Carriage  of  Passengers — Personal  Injury — ^What  Law 
Governs.* — Where  a  passenger  upon  a  railroad  train  was  killed  in  a 
foreign  state,  an  action  by  his  administratrix,  though  brought  in 
the  domestic  forum,  is  governed  by  the  laws  of  the  foreign  state. 

Carriers — Carriage  of  Passengers — Personal  Injury — Actions — Jury 
Question. — Where  a  brakeman  called  out  the  name  of  the  next  sta- 
tion and  opened  the  doors  of  the  vestibule  on  the  car,  and  the  train 
shortly  stopped  at  a  point  before  it  reached  the  station,  those  facts 
were  an  invitation  to  a  passenger  to  alight  at  that  point;  and,  the 
passenger  having  been  jerked  from  the.  steps  of  the  car  by  the 
sudden  starting  of  the  train  and  killed,  the  question  of  the  railroad 
company's  negligence  was  one  for  the  jury. 

Carriers — Carriage  of  Passengers — Personal  Injury — ^Actions — 
Contributory  Negligence. t — It  is  negligence  for  a  passenger  to  at- 
tempt to  alight  from  a  train  in  motion. 

Appeal   from  Circuit  Court,  Graves  County. 

Action  by  L.  A.  Dallas,  administratrix  of  the  estate  of  T.  R. 
Dallas,  deceased,  against  the  Illinois  Central  Railroad  Com- 
pany. From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 

IV.  /.  Webb,  for  appellant. 

Robbifts  &  Thomas,  Edward  C,  Craig,  C.  F.  Sivley,  and 
Trabue,  Doolan  &  Cox,  for  appellee. 

Miller,  J.  On  October  8,  1909,  T.  R.  Dallas  and  L.  J. 
Turnbow,  aged  16  and  18  years,  respectively,  and  residents  of 
Kentucky,  but  working  temporarily  on  a  farm  near  Areola, 
boarded  the  train  of  the  appellee  at  Areola,  111.,  to  go  to  Mat- 
toon,  about  25  miles  distant.     The  train  left  Areola  at  about 

♦For  the  authorities  in  this  series  on  the  subjects  of  transitory  ac- 
tions, and  the  extraterritorial  effect  of  statutes  creating  a  right  of 
action,  see  first  foot-note  of  Kansas  City  So.  Ry.  Co.  r.  Ingram 
(Ark.),  21  R.  R.  R.  570,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  570;  last 
foot-note  of  Louisville  &  N.  R.  Co.  v.  Melton  (Ky.),  26  R.  R.  R. 
585,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  585;  first  foot-note  of  Denver, 
etc.,  R.  Co.  V.  Warring  (Colo.),  24  R.  R.  R.  531,  47  Am.  &  Eng.  R. 
Cas.,  N.  S.,  531;  Davis  v.  Chesapeake  &  O.  Ry.  Co.  (Ky.),  24  R.  R. 
R.  170,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  170. 

tSee  foot-note  of  Fuget  Sound  Elec.  Ry.  v.  Felt  (C.  C.  A.),  38 
R.  R.  R.  597,  61  Am.  &  Eng.  R.  Cas..  N.  S.,  697;  second  head-note 
of  Illinois  Cent.  R.  Co.  v.  Massey  (Miss.),  38  R.  R.  R.  587.  61  Am. 
&  Eng.  R.  Cas.,  N.  S.,  587;  Chesapeake  &  O.  Ry.  Co.  v.  Wills  (Va). 
37  R.  R.  R.  577,  60  Am.  &  Eng.  K.  Cas.,  N.  S.,  577. 
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9:30  p.  m.,  and  reached  Mattoon  shortly  after  10  o'clock.  The 
bo]^s  occupied  a  seat  on  the  west  side  and  near  the  center  of 
the  ladies'  coach.  They  were  riding  in  a  vestibule  car,  having 
doors  on  the  sides  of  the  pJatiorm,  Ivhich  were  kept  closed 
while  the  train  was  moving.  Mattoon  is  a  city  of  about  25,000 
inhabitants,  while  Areola  has  about  2,000  inhabitants.  It  is 
not  shown  that  Dallas  was  at  all  familiar  with  Mattoon,  its 
approaches,  or  surroundings.  As  the  train  approached  Mattoon 
the  brakeman  or  porter  came  to  the  door  of  the  car,  called  out 
"Mattoon,"  and  passed  on  through  the  car,  leaving  the  door  open. 
The  train  began  to  slacken  its  speed,  and  Dallas  arose  from  his 
seat,  and  started  toward  the  front  door  of  the  car.  The  train 
continued  to  slow  up,  and  about  the  time  he  reached  the  front 
door  of  the  car  it  came  to  a  full  stop.  Turnbow,  in  the  mean- 
time, had  arisen  from  his  seat,  but  had  moved  only  a  short 
distance  when  the  stop  was  made.  The  train  then  made  a  start, 
and  in  doing  so  it  knocked  Turnbow  against  the  seat,  turning 
him  around,  and  swinging  him  against  the  end  of  the  seat.  In 
the  meantime,  Dallas  had  gotten  pretty  close  to  the  door,  and 
was  probably  at  the  door  or  on  the  platform  of  the  car  at  the 
time  the  train  started.  Turnbow  held  his  seat  and  saw  no  more 
of  Dallas.  Upon  reaching  the  station,  which  was  about  a  quar- 
ter of  a  mile  distant,  Turnbow  made  a  search  for  Dallas;  and, 
thinking  he  might  have  fallen  from  the  train,  Turnbow  ran 
hack  up  the  track  to  what  he  Thought  was  about  the  place  where 
the  train  had  stopped,  but  did  not  find  him.  About  half  an 
hour  later  Dallas'  bodv  was  found  near  the  west  side  of  the 
track  by  one  of  the  railroad  employees.  One  arm  had  been  cut 
off,  and  his  skull  frightfully  crushed.  Dallas  lived  in  Graves 
county,  Ky.,  and  subsequently  this  suit  was  brought  by  his 
administratrix  to  recover  damages  from  the  appellee  under  the 
Illinois  statute,  which  provides  a  cause  of  action  whenever  the 
death  of  a  person  is  caused  by  the  wrongful  act,  neglect,  or 
default  of  another.  The  petition  is  framed  upon  the  idea  that, 
when  the  train  made  the  start  after  it  had  stopped,  it  started 
with  an  unusual,  unnecessary,  and  sudden  jerk  forward,  with 
such  force  that  the  door  of  the  car  in  which  Dallas  was  standing 
was  slammed  forward  with  great  force  and  struck  him,  knocking 
him  from  the  platform,  and  thereby  inflicting  the  injuries  which 
caused  his  death.  The  appellee  denied  the  charge  of  negligence 
against  it,  and  averred  that  Dallas  was  injured  by  reason  of 
his  own  negligence,  and  relied  upon  the  law  of  Illinois  upon  that 
subject.  Areola  is  north  of  Mattoon,  and  the  passenger  station 
at  Mattoon  is  on  the  west  side  of  the  track  of  the  appellee's 
railroad,  and  south  of  the  track  of  the  New  York  Central 
Railroad,  which  crosses  the  Illinois  Central  Railroad  at  Mat- 
toon.    At   Mattoon  the  Illinois  Central  Railroad  runs  almost 
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due  north  and  south,  and  the  New  York  Central  Railroad 
runs  almost  directly  east  and  west.  The  passenger  station  of 
the  Illinois  Central  Railroad  is  125  feet  south  of  the  New  York 
Central  Railroad  crossirig.  Dallas'  body  was  found  at  a  point 
about  a  thousand  feet  north  of  the  railroad  crossing.  Turnbow 
was  the  only  witness  who  testified  as  to  the  manner  in  which 
Dallas  met  his  death;  and  at  the  close  of  the  plaintiff's  testi- 
mony the  circuit  judge  peremptorily  instructed  the  jury  to  find 
for  the  defendant.  From  that  judgment  Dallas'  administratrix 
prosecutes  this   appeal. 

There  is  some  confusion  in  Turnbow's  testimony  upon  the 
two  questions:  (1)  As  to  whether  the  door  was  propped  back 
and  left  standing  wide  open  by  the  brakeman  when  he  called 
out  the  station  of  Mattoon;  and  (2)  as  to  the  point  in  the  car 
or  on  the  platform  at  which  Dallas  had  arrived  when  the  train 
started  after  it  had  stopped.  Turnbow  finally  concludes,  how- 
ever, that  by  the  time  the  train  had  stopped  Dallas  was  stand- 
ing in  the  door,  or  probably  out  of  the  door  upon  the  platform. 
He  cannot  p)ositively  say  which  was  the  fact.  The  question 
presented  for  decision  therefore  is  this:  Was  the  opening  of 
the  door  followed  by  the  casing  out  of  the  station  "Mattoon" 
by  the  brakeman,  and  the  subsequent  stopping  of  the  train, 
an  invitation  to  Dallas  to  get  off  the  train  at  that  point?  Did 
Dallas  have  the  right  to  suppose,  after  the  announcement  by 
the  brakeman,  that  the  car  had  stopped  at  the  proper  place  to 
get  off? 

[1]  The  injury  having  been  received  in  the  state  of  Illinois, 
the  case  is  to  be  controlled  bv  the  law  of  that  state.  L.  &  N. 
R.  R.  Co.  V,  Withlow's  Adm  r,  105  Kv.  1,  43  S.  W.  711,  19 
Kv.  Law  Rep.  1931,  41  L.  R.  A.  614;  L.  &  N.  R.  R.  Co.  v. 
Harmon,  64  S.  W.  640,  23  Kv.  Law  Rep.  871 ;  L  C.  R.  R.  Co.  v. 
Jorden,  117  Kv.  512,  78  S.  W.  426,  25  Ky.  Law  Rep.  1610. 

[2]  The  rule  as  to  the  duty  of  carriers  to  their  passengers 
is  thus  given  in  Chicago  City  Railway  Co.  %*.  Shaw,  220  111. 
532,  77  X.  E.  139:  "While  the  carrier  is  not  an  insurer  for 
the  absolute  safety  of  the  passenger,  he  does,  however,  in  legal 
contemplation,  undertake  to  exercise  the  highest  degree  of  care 
consistent  with  the  principal  operation  of  its  road  to  secure  the 
safety  of  the  passenger,  and  is  responsible  for  the  slightest  negli- 
gence resulting  in  injury  to  the  passenger,  provided  the  passenger 
IS  at  the  time  of  the  injury  exercising  ordinary  care  and  caution 
for  his  own  safetv."  The  same  rule  was  approved  in  Chicago 
&  Alton  Railroad  Co.  v.  Byrum,  153  111.  131,  38  N.  E.  578. 
And  in  Chicago  Citv  Railwav  Co.  v,  Rundy,  210  111.  47,  71  N. 
E.  31,  the  court  said:  "The  giving  and  modification  of  in- 
structions are  also  assigned  as  error.  The  first  instruction  given 
for  appellee  was  as  follows:  'Common  carriers  of  persons  are 
required  to  do  all  that  human  care,  vigilance,  and  foresight  can 
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reasonably  do,  consistent  with  the  character  and  mode  of  con- 
veyance adopted  and  the  practical  prosecution  of  the  business, 
to  prevent  accidents  to  the  passengers  riding  upon  their  trains, 
getting  upon  them  or  alighting  from  them/  This  is  substan- 
tially a  correct  statement  of  the  law,  as  held  by  the  decision 
of  this  court  in  Chicago  &  Alton  R.  R.  Co.  v.  By  rum,  153  111. 
131  [38  N.  E.  578] ;  C,  B.  &  Q.  R.  R.  Co.  v.  Mehlsack,  131  111. 
61  [22  N.  E.  812,  19  Am.  St.  Rep.  17] ;  and  Chicago  &  Alton 
R.  R.  Co.  V.  Pillsbury,  123  111.  9  [14  N.  E.  22,  5  Am.  St.  Rep. 
483]." 

In  applying  the  foregoing  lule.  to  the  facts  of  this  case, 
appellant  relies  principally  upon  B.  &  O.  S.  W.  R.  R.  Co.  v. 
Mullen,  217  111.  203,  75  N.  E.  474,  2  L.  R.  A.  (N.  S.)  115. 
In  that  case  Mullen  was  traveling  from  St.  Louis  to  Flora,  III., 
and  the  servants  of  the  railroad  company  opened  the  vestibule 
doors  of  the  coach  in  which  ]Mullen  was  riding  and  called  the 
station  of  Flora.  Mullen  then  went  out  on  the  vestibule  plat- 
form where  he  met  the  conductor  and  brakeman,  and  one  of 
them  informed  Mullen  that  the  depot  was  "right  there,"  point- 
ing directly  opposite  to  where  ihe  train  was,  and  induced  Mullen 
to  believe  that  the  train  had  stopped  at  the  station.  It  was  night, 
and  in  attempting  to  alight  from  the  train  before  it  had  reached 
the  station  Mullen  was  thrown  under  the  wheels  and  injured. 
The  evidence  also  shows  that,  when  the  train  approached  Flora 
from  the  west,  it  first  stopped  at  a  point  about  200  feet  west  of 
the  crossing  of  the  track  of  the  main  line  of  the  road  with  what 
was  called  the  Sprinfield  Division  running  north  and  south, 
and  then  proceeded  to  the  depot,  which  was  located  east  of  the 
crossing,  in  the  angle  formed  by  the  main  and  Springfield  tracks. 
After  the  accident  Mullen  was  found  lying  near  the  main  track 
about  40  feet  west  of  the  crossing.  The  conductor  and  brake- 
man  both  denied  that  they  were  at  the  place  where  Mul- 
len said  they  were  when  the  accident  occurred,  or  that 
either  of  them  made  any  statement  to  him  as  to  the  lo- 
cation of  the  depot,  or  that  they  saw  him  get  off.  In  uphold- 
ing a  verdict  for  Mullen,  the  court  held  that  there  was  evi- 
dence justifying  the  jury  in  coming  to  the  conclusion  that  Mul- 
len was  induced  to  alight  bv  the  invitation  of  the  appellant's 
employees,  and,  if  his  version  of  what  happened  was  correct, 
he  had  reasonable  grounds  for  believing  he  was  at  the  proper 
place  for  alighting.  And  in  .:losing  its  opinion  the  court  said: 
**As  to  the  question  of  the  negligence  of  the  appellee,  it  is  clear 
that  if  the  conductor  or  the  brakeman,  or  both  of  them  stood  on 
the  platform  and  permitted  the  appellee  to  alight  at  the  hour, 
and  under  the  circumstances  already  stated,  and  induced  him 
to  believe  that  he  was  alighting  at  the  depot,  then  the  company 
was  certainly  guilty  of  $uch  negligence  as  authorizes  a  recovery 
against  it.     The  appellee  was  a  passenger  upon  the  appellant's 
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train,  and  the  implied  contract  with  him  to  carry  him  safely 
necessarily  included  the  furnishing  of  reasonable  opportunity 
to  alight  from  the  train  safely  at  the  end  of  his  journey."  It 
will  be  seen  that  the  Mullen  Case  turned  upon  the  statements 
made  to  Mullen  by  the  conductor  and  brakeman,  and  that  that 
case  is  much  stronger  for  the  ^.omplainant  than  is  the  case  at  bar, 
where  it  is  not  made  to  appear  that  any  statement  was  made 
to  Dallas  other  than  the  mere  announcement  when  the  brakeman 
called  out  "Mattoon/*  accompanied  by  the  opening  of  the  door 
and  leaving  it  opened.  But  the  following  language  from  the 
Mullen  Case,  which  substantially  covers  the  facts  of  the  case  at 
bar,  must  not  be  overlooked :  "In  the  case  at  bar,  if  notice  was 
given  to  the  appellee  that  the  next  station  at  which  the  car 
would  stop  was  Flora,  and  after  such  notice  was  given  the  car 
did  actually  stop  at  the  crossing  in  question  before  the  depot 
was  reached,  the  appellee  had  a  right  to  suppose  that  the  stop- 
page of  the  car  was  at  the  proper  place  for  him  to  get  off. 
The  evidence  tends  to  show  that  the  appellee  had  no  knowledge 
that  the  train  would  stop  at  a  railroad  crossing  before  it  reached 
the  depot,  and,  then,  after  such  stoppage,  would  move  on  again, 
and  stop  at  the  depot." 

In  McNulta,  Receiver,  etc.,  v.  Ensch,  134  111.  46,  24  N.  E. 
631,  Ensch  was  traveling  from  Springfield  to  Starnes  station, 
and  complained  that  the  train  failed  to  stop  at  Starnes  a  suf- 
ficient length  of  time  to  enable  him  to  get  off  the  train  in  safety ; 
that  he  was  injured  in  attempting  to  get  off  the  train  in  the 
nighttime,  and  after  it  had  stopped,  and  had  almost  immediately, 
suddenly  started  again.  In  discussing  the  law  applicable  to 
Ensch*s  Case,  the  court  said:  "When  the  train  stopped  at  the 
station,  under  the  circumstances  already  stated,  the  plaintiff  had 
the  right  to  presume  that  the  defendant  proposed  to  discharge 
his  passengers  at  that  point,  and  to  act  upon  that  assumption, 
and  that  the  stop  at  the  platform  should  have  been  long  enough 
to  allow  the  plaintiff  to  alight  in  safety.  The  evidence  tended 
to  show  that  the  ordinary  rignal  was  given  for  the  station, 
and  also,  as  found  by  the  Appellate  Court,  the  station  was  an- 
nounced in  the  cars  in  the  usual  manner  bv  either  the  conductor 
or  brakeman,  and  the  defendant  could  not  shield  himself  from 
liability  to  plaintiff,  who  started  to  get  off  immediately  following 
such  signal  and  announcement  showing  that  those  in  charge 
of  the  train  intended  to  go  further  east  before  discharging  the 
passengers,  of  which  no  notice  was  given.  The  stop  at  the  platform, 
as  to  the  plaintiff,  under  the  peculiar  facts  of  this  case,  might 
have  been  properly  regarded  by  him  as  the  stoppage  of  the  train 
at  the  point  where  it  was  intended  to  let  off  passengers.  Having 
by  the  acts  and  the  conduct  i.f  his  servants  justified  the  plain- 
tiff in  attempting  to  get  off  the  train,  the  duty  of  the  defendant 
then  attached  to  stop  his  train  a  sufficient  length   of  time  to 
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eaable  the  plaintiff  to  reach  the  platform  in  safety.  His  duty 
to  the  plaintiff,  whom  he  had  induced  to  believe  that  the  train 
had  reached  the  point  at  which  he  was  to  depart  therefrom,  was 
in  respect  of  the  place  where  the  train  first  halted,  and  not  in 
respect  of  the  place  where  it  finally  stopped."  And  in  Chicago 
&  Alton  R.  R.  Co.  v,  Arnol,  144  111.  261,  33  N.  E.  204,  19 
L.  R.  A.  313,  the  court  used  this  language:  "In  this  country 
it  is  the  almost  universal  practice  to  announce  the  station  which 
the  train  is  approaching  before  it  is  reached,  and  while  the 
train  is  still  in  motion,  and  it  is  universally  understood  that 
such  announcement  is  intended  as  notice  to  passengers,  without 
warning  to  the  contrary,  that  the  next  stop  of  the  train  will 
be  at  the  station  announced.  The  purpose  is  understood  to  be 
to  enable  the  passengers  intending  to  alight  at  that  station  to 
be  ready  to  leave  the  cars  promptly  without  undue  haste 
or  inconvenience  to  themselves  or  unnecessary  delay  of 
the  train.  *  *  *  *  if  the  conduct  of  appellant's  serv- 
ants and  their  management  of  the  train  amounted  to  an 
invitation  to  then  alight,  and  would  be  so  understood  and 
acted  upon  by  reasonable  and  prudent  persons,  and  appellee, 
acting  in  good  faith  upon  such  invitation,  arose,  upon  the  train 
coming  to  a  standstill,  for  that  purpose,  the  jury  would  be 
justified  in  finding  that  she  was  in  the  exercise  of  ordinary  care 
for  her  own  safety.  If  she,  by  reason  of  such  apparent  invita- 
tion, was  placed  in  peril  from  the  further  movement  of  the 
train,  the  duty  at  once  arose  on  the  part  of  the  appellant  to 
stop  its  train  a  sufficient  length  of  time  to  permit  her  to  leave 
it  in  safety,  or  to  warn  her  of  the  danger  in  time  to  avert 
injury.  *  *  *  The  duty  of  the  carrier  was  to  be  measured  by 
the  peril  to  the  passenger  whom  it  had  accepted  and  undertaken 
to  safely  carry,  and  who  had  been  induced  by  the  conduct  of 
its  servants  to  assume  a  position  of  danger."  Chicago  &  Alton 
R.  R.  Co.  V.  Winters,  175  111.  293,  51  N  E.  901,  and  Chicago  & 
Alton  R.  R.  Co.  v.  Gore,  202  111.  188,  66  N  E.  1063,  95  Am. 
St.  Rep.  224,  are  to  the  same  effect. 

In    England  v.  Boston  &   Maine  R.  R.   Co.,  153    Mass.  490, 
27  N.  E.  1,  the  plaintiff  sought  to  excuse  her  conduct  in  alight- 
ing from  a  moving  train  on  the  grormd  th'^l  the  calling  of  the 
>tation  by  the  brakeman,  and  the  opening  and  fastening  back 
of  the  door  by  him,  and  his  failure  and  the  failure  of  any  one 
in  the  emplov  of  the  defendant  to  warn  her  of  the  danger,  con- 
stituted an    invitation    to  her    to  alight,    and  an    assurance,  on 
which    she  was   justified  in   relying,  that   it  was  safe   to  do  so. 
The  court  said:     "Assuming  that  the  action  of  the  brakeman 
in  calling  the  station  and  fastening  back  the  door  was  to  be  re- 
garded   as  an    invitation,  it    was    clearly  not    an  invitation    to 
alight    from  a  moving   train,  but    from  the   train    after  it    ha.l 
come  to  SL    stop.     It   did  not   authorize   the  plaintiff  to   get  off 
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from  the  train  when  in  motion.  But  we  do  not  think  the  ac- 
tion of  the  brakeman  can  as  a  matter  of  law  be  regarded  as  an 
invitation.  It  was  at  the  most  simply  an  announcement  that 
the  train  was  near  the  station,  and  would  presently  stop,  and 
was  given  in  order  that  passengers  intending  to  alight  there 
might  prepare  themselves  to  do  so  when  the  train  stopped.'' 
The  case  at  bar,  however,  differs  from,  and  is  stronger  for  the 
plaintiff  than,  any  of  the  cases  above  referred  to.  The  doc- 
trine announced  in  the  England  Case,  that  the  opening  of  the 
door  and  the  calling  of  the  station  by  the  brakeman  was  an  in- 
vitation to  alight  only  after  the  car  had  stopped,  is  sound  and 
unobjectionable.  But  in  the  case  at  bar  there  is  no  evidence 
that  Dallas  attempted  to  alight  while  the  car  was  moving,  while 
it  clearly  appears  that  the  car  stopped  pursuant  to  the  an- 
nouncement made  by  the  brakeman,  and  almost  immediately 
started  again  with  a  severe  jerk.  No  contributory  negligence 
is  shown  on  the  part  of  Dallas;  and,  applying  the  doctrine  of 
the  England  Case,  supra,  he  had  the  right  to  assume  that  the 
announcement  of  the  station  was  an  invitation  to  alight  when 
the  car  had  stopped. 

In  Weller  v,  London,  etc.,  Ry.  Co.,  L.  R.  9  C.  P.  126;  8 
Moak  Eng.  441,  on  the  approach  of  a  train  to  the  station,  the 
porter  called  out  the  station,  and  the  train  was  brought  to  a 
standstill,  whereupon  Weller  stepped  out  of  the  car,  and  fell 
down  an  embankment,  whereby  he  was  injured.  The  train  had 
overshot  the  platform.  It  was  night,  and  there  was  no  light 
near  the  spot,  and  nothing  was  done  to  intimate  that  the  stop 
was  a  temporary  one,  or  that  the  train  was  to  be  backed.  Un- 
der that  state  oiF  facts,  Justice  Brett  said:  "I  agree  that  to  call 
out  the  name  of  the  station  before  the  train  had  come  to  a 
standstill  is  no  evidence  of  negligence  on  the  part  of  the  com- 
pany. I  also  agree  that  merely  overshooting  the  platform  rs 
not  negligence.  But  if  the  norter  has  called  out  the  name  of 
the  station,  and  the  engine  driver  had  overshot  the  station,  and 
the  train  has  come  to  a  standstill,  the  company's  servants  are 
guilt}'  of  negligence  if  they  do  not  warn  passengers  not  to 
alight.  At  all  events,  the  jury  may  from  the  facts  infer  neg- 
ligence." And  in  the  well-considered  opinion  of  Chief  Justice 
Beasley,  in  Van  Horn  %k  Central  R.  R.  Co.,  38  N.  J.  Law,  133, 
it  is  said:  "The  court  would  not  be  warranted  in  saying  that 
it  IS  not  negligence  to  give  notice  of  the  approach  to  a  station, 
and  then  to  stop  the  train  short  of  such  station,  in  the  night- 
time. Such  a  course  would  naturally  tend  to  jeopardize  the 
passengers,  for  it  would  induce  them  to  believe  that  they  had 
arrived  at  the  station  designated,  and  they  would,  in  the  ordi- 
nary course,  go  to  the  car  platform.  At  night  this  must  be  the 
inevitable  result.  It  is  said  in  the  brief  of  the  counsel  of  the 
defendant  that  it  was  right  to  give  notice  at  a  long  distance  from 
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the  depot,  so  that  the  passengers  might  prepare  to  leave  the 
cars.  This  may  do  when  the  train  is  not  to  stop  before  it 
reached  the  station.  When  a  station  is  called,  the  passengers 
have  the  right  to  infer  that  the  first  stop  of  the  train  will  be  at 
such  station." 

Likewise,  in  Taber  v,  D.  L.  &  W.  R.  Co.,  71  N.  Y.  489,  the 
plaintiff  was  a  passenger  for  the  town  of  Willards.  She  was 
not  familiar  with  that  station,  but  knew  it  was  the  next  sta- 
tion to  Chenango  Forks,  and  about  three-quarters  of  a  mile 
therefrom.  The  night  was  dark  and  there  was  no  depot  or 
station  light  or  anything  at  Willards  to  indicate  the  stopping 
place  to  a  person  not  familiar  with  it.  She  knew  when  the 
train  passed  Chenango  Forks,  and  the  probable  time  it  would 
require  to  run  to  Willards,  at  which  time  the  train  came  to  a 
full  stop.  It  had  in  fact,  run  by  the  station.  Before  reach- 
ing it  the  brakeman  annourced  the  station.  Several  pas- 
sengers arose  to  leave.  Plaintiff  then  arose  from  her 
seat  near  the  center  of  the  car,  walked  out  upon  the  plat- 
form, took  hold  of  the  rail,  stepped  down  one  step,  and 
was  in  the  act  of  stepping  to  the  second,  when  the  train  started 
back  with  a  violent  jerk,  throwing  her  off  the  car  and  injuring 
her.  In  that  case  the  court  held  it  was  a  question  for  the  jury 
whether  in  the  exercise  of  reasonable  care  and  prudence  the 
company  should  not  have  givv.n  notice  to  passengers  desiring  to 
alight  at  the  station  that  the  ^rain  had  not  come  to  a  final  stop, 
but  would  back  up,  and  that  the  plaintiff  was  justified,  under 
the  circumstances,  in  supposing  she  had  reached  her  destina- 
tion, and  in  attempting  to  leave  the  car,  at  least  that  the  ques- 
tion of  contributory  negligence  on  her  part  was  proper  for  the 
jurv.  See,  also,  Milliman  v.  New  York  C.  &  H.  R.  R.  Co.,  6 
Thomp.  &  C.  (N.  Y.)  585,  affirmed  in  66  N.  Y.  642.  In  Colum- 
bus &  Indianapolis  R.  R.  Co.  v,  Farrell,  31  Ind.  408,.  Farrell 
was  a  passenger  upon  the  appellant's  train  upon  a  dark  night. 
The  conductor  stopped  the  train  and  called  "Cumberland"—^ 
the  name  of  the  station.  Farrell  could  not  see  whether  there 
was  any  platform  or  where  h?  was  going  to  alight,  but  in  good 
faith,  relying  on  the  announcement  made  by  the  conductor,  he 
stepped  off  in  the  dark  into  a  culvert  20  feet  deep,  and  was  in- 
jured. Passing  upon  the  question  of  contributory  negligence 
upon  the  part  of  the  plaintiff,  the  Supreme  Court  of  Indiana 
said:  "If  the  plaintiff  did  not  alight  from  the  train  until  it  had 
been  fully  stopped,  nor  until  the  defendant's  servants  had  an- 
nounced the  name  of  the  station,  or  it  had  been  announced  from 
the  proper  and  usual  place  of  making  such  announcements,  he 
had  the  right  to  believe  that  the  train  had  reached  a  proper 
stopping  place,  and  that  he  could  safely  alight,  and,  if  he  did 
then  alight,  and  did  so  without  knowing  the  danger  of  the 
place,  and  in  consequence  of  ihe  darkness  of  the  night  he  had 
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no  reasonable  opportunity  of  ascertaining  the  danger,  and  he 
was  injured  in  so  alighting,  he  will  be  entitled  to  a  verdict." 
Mitchell  V.  Chicago  &  Grand  Trunk  Ry.  Co.,  51  Mich.  236,  16 
N.  W.  388,  47  Am.  Rep.  566,  is  relied  upon  as  an  authority 
exempting  the  railroad  company  from  liability  in  cases  of  this 
character;  but  it  is  easily  distii^uishable  from  the  present  case 
and  the  cases  above  cited.  In  the  Mitchell  Case  the  accident 
happened  in  the  daytime — a  'natcrial  circumstance  in  all  cases 
of  this  kind — since  to  alight  under  circumstances  is  clearly 
negligence  on  the  passenger*s  part. 

One  of    the  best   considered   opinions    upon    this    subject  is 
Memphis  &  Little  Rock  Ry.  Co.  v,  Stringfellow,  44  Ark.  322, 
51  Am.  Rep.  598.     In  that  case  Stringfellow  got  on  the  train 
at  Forrest  City  to  go  to  Brinkley.    On  the  outskirts  of  Brink- 
ley  the   track  of  the   Texas  &    St.  Louis  Railroad    crossed  the 
track  of  the  Memphis  &  Little  Rock  Railroad.    When  the  train 
had  arrived  within  a  short  distance  of  the  station  at  Brinkley, 
the  brakeman  called  out  the  name  of  that  station.     The  train 
ran  a  little  further  and  stopped  a  few  minutes,  as  is  customary, 
l)efore    crossing  the    track    of  another    road.      The    night    was 
dark,  and  Stringfellow,  thinking  he  had  reached  his  destination, 
arose  from  his  seat  and  went  on  to  the  platform  and  looked  out 
on  one  side.     He  saw  no  platform  or  other  indication  of  a  de- 
pot, but  only  a  bright  light  ahead,  which  he  took  to  be  the  head- 
light of  a  locomotive.     He  then  went  across  the  platform   to 
the  other  side,  and  just  at  this  time  the  train  began  to  move 
slowly    forward.      Supposing  he  was    about  to    be  carried    be- 
yond his  station,  Stringfellow  stepped  off,  fell,  and  was  badly 
injured.     It  was  contended  in  that  rase,  as  in  this,  that  under 
the  state  of  facts  above  narrated  Stringfellow  was  not  as  a  mat- 
ter   of  law    entitled  to    recover,  and    that    no    negligence    was 
shown  on  the  part  of  the  company.     After  reviewing  the  prin- 
cipal cases,  the  court  reached  this  conclusion:     *'To  apply  the 
^>rinciple  discussed  to  the  case  in  hand,  it  was  no  negligence  in 
the  receiver*s  servants  to    stop  the    train    before    crossing  the 
track  of  the  St.  Louis  &  Texas  road.     That  was  only  a  proper 
precaution    to  prevent    collision.     It   would  also    have  been  no 
negligence  to  annoimce  the  name  of  the  station  before  stopping, 
provided  passengers  had  been  warned  to  keep  their  seats,  or 
otherwise    informeil  that   the  stop   was  only  a   temporary  one. 
\\\\X  to  make  the  announcement  without  such  caution  was  an 
invitation  to  passsengers  bound  for  that  station  to  alight  when 
the  train  came  to  a  stop,  an«l  was  a  circumstance  from  which 
a  jnr\'  might  well  infer  nesjiigence,  if.  in  attempting  to  alight, 
an  injury  was  received/*     See,  also,  McGee  t*.  Missouri  P.  R. 
R,  Co.,  ^>J  Mo,  208,  4  S,  W.  730,  1  Am.  St.  Rep.  706:  Ward  v. 
Chioagi^  &  X,  W.  R,  Co,,  165  111  462,  46  X.  E.  365:  Falk  f.  X. 
Y,  S,  &  \V,  R,  Co.,  5o  X,  L  Uw,  >80,  2^  Atl.  157:  Miller  v, 
Kast  Tenn,,  V,  &  G.  R,  Co,,  03  Ga,  cv^\  21  S.  E,  153:  Phil.  W. 
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&  B.  R.  Co.  V.  McCormick,  124  Pa  427,  16  At!/ 848;  Interna- 
tional &  G.  N.  R.  Co.  V.  Eckford,  71  Tex.  274,  8  S.  W.  679; 
Cartwright  v.  Chicago  &  G.  T.  R.  Co.,  52  Mich.  606,  18  N.  W. 
380,  50  Am.  Rep.  274;  Terre  Haute  &  I.  R.  Co.  v.  Buck,  96 
Ind.  346,  49  Am.  Rep.  168,  holding  the  carrier  liable;  and  in 
none  of  which  cases  was  there  any  invitation  to  the  passenger 
to  alight  other  than  that  arising  by  implication  from  the  calling 
of  the  station  and  the  stopping  of  the  train.  Wolford  v,  N. 
Y.  C.  &  H.  R.  R.  Co.,  118  App.  Div.  553,  102  N.  Y.  Supp. 
1008;  Wolf  V.  Chicago  &  N.  W.  R.  R.  Co.,  131  Wis.  335,  111 
N.  W.  514,  and  Florida  E.  C.  R.  Co.  v.  Wade,  53  Fla.  620,  43 
South.  775,  are  to  the  same  effect. 

[3]  It  is  not  shown  that  Dallas  attempted  to  alight  from  the 
car  while  it  was  in  motion.  To  do  so  would  be  clearly  negli- 
gent. As  was  pertinently  said  in  Glascock  v.  C,  N.  0.  &  T. 
P.  Ry.  Co.,  140  Ky.  725,  131  S.  W.  781 :  "All  who  ride  upon- 
trains  know  that  the  announcement  is  usually  made  of  the 
train's  approach  to  the  station  and  the  car  doors  opened  before 
it  actually  reaches  it  to  enable  the  passengers  to  leave  the  cars 
when  the  train  stops,  but  these  acts  do  not  constitute  an  invita- 
tion to  the  passengers  to  get  off  the  train  before  it  stops,  and 
a  passenger  who  under  these  circumstances  voluntarily  under- 
takes to  leave  the  train  while  in  rapid  motion  is  guilty  of  neg- 
ligence. Hughlett  f.  L.  &  N.  R.  R.  Co.  [22  S.  W.  551]  15  Ky. 
Law  Rep.  178;  Adams'  Adm'r  v.  h.  &  N.  R.  R.  Co.,  82  Kv. 
608;  3  Thompson's  Negligence,  §  2881."  See,  also,  L.  &  N. 
R.  R.  Co.  V.  Morris,  62  S.  W.  1012,  23  Ky.  Law  Rep.  449.  In 
disposing  of  the  case  the  trial  judge  held,  either  that  the  ap- 
pellee was  not  guilty  of  negligence  or  that  Dallas  was  guilty  of 
contributory  negligence.  In  so  holding  we  think  he  was  in  er- 
ror. As  was  said  by  Chief  Justice  Coolev  in  Detroit  &  Mil- 
waukee R.  R.  Co.  r.  Van  Steinburg,  17  Mich.  122:  "When 
the  question  arises  upon  a  state  of  facts  on  which  reasonable 
men  may  fairly  arrive  at  different  conclusions,  the  fact  of  neg- 
ligence cannot  be  determined  until  one  or  the  other  of  these 
conclusions  has  been  drawn  by  the  jury.  The  inferences  to  be 
drawn  from  the  evidence  must  either  be  certain  and  incontro- 
vertible, or  they  cannot  be  decided  upon  by  the  court.  Negli- 
gence cannot  be  conclusively  established  by  a  state  of  facts 
upon  which  fair-minded  men  may  well  differ." 

After  mature  consideration  of  the  authorities,  and  the  facts 
of  this  case,  we  are  of  opinion  that  when  the  brakeman  opened 
the  door  and  called  out  the  station,  and  the  train  slackened  its 
speed  and  stopped  in  the  usual  time,  there  was  an  invitation  to 
Dallas  to  alight  when  the  train  came  to  a  slop,  and  circum- 
stances from  which  the  jury  mis:ht  well  infer  negligence  upon 
appellee's  part,  if    Dallas  was  injured    in  attempting  to    alight. 

Reversed  and  remanded  for  a  new  trial. 
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Savageau  v.  Boston  &  M.  R.  R. 
(Supreme  Judicial  Court  of  Massachusetts,  Worcester,  Oct.  17,  1911  ) 

[96   N.   E.   Rep.  67.] 

Carriers — Personal  Injury — Rate  of  Speed — Duty  as  to  Passenger 
Waiting  at  Station. — Where  there  was  evidence  only  that  a  train 
came  in  fast  at  a  station  where  plaintiff,  with  other  passengers,  was 
waiting  on  the  station  platform  for  its  arrival,  no  inference  could  be 
drawn  that  the  engineer  was  negligently  running  at  such  an  excessive 
or  unusual  speed  as  to  endanger  the  plaintiff. 

Carriers — Personal  Injuries — Condition  of  Premises — Platform.* — 
A  carrier  is  bound  to  provide  a  station  platform  suitable  in  area 
and  construction  and  sufficiently  lighted  for  the  accommodation  and 
.safety  of  passengers  while  waiting  for  trains  upon  which  they  intend 
to  lake  passage,  and,  in  the  performance  of  the  duty,  the  care  exer- 
cised must  be  commensurate  with  the  nature  of  the  carrier's  under- 
taking. 

Carriers — Personal  Injuries — Question  for  Jury — Safety  of  Carriers 
— Platform  at  Station. — Whether  a  station  platform  built  level  with 
the  track  so  that  an  ordinary  passenger  car  would  project  over  the 
platform  for  a  distance  equal  to  the  space  between  the  inner  rail 
and  the  outer  side  of  the  car  is  reasonably  safe  for  the  use  of  pas- 
sengers is  a  question  for  the  jury,  in  view  of  the  amount  and  fre- 
quency of  travel. 

Trial — Instructions — Construction  as  a  Whole. — An  instruction  is 
to  be  read  with  its  context. 

Carriers — Personal  Injuries — Contributory  Negligence — Awaiting 
Transportation.t — The  care  required  of  a  passenger  upon  a  railway 
station  platform  on  the  approach  of  a  train  is  that  of  a  reasonably 
careful  and  prudent  man»  when  called  upon  to  act  under  similar  con- 
ditions, in  view  of  his  entire  conduct  from  the  time  he  went  upon  the 
platform  until  injured  by  a  train. 

Appeal  and  Error — Discretion  of  Court — Instructions — Repetition. 
— Tt  is  for  the  trial  judge  to  determine  if  the  nature  of  the  case  and 
the  administration  of  justice  calls  for  a  repetition  of  legal  principles 


*For  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
a  railroad  to  provide  safe  station  platforms  for  passengers,  see  first 
foot-note  of  Rearden  f.  St.  Louis,  etc..  Rv.  Co.  (Mo.X  31  R.  R-  R. 
42<>.  54  Am.  &  Knsr.  R.  Cas..  X.  S..  429. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
railroad  as  a  currier  of  passenij^rs  to  maintain  lights  at  its  stations, 
see  last  paravrraph  of  last  tvxn-noie  of  Messenger  r.  Vallev  City, 
etc..  Rv.  Co.  vX.  Hak.^.  39  R.  R.  R.  i:jr.  63  Am.  &  En«r-  R.  Cas..  N. 
S.,  137. 

-^See  last  fvv^t-note  of  Chesapeake  &  O.  R.  Co,  r.  Robinson  (Ky.). 
55  R.  R,  R.  :HK'i.  5S  Anv  &  Enc.  R.  Cas..  X.  S..  e05:  seconi  foot-note 
of  Cleveland,  eic.^  Rv.  Co  r.  Hadlev  vlnd.^.  29  R.  R.  R.  63S.  52  Am. 
&  Knc.  R.  Cas^.  X.  S^  iWiS. 
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which  already,  have  been  stated,  and  his  decision  as  well  as  the  lan- 
guage employed  to  express  his  definitions,  even  if  emphasized,  are 
unreviewable  if  the  propositions  of  law  involved  are  correctly  given. 

Exceptions  from  Superior  Court,  Worcester  County;  Fred- 
erick Lawton,  Judge. 

Action  by  Charles  S.  Savageau  against  the  Boston  &  Maine 
Railroad.  Judgment  for  defendant,  and  plaintiff  excepts.  Ex- 
ceptions overruled. 

/.  P.  Carney  and  H,  W.  Blake,  for  plaintiff. 

C.  M.  Thayer  and  A.  H.  Bullock,  for  defendant. 

Braley,  J.  [1]  The  only  evidence  as  to  the  second  count 
was  a  statement  of  a  witness  for  the  plaintiff,  that  the  train 
came  in  fast,  but  nothing  more  being  shown  no  inference  could 
be  drawn  that  the  engineer  was  negligently  running  at  such  an 
excessive  or  unusual  speed  as  to  endanger  the  plaintiff,  who 
among  other  passengers  was  waiting  on  the  station  platform  for 
its  arrival.  Gerry  v.  New  York,  New  Haven  &  Hartford  R. 
R.,  194  Mass.  35,  37,  79  N.  E.  783.  But  if  the  ruling,  that  the 
plaintiff  had  failed  to  prove  any  liability  of  the  defendant  under 
this  count  was  right,  he  complains  that  under  the  first  count 
upon  which  the  case  went  to  the  jury,  his  requests  for  rulings 
should  have  been  given,  and  that  the  instructions  to  which  he 
excepted  were  inaccurate  and  misleading.  [2]  It  is  undoubt- 
edly true,  that  the  defendant  was  bound  to  provide  a  suitable 
platform  in  area  and  construction,  and  sufficiently  lighted  for 
the  accommodation  and  safety  of  passengers  while  waiting  for 
trains  upon  which  they  intended  to  take  passage.  Young  v, 
X.  Y.,  N.  H.  &  H.  R.  R.,  171  Mass.  33,  50  N.  E.  455,  41  L.  R. 
A.  193.  In  the  performance  of  this  duty,  as  often  pointed  out, 
the  degree  of  care  and  diligence  to  be  exercised  must  be  com- 
mensurate with  the  nature  of  the  carrier's  undertaking.  The 
plaintiff's  fourth  request  having  omitted  this  qualification  was  in- 
appropriate, and  the  rule  was  correctly  stated  in  the  charge. 
Marshall  v,  Boston  &  Worcester  Ry.,  195  Mass.  284,  286,  287, 
81  N.  E.  195 ;  Gardner  v,  Boston  Elevated  Ry.,  204  Mass.  213, 
216,  217,  90  N.  E.  534.  [3]  It  also  was  a  question  for  the 
jury  whether  the  platform  as  constructed  was  reasonably  safe 
for  the  use  of  passengers.  The  fact  that  it  was  built  level  with 
the  track  so  that  an  ordinary  passenger  car  with  the  engine 
would  project  over  the  platform  for  a  distance  equal  to  the 
space  between  the  inner  rail,  and  outer  side  of  the  car,  while 
important  was  not  conclusive.  It  was  for  the  jury  to  deter- 
mine in  view  of  the  amount  ard  frequency  of  travel,  if  the  pro- 
jection of  the  engine  and  cars  was  unusual,  unnecessary  and  un- 
reasonable.     The  eighth,   tenth,   eleventh   and   twelfth   requests 
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accordingly  could  not  properly  have  been  given  in  the  language 
in  which  they  were  presented,  but  the  questions   raised    were 
fully  and  accurately  stated  in  unexceptionable  instructions.      It 
is  doubtful  under  the  colloquy  between  counsel  for  the  plaintiff 
and  the  presiding  judge  before  the  jury  retired,   if  exceptions 
to  the   instructions  as    to  the    degree  of   care  required    of   the 
plaintiff  are  open.     If  treated  as  before     us,  the   plaintiff    ex- 
cepted to  the  instruction  that  "if  you  should  be  satisfied  that  the 
account  he  gives  you,  and  his  witnesses  give  you  is  exactly  cor- 
rect it  by  no  means  follows,  that  he  is  in  the  exercise  of  due 
care.     It  is  for  you  to  say.    Assuming  that  you  believe  that  he 
has  given    an  account    that  is  exactly    correct,  or  substantially 
correct,  it  by  no  means  follows  that  he  is  entitled  to  say,  that 
he    was  in    the  exercise  of    due    care."      [4]  The    instruction, 
however,  is  to  be  read  with  the  context,  and  what  was  said  to 
the  jury    after    counsel  had  stated  that  he    excepted.      [5]   It 
then  is  manifest  that  the  jury  were  correctly  instructed,  that 
the  standard  of  care  required  of  the  plaintiff  was  that  of  the 
reasonably  careful  and  prudent  man  when  called  upon  to  act 
under  similar  conditions,  and  the  question  having  been  one  for 
their    decision  thev    could  review  his    entire    conduct  from  the 
time  he  passed  to  the  platform  and  until  injured,  and  were  not 
restricted  to  the  field  of  inquirv  as  defined  in  the  fourteenth  re- 
quest.   Hennessey  v,  Tavlor,  189  Mass.  583.  I>8S,  76  N.  E.  224, 
3  L.  R.  A.   (N.  S.)   345.     [6]  The  plaintiff  further  excepted 
"to  the  repetition  of  the  facts  of  the  defendant's  contention  un- 
der the  change  of  due  care,  and  also  the  charge  on  negligence." 
It  is  urged  that  the  course  pursued  was  objectionable,  and  prej- 
udiced him  with  the  jury.     But  it  is  for  the  judge  to  determine 
if  the  nature  of  the  case,  and  the  administration  of  justice  calls 
for  a    repetition  of  legal  pnnciples    which  already    have  been 
stated,  and  his  decision  as  well  as  the  language  employed  to  ex- 
press his  definitions,  even  if  emphasized,  are  unreviewable   if 
the  propositions  of  law  involved  are  correctly  given.     Howes  v. 
Crush,    131  Mass.  207,    211:  Whitnev  v,  Wellesley  &    Boston 
Street  Railway,  197  Mass.  495,  502,  84  N.  E.  95. 

Exceptions  overruled. 
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(Supreme  Court  of  Wisconsin,  Oct.  3,  1911.) 

[132  N.  W.  Rep.  598.] 

Carriera — Carriage  of  Passengers— Obligation  oi  Carriersi.— One 
with  the  consent  of  an  interurban  railway  company  placed  a  plat- 
form on  the  right  of  way  and  running  almost  to  the  street  line,  and 
attached  steps  thereto.  The  top  step  was  partly  on  the  right  of 
way,  while  the  remaining  steps  were  wholly  in  the  street.  Cars 
stopped  regularly  at  the  platform  to  take  on  or  let  off  passengers, 
and  the  only  way  to  reach  the  street  from  the  platform  was  by  the 
steps  or  by  going  down  a  steep  bank.  The  steps  were  with  the 
knowledge  and  acquiescence  of  the  company  used  by  passengers  to 
enable  them  to  get  to  and  from  the  street,  and  were  neither  used 
nor  intended  for  any  other  purpose.  Held,  that  though  the  com- 
pany had  never  repaired  the  platform  or  steps,  or  assumed  any  con- 
trol over  them,  it  owed  the  nondelegable  duty  to  its  passengers  to 
see  that  they  were  reasonably  safe,  and  it  was  responsible  for  a  de- 
fective condition  of  the  steps  resulting  in  injury  to  a  passenger. 

Negligence — Dangerous  Premises — Liability. — Where  one,  though 
not  in  the  legal  or  exclusive  possession  of  premises,  uses  them  for 
his  own  benefit,  and  impliedly  invites  his  patrons  to  use  them,  he 
must  keep  them  in  a  reasonably  safe  condition. 

Carriers — Carriage  of  Passengers — Obligations  of  Carriers.* — A 
carrier  maintaining  or  suffering  the  maintenance  of  several  ways  of 
ing^ress  and  egress  to  and  from  its  stations  must  keep  each  in  a  rea- 
sonably safe  state  of  repair. 

Carriers — ^Passengers — ^Who  Are.f — A  passenger  on  an  interurban 
car,  who  alights  at  a  platform  where  cars  regularly  stop  to  permit 
passengers  to  alight,  is,  while  on  steps  leading  from  the  platform  to 
the  street,  a  passenger  entitled  to  a  reasonably  safe  passage  to  the 
street. 


♦See  second  foot-note  of  Messenger  v.  Valley  City,  etc.,  Ry.  Co. 
(N.  Dak.),  39  R.  R.  R.  127,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  127;  last 
head-note  of  Abney  v.  Louisiana,  etc.,  R.  Co.  (La.),  39  R.  R.  R. 
131,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  131;  first  foot-note  of  Arkansas 
M.  Ry.  Co.  V.  Robinson  (Ark.),  37  R.  R.  R.  792,  60  Am.  &  Eng.  R. 
Cas.,  N.  S.,  792;  first  foot-note  of  St.  Louis,  etc.,  R.  Co.  v.  Caldwell 
(Ark.).  37  R.  R.  R.  130,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  130. 

fSee  first   foot-note  of  White  v.  Lewiston,  etc.,  Ry.   (Me.),  39  R. 
R.  R.  364.  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  364;  first  head-note  of  Layne 
r.  Chesapeake,  etc.,  R.  Co.  (W.  Va.),  39  R.  R.  R.  143,  62  Am.  &  Eng. 
R.  Cas.,  N.  S.,  143;  second  foot-note  of  Columbus  Ry.  Co.  v.  Asbell 
(Ga.),  38   R.  R.  R.  22.  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  22;  third  foot- 
note of  Florida  Ry.  Co.  v.  Dorsey  (Fla.).  37  R.  R.  R.  556,  60  Am.  & 
Eng"    R.    Cas.,   N.  S.,  556;  first  foot-note  of  McDade  v.  Norfolk  & 
W.  Ry.  Co.    (W.  Va.),  37  R.  R.  R.  554,  60  Am.  &  Eng.  R.  Cas.,  N. 
S.,  554. 
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Appeal  from  Circuit  Court,  Rock  County;  George  Grimm, 
Judge. 

Action  by  Nellie  Carter  against  the  Rockford  &  Interurban 
Railway  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

Action  for  personal  injuries.  Plaintiff  was  a  passenger  on 
defendant's  car,  and,  after  alighting  therefrom,  and  while  walk- 
ing down  some  steps  leading  from  its  right  of  way  to  a  public 
street  in  the  city  of  Beloit,  she  was  injured,  as  a  result  of  the 
breaking  of  one  of  the  steps.  Defendant's  roadbed  was  ele- 
vated from  Zy2  to  4  feet  above  the  street.  About  eight  years 
previous  to  the  time  of  the  accident,  with  the  consent  of  the 
company,  one  Townserid  had  placed  a  platform  on  the  right  of 
way,  resting  partly  on  the  ties  of  the  roadbed  and  running  out 
almost  to  the  street  line,  and  attached  the  steps  thereto.  The 
top  step  was  partly  on  the  right  of  way  and  partly  on  the  street. 
The  remaining  two  or  three  treads  of  the  steps  were  wholly 
in  the  street.  Defendant  had  never  made  any  repairs  either  on 
the  platform  or  on  the  steps.  But  other  parties,  with  its  knowl- 
edge and  consent,  had  from  time  to  time  repaired  the  steps. 
The  platform  was  known  as  Everett's  Landing,  and  cars 
stopped  there  regularly  to  take  on  or  let  off  passengers.  The 
only  way  to  reach  the  street  from  the  platform  was  by  these 
steps,  or  by  going  down  a  steep  bank.  The  accident  occurred  at 
10  o'clock  on  the  evening  of  June  13,  1SK)9. 

The  jury  found:  •  (1)  Tha:  the  defendant  was  guilty  of  neg- 
ligence in  faiHng  prior  to  the  accident  to  discover  and  repair 
the  defective  condition  of  the  steps;  (2)  that  such  negligence 
of  the  defendant  was  the  proximate  cause  of  the  injury;  (3) 
that  plaintiff  was  not  guilty  jf  any  want  of  ordinary  care  that 
proximately  contributed  to  produce  the  injury;  and  (4)  that 
she  sustained  damages  in  the  sum  of  $550.  From  a  judgment 
entered  upon  the  verdict,  the  defendant  appealed. 

Thomas  5*.  Xolatt,  for  appellant. 

Jl'oolscy  c*r  Arnold  and  Jeffris,  Mouat,  Oestreich  &  Avery, 
for  respondent. 

\'iNjE,  J.  (after  stating  the  facts  as  above).  [1]  Defend- 
ant seeks  to  escape  liability  on  the  ground  that  it  was  in  no  way 
responsible  for  the  condition  of  the  steps,  as  it  had  neither  built 
nor  repaired  them,  nor  assumed  anv  control  over  them,  and 
\\\ion  the  further  ground  that  plaintiff  had  ceased  her  relations 
with  it  as  passenger  when  she  had  safely  alighted  upon  the  plat- 
form. Neither  ground  is  well  taken.  In  order  to  boaxd  a  car  at 
Everett*s  Landing,  it  wa*?  necessary  to  pass  from  the  street  up 
onto  the  defendant's  right  of  way.  This  could  be  done  by  using 
the  steps  or  by  going  up  the  bank  along  a  steep  path.    The  steps 
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were  placed  there  for  the  convenience  of  patrons  of  the  defend- 
ant road  and  for  no  other  purpose.  The  defendant  permitted 
the  use  of  its  right  of  way  for  the  platform  and  at  least  a  por- 
tion of  the  steps.  That  the  greater  portion  of  the  steps  was  in 
the  street  is  no  consequence,  for  they  were  not  put  there  for 
street  purposes.  The  defendant  received  the  beneficial  use  of 
both  the  steps  and  platform  and  practically  adopted  them  as  its 
own.  They  were  necessary  to  enable  passengers  of  the  defend- 
ant to  get  to  and  from  the  street  and  were  so  used  with  the 
knowledge  and  acquiescence  ui  the  defendant.  That  being  so, 
the  fact  that  it  had  neglected  its  duty  to  repair  them  cannot  dis- 
charge it  from  liability.  It  owed  the  duty  to  its  patrons  to  see 
that  a  necessary,  convenient,  and  accustomed  passage  of  egress 
and  ingress  from  and  to  its  right  of  way,  where  it  stopped  to 
take  on  and  let  off  passengers,  to  the  street,  was  keptjn  a  rea- 
sonably safe  state  of  repair.  This  duty  it  could  not  delegate 
to  others  either  specifically  or  by  permitting  them  to  make  re- 
pairs. Cotant  V,  Boone  S.  Ry.  Co.,  125  Iowa,  46,  99  N.  W.  115, 
69  L.  R.  A.  982. 

[2]  The  case  falls  within  the  well-known  principle  of  law  that 
where  one  though  not  strictly  in  the  legal  and  exclusive  pos- 
session of  a  place,  yet  uses  it  for  his  own  benefit  and  impliedly 
invites  his  patrons  to  use  it,  he  is  charged  with  the  duty  to  keep 
it  in  a  reasonablv  safe  state  of  repair.  Kuhlen  v.  Boston  &  N. 
S.  R.  Co.,  193  Mass.  341,  79  N.  E.  815,  7  L.  R.  A.  (N.  S.)  729, 
118  Am-  St.  Rep.  516.  This  has  been  held  to  be  so  even  though 
he  has  himself  no  legal  right  to  enter  upon  the  place  and  make 
repairs.  Cotant  v,  Boone  S.  Ry.  Co.,  125  Iowa,  46,  99  N.  W. 
115,  69  L.  R.  A.  982.  The  case  of  Delaware  L.  &  W.  Ry.  Co. 
V,  Trautwein,  52  N.  J.  Law,  169,  19  Atl.  178,  7  L.  R.  A.  435, 
19  Am.  St.  Rep.  442,  is  very  similar  to  the  one  at  bar.  There 
it  appeared  that  the  station  at  which  the  accident .  happened 
"was  located  upon  an  embankment  elevated  above  the  public 
road,  which  crosses  the  railroad  under  a  bridge  carrying  the 
railroad  over  the  public  road.  The  company  had  a  depot  build- 
ing for  the  reception  of  passengers  on  a  level  with  the  track  on 
the  north  side  of  its  track.  At  the  west  end  of  this  building 
there  were  steps  for  the  accommodation  of  passengers,  leading 
down  to  the  public  road.  On  the  south  side  of  the  embank- 
ment there  was  a  stairway  leading  also  to  the  public  road, 
built  by  private  persons  residing  in  that  neighborhood  for  their 
own  convenience  and  used  by  passengers  as  means  of  access  to 
and  from  the  station.  The  company  did  not  construct  or 
keep  this  stairway  in  repair.  The  stairway  rested  against  the 
embankment  of  the  railroad.  It  was  on  the  company's  grounds 
and  led  to  the  public  street.  From  the  depot  building  to  the  top 
of  this  stairway  there  was  a  gravel  walk."  On  her  way  to  the 
stairway,  plaintiff  was  injured,  and  the  company  was  held  liable. 
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The  court  said:  "The  passageway  taken  by  the  pJamtiflF  led  to 
the  public  street,  and  had  every  indication  of  having  been  pro- 
vided for  use  by  the  public,  as  a  way  to  and  from  the  station. 
Under  the  charge  of  the  court  and  the  finding  of  the  jury,  it 
must  be  taken  to  be  the  fact  that  this  way  of  passage  was  tliere 
by  recognition,  procurement,  or  consent  of  the  company,  and  that 
by  sufferance  and  use  it  had  obtained  such  an  appearance  of  a 
passageway  passengers  were  invited  to  use,  as  that  persons  of 
reasonable  judgment  and  discernment  would  conclude  it  to  be 
a  means  of  entrance  and  egress.  It  was  of  a  passageway  hav- 
ing these  characteristics  tliat  the  judge  said  that  it  was  imma- 
terial who  built  the  stairway,  or  who  kept  it  in  repair."  It  was 
also  held  that  it  was  immaterial  that  the  company  had  provided 
another  safe  way  to  reach  the  station.  So  that  case  really  goes 
further  than  it  is  necessary  to  go  in  this  case,  for  the  evidence 
here  shows  that  the  path  up  the  bank  was  steep,  uneven,  and 
not  a  proper  one  for  heavy  or  elderly  people  to  take  either  in 
going  up  or  down. 

[3]  But  it  is  immaterial  how  many  ways  of  ingress  or  egress 
a  company  maintains  or  suffers  to  be  maintained  to  and  from 
its  station.  It  is  bound  to  keep  each  in  a  reasonably  safe  state 
of  repair.  It  cannot  escape  liabilit-^  by  saying  it  had  another 
safe  way,  if  a  defective  one  is  also  open  to  use,  and  the  in- 
jured person  is  guilty  of  no  negligence  in  taking  it. 

[4]  From  what  has  been  >aid  it  follows  that  the  defendant 
cannot  escape  liability  on  the  ground  that  its  relation  with 
plaintiff  as  a  passenger  had  ceased  when  she  alighted  safely 
upon  the  platform.  She  was  still  upon  the  defendant's  right  of 
way  and  entitled  to  a  reasonably  safe  passage  from  it  to  the 
traveled  portion  of  the  street.  The  cases  of  Creamer  v.  West 
End  Ry.  Co.,  156  Mass.  320,  31  N.  E.  391,  16  L.  R.  A.  490.  32 
Am.  St.  Rep.  456,  and  Smith  v.  City  Ry.  Co.,  29  Or.  539,  46 
Pac.  136,  780,  cited  by  the  delendant  to  the  effect  that  a  street 
railway  company  is  under  no  obligation  to  maintain  a  passage- 
way from  its  stopping  places  in  the  street  to  the  sidewalk,  ob- 
viouslv  do  not  apply  to  the  facts  in  this  case. 

Each  finding  of  the  jury  is  sustained  by  the  evidence,  and 
the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Barnes,  J.,  took  no  part. 
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SzczEPANSKi  V.  Chicago  &  N.  W.  Ry.  Co. 

(Supreme  Court  of  Wisconsin,  Oct.  24,  1911.) 
[132  N.  W.  Rep.  989.] 

Trial — Appeal  and  Error — Questions  of  Fact  and  Law — Question 
for  Jury — Findings. — If  there  is  a  fair  conflict  in  the  evidence,  or 
in  the  reasonable  inferences  to  be  drawn  therefrom,  as  to  the  ma- 
terial issues  in  controversy,  they  are  properly  submitted  to  the  jury, 
and  the  jury's  findings  are  conclusive. 

Appeal  and  Error — Presumptions — Burden  to  Show  Error. — The 
presumption  being  strongly  against  error  in  submitting  issues  of  fact 
to  a  jury,  the  burden  is  on  the  appellant  to  show  by  the  record  a 
want  of  conflict  in  the  evidence  or  in  the  reasonable  inferences  there- 
from on  material  issues. 

Carriers — Passengers — Traveling  in  Horse  Car.* — PlaintiflF,  desiring 
to  ship  certain  horses,  stated  to  defendant's  agent  that  he  wanted  to 
ride  with  them.  He  put  the  horses  into  the  car,  and,  when  the  train 
arrived,  told  the  conductor  he  wanted  to  ride  with  them.  He  was 
informed  that  he  could,  but  would  have  to  buy  a  ticket  and  sign  his 
name.  He  went  to  the  depot,  with  the  conductor  and  other  mem- 
bers of  the  train  crew,  and  signed  his  name  in  a  book;  but  the  agent 
not  bein^  present,  plaintiff  did  not  buy  a  ticket,  but  boarded  the  car 
and  was  injured  in  switching  operations  before  the  train  started. 
Held,  that  plaintiff  was  a  passenger,  though  he  did  not  have  a  ticket 
when  injured. 

Carriers — Passenger  on  Freight  Train — Knowledge  of  Conductor. 
— Where  defendant's  conductor  of  a  freight  train  on  which  plain- 
tiff's horses  were  to  be  transported  knew  that  plantiff  intended  to 
ride  in  the  car  with  the  horses  when  plaintiff  was  injured  while  the 
car  was  being  switched,  it  was  not  material  that  the  conductor  had 
not  actual  notice  that  plaintiff  was  in  the  car  when  it  was  so  roughly 
handled  as  to  cause  plaintiff's  injury. 

Appeal  from  Circuit  Court,  Brown  County;  Samuel  D. 
Hastings,  Judge. 

Action  by  Joseph  Szczepanski  against  the  Chicago  &  North- 
western Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

*For  the  authorities  in  this  series  on  the  subject  of  the  existence 
of  the  relation  of  carrier  and  passenger  as  affected  by  failure  to  have 
ticket  or  pay  fare,  see  last  paragraph  of  foot-note  of  Kruse  v.  St. 
Louis,  etc.,  Ry.  Co.  (Ark.),  39  R.  R.  R.  376,  62  Am.  &  Eng.  R.  Gas., 
N.  S..  376;  first  head-note  of  Messenger  v.  Valley  City,  etc.,  Ry. 
Co.  (N.  Dak.),  39  R.  R.  R.  127,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  127; 
Payne  v.  Springfield  St.  Ry.  Co.  (Mass.),  33  R.  R.  R.  186,  56  Am. 
&  Eng.  R.  Cas.,  N.  S.,  186;  last  head-note  of  Clark  v.  Colorado  & 
N.  W.  R.  Co.  (C.  C.  A.),  32  R.  R.  R.  463,  65  Am.  &  Eng.  R.  Cas., 
N.  S.,  463. 
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Action  for  a  personal  injury. 

Plaintiff  was  riding  in  a  box  oar,  by  permission,  as  he 
claimed,  to  take  care  of  horses  he  was  having  transported  over 
defendant's  road.  While  the  train,  in  which  the  car  was  to  be 
taken  out  from  Pulaski,  the  loading  station,  was  being  made  up,' 
and,  as  plaintiff  claimed,  he  was  in  the  car  watching  his  horses, 
in  the  switching  operation,  it  was  bumped  so  forcibly,  he  was 
thrown  down,  was  caught  between  the  side  of  the  door  open- 
ing and  the  door,  which,  by  the  sudden  jar,  was  caused  to 
close  with  such  force  as  to  jam  and  seriously  injure  his  head. 
The  negligence  complained  of  was  in  so  forcibly  bumping  into 
the  car  as  to  endanger  plaintiff's  personal  safety. 

The  complaint  and  answer  left  for  litigation  the  questions  of 
whether  defendant  was  guilty  of  actionable  negligence  and  plain- 
tiff of  contributory  negligence. 

There  was  evidence  to  the  effect  that  the  engineer  did  not 
know  plaintiff  was  in  the  car.  The  latter  visited  the  station 
agent,  prior  to  the  day  of  the  accident,  to  inquire  about  shipping 
the  horses  and  said  to  such  agent  that  he  wanted  to  ride  with 
them ;  not  using  the  term,  ride  in  the  car  with  them.  Later,  he 
drove  the  horses  into  the  car  which  was  furnished  and  located 
therefor  on  the  sidewalk  at  the  proper  loading  place.  When 
the  train  came,  which  was  to  take  the  car  out,  he  told  the  con- 
ductor it  was  ready  and  he  wanted  to  ride  with  the  horses. 
Thereupon  he  was  informed  that  he  could,  but  would  have  to 
buy  a  ticket  and  to  go  to  the  depot  and  sign  his  name.  Pur- 
suant thereto  he  went  to  the  depot;  the  conductor  and  other 
members  of  the  train  crew  accompanying  him.  Upon  arriving 
there  he  signed  his  name  to  a  paper,  or  in  a  book,  presented  to 
him  by  an  office  man.  The  agent  was  absent.  He  did  not  ask 
for  a  ticket  as  he  thought  the  person  at  the  office  had  no  right 
to  sell  one  and  the  conductor  was  in  a  hurry  to  move  the  car. 
Upon  signing  his  name  he  immediately  returned,  boarded  the 
car  and  the  crew  commenced  operations  to  move  it  out  of  the 
main  track  and  into  the  train.  Before  the  train  started  the  con- 
ductor was  informed  that  there  was  a  man  lying  down  in  the 
car  and,  thereupon,  he  went  thereto  and  found  plaintiff  in  an  in- 
jured condition.  On  the  whole,  the  controversy  was  whether 
the  conductor  knew,  or  ought  to  have  known,  plaintiff  was  in 
the  car  and  have  informed  the  engineer  thereof,  to  guard  against 
the  latter  being  unmindful  of  the  situation  and  danger  of  his 
handling  the  car  so  violently  as  to  imperil  plaintiff's  personal 
safety;  and  whether  plaintiff  was  guilty  of  fatal  contributory 
fault,  in  riding  in  the  car  in  the  location  he  was  at  the  time  of 
the  accident. 

The  jury  found  that  the  station  agent  gave  plaintiff  to  under- 
stand he  might  ride  in  the  car  with  the  horses;  that  the  con- 
ductor gave  him  permission  to  do  so ;  that  the  latter,  at  the  time 
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of  putting  the  car  into  the  train,  knew  plaintiff  was  therein; 
that  he  ought  to  have  known  such  was  the  situation;  that  he 
was  guilty  of  negligence  in  not  informing  the  engineer  thereof; 
that  such  negligence  led  to  the  car  being  handled  regardless  of 
the  danger  to  plaintiff,  which  fact  was  the  proximate  cause  of 
the  injury,  without  any  want  of  ordinary  care  on  his  part  con- 
tributing thereto,  and  that  he  suffered  damages  to  the  extent  of 
$2,700. 

The  court,  on  motion,  reversed  the  finding  as  to  the  conductor 
having  had  actual  knowledge  plaintiff  was  in  the  car  when 
the  accident  happened,  but,  on  the  verdict  as  so  changed,  ren- 
dered judgment  for  plaintiff  for  the  damages  found  with  costs. 

William  G.  Wheeler,  for  appellant. 

A,  L.  Smongeski  {Victor  L  Minahan,  of  counsel),  for  re- 
spondent. 

Marshall,  J.  (after  stating  the  facts  as  above).  [1,  2]  The 
appeal  presents  for  consideration  the  question  of  whether  there 
was  credible  evidence  tending  to  establish  the  affirmative  of  these 
propositions:  Did  appellant  fail  to  exercise  ordinary  care  in 
handling  the  car  in  which  respondent  was  riding?  Was  the  con- 
ductor in  charge  of  the  train  so  circumstanced  that  he  ought  to 
have  known  respondent  was  aboard  the  car?  Did  respondent 
exercise  ordinary  care  for  his  own  safety?  It  is  conceded,  or 
must  be,  that  if  there  be  a  fair  conflict  in  the  evidence  or  in 
reasonable  inferences  therefrom  as  to  such  questions,  they  were 
properly  submitted  to  the  jury  and  the  findings  are  conclusive. 
The  burden  is  upon  appellant  to  show  by  the  record  want  of 
such  conflict.  The  presumptions  are  against  error,  and  pretty 
strongly  so. 

The  trial  court  considerably  held,  twice,  that  there  was  room 
in  the  evidence  to  find  either  vvay  in  respect  to  each  of  the  mat- 
ters referred  to — once  on  the  motion  for  a  directed  verdict  and 
again  on  the  motion  for  judgment  after  verdict.  Can  we  well 
say  such  holdings  are  clearly  wrong?  They  must  be  wrong,  and 
so  clearly  that  way  as  to  leave  no  reasonable  controversy  in  re- 
spect thereto,  else,  in  conformity  with  a  well  established  and,  in 
general,  very  beneficial  rule  be  now  held  to  be  right.  Tested 
by  that  rule  it  is  considered  that  the  decision  below  is  not  effi- 
ciently impeached  by  the  record. 

The  main  controversy  is  over  whether  the  conductor  ought 
to  have  known  respondent  was  aboard  the  car.  It  is  conceded 
that,  in  case  the  conductor  or  station  agent  gave  him  permis- 
sion to  ride  therein  and  he  boarded  the  car  pursuant  thereto,  the 
relations  between  carrier  and  passenger  were  established  with 
all  duties  incident  thereto  as  regards  his  safety,  if  the  conductor 
knew,  or  ought  to  have  known,  of  the  situation. 

[3]    There  was  ample  evidence  tending  to  show  respondent 
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had  permission  to  ride  in  the  car.  True,  he  did  not,  in  talking 
with  the  agent  or  conductor,  use  the  words,  I  want  to  ride  in  the 
car  with  the  horses.  But  it  seems,  when  he  said  he  wanted  to 
ride  with  the  horses,  the  fair  meaning — the  meaning  which 
would  ordinarily  be  taken  as  intended,  under  the  circum- 
stances, is,  that  he  wanted  to  ride  in  the  car  with  the 
horses.  Moreover,  the  evidence  that  he  was  told  that  he  would 
have  to  buy  a  ticket,  indicate?,  clearly,  that  the  agent  and  con- 
ductor knew  just  what  he  meant.  Their  statement  that  he 
would  have  to  buy  a  ticket,  meant  no  more  to  him  than  that  rid- 
ing with  the  horses  would  make  no  difference  as  regards  pay- 
ing for  the  ride.  Respondent  thought,  evidently,  that,  as  is  us- 
ually the  case,  if  he  could  not  conveniently  get  a  ticket  and  yet 
boarded  the  train  it  would  be  all  right  to  pay  later.  Under  the 
circumstances  in  regard  to  the  ticket,  it  seems  clear  respondent 
was  not  a  trespasser  on  the  train.  The  relations  between  him- 
self and  appellant  of  passenger  and  carrier  existed,  notwith- 
standing he  did  not  have  a  ticket. 

[4]  Much  significance  is  given  to  the  fact  that  the  verdict,  as 
corrected  by  the  court,  found  that  the  conductor  did  not  know 
respondent  was  in  the  car,  but  ought  to  have  known  of  it.  No 
very  great  difficulty  is  perceived  at  that  point.  What  the  ver- 
dict evidently  means  is  that  the  conductor  did  not  see  respondent 
enter  the  car,  or  see  or  hear  him  therein  prior  to  the  injury, 
but  ■  ought  to  have  known  he  was  there  prior  thereto.  There 
was  evidence  from  which  the  jury  were  warranted  in  making 
the  latter  finding. 

The  evidence  shows  that  the  conductor  knew  respondent 
wanted  to  ride  in  the  car  and  intended  to  do  so  and  went  in  the 
direction  thereof  immediatelv  upon  signing  the  transportation 
contract.  The  conductor  must  have  known  the  desire  to  so  ride 
was  to  enable  respondent  to  care  for  the  horses  and  that  the 
time,  above  all  others,  when  they  would  be  liable  to  need  such 
attention,  was  when  the  car  was  being  switched  into  the  train 
and  during  the  first  part  of  the  journey — the  time  when  they 
were  required  to  accustom  themselves  to  the  strange  surround- 
ings and  method  of  being  violently  moved  about. 

No  more  need  be  said.  It  is  considered  there  was  evidence 
to  carry  all  the  controversies  in  question  to  the  jury. 

Judgment  affirmed. 
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FiTZPATRicK  V.  Louisville  &  N.  R.  Co. 

(Court  of  Appeals  of  Kentucky,   Sept.  20,   1911.) 

[139  S.  W.  Rep.  739.] 

Master  and  Servant — Injury  to  Servant — ^Appliances. — Where  one 
of  three  section  hands,  in  charge  of  a  foreman,  without  objection 
from  the  foreman,  put  a  sack  of  coal  upon  a  hand  car  the  four  were 
using,  placing  it  at  some  distance  from  the  machinery  and  beyond 
the  reach  of  the  handle  bars,  the  foreman  was  not  negligent,  even 
though  the  coal  fell  over,  and  one  of  the  sectionmen  was  thrown 
from  the  car  upon  the  handle  bar  striking  the  sack. 

Master  and  Servant — Injuries  to  Servant — Assumption  of  Risk.'^ — 
Where  a  foreman  in  charge  of  a  hand  car  and  sectionmen  allowed 
one  of  them  to  place  a  sack  of  coal  upon  the  car,  a  second  section- 
man  assumed  all  risks  from  injury  resulting  from  the  sack  tipping 
over,  for  such  risk  was  apparent  to  the  most  inexperienced  person. 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  W.  H.  Fitzpatrick  against  the  Louisville  &  Nash- 
ville Railroad  Company.  From  a  judgment  for  defendant, 
plaintiiT  appeals.    Affirmed. 

JamCs  H.  Minogue  and  Kimball  &  Hunter,  for  appellant. 
Shelby  &  Shelby  and  Benjatnin  D.  JVarfield,  for  appellee. 

Miller,  J.  On  April  14,  1906,  the  appellant  and  three  other 
section  hands,  under  the  superintendence  of  McCarty,  the  sec- 
tion foreman,  had  gone  upon  a  hand  car  to  Kenney's  Station, 
on  the  defendant's  road,  between  Paris  and  Lexington.  About 
4  o'clock  in  the  afternoon  the  crew  of  five  men  left  Kenney's 
Station  upon  the  hand  car,  going  southwardly  towards  Lexing- 
ton. When  they  reached  Hutchison's  Station,  they  stopped  and 
waited  a  short  time  on  account  of  rain.  While  at  that  point, 
Tutt,  one  of  the  crew,  brought  and  placed  upon  the  car  a  gunny 
sack  containing  two  or  three  bushels  of  coal.  He  placed  tlie 
sack  upright  on  the  side  near  the  handle  bar,  slightly  toward 
the  Lexington  end  of  the  car.  Shortly  thereafter  the  crew  con- 
tinued its  journev  southwardly;  the  appellant  working  the 
handle  bar,  and  riding  backward.     They  were  going  at  the  rate 

*For  the  authorities  in  this  series  on  the  subject  of  the  general 
principles  involved  in  the  doctrine  of  assumption  of  risks  by  em- 
ployees, see  first  foot-note  of  Chicago,  etc.,  Ry.  Co.  v.  Grubbs  (Ark.), 
39  R.  R.  R.  595,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  595;  second  foot-note 
of  Southern  Ry.  Co.  v,  Foster's  AdmV  (Va.),  39  R.  R.  R.  578,  62  Am. 
&  Eng.  R.  Cas.,  N.  S.,  578;  fourth  head-note  of  Long  Pole  Lumber 
Co.  V.  Gross  (C.  C.  A.).  37  R.  R.  R.  669,  60  Am.  &  Eng.  R.  Cas.,  N. 
S.,  669.  last  foot-note  of  Jackson  v.  Chicago,  etc.,  Ry.  Co.  (C.  C.  A.), 
37  R.  R.  R.  307,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  307. 
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of  eight  or  nine  miles  an  hour;  and,  when  they  had  gone  about 
one  mile  from  Hutchison's  Station,  the  appellant  fell  or  was 
thrown  backward  from  the  car  upon  his  back,  and  on  the  track 
in  front  of  the  car,  which  ran  onto  his  body,  doubling  up  his 
legs  against  his  chest,  and  inflicting  serious  and  permanent  in- 
juries. He  brought  this  suit  for  damages  for  the  injury,  and 
upon  the  conclusion  of  his  testimony  the  court  peremptorily  in- 
structed the  jury  to  find  for  the  defendant. 

According  to  appellant's  thf?ory,  the  defendant  was  guilty  oi 
negligence  in  so  loading  the  hand  car  with  the  sack  of  coal  as 
to  make  the  car  dangerous;  and,  the  sack,  having  fallen  over, 
it  was  struck  by  the  handle  bar  operated  by  appellant  with  such 
violence  as  to  knock  his  hands  loose  from  the  handle  bar  and 
throw  him  backward  off  the  car  as  above  indicated.  It  had 
been  raining  nearly  all  day,  and,  according  to  appellant's  wit- 
ness Meyers,  one  of  the  crew,  rain  was  falling  at  the  time  of 
the  accident.  Appellee  contends  that  the  handle  bar  had  become 
thoroughly  wet  and  soaked  to  such  a  degree  that  appellant  al- 
lowed his  hands  to  slip  from  it,  and  was  in  that  way  thrown 
from  the  car.  Appellant  claims  that  McCarty,  the  foreman,  as- 
sented to  Tutt's  placing  the  sack  of  coal  upon  the  car;  but  the 
evidence  fails  to  show  that  he  did  anything  more  than  remains 
silent  with  respect  to  that  act  on  Tutt's  part. 

The  appellant  and  John  Meyers,  one  of  the  crew,  were  the 
only  witnesses  who  testified  as  to  the  accident.  The  coal  sack 
belonged  to  Tutt  and  was  placed  on  the  floor  beyond  the  reach 
of  tlie  handle  bars,  and  nearly  opposite  the  brake.  It  in  no 
way  interfered  with  the  working  of  the  lever  on  accoimt  of  the 
casing  which  surrounds  it.  The  lever  was  operated  by  four 
men,  two  of  whom  worked  facing  forward,  and  two  facing 
backward.  No  one  saw  the  sack  of  coal  fall  over,  or  the  handle 
bar  strike  it.  Meyers  was  riding  on  the  rear  of  the  car,  facing 
the  front,  and  was  facing  appellant  and  the  sack  of  coal.  More- 
over, Meyers,  who  had  hold  of  the  opposite  handle  bar  from  the 
appellant,  felt  no  jerk  or  jar  until  after  appellant  had  fallen 
from  the  car;  and,  both  handle  bars  being  connected  with  the 
same  lever,  it  is  argued  that  the  sack  could  not  have  struck  the 
handle  bar  that  appellant  had  hold  of,  or  have  been  struck  by 
it  without  the  jar  from  it  being  felt  by  Myers.  Appellant  says 
the  first  he  knew  of  the  sack  of  coal  falling  over  was  his  feel- 
ing it  on  his  feet,  but  that  it  was  so  sudden  he  could  give  no 
adequate  explanation  of  the  accident. 

[1]  Assuming,  however,  that  the  appellant's  version  of  the 
accident  is  correct,  we  are  of  opinion  that  the  court  properly 
sustained  appellee's  motion  for  a  peremptory  instruction  in  its 
favor.  The  onlv  negligence  claimed  by  appellant  was.  in  allow- 
ing the  sack  of  coal  to  be  placed  UDon  the  hand  car.  It  was 
placed  in  plain  view  of  all  the  men  on  the  hand  car,  and  in  a 
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position  where  it  came  in  contact  with  none  of  the  mechanism 
of  the  car.  It  did  not  crowd  the  car.  It  did  not  take  up 
an  unusual  amount  of  room,  and  was  placed  in  a  position  against 
the  lever  casing  where  it  in  no  way  interfered  with  the  operation 
of  the  car.  Appellant  relies  principally  upon  Ward  z/.  L.  &  N. 
R.  R.  Co.,  65  S.  W.  2,  23  Ky.  Law  Rep.  1326,  for  a  reversal. 
In  that  case  the  appellant,  as  a  section  hand,  had  been  at  work 
with  others  under  the  section  foreman  clearing  up  a  wreck.  At 
the  close  of  the  day  the  foreman  directed  the  men  to  pile  upon 
the  hand  car  some  remnants  of  lumber  and  splinters,  saying 
they  would  make  a  fine  lot  of  kindling.  The  foreman  then  di- 
rected the  men  to  get  on  the  car  and  go  home.  They  did  so, 
but  before  reaching  their  destination  a  piece  of  the  wood  caught 
in  the  cogs  of  the  hand  car  and  threw  it  from  the  track,  break- 
ing Ward's  leg.  In  that  case,  as  in  this,  the  trial  court  per- 
emptorily instructed  for  the  defendant;  and,  in  reversing  the 
ruling  in  the  Ward  Case,  this  court  said:  "The  section  fore- 
man had  charge  of  the  car  and  was  in  command  of  the  men. 
It  was  his  duty  before  starting  his  car  to  see  that  it  was  in  a 
safe  condition  to  be  operated.  The  short  pieces  of  kindling 
which  were  piled  above  the  hole  in  which  the  lever  worked 
might  reasonably  be  anticipated  to  work  down  in  the  open  hole 
and  bring  about  just  the  result  that  happened.  There  was,  there- 
fore, evidence  from  which  the  jury  might  have  inferred  negli- 
gence on  the  part  of  the  section  boss  in  starting  his  car  in  this 
condition.  *  ♦  *  The  plaintiff  did  not  have  charge  of  the  car.  It 
was  not  his  duty  to  see  that  it  was  properly  loaded  or  in  a  safe 
condition  to  be  operated.  It  was  his  duty  to  obey  the  orders  of 
his  superior,  and,  as  below  explained,  he  had  a  right  to  rely  upon 
the  presumption  that  the  foreman  would  do  his  duty  and  would 
not  order  him  to  operate  the  car  unless  it  was  safe.  He  was  not 
required,  before  obeying  the  orders  of  his  foreman,  to  stop  and 
examine  the  car  and  see  if  everything  was  right.  He  testified 
that  he  did  not  know  the  wav  the  kindling  was  loaded,  or  that 
there  was  danger  in  operating  the  car.  He  was  not  obliged  to 
be  on  the  lookout  for  these  things,  but  might  rely  on  the  judg- 
ment of  his  superior;  and  if  the  foreman  was  negligent,  and 
thereby  he  was  injured,  he  may  recover,  unless  he  failed  him- 
self to  exercise  such  care  as  may  be  ordinarily  expected  of  a 
person  of  ordinary  prudence  situated  as  he  was." 

There  is,  little  difficulty  in  distinguishing  the  Ward  Case  from 
the  case  at  bar.  In  the  Ward  Case  the  short  pieces  of  kindling 
had  been  piled  above  the  hole  in  which  the  lever  worked 
in  such  a  way  that  it  not  only  did,  but  might  have 
been  expected  to,  work  down  in  the  open  hole  and  cause 
the  accident.  That  was  negligence  on  the  pari  of  the  foreman. 
In  the  case  at  bar,  however,  the  sack  of  coal  did  not  fall  upon 
the  machinery,  and  could  not  have  done  so,  because    of    the 
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framework  surrounding  the  lever;  and,  according  to  appellant's 
contention,  the  accident  was  caused  by  the  handle  bar  striking 
on  the  top  of  the  sack  of  coal  after  it  had  toppled  over  on  the 
floor  of  the  car.  In  permitting  Tutt  to  place  his  sack  of  coal 
upon  the  hand  car  in  the  position  above  indicated,  the  car  was 
neither  overloaded,  or  so  loaded  as  to  make  it  dangerous.  This 
case  is  entirely  dissimilar  in  principle  from  the  Ward  Case. 

[2]  2.  Moreover,  if  we  should  assume  that  the  placing  of  the 
sack  of  coal  upon  the  car  was  negligence  upon  the  part  of  the 
appellee,  there  can  nevertheless  be  no  doubt  that  the  appellant, 
who  continued  operating  the  car  with  full  knowledge  of  the 
condition  that  existed,  assumed  the  risk  of  the  coal  sack  top- 
pling over  as  it  did.  It  was  in  full  view  of  appellant,  and  if  the 
accident  to  him  was  caused  by  its  toppling  over,  he  knew  and 
could  see,  as  well  as  Foreman  McCarty,  the  likeUhood  of  its 
falling.  In  the  Ward  Case  appellant  did  not  know  the  way  the 
kindling  was  loaded,  or  that  there  was  danger  in  operating  the 
car;  whereas,  in  the  case  at  bar  Fitzpatrick  knew  all  that  Mc- 
Carty could  possibly  have  known,  and  if  there  was  any  danger 
in  placing  the  coal  sack  where  it  was  placed  by  Tutt,  the  danger 
was  fully  as  obvious  to  Fitzpatrick  as  to  any  one  else.  That  it 
might  possibly  topple  over  from  the  shaking  of  the  car  was  ap- 
parent to  the  most  inexperienced  person,  and  appellant  had  had 
an  experience  of  six  years  as  o  section  hand. 

This  case  is  controlled  by  the  principle  announced  in  Brad- 
shaw's  Adm'r  v.  L.  &  N.  R.  R.  Co.,  21  S.  W,  346,  14  Ky.  Law 
Rep.  688,  where  a  recovery  was  sought  and  denied  on  behalf 
of  a  section  hand  who  was  thrown  from  a  hand  car  and  killed. 
It  was  alleged  that  Bradshaw's  hand  slipped  from  the  lever,  and 
he  fell  from  the  car  owing  to  the  overcrowded  condition  of  the 
car.  The  petition  failed  to  allege  that  Bradshaw  did  not  know 
that  the  car  was  overcrowded.  The  lower  court  sustained  a 
demurrer  thereto,  and  in  afiirming  that  ruling,  this  court  said: 
"Now,  it  is  not  alleged  that  the  intestate  did  not  know  that  the 
car  was  'overcrowded,*  nor  is  there  any  inference  to  be  drawn 
to  that  effect.  On  the  contrary,  the  inference  is  that,  if  such 
was  the  fact,  he  could  and  did  see  it  and  know  it.  Such  being 
the  case,  it  was  his  right  and  duty  to  refuse  to  obey  the  orders 
of  the  section  boss  in  that  regard;  but,  as  he  elected  to  obey, 
he  took  the  risk  of  the  overcrowded  condition  of  the  car,  and 
the  appellee  is  not  responsible  for  any  injury  to  him  caused 
therebv." 

Again,  in  Norton  v.  L.  &  N.  R.  R.  Co.,  30  S.  W.  599,  16  Ky. 
Law  Rep.  846,  where  a  section  hand  who  was  operating  a  hand 
car  was  thrown  off  and  injured  by  reason  of  a  defective  lever, 
the  proof  showed  that  the  section  hand  knew  of  the  condition 
of  the  lever,  and  had,  on  the  day  of  the  accident,  assisted  in  an 
attempt  to   make  the    handle   more  secure.     In    holding  that  h 
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nonsuit  had  properly  been  ordered  below,  this  court  said: 
"The  employee  is  not  required  to  look  for  defects,  but  such  as 
are  patent  or  known  to  the  employee,  and  if  he  still  handles  the 
machinery,  when  fully  competent  to  judge  of  the  danger,  he 
must  be  held  to  have  assumed  the  risk.  In  this  case  whether 
or  not  the  fastening  of  the  handle  by  the  use  of  a  nail  was  or 
not  negligence  was  a  question  of  fact,  and,  if  negligence,  the  ap- 
pellant knew  it  was  fastened  in  that  manner  and  continued  to 
use  itr 

To  the  same  effect,  see  B.  F.  Averv  &  Sons  v.  Lung,  32  Ky. 
Law  Rep.  702,  106  S.  W.  865,  Kirbv  V  Hillside  Coal  Company, 
32  Ky.  Law  Rep.  519,  106  S.  W.  278,  Wilson  v.  Chess  &  Wy- 
mond  Co.,  117  Ky.  567,  78  S.  W.  453,  25  Ky.  Law  Rep.  1655, 
and  Duncan  v.  Gernert  Bros.  Lumber  Co.,  87  S.  W.  762,  27 
Ky.  Law  Rep.  1039.  In  Wilson  v.  Chess  &  Wymond  Com- 
pany, supra,  we  used  the  following  language:  "Whatever  may 
be  the  moral  obligation  resting  upon  those  who  employ  people 
in  hazardous  work  to  furnish  them  the  safest  possible  means 
to  protect  them  from  injury,  the  law  does  not  forbid  a  labor- 
er's undertaking  a  hazardous  employment  with  full  knowledge 
of  its  dangers,  if  he  wants  to.  If  he  does,  the  law  leaves  the 
risk  upon  him,  for  he  has  assumed  it.  There  is  no  feature  of 
the  law  of  negligence  better  settled  than  this.  *  *  *  The 
conditions  were  openly  visible  to  the  laborer.  He  had  only  to 
use  his  eyes,  and  his  most  common  experience,  and  his  earliest 
instincts,  to  fully  appreciate  the  danger  of  his  position." 

The  principle  announced  in  Cumberland  Telephone  &  Tele- 
graph Company  z\  Graves'  AdmV,  104  S.  W.  356,  31  Ky. 
Law  Rep.  972,  and  in  Mason,  H auger  &  Coleman  v,  K^nnison, 
134  Ky.  844,  121  S.  W.  999,  relied  upon  by  appellant,  cannot, 
in  our  opinion,  control  the  decision  cf  this  case,  since  it  is  ap- 
parent from  each  of  said  opinions  that  the  plaintiff's  right  to 
recover  therein  was  rested  upon  the  fact  that  he  did  not  know 
or  realize    the  hidden   danger  to   which  he  had  been   subjected. 

Judgment  affirmed. 
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Ballard  v,  Chesapeake  &  O.  Ry.  Co. 

(Court  of  Appeals  of  Kentucky,  Sept.  21,  1911.) 

[139  S.  W.  Rep.  771.] 

Phjrsicians  and  Surgeona — Liability  for  Malpractice — ^Third  Per- 
sona.*— One  who  voluntarily  and  gratuitously,  without  being  under 
obligation  to  do  so,  furnishes  a  physician  in  his  employ  to  treat  a 
person,  is  not  liable  to  such  person  for  malpractice  of  the  physician 
in  treating  him,  unless  he  failed  to  exercise  reasonable  care  to  select 
a  competent  and  skillful  physician,  or  after  he  knew,  or  could  by  the 
exercise  of  reasonable  care  have  known,  of  his  unfitness  or  incompe- 
tency, retained  him. 

Appeal   from  Circuit  Court,  Lewis  County. 

Action  by  Louis  N.  Ballard  against  the  Chesapeake  &  Ohio 
Railway  Cfompany.  Judgment  for  defendant.  Plaintiff  ap- 
peals.    Affirmed. 

Allan  D.  Cole,  for  appellant. 

Worthington,  Cochran  &  Broziming,  for  appellee. 

Carroll,  J.  The  appellant  had  a  foot  crushed  by  one  of  ap- 
pellee's trains.  He  was  treated  gratuitously  by  a  physician  in 
the  employment  of  the  company,  and  brought  this  action 
against  the  company  to  recover  damages  for  malpractice  on  the 
part  of  its  physician  in  failing  to  treat  in  a  proper  manner  his 
injured  foot.  Upon  the  conclusion  of  the  evidence  for  appel- 
lant, the  trial  judge  directed  a  verdict  for  appellee.  The  cor- 
rectness of  the  ruling  of  the  trial  court  depends  upon  the  ques- 
tion whether  or  not  the  evidence  in  behalf  of  appellant  author- 
ized a  submission  of  the  case  to  the  jury. 

There  was  no  obligation  UT)cn  the  part  of  the  appellee  com- 
pany to  furnish  appellant  medical  treatment.  Nor  was  it  un- 
der any  duty  to  do  so.  lie  was  not  at  the  time  of  his  injury 
an  employee  of  the  company,  and  the  evidence  leaves  the  im- 
pression that  his  purpose  when  injured  was  to  steal  a  ride  upon 
the  moving  train.  Rut  whether  he  was  trespassing  or  not  is 
not  material,  as  the  case  for  the  appellant  is  put  entirely  upon 
the  ground  that  the  appellee  company  is  responsible  for  the 
malpractice  of  a  physician  employed  by  it,  and  who  by  its  di- 
rection rendered  to  him  gratuitous  servnce.  If  an  action  for 
malpractice  had  been  brought  against  the  physician,  there  was 
evidence    sufficient  to  take   the  case  to    the  jur\*;    but,  as  it  is 

*For  the  authorities  in  this  series  on  the  subject  of  the  liability 
of  railroad  companies  for  the  negligence  of  physicians  and  others  in 
charge  of  sick  or  injured  persons,  see  foot-note  of  Texas  Cent.  R. 
Co,  x\  Zumbalt  iTex.\  38  K.  R.  R.  46S.  61  Am.  &  Eng.  R.  Cas.,  N. 
S„  468. 
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sought  to  hold  the  company  liable,  an  entirely  different  ques- 
tion is  presented.  In  cases  like  this  the  settled  rule  is  that  the 
person  or  company  employing  a  physician,  who  by  its  direction 
renders  gratuitous  service,  is  not  liable  for  his  specific  acts  of 
negligence  or  malpractice,  if  reasonable  care  in  his  selection 
was  exercised  to  secure  the  services  of  a  competent  and  skillful 
physician,  unless,  after  his  incompetency  or  unfitness  becomes 
known,  or  in  the  exercise  of  reasonable  care  should  have  been 
known,  he  is  retained.  Therefore,  before  liability  attaches  to 
the  person  furnishing  a  physician  to  render  gratuitous  service, 
there  must  be  some  evidence  showing  the  existence  of  two 
things :  First,  negligence  or  malpractice  on  the  part  of  the  phy- 
sician in  the  treatment  of  the  case  under  his  control;  and,  sec- 
ond, that  the  person  furnishing  the  physician  failed  to  exer- 
cise reasonable  care  to  select  a  competent  and  skillful  physi- 
cian, or  after  he  knew,  or  could  by  the  exercise  of  reasonable 
care  have  known,  of  his  unfitness  or  incompetency,  retained 
him.  If  there  is  a  failure  of  proof  on  either  of  these  proposi- 
tions, the  person  seeking  a  recovery  against  the  person  fur- 
nishing the  physician  must  fail.  In  L  &  N.  R.  Co.  v,  Foard, 
104  Ky.  456,  47  S.  W.  342,  the  court,  speaking  on  this  point, 
said:  "The  appellant  was  in  no  way  responsible  for  the  acts  of 
the  physician,  or  for  his  neglect  of  the  appellee,  unless  it  be 
shown  that  appellant  was  careless  and  negligent  in  his  selection, 
and  that  he  was  incompetent.  In  the  employment  by  a  railroad 
company  of  its  surgeons  to  attend  the  persons  injured  by  its 
trains,  the  relation  of  master  and  servant,  and  principal  and 
agent,  does  not  exist;  and  if  the  railroad  company  is  careful, 
and  selects  suitable  surgeons,  it  is  not  responsible  for  their 
neglect  or  malpractice."  To  the  same  effect  is  Illinois  Central 
R.  Co.  V.  Buchanan,  126  Ky.  288,  103  S.  W.  272,  11  L.  R.  A. 
fX.  S.)  711;  Quinn  v.  Railroad  Co.,  94  Tenn.  713,  30  S.  W. 
1036,  28  L.  R.  A.  552,  45  Am.  St.  Rep.  767 ;  Powers  v.  Mas- 
sachusetts Homeopathic  Hospital,  109  Fed.  294,  47  C.  C.  A. 
122.  65  L.  R.  A.  372 ;  Pittsburg  R.  Co.  v,  Sullivan,  141  Ind.  83, 
40  N.  E.  138,  27  L.  R.  A.  840^  50  Am.  St.  Rep.  313. 

But  the  argument  is  made  that  the  rule  of  law  stated  is  only 
applicable  to  employers  who,  being  under  a  duty  to  do  so,  fur- 
nish medical  assistance  to  injured  employees,  and  should  not 
be  extended  to  embrace  a  case  like  this,  in  which  there  was  no 
dutv  to  furnish  medical  attention.  But  it  seems  to  us  that  there 
is  less  reason  for  holding  a  person  who  voluntarily  and  gratui- 
touslv.  and  without  being  under  anv  duty  to  do  so,  responsible 
for  the  negligence  or  malpractice  of  a  physician  secured  by  him 
to  give  treatment  to  an  injured  person  than  there  would  be 
when  the  person  furnishing  the  physician  was  under  a  duty  to 
do  so.     Looking  now  to  the  evidence  upon  the  only  issue  in  the 
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case,  we  do  not  find  that  the  appellee  company  was  lacking  in 
care  in  its  employment  of  the  physician  who  attended  appel- 
lant, or  in  retaining  him  in  its  service.  There  is  no  evidence, 
except  that  relating  to  his  treatment  of  appellant,  that  tends  to 
reflect  upon  his  competency  or  skill.  ^ 

Wherefore  the  judgment  is  affirmed. 


Louisville  &  N.  R.  Co.  v,  Greenwell's  Adm'r. 

(Court  of  Appeals  of  Kentucky,  Oct.  13,  1911.) 
[139  S.   W.   Rep.  934.] 

Master  and  Servant — Injury — Negligence.* — A  servant  must  show 
that  his  injury  was  caused  by  some  neglect  of  the  master  or  other 
employee  whose  negligence  is  imputed  to  him  in  order  to  recover 
therefor. 

Master  and  Servant — Injuries — Actions — SufiEiciency  of  Evidence — 
Negligence. — Evidence  in  an  action  by  a  switchman  for  personal  in- 
juries by  falling  from  the  top  of  a  freight  car  which  was  bein^ 
switched  held  not  to  show  negligence  by  the  company. 

Master  and  Servant — Injuries — Negligence. — The  ordinary  jerking 
and  bumping  of  freight  cars  in  switching  in  yards  is  not  negligence 
permitting   recovery   for   injuries  to   a   switchman   jerked   therefrom. 

Master  and  Servant — Assumption  of  Risk — Railroad  Employees.t 
— Since  railroads  cannot  be  operated  without  more  or  less  jerking 
and  bumping  of  freight  cars  in  switching,  a  switchman  assumes  the 
risk  of  injury  from  such  causes. 

Xunn,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Bullitt  County. 

Action  by  Thomas  Greenweirs  administrator  against  the 
Louisville  &   Xashville  Railro:)d  Company.     From  a  judgment 

♦For  the  authorities  in  this  series  on  the  subject  of  plaintiff's  bur- 
den of  proof  in  an  action  against  a  master  for  the  death  of  or  in- 
iurv  to  a  servant,  see  first  foot-note  of  Louisville  &  X.  R.  Co.  v. 
McMillen  (Ky.\  39  R.  R,  R.  591,  62  Am.  &  Eng.  R.  Cas..  X.  S.,  591; 
last  foot-note  of  St.  Louis,  etc..  R.  Co.  r.  Ramsey  (.\rk.).  38  R.  R. 
R.  787.  61  .\m.  &  Eng.  R.  Cas.,  X.  S..  787:  second  head-note  of  Finch 
r.  .\tlanta  &  C.  A.  L.  Ry.  (S.  Car.).  38  R.  R.  R.  758,  61  Am.  &  Eng. 
R.  Cas..  N.  S.,  758:  foot-note  of  Midland  Valley  R.  Co.  r.  Fulghum 
(C.  C.  .A).  ,38  R.  R.  R.  458.  61  Am.  &  Eng.  R.  Cas..  X.  S.,  458. 

+For  the  authorities  in  this  series  on  the  subject  of  the  general 
principles  involved  in  the  doctrine  of  assumption  of  risks  by  servants, 
see  second  foot-note  of  Southern  Ry.  Co.  x\  Foster  (Va.).  39  R.  R. 
R.  578.  63  .\m.  &  Eng.  R.  Cas.,  X.  S..  578:  first  foot-note  of  Chicago^ 
etc.,  Ry.  Co.  r.  Grubbs  (.Ark.),  39  R.  R.  R.  595.  62  Am.  &  Eng.  R. 
Cas..  X.  S.,  595:  second  foot-note  of  Long  Pole  Lumber  Co.  r.  Gross 
(C.  C.  A.),  37  R.  R.  R.  669.  60  .Am.  &  Eng.  R.  Cas,,  X.  S.,  669:  foot- 
note of  Tackson  r.  Chicago,  etc..  Ry.  Co.  (C.  C.  A.),  37  R.  R.  R.  307, 
60  .Am.  "&  Eng.  R.  Cas..  X.  S.,  307. 
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for  plaintiff,  defendant  appeals.      Reversed    for    further    pro- 
ceedii^s. 
See,  also,  125  S.  W.  1054. 

Benjamin   D.    IVa/rfield   and   Charles   Carroll^   for   appellant. 
Chapcze  &  Crazvford,  for  appellee. 

Miller,  J.  This  action  was  brought  by  the  administrator  of 
Thomas  Greenwell,  a  switchman  in  the  employ  of  the  Louisville 
&  Xashville  Railroad  Company,  against  that  corporation,  to 
recover  damages  for  the  death  of  said  Greenwell,  which  was  al- 
leged to  have  been  brought  about  by  the  negligent  operation  of 
the  appellant's  train.  Greenwell  fell  from  the  top  of  the  front 
car  of  a  train  of  about  36  cars  that  was  being  pushed  into 
switch  No.  4,  and  was  killed.  This  is  the  second  appeal  of  this 
case,  the  opinion  upon  the  first  appeal  being  reported  in  125  S. 
W.  1054.  Upon  the  second  trial  appellee  was  given  a  verdict 
for  $10,000,  and  from  a  judgment  thereon  the  defendant  ap- 
peals, and  contends  that  its  motion  for  a  peremptory  instruction 
should  have  been  sustained. 

[1]  After  a  careful  review  of  the  evidence  upon  the  first  ap- 
peal, and  the  law  applicable  thereunder,  we  concluded  that 
opinion  with  these  words:  "Applying  the  principles  announced 
in  the  foregoing  cases  to  the  facts  brought  out  in  evidence  by 
the  plaintiff,  it  is  apparent  that  the  defendant  company  was  not 
shown  to  have  been  guilty  of  any  actionable  negligence  what- 
ever, and  the  trial  court  should  have  peremptorily  instructed  the 
jur>'  to  find  for  the  defendant."  In  support  of  that  conclusion 
we  quoted  and  relied  upon  the  following  extract  of  this  court 
in  Hurt  v,  L.  &  N.  R.  R.  Co.,  116  Ky.  545,  76  S.  W.  502,  25  Ky. 
Law  Rep.  755,  which  may  be  very  properly  repeated  here,  and 
should  be  held  in  mind  upon  this  consideration  of  the  case: 
"Before  the  injured  servant  can  recover  damages  from  his  mas- 
ter, he  must  show  that  his  injury  was  caused  by  some  neglect  of 
the  master,  or  by  some  other  servant  of  the  master,  which  is 
imputed  to  him.  It  is  not  enough  to  show  merely  that  the  plain- 
tiff sustained  his  injury  while  in  the  service  of  the 
master.  Where  the  circumstances  attending  the  injury  show 
nothing  as  to  the  real  cause,  but  leave  it  to  conjecture  whether 
it  was  the  negligence  of  the  master,  the  fault  of  the  injured 
servant,  or  an  unaccountable  accident,  there  is  a  fail- 
ure of  proof."  Three  witnesses  testified  for  the  appellee  upon 
the  first  trial — ^the  boy  Elmo  Le  Grand,  the  only  eye- 
witness to  the  accident,  Steve  McDaniel,  a  switchman 
who  was  a  member  of  the  crew  to  which  Greenwell  be- 
longed, and  Charles  Martin.  Martin  did  not  testify  upon  the 
second  trial,  and  Elmo  L.  Grand  retracted  all  of  the  material 
part  of  his  former  evidence  by  admitting  that  he  had  not  seen 
Greenwell  fall  from  the  car.     Appellee,  however,  introduced  a 
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new  witness,  E.  M.  Hamburg,  who  is  upon  this  trial  the  only 
eyewitness  to  the  accident;  and  in  order  that  we  may  give  the 
fullest  effect  to  his  testimony,  which,  under  the  former  opinion, 
is  to  be  treated  as  decisive  of  this  case,  we  quote  the  material 
part  of  it  as  follows :  "Q.  Just  describe  to  the  jury,  Mr.  Ham- 
burg, all  the  facts  in  regard  to  that  accident  as  you  saw  them. 
A.  Well,  I  was  coming  from  some  street  in  there — I  believe 
it  is  called  Oakdale  Terrace— coming  eastward  towards  the  de- 
pot. I  was  on  my  way  to  Highland  Park;  and,  when  I  was 
coming  to  the  depot,  I  noticed  a  train  backing  southward,  and  a 
fellow  standing  on  the  front  end  of  the  car.  Just  as  I  got  to 
the  corner  where  the  street  comes  to  the  depot,  the  train  seemed 
to  make  a  sudden  stop,  and  by  some  means — I  don't  know  just 
how — jerked  the  cars,  and  this  fellow  dropped  off.  There  was 
a  train  between  me  and  him.  *  *  *  j  couldn't  tell  whether 
he  hit  the  ground,  or  where.  I  knew  he  left  the  top  end  of  the 
car.  Q.  What  was  the  man  doing,  seeming  to  be  doing,  at 
the  time,  if  anything?  A.  He  was  standing  on  the  end  of  the 
car — seemed  to  be  down  on  a  step  on  the  end  of  the  car.  Q. 
What  do  you  mean  by  step,  Mr.  Hamburg?  Do  you  mean  a 
step  used  by  a  brakeman?  A.  Yes,  sir.  The  brake  is  on  the 
end  of  the  car  setting  down  where  you  have  to  get  down  on  a 
step  to  set  the  brake.  Q.  And  he  was  on  that  step?  A.  Stand- 
ing on  the  step.  Q.  Did  he  or  not  have  his  hands  on  the  brake? 
A.  Well,  he  was  stooped  over.  I  couldn't  see.  I  didn't  pay 
any  attention  to  that.  Q.  Mr.  Hamburg,  what  was  the  nature 
of  this  sudden  stop  in  regarrl  to  violence?  Describe  that.  A. 
The  train  checked  all  at  once,  you  know.  Q.  Was  it  accompa- 
nied with  much  or  little  noise,  Mr.  Hamburg — the  stopping  of 
the  train?  A.  Oh,  it  made  a  right  smart  noise.  Q.  Judging 
from  the  way  this  noise  sounded  to  you,  where  you  were 
standing,  at  what  distance,  in  your  judgment,  could  this  noise 
of  the  crash  of  those  cars  have  been  heard?  A.  Why,  it  could 
be  easv  heard,  I  suppose,  something  like  four  or  five  squares, 
something  like  that.  O.  It  was,  then,  a  very  loud  noise?  A. 
Yes;  it  was  a  loud  noise.  Q.  Did  vou  observe  how  many  cars 
were  being  backed  there  at  that  time?  A.  No,  sir;  a  string  of 
them,  that's  all.  I  don't  know  how  many.  O  A  string  of  them, 
is  that  what  you  said?  A.  Yes,  sir.  Q.  Was  it  a  long  string 
of  cars  or  not?  A.  Yes,  sir;  seemed  to  be  a  very  long  string. 
Q.  Could  you  see  the  end  of  the  cut  of  cars,  the  engine,  from 
where  vou  were,  or  did  vou  see  it?  A.  No.  sir;  never  saw  no 
engine."  Hamburg  further  testified  that  he  attempted  to  go 
into  the  railroad  yard  to  learn  what  had  happened  to  the  man 
that  he  had  seen  fall  from  the  end  of  the  car,  but  that  he  was 
stopped  by  some  one,  presumably  one  of  appellant's  watchmen, 
who  told  him  that  it  would  be  dangerous  to  go  in  the  yard. 
Hamburg  further  testified  that  there  was  a  rule  of  the  com- 
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pany  which  required  SO  per  cent,  of  the  cars  moved  in  the 
yards  to  be  equipped  with  air  brakes;  but  he  could  produce  no 
such  rule.  Furthermore,  it  appears  from  the  uncontradicted 
testimony  of  Cody,  the  appellant's  general  yardmaster,  that  the 
rule  by  its  terms  did  not  apply  to  switching  operations  in  the 
yards,  and  that  it  was  wholly  impracticable  to  use  air  brakes 
in  switching  work.  By  comparing  this  testimony  of  Hamburg 
with  the  testimony  of  Elmo  Lc  Grand  as  narrated  in  the  former 
opinion  in  this  case,  it  will  be  seen  that  Hamburg's  testimony 
is  no  stronger  for  the  appellee  than  was  the  testimony  of  Le 
Grand  upon  the  former  trial. 

The  testimony  of  the  switchman,  McDaniel,  is  substantially 
the  same  now  as  it  was  then.  Joseph  Holt,  a  switchmaii  who 
was  working  in  the  yards  with  a  different  crew  from  Green- 
well,  did  not  see  the  accident,  but  was  nfear  the  north  end  of 
the  cut  of  cars  as  they  were  being  pushed  in  on  switch  4.  The 
cut  of  cars  contained  about  36  freight  cars,  and  was  being 
pushed  by  two  engines  along  the  main  track  and  thence  onto 
switch  track  4.  When  the  engines  had  reached  a  point  about 
seven  or  eight  car  lengths  from  the  entrance  to  switch  4,  the 
assisting  engine  was  cut  loose,  and  returned  in  the  opposite  di- 
rection. Holt's  opinion  as  to  the  effect  upon  the  train  caused 
by  the  cutting  loose  of  the  assisting  engine  may  be  seen  from 
the  following  extracts  from  his  testimony:  "Q.  What  effect, 
if  any,  would  the  cutting  loose  of  that  front  engine  have  upon 
the  cut  of  cars  as  to  stopping;  it,  or  giving  a  sudden  and  un- 
usual, severe  jerk?  A.  It  would  cause  a  terrible  jerk  and  jar. 
Where  two  engines  had  been  shoving  a  cut  of  cars,  and  one 
being  cut  off  so  sudden,  it  would  naturally  cause  the  slack  to 
run  out  and  come  back  to  the  rear  end  where  Greenwell  was 
riding;  in  other  words,  it  would  be  like  the  cars  getting  from 
under  his  feet.  The  cars  would  slack  back  and  get  from  under 
his  feet.  Q.  Would  it  be  an  unusual  anJ  unnecessary  jerk, 
Mr.  Holt?  A.  Yes,  sir.  Q.  Would  that  be  a  necessary  jerk, 
or  an  unnecessary  jerk,  taking  everything  into  consideration? 
I  mean  in  running  that  cut  of  cars  back,  would  it  be  necessary 
to  give  that  train  that  jerk?  A.  No,  sir;  not  if  the  engines 
stocKi  together,  coupled  together.  They  could  have  shoved  the 
cars  in  without  causing  any  jerk  when  they  did  it."  Holt  fur- 
ther te§tified  that  he  heard  no  unusual  noise,  and  saw  no  un- 
usual jerk,  and  all  that  he  heard  was  a  bumping  noise  made  by 
the  cars. 

The  appellee  also  introduced  Ellis  A.  Williams,  who  testified 
as  an  expert  only.  The  effect  of  his  testimonv  was  that  when 
two  engines  move  a  cut  of  cars,  and  one  engine  is  cut  off,  it 
would  produce  a  slack  in  the  cars  and  a  consequent  jerk  of 
considerable  force. 

Jackson,  the  engineer  in  charge  of  the  engine  which  was  push- 
ing the  cut  of  cars,  was  introduced  by  appellee,  and  testified  that 
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(Supreme  Court  of  Kansas,  Oct.  7,  1911.) 
[118   Pac.    Rep.   60.] 

Contracts — Action — Scope  of  Relief. — In  his  petition  plaintiff  set 
forth  a  written  contract  as  he  claimed  it  was  made,  and  alleged 
that  it  was  not  in  his  possession  and  he  was  unable  to  give  a  copy 
of  it.  In  its  answer  defendant  set  out  a  copy  of  the  written  contract 
which  differed  materially  from  the  one  set  out  by  the  plaintiff.  In  re- 
ply plaintiff  alleged  that  the  writing  copied  in  the  answer  was  fraud- 
ulently procured  and  did  not  contain  all  the  agreements  of  the  par- 
ties, and  he  then  stated  the  terms  of  the  contract  as  actually  made 
and  asked  a  recovery  under  it.  Held,  that  the  fact  that  formal  ref- 
ormation was  not  asked  did  not  prevent  the  court  from  determining 
whether  the  contract  signed  contained  all  the  agreements  of  the  par- 
lies nor  from  enforcing  the  contract  which  was  actually  made. 

Pleading — Verification  by  Agent — Under  section  112  of  the  Code 
of  Civil  Procedure  (Gen.  St.  1909,  §  5705),  a  verification  of  a  plead- 
ing may  be  made  by  an  officer,  agent,  or  attorney  of  a  corporation 
without  setting  forth  why  it  was  not  made  by  the  corporation  itself 
or  otherwise  complying  with  the  requirements  of  section  116  of  the 
Code  (section  6709). 

Pleading — ObjectionB — Mode  of  Making. — A  party  who  challenges 
the  form  or  sufficiency  of  a  verified  pleading  should  attack  it  by  mo- 
tion before  the  introduction  of  the  evidence  is  begun,  and  an  objec- 
tion made  after  the  introduction  of  the  evidence  is  ordinarily  too 
late  to  be  available. 

Railroads — Authority  of  Agent — Evidence — Burden  of  Proof — 
Weight  and  Sufficiency. — Where  the  authority  of  a  claim  agent  of  a 
railroad  company  to  make  a  contract  embracing  unusual  stipulations 
is  denied  under  oath,  it  devolves  on  the  opposing  party  to  prove  that 
the  agent  had  such  authority,  and  neither  evidence  of  the  statements 
of  the  agent  nor  the  fact  that  he  made  that  particular  contract  are 
sufficient  to  establish  his  authority. 

Railroads — Authority — Sufficiency  of  Evidence.* — Proof  that  he 
was  a  claim  agent  with  authority  to  settle  claims  againsi  the  com- 
pany is  not  sufficient  to  establish  that  he  had  the  implied  authority 
to  contract  that  the  claimant  should  be  employed  in  the  service  of 
the  company  for  life  or  as  long  as  he  might  desire  to  work.  Xor 
is  the  mere  fact  that  the  claimant  was  given  work  for  a  brief  time 


♦For  the  authorities  in  this  series  on  the  subject  of  the  implied 
authority  of  a  railroad's  agents  or  servants  to  employ  others  to  work 
for  the  railroad,  see  first  paragraph  of  foot-note  of  St.  Louis,  etc., 
Ry.  Co.  V,  Jones  (Ark.),  39  R.  R.  R.  94,  62  Am.  &  Eng.  R.  Cas.,  N. 
S.,  94;  first  head-note  of  Yazoo,  etc.,  R.  Co.  v.  Stansberry  (Miss.), 
38  R.  R.  R.  761,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  761. 
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after  the  settlement  was  effected  sufficient  to  prove  that  the  agent 
was  vested  with  authority  to  promise  him  permanent  employment  by 
the  company. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Wyandotte  County. 

Action  by  Andy  Hornick  against  the  Union  Pacific  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded  for  new  trial. 

R,  IV,  Blair,  H,  A.  Sc<mdrett,  B.  W.  Scandrett,  and  C.  A. 
Mabaw,  for  appellant. 
Pollock  &  Little,  for  appellee. 

Johnston,  C.  J.  Andy  Hornick,  who  was  an  employee  of 
the  Union  Pacific  Railway  Company,  was  injured  while  in  the 
service  of  the  company,  and,  after  some  negotiations  with  Taylor, 
a  claim  agent  of  the  company,  a  settlement  was  made,  the  terms 
of  which  are  in  dispute.  At  that  time  Hornick,  who  could  not 
read  or  write,  signed  a  paper  which  stated  that  in  consideration 
of  the  payment  of  $25  he  released  the  company  from  damages 
for  the  injuries  which  he  had  sustained.  The  release  also  recited 
that  the  $25  so  paid  to  him  was  the  entire  consideration  for  the 
settlement  and  that  no  promise  or  contract  of  future  employ- 
ment had  been  made.  A  letter,  however,  was  given  Hornick 
by  Taylor  to  be  presented  to  Holcombe,  a  division  storekeeper,  to 
the  effect  that  a  settlement  had  been  made  with  Hornick  with- 
out promise  of  furture  employment,  but  suggesting  that  he  was 
in  an  unfortunate  condition  and  that,  under  the  circumstances, 
if  there  was  any  work  that  he  could  do  he  thought  Holcombe 
would  employ  him.  The  settlement  was  made  and  the  letter 
written  on  June  8,  1909,  and  on  the  next  day  Hornick  presented 
the  letter  to  Holcombe  and  was  given  work  which  he  continued 
to  do  until  September  22,  1909,  when  he  was  discharged.  He 
then  brought  this  action,  alleging  that  a  settlement  of  his  claim 
for  injury  had  been  made  and  that  a  written  contract  had  been 
executed  under  which  he  was  to  be  paid  $25  in  cash  and  was  to 
be  given  permanent  employment  at  light  labor  at  the  rate  of 
SI. 60  per  day  as  long  as  he  cared  to  remain  in  the  service  of  the 
company,  but  that  he  had  no  copy  of  the  v/riting  and  was  un- 
able to  procure  one.  There  was  an  allegation  of  his  discharge 
from  service  and  of  the  violation  of  the  contract  and  a  demand 
for  damages  in  the  sum  of  $2,000.  The  answer  of  the  company 
admitted  that  Taylor  was  its  claim  agent,  with  authority  to  set- 
tle claims  on  a  cash  basis,  and  that  a  settlement  had  been  made 
on  that  basis  and  reduced  to  writing,  a  copy  of  which  was  set 
forth,  and  which  contained  a  statement  that  $25  was  the  only 
consideration.  There  was  a  denial  that  there  was  any  agree- 
ment to  give  Hornick  employment  and  a  specific  denial,  under 
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oath,  that  Taylor  had  any  authority  from  the  company  to  make 
such  an  agreement.  The  reply  alleged  that  when  Homick  signed 
the  contract  he  was  told  that  the  agreement  as  to  employment 
was  included  in  it,  that  he  could  not  read  or  write,  and  that  if 
the  writing  set  up  in  the  answer  is  the  one  signed  by  him  his 
signature  was  fraudulently  obtained.  He  then  alleged  that  the 
contract  set  out  was  not  the  true  contract,  but  that  it  provided 
for  perpetual  employment  during  his  life  as  stated  in  the  pe- 
tition.   A  trial  resulted  in  a  verdict  in  favor  of  Homick. 

[1]  It  is  contended  on  their  appeal  that,  as  appellee's  petition 
charged  the  breach  of  a  written  contract  in  failing  to  furnish 
permanent  employment,  and  as  the  one  signed  and  introduced  in 
evidence  contained  no  provision  as  to  employment,  there  could 
be  no  recovery  in  the  action,  and  the  question  was  raised  by 
motion  and  also  by  demurrer. 

When  appellee  learned  that  the  writing  which  he  signed  con- 
tained no  stipulation  as  to  employment,  he  should  have  obtained 
leave  to  amend  the  petition  and  have  set  forth  the  real  contract 
that  was  made  and  the  circumstances  under  which  the  untrue 
or  incomplete  writing  was  signed  and  asked  for  reformation  and 
the  enforcement  of  the  contract  actually  made.  However,  the 
facts  omitted  from  the  petition  were  set  forth  in  the  reply,  thus 
informally  pleading  facts  justifying  a  reformation  of  the  contract 
and  its  enforcement.  The  appellee  in  his  petition  set  out  a 
written  contract  as  he  claimed  it  was  made,  giving  its  effect, 
and  stating  that  it  was  not  in  his  possession,  and  therefore  an 
exact  copy  of  it  could  not  be  included  in  his  petition.  The 
appellant,  who  had  the  writing,  gave  a  copy  o^  it  in  its  answer. 
The  appellee  replied  that  the  copy  so  shown  in  the  answer  was 
not  the  contract  actually  made,  and  if  he  signed  the  paper  his 
signature  was  fraudulently  obtained,  and  he  set  forth  the  omitted 
terms  and  the  real  contract  substantially  as  he  had  alleged  in 
his  petition.  It  thus  appears  that  the  contentions  of  the  two 
parties  were  clearly  stated  and  well  understood,  and  the  record 
discloses  that  the  claims  of  the  parties  were  fully  presented 
and  tried  out.  The  fact  that  formal  reformation  was  not  de- 
manded did  not  prevent  the  court  from  determining,  under  the 
facts  as  alleged  and  proven,  whether  the  contract  signed  con- 
tained all  the  agreements  of  the  parties,  nor  from  enforcing 
the  aereement  found  to  have  been  made. 

In  Hiiber  v.  Claudel,  71  Kan.  441,  443,  80  Pac.  960,  961,  it  was 
held  that  formal  reformation  of  a  writing  was  not  essential  to  the 
enforcement  of  the  contract  found  to  have  been  actually  made. 
It  was  there  said :  "It  has  long  been  recognized  that  a  court 
may  supply  matters  omitted  from  a  written  contract  either  by 
mutual  mistake  or  fraud,  and,  having  sunplied  such  matters, 
may  enforce  the  contract  as  thus  reformed.  Nor  is  it  essential 
that  formal  reformation  shall  be  directed  before  enforcement  of 
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the  contract  as  the  court  finds  it  should  have  been  made  will 
be  ordered."  See,  also,  Hardy  v.  La  Dow,  72  Kan.  174,  83 
Pac.  401. 

[2]  There  is  evidence  tending  to  sustain  the  claim  of  appellee 
tha^the  agent  who  negotiated  the  settlement  agreed  to  furnish 
employment  to  appellee,  as  he  had  alleged,  and  if  the  agent  had 
authority  to  make  the  contract  there  was  a  basis  for  a  recovery 
by  appellee.  The  authority  of  the  agent  to  contract  that  employ- 
ment should  be  given  appellee  is  denied  under  oath.  This  de- 
nial raises  an  issue  of  fact  as  to  the  authority  of  the  claim  agent, 
and  it  devolves  on  appellee  to  prove  that  he  was  authorized  to 
make  such  a  contract.  There  is  a  claim  that  the  verification 
of  the  answer  of  appellant  was  insufficient,  in  that  it  was  made 
by  an  attorney  of  appellant  without  setting  forth  the  reasons 
why  it  was  not  made  by  the  party  himself. 

The  Code  provides  that  certain  allegations,  including  those 
of  authority,  shall  be  taken  as  true,  "unless  the  denial  of  the  same 
be  verified  by  the  affidavit  of  the  party,  his  agent  or  attornev." 
Civ.  Code  Proc.,  §  110  (Gen.  St.  1909,  §  5703).  There  is  another 
provision  in  section  116  (section  5709)  that  when  the  vertifica- 
tion  is  made  by  an  agent  or  attorney  he  shall  state  the  reasons 
why  it  is  not  made  by  the  party  himself  and  that  such  agent  or 
attorney  cannot  make  the  affidavit  except  when  he  has  personal 
knowledge  of  the  facts  or  when  the  plaintiff  is  an  infant,  or  of 
unsound  mind,  or  imprisoned,  or  when  the  pleading  to  be 
verified  is  founded  upon  a  written  instrument  for  the  payment  of 
money  only  such  instrument  is  in  the  possession  of  the  agent 
or  attorney,  or  when  the  party  is  not  a  resident  of  or  is  absent 
from  the  county.  This  provision  manifestly  applies  to  cases 
in  which  a  natural  person  in  a  party.  A  corporation  is  incapable 
of  making  an  affidavit,  and  for  that  reason  the  Legislature  pro- 
vided in  another  section:  "When  a  municipal  or  other  corpora- 
tion is  a  party,  the  verification  may  be  made  by  an  officer  thereof, 
its  agent  or  attorney."  Civ.  Code,  §  112  (Gen.  St.  1909,  § 
5705). 

As  every  one  knows  the  reasons  why  a  corporation  cannot 
make  an  affidavit,  it  would  serve  no  purpose  to  state  them  in  the 
affidavit  made  by  the  agent  or  attorney  of  the  corporation.  It 
is  obvious  that  the  restrictions  in  section  116  of  the  Code  do 
not  apply  to  corporations.  Under  similar  provisions  in  other 
states  it  has  been  held  that  the  limitations  on  verification  by 
agents  or  attorneys  only  applv  to  natural  persons.  Standard 
Fashion  Co.  v.  Dean,  8  Ohio  Dec.  389;  Barrett  Mining  Co.  et 
al.  V.  Tapoan  et  al.,  2  Colo.  124. 

[3]  Aside  from  this  consideration,  the  case  appears  to  have 
been  tried  on  the  theorv  that  the  authority  of  the  claim  agent 
was  in  issue.  Xo  objection  was  made  to  the  form  of  the  answer 
before   the    introduction   of   the   evidence,   nor   was   there   any 
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challenge  of  the  verification.  If  appellee  desired  to  question 
the  form  or  sufficiency  of  the  verification  he  should  have  at- 
tacked it  by  motion  before  going  into  trial  of  the  facts.  Warner 
ZK  Warner,  11  Kan.  121.  Th6  objection  which  was  made  after 
evidence  had  been  introduced  came  too  late.  Hoopes  v.  Imple- 
ment Co.,  45  Kan.  549,  26  Pac.  34. 

[4]  The  authority  of  the  claim  agent  was  in  issue,  and  the 
burden  therefore  rests  on  appellee  to'  prove  that  Taylor  was 
authorized  to  bind  the  company  to  give  appellee  "perpetual 
employment  during  his  life,"  as  he  has  alleged  in  his  reply.  In 
making  his  case  appellee  offered  no  proof  of  Taylor's  authority 
to  make  the  contract  beyond  that  which  tended  to  show  that  this 
■particular  contract  was  made.  Appellant  produced  Taylor,  the 
claim  agent,  and  his  assistant,  and  they  testified  that  they  made 
no  contract  with  appellee  to  give  him  employment  for  life  or 
for  any  future  time,  and  they  also  testified  that  they  had  no 
authority  to  make  contracts  of  that  kind.  On  cross-examination 
it  was  shown  that  Taylor  settled  claims  that  arose  on  the  line 
between  Kansas  Citv  and  Denver  and  the  branch  lines  of  the 
company  in  Kansas.  He  received  letters*  and  directions  from 
the  general  claim  agent  of  the  system,  but  had  no  authority 
to  settle  with  any  one  except  for  cash.  It  thus  appears  that 
appellee  did  not  meet  the  issue  of  authority  of  the  claim  agent 
with  any  proof  unless  the  act  of  the  agent  in  making  the  con- 
tract, as  testified  by  appellee,  constitutes  proof  of  authority. 
It  has  already  been  determined  that  the  statements  or  acts  of 
the  agent  in  settling  a  particular  case  furnishes  no  evidence  of  his 
authority.  In  Railroad  Co.  v.  Daugherty,  72  Kan.  678,  83  Pac. 
821,  it  was  said:  "The  scope  of  the  authority  of  the  claim 
agent  and  assistant  claim  agent  of  a  railway  corporation  is  not, 
however,  defined  by  the  law,  and  if  put  in  issue  must  be  proved 
as  a  matter  of  fact.  Here  the  authoritv  of  the  officials  named 
to  make  the  settlement  relied  upon  as  the  plaintiff's  cause  of 
action  was  denied  under  oath,  and  there  is  no  evidence  of  such 
authoritv  in  the  record.  It  is  true  that  the  conduct  of  the  officials 
named  may  appear  to  be  inexplicable  except  upon  the  supposi- 
tion that  they  had  authority.  Agency,  however,  cannot  be  proved 
by  the  acts  or  declarations  of  the  agent  except  under  special 
contingencies  not  here  involved.  The  fact  of  authority  must 
appear  before  the  conduct  of  the  agent  can  be  shown  to  bind 
the  principal." 

[5]  There  is  a  contention  that,  as  Taylor  was  vested  with 
authority  to  settle  claims  against  the  company,  he  had  implied 
power  to  settle  on  any  terms  that  the  companv  could  adopt, 
and  that  the  company  should  therefore  be  bound  by  the  agree- 
ment which  Taylor  in  fact  made.  Of  course  the  company  is 
bound  by  anv  act  of  his  which  is  fairly  within  the  scope  of  his 
agency.     In  the  absence  of  evidence  as  to  special  authority  of 
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the  agent  to  contract  that  an  injured  employee  shall  be  given 
employment  for  life,  can  it  be  said  that  such  a  power  is  inci- 
dental to  the  functions  of  a  claim  agent,  or  that  such  authority 
may  be  implied  from  the  character  of  his  position  or  the  necessi- 
ties of  his  business?  It  is  often  said  that  there  is  no  implied 
power  in  the  agent  to  do  acts  that  are  unusual  and  extraordi- 
nary. 31  Cyc.  1337.  The  exercise  of  authority  by  a  mere  claim 
agent  of  a  railroad  company  to  contract  for  the  employees  to 
operate  the  road  for  even  brief  periods  would  be  unusual  and 
extraordinary,  but  still  more  so  if  he  undertook  to  contract 
that  tfiey  should  be  employed  for  life  at  a  fixed  price  or 
as  long  as  they  might  desire  to  work.  It  is  not  one 
of  the  duties  of  a  claim  agent  to  employ  men  to  operate  the  road. 
If  the  general  manager,  or  other  official  to  whom  power  of 
employment  is  intrusted,  should  make  such  a  contract,  there 
would  be  some  room  to  imply  authority  of  this  exceptional 
character;  but  the  employing  and  discharging  of  officers,  agents, 
and  employees  of  the  company  is  not  the  purpose  for  which  a 
claim  agent  is  appointed,  nor  is  it  a  duty  which  naturally  belongs 
to  such  an  agency.  If  power  could  be  implied  in  a  claim  agent 
to  contract  that  persons  should  work  for  life,  it  might  also  be 
implied  that  he  was  authorized  to  agree  that  the  superintend- 
ent, manager,  or  president,  under  whom  the  employee  had  worked, 
siiould  be  discharged,  or  upon  almost  any  other  condition  affect- 
ing the  future  organization,  operation,  or  finances  of  the  corpora- 
tion. Of  course  the  company  might  confer  special  authority  on 
a  claim  agent  to  make  promises  of  lifetime  employment  in 
settlements,  or  might  recognize  and  ratify  agreements  of  that 
kind  made  by  its  claim  agents;  but  no  proof  of  this  kind  was 
offered. 

In  a  New  Hampshire  case  (Bohanan  v.  Railroad,  70  N.  H. 
526,  528,  49  Atl.  103,  104)  involving  the  authority  of  a  claim 
agent,  it  appeared  that  the  agent  made  a  settlement  in  which 
he  promised  the  injured  employee  a  sum  of  money  and  also 
future  employment  during  good  behavior.  The  agent  told  the 
employee  tnat  he  had  authority  to  make  the  contract,  and  the 
money  promised  was  paid  and  work  furnished  for  a  short  time. 
In  an  action  on  the  contract,  the  only  testimony  offered  which 
tended  to  prove  the  agent's  authority  was  his  acts  as  claim 
agent  and  the  fact  that  the  company  recognized  the  settlement 
so  far  as  to  pay  the  money  promised  and  to  furnish  the  employee 
work  ^or  a  short  time.  It  was  held  that  the  statements  of  the 
agent  were  no  proof  of  his  authority,  and  that  evidence  of  the 
payment  of  money  by  the  company  on  the  settlement  and  of 
the  furnishing  of  work  for  a  time  was  not  sufficient  to  establish 
the  authority  of  the  claim  agent  to  promise  employment  dur- 
ing good  behavior  in  settlement  of  the  claim.  It  was  there 
said:     "If  the  jury  could  find  from  such  evidence  that  an  agent 


n         Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S 

Hornick  v.  Union  Pac.  R.  Co 

was  authorized  to  make  a  different  kind  of  a  contract,  it  would 
only  be  necessary  to  show  that  he  had  made  a  contract  which 
his  principal  recognized  to  establish  his  authority  to  make  any 
contract  that  the  principal  could  make  for  himself.  So,  if  the 
jury  could  find  from  the  evidence  that  Brown  was  authorized 
to  promise  work  for  life  in  settlement  of  the  plaintiff's  claim, 
they  could  also  find  that  he  was  authorized  to  promise  the  entire 
earnings  of  the  road  for  the  same  period,  or  to  give  the  whole 
of  its  rolling  stock  in  settlement.  There  is  no  evidence  that 
the  plaintiff  had  a  right  to  believe  that  Brown  was  authorized 
to  make  this  settlement,  for  the  only  thing  the  defendaAts  are 
shown  to  have  done  which  tended  to  prove  that  Brown  had 
any  authority  to  act  for  them,  was  to  hold  him  out  as  their 
claim  agent.  Giving  this  fact  the  construction  claimed  for  it 
bv  the  plaintiff,  Brown  was  their  general  agent  to  settle  claims, 
'fhe  duties  of  a  claim  agent  are  not  prescribed  by  law,  and  it 
is  not  a  matter  of  common  knowledge  that  they  are  intrusted 
with  greater  authority  than  other  general  agents.  Such  agents 
are  only  clothed,  as  a  matter  of  law,  with  authority  to  employ 
the  usual  and  ordinary  means  of  accomplishing  that  for  which 
the  agency  was  created."  See,  also,  Backman  v,  Charlestown, 
42  N.  H.  125;  Flanders  v.  Putney,  58  N.  H.  358;  Taylor,  etc., 
Co.  V,  Starkey,  59  N.  H.  142;  Hovey  v.  Brown.  59  N.  H.  114; 
Hayes  v.  Colby,  65  N.  H.  192,  18  Atl.  251. 

Proof  of  the  fact  that  Taylor  was  held  out  as  claim  agent  and 
had  been  acting  in  that  capacity  warranted  the  inference  that  he 
had  authority  to  employ  the  usual  and  ordinary  means  of  effect- 
ing settlements ;  but  it  does  not  warrant  the  inference  that  he 
was  authorized  to  use  extraordinary  means  and  promise  employ- 
ment for  life  or  as  long  as  appellee  might  desire  it.  It  follows 
that  the  demurrer  to  appellee's  evidence  should  have  been  sus- 
tained, and  the  motion  for  a  new  trial  granted. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial.     All  the  Justices  concurring. 
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(Supreme  Court  of  South  Carolina,  Oct.  25,  1911.) 

[72   8.   E.   Rep.   394.] 

Master  and  Servant— Railroads— Car  Repairersr— Injury— Contribu- 
tory Negligence. — A  railway  car  repairer  is  guilty  of  contributory 
negligence  in  working  under  a  car  in  disregard  of  a  rule  requiring 
him  to  protect  himself  by  posting  a  flag  at  the  head  of  the  track, 
if  he  could  comply  with  the  rule  with  reasonable  effort. 

Master  and  Servant — Contributory  Negligence — Burden  of  Proof. 
—The  burden  is  on  an  employer,  sued  for  personal  injury,  to  show 
a  rule  requiring  the  employee  to  protect  himself,  and  the  latter's 
violation  thereof. 

Master  and  Servant — Negligence  of  Fellow  Servants.'*' — An  em- 
ployee cannot  recover  for  injury  proximately  resulting  from  negli- 
gence of  a  fellow  servant  as  the  sole  cause,  or  as  a  cause  concurring 
with  plaintiffs  own  negligence;  but  he  can  recover  if  the  proximate 
cause  was  the  negligence  of  defendant  combined  with  that  of  the 
fellow  servant. 

Master  and  Servant — Railroads  —  Car  Repairers  —  Injury  —  Jury 
Questions. — In  an  action  for  injury  to  a  railway  car  repairer  by 
movement  of  a  car  under  which  he  was  working,  held,  under  the 
evidence,  a  jury  question  whether  the  injury  resulted  from  defend- 
ant's, a  fellow  servant's,  or  plaintiffs  own,  negligence. 

Appeal  from  Common  Pleas  Circuit  Court  of  Colleton  County ; 
Ernest  Gary,  Judge. 
"To  be  officially  reported." 

Action  by  J.  B.  Pinckney  against  the  Atlantic  Coast  Line 
Railroad  Company  and  another.  Judgment  for  defendants, 
and  plaintiff  appeals.     Reversed  and  remanded. 

♦For  the  authorities  in  this  series  on  the  question  whether  the 
master  is  liable  for  injury  to  his  servant  caused  by  latter's  fellow 
servant,  see  second  foot-note  of  Sloppy  v.  Pennsylvania  R.  Co. 
(Pa.),  39  R.  R.  R.  1,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  1. 

For  the  authorities  in  this  series  on  the  question  whether  there 
can  be  recovery  for  injuries  caused  by  simple  negligence  where  neg- 
ligence of  person  injured  contributed  in  causing  the  injuries,  sec 
first  foot-note  of  Curtis  v.  St.  Louis,  etc.,  R.  Co.  (Ark.),  38  R.  R. 
R.  167,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  167;  first  foot-note  of  Chicago, 
etc.,  Ry.  Co.  v.  Bennett  (C.  C.  A.),  38  R.  R.  R.  671,  61  Am.  &  Eng. 
R.  Cas..  N.  S.,  671;  third  head-note  of  Florida  Ry.  Co.  v.  Dorsey 
(Fla.),  37  R.  R.  R.  556,  60  Am.  &  Eng.  R.  Cas..  N.  S.,  656;  second 
head-note  of  Belle  Alliance  Co.  v.  Texas  &  P.  Ry.  Co.  (La.),  37  R. 
R.  R.  43,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  43. 

For  the  authorities  in  this  series  on  the  subject  of  the  liability  of 
the  master  for  injuries  to  his  servant  caused  by  the  negligence  of 
the  master  concurring  with  the  negligence  of  the  injured  employee's 
fellow  servant,  see  last  foot-note  of  St.  Louis,  etc.,  Ry.  Co.  v.  Gor- 
man (Ark.),  35  R.  R.  R.  48,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  48. 
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Legare  &  Holman  and  Hozi^l!  &  Gmber,  for  appellant. 

Jas.  E,  Peurifoy,  W.  H.  Fitz-Sitnons,  P.  A  Willcox,  and  F. 
Barron-  Grier,  for  respondents. 

Woods,  J.  The  plaintiff,  a  car  repairer,  was  injured  on  the 
railroad  yard  at  Yemassee  by  the  impact  of  a  moving  freight 
train  against  the  car  under  which  he  was  working.  In  his  com- 
plaint he  alleged  that  he  went  under  the  car  to  work,  relying 
on  the  assurance  of  the  conductor  of  the  train  that  he  had  finished 
his  work  at  Yemassee,  and  was  about  to  start  for  Augusta ;  and 
that  the  conductor,  without  notice  to  him,  **carelessly,  negligently, 
wantonly,  and  in  gross  and  reckless  disregard  of  the  safety  and 
rights  of  the  plaintiff,"  moved  the  locomotive  and  train  upon 
,  the  siding,  and  struck  and  violently  moved  the  car,  and  thus 
inflicted  the  injuries  complained  of.  The  defenses  material  to 
the  appeal  are:  Denial  of  negligence;  the  allegation  of  con- 
tributory negligence,  in  that  the  plaintiff  "carelessly  and  negli- 
gently went  between  and  under  said  cars  to  work  thereon, 
without  placing  the  blue  flag  or  signal  to  denote  that  he 
was  at  work  under  or  about  the  cars,  in  direct  violation 
of  the  rules  of  the  company  and  his  orders  as  car  inspector;"  and 
the  allegation  that  the  injuries  received  by  plaintiff,  if  not  due 
to  his  own  negligence,  were  due  to  the  negligence  of  a  fellow 
servant  or  fellow  servants  of  the  plaintiff.  At  the  close  of 
plaintiff's  testimony,  the  circuit  judge  ordered  a  nonsuit,  sum- 
marizing as  follows  his  reasons  for  holding  that  the  plaintiff 
could  not  recover:  "(1)  He  knew  it  was  dangerous  to  go  under 
that  car.  He  made  that  statement.  (2)  That  there  was  at 
the  time  a  train  in  the  yard.  (3)  That  he  knew  the  rule  of  the  com- 
pany to  protect  himself  with  a  blue  flag.  (4)  That  he  did  not 
protect  himself  with  a  blue  flag.  (5)  That  in  place  of  a 
flag  he,  by  his  own  act,  delegated  that  power,  that  trust,  to 
his  colaborer.  Freeman.  (6)  That  this  colaborer  or  fellow 
servant,  or  partner,  as  he  expressed  it,  did  not  warn  him  of  the 
approach  of  the  backing  train.  (7)  That  if  the  fellow  servant 
had  warned  him  he  could  have  escaped  the  injury." 

[1,2]  The  case  turns  mainly  on  whether  the  evidence  offered 
by  the  plaintiff  proved  conclusively  that  he  had  been  guilty  of 
contributory  negligence  in  disregarding  the  rule  of  the 
company  requiring  a  car  repairer  working  under  a  car 
to  protect  himself  by  a  blue  flag.  If  the  plaintiff  proved 
that  he  did  disregard  such  a  rule,  known  to  him  to  be  in  force 
and  so  essential  to  his  own  safety,  as  well  as  the  safety  of  other 
employees  and  the  general  public,  when  he  could  have  complied 
with  it  by  reasonable  effort  on  his  part,  and  thus  prevented 
the  injury,  then  the  nonsuit  was  proper.  Stephens  v.  Southern 
Ry.  Co.,  82  S.  C.  542,  64  S.  E.  601.  The  alleged  contributory 
negligence  in  failing  to  use  the  protection  of  a  blue  flag,  as  re- 
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quired  by  the  rule,  being  an  affirmative  defense,  it  was  not  incum- 
bent on  the  plaintiff  to  prove  that  he  had  not  violated  the  rule, 
or  that  he  could  not  have  complied  with  it  by  reasonable  effort ; 
on  the  contrary,  the  burden  was  on  the  defendants  to  prove  the 
rule  and  its  violation.  Of  course,  the  defendants  could  rely 
for  such  proof  on  the  evidence  offered  by  the  plaintiff. 

All  the  testimony  on  the  subject  was  the  following,  adduced 
from  the  plaintiff:  "Q.  I  want  you  to  tell  the  jury  what  tran- 
spired before  you  were  injured,  and  how  you  were  injured.  A. 
When  I  was  working,  I  used  a  blue  flag — that  is,  we  there 
used  two  or  more  flags;  we  placed  them  at  the  head  of  the 
tracks  to  warn  out  other  trains;  and  I  worked  there  about 
25  days,  and  most  of  our  flags  were  broken  up  the  day  be- 
fore I  went  to  work  there.  Q.  The  day  before  what?  A.  The 
day  before  I  was  injured  I  had  both  flags  broken.  (Objected 
to  on  the  ground  that  there  is  no  allegation  in  the  complaint 
that  improper  appliances  were  furnished  the  plaintiff  with  which 
to  work.  Objection  sustained  by  the  court.)  Q.  Well,  omit 
about  the  flags  for  the  present.  Now,  at  that  time,  Mr.  Pinck- 
ney, just  before  you  were  injured,  was  there  any  freight  train 
in  the  yard  at  that  time?"  Cross-examination:  "Q.  When  you 
were  working  at  Florence  as  repairer,  you  knew,  of  course,  that 
the  rules  did  not  permit  you  to  go  under  a  car  without  displaying 
a  blue  flag?  A.  I  had  never  been  told  so,  but  I  learned  it  from 
working  with  them.  Q.  Now  what  kind  of  signal  do  you  use  at 
night  under  a  car?  A.  I  don't  know.  I  never  worked  at  night. 
Q.  But  you  do  know  you  use  a  blue  flag  in  davlight?  A.  Yes,  sir. 
Q.  You  say  you  did  know  that  was  the  rule?  A.  Yes,  sir.  Q. 
That  was  the  same  rule  you  had  with  the  C.  &  W.  C.  and  A. 
C.  L.  before  you  went  to  Florence?  A.  Yes,  sir.  Q.  Where 
did  you  put  that  blue  flag?  A.  At  the  head  of  the  track  you 
were  working  on.  Q.  So  the  engineer  would  see  the  flag?  A. 
Yes,  sir.  Q.  And  that  would  stop  him?  A.  It  was  supposed 
to  do  that." 

It  thus  appears  that  after  plaintiff  had  told  of  the  general 
use  of  the  flags  and  of  the  condition  of  those  furnished  him, 
objection  was  made  by  defendants,  and  sustained,  to  his  testi- 
mony that  the  flags  were  broken.  There  was  no  conclusive  evi- 
dence that  the  blue  flags  were  not  used  on  this  occasion,  but,  even 
if  there  had  been,  we  are  unable  to  agree  that  a  nonsuit  was 
proper  without  allowing  the  plaintiff  to  testify  as  to  the  condi- 
tion of  the  flags  furnished  him ;  for  it  might  have  appeared  that 
they  were  so  broken  as  to  be  useless,  and  that  he  had  been 
unable  to  procure  others. 

[3,  4]  The  testimony  was  direct  that  the  conductor  of  the 
train  assured  plaintiff  that  he  was  through  with  his  work,  and 
was  about  to  leave  for  Augusta,  and  that  the  plaintiff  relied  on 
this  statement  in  going  under  the  car.  The  act  of  the  conductor 
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in  running  his  train  back  and  striking  the  cars  standing  on  the 
siding  under  these  circumstances  furnished  some  evidence  of  negli- 
gence on  the  part  of  the  defendants.  It  may  be  that  the  plain- 
tiff's fellow  laborer,  Freeman,  who  at  plaintiff's  request  was 
on  watch  against  the  approach  of  a  train,  was  negligent  in  not 
signaling  the  train  to  stop,  and  in  not  warning  plaintiff  of  its 
approach,  and  that  his  negligence  was  a  proximate  cause  of 
the  accident.  If  the  negligence  of  Freeman,  the  fellow  serv- 
ant, was  the  sole  proximate  cause,  or  one  of  the  proximate 
causes,  the  negligence  of  the  plaintiff  being  the  other,  then  the 
plaintiff  could  not  recover.  But,  if  the  proximate  cause  of 
the  injury  was  the  negligence  of  the  defendants  combined  with 
the  negligence  of  Freeman,  the  fellow  servant,  the  plaintiff  would 
not  be  precluded  from  recovery.  Elms  v.  Sou.  Power  Co.,  79 
S.  C.  502.  60  S.  E.  1110:  Roberts  v.  Virginia  C.  C.  Co..  84  S. 
C.  283,  66  S.  E.  298.  We  think  the  evidence  required  that 
these  issues  and  the  issue  of  contributory  negligence  growing 
out  of  the  rule  requiring  the  use  of  a  blue  flag  should  be  sub- 
mitted to  the  jury. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  reversed,  and  the  cause  be  remanded  to  that 
court  for  a  new  trial. 

Jones,  C.  J.,  Gary,  A.  J.,  and  Hydrick,  J.,  concur. 


Adams  v.  Kinston  &  C.  R.  &  L.  Co. 

(Supreme  Court  of  North  Carolina,  Oct.  4,  1911.) 

[72   S.   E.   Rep.  208.] 

Master  and  Servant— Death  of  Servant — Railroads — Collision — Pre- 
sumption of  Neig^ligence.* — In  an  action  against  a  railroad  for  the 
death  of  a  servant  due  to  a  collision,  the  collision  itself  raises  a  pre- 
sumption of  negligence. 

Master  and  Servant — Death  of  Servant — Railroad  Collision — Opera- 
tion of  Train. — That  the  train  on  which  decedent  was  workine^  at 
the  time  he  was  killed  was  running  backward,  before  daylight,  with 
no  man  or  light  on  the  rear  car,  was  evidence  of  negligence. 

Master  and  Servant — Death  of  Servant — Railroads. — In  an  action 
for  death  of  a  servant  while  riding  on  one  of  defendant's  trains  to 

♦For  the  authorities  in  this  series  on  the  subject  of  plaintiffs  bur- 
den of  proof  in  an  action  against  a  master  for  the  death  of  or  injuries 
to  a  servant,  see  Louisville  &  N.  R.  Co.  v.  McMillen  (Ky.),  39  R  R. 
R.  591,  62  Am.  &  Eng.  R.  Cas.,  N.  S..  591;  last  foot-note  of  St. 
Louis,  etc.,  R.  Co.  v.  Ramsey  (Ark.).  38  R.  R.  R.  787,  61  Am.  & 
Eng.  R.  Cas.,  N.  S..  787:  foot-note  of  Finch  z\  Atlanta,  etc..  Railway 
(S.  Car.),  38  R.  R.  R.  758,  61  Am.  &  Eng.  R.  Cas..  N.  S.,  758;  Mid- 
land Valley  R.  Co.  v.  Fulgham  (C.  C.  A.).  38  R.  R.  R.  458,  61  Am. 
&  Eng.  R.  Cas.,  N.  S.,  458. 
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his  work,  evidence  held  sufficient  to  warrant  a  finding  that  the  man 
who  ordered  decedent  to  go  on  the  train  was  in  charge  thereof  and 
had  authority  to  control  its  movements,  and  that  decedent  in  obey- 
ing such  directions  was  not  violating  orders  of  defendant's  superin- 
tendent, a  superior  servant. 

Appeal  and  Error — Questiona  of  Fact — Review. — The  Supreme 
Court  cannot  pass  on  a  conflict  of  evidence. 

Appeal  and  Error — Presumptions — Ruling  on  Motion  for  Nonsuit 
— In  reviewing  a  denial  of  a  motion  for  a  nonsuit,  the  Supreme  Court 
must  assume  the  truth  of  the  evidence  for  plaintiff. 

Appeal  from  Superior  Court,  Lenoir  Cotinty ;  Peebles,  Judge. 

Action  by  Josephine  F.  Adams  against  the  Kinston  &  Carolina 
Railroad  &  Lumber  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

This  action  is  to  recover  damag:es  on  account  of  the  death 
of  the  plaintiff's  jntestate,  which  it  is  alleged  was  caused  by 
the  negligence  of  the  defendant.  The  defendant  denies  negli- 
gence, and  alleges  that  the  intestate  was  guilty  of  contributory 
negligence.  The  intestate  was  killed  on  the  24th  day  of  January, 
1910,  which  was  on  Monday,  while  on  the  train  of  the  de- 
fendant, by  a  collision  between  the  train  and  two  box  cars, 
which  had  been  left  on  the  track  of  the  defendant  on  the  preced- 
ing Saturday  evening.  There  was  evidence  that  the  intestate 
was  foreman  of  the  track  of  the  defendant,  and  that  he  was 
going  out  on  the  train  to  work  on  the  track.  The  plaintiff 
contended  that  he  was  on  the  train  by  direction  of  one  Weeks, 
a  representive  of  the  defendant,  and  that  he  knew  nothing  of 
the  two  cars  on  the  track.  The  defendant  contended  that  Weeks 
had  no  authoritv  to  act  for  it :  that  the  intestate  had  been  ordered 
by  one  Hayes  to  go  out  Monday  morning  with  the  regtilar  engi- 
neer Sanderson;  that  he  disobeyed  this  order  and  went  with 
the  fireman,  one  Davis;  that  the  intestate  was  in  charge  of  the 
train  on  Monday,  and  on  the  Saturday  preceding;  and  that  he 
knew  the  cars  were  on  the  track.  At  the  conclusion  of  the  evi- 
dence the  defendant  moved  for  judgment  of  nonsuit,  which  was 
denied,  and  the  defendant  excepted.  There  was  a  verdict  and 
judgment  for  the  plaintiff,  and  the  defendant  excepted  and  ap- 
pealed. 

G.  V,  Cozvper  and  Rouse  &  hand,  for  appellant. 
£.  R,   IVooten,  McLean,    Varser    &    McLean,    and    Loftin 
&  Dawson,  for  appellee. 

Allen,  J.  There  is  ample  evidence  of  negligence  on  the  part 
of  the  defendant. 

fl]  The  collision  raises  a  presumption  of  negligence.  Kinnev 
V.  Railroad,  122  N.  C.  961,  30  S.  E.  313;  Marcom  v.  Railroad, 
126  N.  C.  200,  35  S.  E.  423 ;  Wright  v.  Railroad,  127  N.  C. 
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229,  37  S.  E.  221 ;  Stewart  v.  Railroari,  137  N.  C.  689,  50  S.  E. 
312. 

[2]  In  addition  to  this  presumption,  there  is  evidence  that 
the  train  was  running  backward,  before  daylight,  with  no  man 
or  light  on  the  rear  car,  which  is  evidence  of  negligence.  The 
defendant  says,  however,  that  these  principles  do  not  militate 
against  its  contention,  and  that,  upon  the  whole  evidence,  a  judg- 
ment of  nonsuit  ought  to  have  been  entered. 

[3]  Its  counsel  says  in  his  brief:  *'The  vital  questions,  there- 
fore, arising  in  this  appeal,  are:  (1)  Did  Weeks  assume  au- 
thority to  act  as  conductor  on  the  morning  in  question?  (2) 
If  so,  did  the  defendant  authorize  him  to  so  act  or  knowingly 
acquiesce  in  his  assumption  of  authority  to  such  an  extent  as 
to  ratify  what  he  did  and  become  responsible  for  his  conduct? 
(3)  Even  granting,  for  the  sake  of  argument,  that  the  first 
and  second  propositions  could  be  answered  affirmatively,  then  as 
a  matter  of  law  could  Adams,  knowing  that  Hayes  was  superin- 
tendent and  was  the  representative  of  the  defendant  who  had  em- 
ployed him,  disobey  the  express  and  specific  orders  of  Hayes, 
a  superior  officer,  in  order  to  carry  out  the  orders  of  Weeks, 
admittedly  an  inferior  to  Hayes  (even  if  it  could  be  said  that 
he  had  any  connection  with  the  defendant)  ?  (4)  It  appearing  in 
the  plaintiff's  own  testimony  that  Adams  knew  Weeks  was  not 
conductor  on  the  morning  of  the  injury,  the  testimony  of  the 
plaintiff  showing  that  one  Singleton  had  been  employed  the 
Friday  before  and  that  Week's  was  no  longer  assuming  to 
hold  the  position,  could  said  Adams  proceed  to  obey  Week's 
orders  except  at  his  own  peril?"  If  we  understood  the  evidence 
as  the  defendant's  counsel  construes  it,  we  might  agree  with  his 
conclusion  but  we  do  not.  In  our  opinion  there  is  evidence 
that  Weeks  had  authority  to  control  the  movement  of  the  train, 
and  that  the  intestate  was  not  acting  in  violation  of  directions 
given  him  by  Hayes.  There  is  also  evidence  that  the  intestate 
did  not  know  that  the  cars  were  on  the  track.  A  witness  for 
the  plaintiff,  C.  C.  Bell,  testifies  that  Weeks  was  acting  as  assist- 
ant conductor  and  manager  of  the  defendant;  that  he  gave  in- 
structions to  Davis,  who  was  the  acting  engineer,  as  to  the 
movements  of  the  train;  that  Davis  acted  on  his  orders;  that 
Weeks  had  been  acting  as  conductor  of  the  train ;  that  the  train 
was  running  backward  at  the  time  of  the  collision,  with  no 
light  or  man  in  the  rear;  and  that  he  was  on  the  train  with  the 
intestate  on  Saturday,  and  that  the  intestate  was  at  that  time  mak- 
ing up  his  pay  rolls,  and  did  not  know  the  cars  were  left  on 
the  track.  He  also  testifies  to  being  present  on  Sunday  and 
hearing  the  conversation  between  the  superintendent,  Hayes, 
and  the  intestate,  as  follows:  "Q.  Where  was  it  Mr.  Haves  gave 
you  instructions  on  Sunday?  A.  At  the  office.  Q.  Who  else? 
A.  Mr.  Adams  and  myself.     Q.  You  say  Mr    Hayes  told  Mr. 
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Adams  to  take  Davis  as  engineer  ?  A.  No,  sir ;  I  didn't  say  so; 
Q.  Did  he  tell  you  to  put  the  hand  car  on  top  of  the  flat  car? 
A.  Yes.  Q.  What  time  was  this  ?  A.  Somewhere  between  1 1  and 
12  o'clock.  Q.  Why  did  you  go  there  on  Sunday?  A.  It  was 
the  usual  thing.  Mr.  Adams  would  go  down  on  Sunday  be- 
tween 11  and  12  o'clock  to  get  orders  for  Monday.  That 
was  Mr.  Hayes*  order  to  go  down  on  Sunday  and  get  orders 
for  Monday."  The  regular  engineer  was  sick,  and  for  this  rea- 
son did  not  run  the  train  on  Monday,  and  Weeks  knew  this. 
Another  witness  testified  he  had  heard  Weeks  give  orders  as 
to  the  runing  of  the  trains  in  the  presence  of  Hayes  without  ob- 
jection or  protest. 

[4,  5]  There  was  evidence  on  the  part  of  the  defendant 
directly  contradicting  the  evidence  of  the  plaintiff,  but  we  cannot 
pass  on  this  conflict  of  evidence,  and  for  the  purpose  of  the 
motion  for  nonsuit  must  accept  the  evidence  of  the  plaintiff 
to  be  true. 

Upon  a  review  of  the  record,  we  find  no  error. 

No  error.  / 


Anderson  v.  Michigan  Cent.  R.  Co. 

(Supreme  Court  of  Michigan,  Sept.  29,  1911.) 

[132  N.  W.  Rep.  480.] 

Trial — Instruction — Conformity  to  Evidence. — It  was  error,  in  an 
action  for  a  servant's  death,  to  submit  grounds  of  negligence  which 
the  evidence  did  not  even  tend  to  show. 

Master  and  Servant — Assumed  Risk.* — Where  a  railroad  switchman 
well  knew  from  long  service  that  most  of  the  side  tracks  in  the  part 
of  the  yard  in  which  he  was  injured  by  derailment  were  built  upon 
"made  ground,"  in  discharging  his  duties  as  switchman  there,  he  as- 
sumed any  risk  resulting  from  the  character  of  the  ground. 

Master  and  Servant — Injuries — ^Jury  Question — Negligence. — In 
an  action  for  a  switchman's  death  by  the  derailment  of  a  train  on  a 
switch,  crushing  decedent,  who  was  on  the  side  of  the  car,  against 
a  lumber  pile,  whether  defendant  was  negligent  in  permitting  a  guage 
of  track  less  than  4  feet  8 5^  inches  at  a  curve  held  a  jury  auestion. 

Master  and  Servant — Injuries — Jury  Question. — In  an  action  for  a 
switchman's  death  by  derailment  of  a  train  on  a  switch  on  a  curve, 

♦For  the  authorities  in  this  series  on  the  question  whether  a  rail- 
road employee  assumes  the  risk  from  dangerous  conditions  merely 
because  he  has  knowledge  of  their  existence  and  location,  see  last 
foot-note  of  Korah  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  38  R.  R.  R.  493, 
61  Am.  &  Eng.  R.  Cas.,  N.  S.,  493;  first  foot-note  of  Cleveland,  etc., 
Ry.  Co.  V.  Powers  (Ind.),  33  R.  R.  R.  563,  56  Am.  &  Eng.  R.  Cas.. 
N.  S.,  563. 
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whether  defendant  permitted  a  gauge  of  track  less  than  4  feet  8f4 
inches  on  the  curve,  and  whether  that  was  the  cause  of  the  injury, 
held  a  jury  question. 

Master  and  Servant — Negligence — Piling  Lumber.! — ^Where  lumber, 
between  which  and  a  car  a  switchman  was  crushed  when  the  car 
was  derailed,  while  he  was  riding  on  the  side  of  it,  was  piled  at  the 
usual  distance  from  the  switch,  negligence  could  not  be  claimed  in 
piling  the  lumber  so  near  the  switch  that  a  derailed  car  could  pos- 
sibly come  in  contact  with  it. 

Master  and  Servant — Injuries — Contributory  Neigligence. — Decedent, 
a  switchman,  was  injured  by  being  crushed  between  a  car,  on  the 
side  of  which  he  was  riding,  and  lumber  piled  along  the  track,  when 
the  car  was  derailed.  While  he  was  not  required  to  be  at  that  place 
on  the  car  at  the  time  of  the  deFailment,  switchmen  usually  ride  in 
such  places  in  switching,  the  movement  of  the  car  usually  being  slow, 
and  decedent's  position  on  the  side  of  the  car  was  safe  when  he 
took  it.  Held,  that  the  question  of  decedent's  contributory  negli- 
gence was  for  the  jury. 

Error  to  Circuit  Court,  Bay  County;  Chester  L.  Collins, 
Judge. 

Action  by  Anna  M.  Anderson,  as  administratrix,  against  the 
Michigan  Central  Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.     Reversed,  and  new  trial  ordered. 

Argued  before  Ostrander,  C.  J.,  and  Bird,  Brooke,  Blair, 
and  Stone,  JJ. 

Humphrey,  Grant  &  Baker,  for  appellant. 
Hall,  Defoe  &  Henry ^  for  appellee. 

Brooke,  J.  Plaintiff's  decedent,  a  man  49  or  50  years  of  age, 
had  been  employed  by  the  defendant  company  as  brakeman  and 
switchman  for  upwards  of  20  years,  and  as  switchman  in  de- 
fendant's yards  at  Bay  City  for  18  years.  Along  the  river  in  the 
vicinity  of  Bay  City,  the  banks  are  exceedingly  low.  Where 
those  banks  have  for  many  years  been  occupied  by  lumber  man- 
ufacturing plants,  it  has  been  the  custom  to  deposit  slabs,  edg- 
ings, and  other  mill  refuse  upon  the  banks  of  the  stream,  thus 
raising  the  level  of  the  bank,  and  making  ground  upon  which 
the  product  of  the  sawmills  was  piled.  Over  the  ground  thus 
filled  in,  defendant  laid  sidings  into  many  Bay  City  mills,  for 
the  purpose  of  delivering  logs  to  the  mills  and  removing  the 
manufactured  lumber  therefrom.     The  ground  about  the  Rich- 

tFor  the  authorities  in  this  series  on  the  subjects  of  the  dutfes  and 
liabilities  of  a  railroad,  as  an  employer,  with  respect  to  objects  or 
structures  over  or  near  tracks,  see  first  foot-note  of  West  v.  Chicago, 
B.  &  Q.  Ry.  Co.  (C.  C.  A.).  37  R.  R.  R.  663,  60  Am.  &  Eng.  R.  Cas., 
N.  S.,  663:  first  foot-note  of  Heilig  v.  Southern  Ry.  Co.  (N.  Car.), 
36  R.  R.  R.  501,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  501. 
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ardson  Lumber  Company  plant  was  thus  filled  in  many  years 
ago,  and  about  the  yard  are  several  tracks  and  switches  laid 
upon  this  so-called  "made  ground."  The  track  upon  which  plain- 
tiff's decedent  lost  his  life  was  constructed  in  November,  1907. 
On  April  3,  1909,  plaintiff's  decedent  was  a  member  of  a  switch- 
ing crew  which  had  been  handling  cars  over  this  track  for  many 
months.  On  that  day  the  crew  attempted  to  move  a  car  partially 
loaded  with  lumber,  from  where  it  stood  upon  a  curve,  to  an- 
other position  in  the  yard.  The  switch  engine,  after  making  a 
coupling,  came  to  rest,  and  while  it  was  standing  still  plaintiff's 
decedent  walked  forward  to  the  front  end  of  the  car  and  climbed 
up  into  the  stirrup,,  holding  onto  the  ends  of  the  boards,  which 
were  piled  unevenly  to  a  height  of  about  10  feet  from  the  top 
of  the  flat  car.  He  took  this  position  on  that  side  of  the  car,  on 
the  outside  of  the  curve,  where  he  could  not  be  seen  by  either 
the  engineer  or  fireman.  The  conductor  and  the  other  switch- 
man remained  on  the  inside  of  the  curve.  The  engineer  started 
to  push  the  car  forward  in  the  usual  manner,  but  had  gone  but 
a  few  feet  when  the  front  wheels  of  the  front  truck  climbed  the 
right-hand  rail  on  the  outside  of  the  curve,  and  after  running 
from  4  to  7  feet,  with  the  flange  on  top  of  the  rail,  it  dropped 
off  to  the  right  and  ran  along  on  the  ties  for  a  few  feet,  until 
the  front  right-hand  comer  of  the  car  came  in  contact  with  a 
pile  of  lumber  alongside  the  track.  As  plaintiff's  decedent  was 
standing  in  the  stirrup  on  this  corner  of  the  car,  he  was  crushed 
between  the  lumber  on  the  car  and  the  pile  alongside  the  track, 
receiving  injuries  from  which  he  died  the  same  day. 

Plaintiff  charged  the  defendant  with  negligence  in  the  fol- 
lowing particulars:  "(1)  In  that  it  omitted  to  provide, 
keep,  and  maintain  in  such  yard  a  reasonably  safe  side 
track  for  such  locomotive  and  cars  to  operate  upon.  (2)  In 
that  is  omitted  to  provide,  keep,  and  maintain  in  such  yard  a 
side  track  having  a  reasonably  safe  substructure  for  such  loco- 
motive and  cars  to  operate  upon.  (3)  In  that  it  constructed 
and  maintained  said  side  track  with  the  -ctirve  therein  having 
sudden  and  abrupt  departures  from  a  uniform  line.  (4)  In 
that  it  omitted  to  construct  and  maintain  said  side  track  with 
the  outer  rails  of  the  curve  thereof  of  a  reasonably  regular  and 
established  elevation.  (5)  In  that  it  omitted  to  place,  keep,  and 
maintain  ballast  upon  the  surface  and  under  said  side  track  to 
make  the  same  reasonably  firm  and  solid.  (6)  In  that  it 
omitted  to  construct  and  maintain  the  rails  of  said  side  track  of 
a  reasonably  uniform  gauge.  (7)  In  that  it  omitted  to  con- 
struct and  maintain  the  joints  in  the  rails  of  said  side  track 
upon  a  reasonably  firm  and  solid  foundation,  so  that  they  would 
not  unduly  depress  when  the  said  locomotive  and  cars  were  run 
over  the  same.  (8)  Having  provided,  constructed,  kept,  and 
maintained  such  side  track  with  its  substructure  unsafe  for  lo- 
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comotives  and  cars  to  operate  upon,  with  a  curve  therein  hav- 
ing sudden  and  abrupt  departures  from  a  uniform  line,  with 
the  outer  rail  wanting  in  a  reasonably  regular  and  established 
elevation,  without  ballast  or  uniform  gauge,  with  the  outer 
rails  of  an  irregular  elevation  and  the  joints  therein  having  a 
foundation  wanting  in  firmness  and  solidity,  in  that  it  omitted  to 
require  said  lumber  company,  in  piling  its  said  lumber,  to  place 
the  same  at  such  reasonable  distance  from  the  rails  of  said 
track  that  when  the  cars  thereon  would  mount  and  leave  the 
same  they  would  not  collide  with  such  piles." 

The  son  of  plaintiff's  decedent,  in  describing  a  portion  of  the 
track  which  the  car  passed  over  before  it  l^ft  the  rail,  testified 
in  part  as  follows:  "I  noticed  the  condition  of  the  track  and 
rail  at  a  point  about  400  feet  east  of  the  switch  track  on  April 
4th.  There  had  not  been  any  change  in  the  track  with  reference 
to  the  rails  and  ballast  when  I  went  down  there  to  take 
measurements  on  the  10th,  a  week  from  the  accident.  Q.  Is 
this  the  time  you  saw  cars  being  moved  in,  at  one  time?  A. 
Yes;  it  is.  Q.  Did  you  notice  on  this  day,  also,  the  condition 
of  the  rails  with  reference  to  any  joints,  or  a  joint,  rather?  A. 
I  did.  There  was  a  joint  in  this  track  just  before  vou  got  to  the 
lumber  pile,  west  from  it.  It  was  the  inner  rail.  That  would  be 
the  south  rail.  As  you  go  in  on  the  track,  it  first  curves  to  the 
right;  then  it  curves  to  the  left.  I  made  measurements  to  see 
how  far  this  joint  was  from  the  switch  where  I  started.  It 
was  396.4  feet,  as  I  remember  it.  That  joint  was  a  couple  of 
inches  lower  than  the  rail  opposite  or  across  the  track.  That 
joint  came  between  two  ties.  I  measured  the  gauge  or  distance 
between  the  rails  where  that  joint  was,  and  found  it  was  4  feet 
8  7/16  inches.  The  track  did  not  keep  that  gfauge  as  it  went 
east.  At  a  point  a  foot  and  one-half  east  of  the  joint  the  gauge 
was  four  feet  nine  inches  and  three-sixteenths.  It  was  three- 
quarters  of  an  inch  wider  at  that  point  than  a  foot  and  a  half 
back.  I  noticed  marks  on  the  left-hand  rail,  beginning  east  of 
the  joint,  411  feet  from  the  switch.  That  was  where  it  left  the 
rail.  The  mark  was  about  7  feet  long  and  began  404  feet  from 
the  switch.  That  was  the  mark  on  top  of  the  rail  made  by  the 
flange  leaving  the  rail.  I  followed  that  mark,  and  it  led  right 
to  where  the  wheel  had  passed  off  the  track.  The  marks  on  the 
ties  show  where  the  wheel  passed  off.  The  mark  commences  on 
the  inside  of  the  left-hand  rail  and  travels  about  7  feet  diago- 
nally across  and  towards  the  outside  part  of  the  rail.  I  measured 
and  found  the  distance  from  the  switch  to  where  the  lumber 
pile  begins  was  418  feet.  The  lumber  pile  was  about  12  feet 
wide,  so  that  it  lay  between  a  point  418  and  430  feet  from  the 
switch.  When  I  was  there  on  the  10th,  I  saw  several  cars 
pushed  in  there  over  this  joint.  They  were  pushed  in  bv  the  lo- 
comotive, so  that  the  locomotive  was  on  the  west  end.     Some 
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of  those  cars  were  loaded.  I  would  not  say  they  all  were.  The 
first  car  farthest  from  the  engine  was  loaded  with  logs.  When 
that  car  passed  over  the  joint,  I  stood  just  south  of  the  joint 
opposite  it,  and  about  six  or  eight  feet  from  the  track.  There 
was  nothing  between  me  and  the  joint  to  interfere  with  seeing 
what  took  place.  Q.  As  the  right-hand  front  wheel  or  trucks 
would  pass  over  the  joint,  did  you  notice  the  effect  on  the  op- 
posite truck?  A.  They  had  a  tendency  to  raise.  Q.  How 
much  did  the  track  settle  at  the  joint  as  the  car  of  logs  passed 
over  it?  A.  We  had  no  way  of  measuring  it,  but  I  should  say 
a  couple  of  inches,  two  or  three  inches.  *  *  *  They  fixed 
that  track  in  there  since  the  accident.  I  do  not  claim  there  is 
any  different  ground  on  the  rail  under  the  rail  next  to  the  river 
than  there  is  under  the  east  rail.  It  is  just  about  the  same — 
the  same  material.  I  sav  the  outside  rail  raised  and  the  inside 
one  went  down.  It  may  have  gone  down,  and  it  may  have  been 
stationarv  for  all  I  know;  but  I  know  the  train  swaved  when 
they  went  in  there,  which  gives  me  the  idea  that  the  outside  rail 
did  not  go  down  as  far,  or  it  did  not  go  down  at  all  as  the  in- 
side rail ;  the  inside  rail  went  down  the  farthest." 

Plaintiff  offered  no  testimony  tending  to  show  that  the  exist- 
ence of  the  alleged  low  joint  or  of  a  track  guage  of  4  feet  8  7/16 
inches  would  tend  to  cause  the  derailment.  Upon  cross-exami- 
nation of  one  of  defendant's  witnesses,  however,  it  appeared 
that  the  proper  guage  upon  a  straight  track  was  4  feet  8J4  in- 
ches, and  upon  a  10-degree  curve  (such  as  the  one  in  question) 
4  feet  9  inches.  This  witness  testified  further:  "On  a  curve 
anything  up  to  a  lO-degree  curve  can  be  carried  around  on  4 
feet  8j4  inches  with  safety.  We  do  not  on  a  curve  ever  reduce 
the  guage  below  4  feet  Syi  inches.  It  would  not  be  prudent  to 
construct  a  standard-guage  railroad  on  a  curve  with  the  guage 
less  than  4  feet  8j/$  inches  at  any  place  in  it.  If  it  were  con- 
structed of  a  narrower  measurement  than  4  feet  Syi  inches,  it 
would  bind  the  drivers  of  the  engine,  and  the  consequence  would 
be  that  it  would  either  turn  the  rails  over  or  the  engine  would  go 
off  the  track.  The  engine  would  not  have  sufficient  guage  to 
carrv  it.  The  engine  would  go  off  from  the  rails  spreading 
more  than  anv  other  reason,  with  the  proper  flange.  I  do  not 
know  of  anvthing  that  might  contribute  to  make  it  go  off,  other 
than  the  rails  spreading." 

It  appeared  affirmatively  that  the  siding  in  question  was  built 
upon  the  same  kind  of  "made  ground'*  as  were  many  others  in 
the  vicinity,  and  that  plaintiff's  decedent  was  thoroughly  familiar 
with  this  fact.  It  further  appeared  that  the  track  was  ballasted 
in  the  ordinary  way  for  such  tracks.  Plaintiff  offered  no  proof 
tending  to  show  that  the  pile  of  lumber  with  which  the  car  col- 
lided was  piled  too  close  to  the  track;  in  fact,  the  record  con- 
clusively shows  that  it  was  piled  at  a    safe  distance    from    the 
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track,  in  the  ordinary  operation  of  the  road  Defendant's  mo- 
tion for  a  directed  verdict  at  the  close  of  plaintiff's  case  was  de- 
nied. It  then  showed  that  the  track  in  question  was  properly 
constructed  and  of  the  proper  guage  at  the  point  in  question, 
when  constructed. 

The  record  showing  the  foregoing  facts,  the  court  charged 
the  jury  in  part  as  follows:  '*It  is  alleged  bv  the  plaintiff  in  her 
declaration  in  this  cause  that  it  is  the  duty  of  defendant:  (1) 
To  keep  and  maintain  a  reasonably  safe  side  track  for  its  loco- 
motives and  cars  to  operate  on.  (2)  To  provide,  keep,  and 
maintain  side  tracks  having  a  reasonably  safe  substructure  for 
the  locomotives  and  cars  to  operate  on.  (3)  To  construct  and 
maintain  its  side  tracks  without  curves  having  sudden  and  ab- 
rupt departures  from  ,a  straight  line.  (4)  To  construct  and 
maintain  side  tracks  with  rails  or  curves  of  a  reasonably  regu- 
lar and  established  elevation.  (5)  To  keep  and  maintain  the 
ballast  on  said  side  track  in  a  reasonably  firm  and  solid  condi- 
tion. (6)  To  construct  and  maintain  the  rails  of  its  side  tracks 
of  a  reasonably  uniform  guage.  (7)  To  construct  and  maintain 
the  joints  and  rails  of  the  side  tracks  upon  a  reasonably  firm  and 
solid  foundation.  (8)  To  require  lumber  companies  in  piling 
lumber  to  place  the  same  a  reasonable  distance  from  the  rails 
of  the  side  track,  so  that  when  the  cars  would  mount  or  leave  the 
rails  they  would  not  collide  with  the  piles.  A  breach  of  each 
one  of  these  several  allegations  of  duty  is  alleged  in  the  said  dec- 
laration, and  I  charge  and  instruct  you  that  the  plaintiff,  hav- 
ing the  affirmative  of  the  case,  assumes  the  burden  of  showing 
that,  as  a  matter  of  law,  these  duties  are  imposed  upon  and  as- 
sumed by  said  defendant,  and  also  to  prove  by  a  preponderance 
of  the  evidence  in  the  case  a  breach  of  one  of  these  duties,  and 
that  the  breach  of  such  duties  so  imposed  by  law  was  the  proxi- 
mate cause  of  the  accident  resulting  in  the  injury  and  death  of 
plaintiff's  decedent." 

[1,  2]  We  think  the  court  was  in  error  in  submitting  to  the 
jury  the  question  of  defendant's  negligence  as  to  points  num- 
bered 5,  7,  and  8.  Not  only  is  there  no  evidence  tending  to  show 
that  any  alleged  insufficiency  in  the  foundation  of  the  track 
caused  or  tended  to  cause  the  derailment,  but  plaintiff's  deced- 
ent, through  his  long  experience,  had  become  thoroughly  ac- 
quainted with  the  fact  that  all  or  at  least  many,  of  the  side 
tracks  in  this  vicinity  were  built  upon  this  so-called  "made 
ground,"  and  he  must  be  held  to  have  assumed  the  risk,  if  any, 
which  arose  from  this  character  of  construction. 

It  is  urged  by  defendant  that  there  is  no  evidence  that  the 
claimed  defects  in  the  track  existed  at  the  time  of  the  accident. 
It  is  true  the  measurements  sworn  to  were  taken  a  week  after 
the  accident,  but  defendant  itself  offered  proof  to  the  effect  that 
in  repairing  the  track  after  the  accident  no  change  had  been 
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made,  but  that  it  had  only  been  put  back  in  the  condition  it  was 
at  the  time  of  the  accident. 

[3-5]  We  think  under  the  evidence  as  it  appears  in  the  rec- 
ord the  question  of  defendant's  negligence  in  permitting  a  guage 
of  less  than  4  feet  Syi  inches  upon  this  curve  was  properly  sub- 
mitted to  the  jury.  Whether  in  fact  it  did  permit  such  a  guage 
was  for  the  jury,  and,  if  it  did  exist  at  the  time  of  the  accident, 
was  that  fact  the  proximate  cause  of  the  derailment. 

[6]  Xo  negligence  on  the  part  of  defendant  can  be  predicated 
upon  the  location  of  the  lumber  pile  with  which  the  car  collided. 
It  was  piled  at  the  usual  and  convenient  distance  from  the 
track,  and  plaintiff's  decedent  had  worked  beside  such  piles  for 
many  years.  It  would  be  obviously  impossible  to  hold  that  lum- 
ber should  be  piled  at  such  a  distance  from  the  track  that  a  de- 
railed car  could  not  collide  with  it.  The  car  in  question  was  40 
feet  long,  and  it  is  possible  that  it  might  have  been  so  operated 
as  to  come  in  contact  with  a  pile  of  lumber  that  distance  from 
the  track. 

[7]  We  are  asked  to  hold  that  plaintiff's  decedent  was  guilty 
of  contributory  negligence,  as  a  matter  of  law,  in  assuming  the 
position  he  took  upon  the  car.  We  cannot  so  hold.  In  the  light 
of  the  actual  occurrence,  it  is  clear  that  he  selected  the  only  place 
upon  the  car  where  there  was  possibility  of  injury,  but  when  he 
took  that  position  it  was  one  of  apparent  safety,  and  but  for  the 
derailment,  which  we  do  not  think  he  was  bound  to  anticipate,  it 
would  have  remained  safe.  No  duty  called  him  to  this  particu- 
lar spot  on  the  car,  but  the  record  shows  that  in  switching  in 
the  yards  switchmen  customarily  ride  wherever  it  is  handiest  to 
get  on.  The  distance  to  be  traveled  is  usually  short,  and  the 
movement  of  the  cars  slow.  A  prudent  man  situated  as  was 
plaintiff's  decedent  might  have  selected  a  safer  place,  but  his 
negligence  must  be  determined  by  the  jury. 

Defendant  urges  that  it  offered  the  only  intelligent  solution  of 
the  question  as  to  what  caused  the  derailment.  The  finding  of 
a  piece  of  scantling  alongside  the  track,  at  the  point  of  derail- 
ment, bearing  marks  indicating  that  the  car  wheel  had  passed 
over  it  is  indeed  persuasive  evidence  that  this  stick  was  the  prox- 
imate cause  of  the  accident.  That  theory  was,  however,  sub^ 
mitted  to  the  jury  and  apparently  rejected.  The  cause  of  the 
derailment  is  a  question  of  fact. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 
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(Supreme  Judicial  Court  of  Maine,  Oct.  9,  1911.) 

[81  AtL  Rep.  216.] 

Appeal  and  Error — Report — Review. — On  report  of  a  cause  by 
agreement  on  the  presiding  justice  ordering  nonsuit,  the  Supreme 
Judicial  Court  will  inquire,  not  whether  there  was  sufficient  evidence 
for  the  jury,  as  in  the  case  of  exceptions,  but  whether,  on  all  the 
evidence,  giving  it  the  weight  that  a  jury  ought  to  give  it,  plaintiff 
is  entitled  to  recover. 

Master  and  Servant — Death  of  Employee — Burden  of  Proof- 
Freedom  from  Contributory  Negligence.* — In  an  action  for  death  of 
a  railway  employee,  the  burden  was  on  plaintiff  to  show  that  dece- 
dent's own  negligence  did  not  contribute  to  the  accident. 

Master  and  Servant — Death  of  Employee — NegUgemce — Evidence — 
Sufficiency. — In  an  action  for  death  of  a  railway  employee,  evidence 
held  insufficient  to  show  negligence  of  the  company  in  delaying  medi- 
cal treatment,  etc.,  after  the  accident. 

Master  and  Servant — Death  of  Employee — Negligctnce — Burden  of 
Proof. — In  an  action  for  death  of  a  railway  employee,  the  burden  was 
on  plaintiff  to  show  negligence  in  delaying  medical  treatment,  etc., 
after  the  accident. 

Report  from  Supreme  Judicial  Court,  Penobscot  County. 

Action  by  John  B.  Tatro,  administrator,  against  Maine  Cen- 
tral Railroad  Company  and  another.  On  report.  Judgment  for 
defendant. 

Action  on  the  case  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff's  intestate,  Alfred  Tatro,  while  in  the 
employ  of  the  defendant  railroad,  and  caused  by  the  alleged  neg- 
ligence of  the  defendant.  The  record  shows  that  Alfred  Tatro 
was  17  years  and  10  months  old  at  the  time  of  the  injury. 

Plea,  the  general  issue.  At  the  conclusion  of  the  plaintiff's 
evidence,  the  presiding  justice  ordered  a  nonsuit,  and  the  plain- 
tiff excepted.  Thereupon  it  was  agreed  that  the  case  should  be 
reported  to  the  law  court  for  decision  upon  so  much  of  the  evi- 
dence as  was  competent  and  legally  admissible. 

Argued  before  Whitehouse,  C.  J.,  and  Savage,  Spear,  Cor- 
nish, Bird,  and  Haley,  JJ. 

*See  second  foot-note  of  Wilson  v.  Illinois  Cent.  R.  Co.  (Iowa). 
39  R.  R.  R.  282,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  282;  first  foot-note 
of  Korah  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  38  R.  R.  R.  493,  61  Am. 
&  Eng.  R.  Cas.,  N.  S.,  493;  second  foot-note  of  Gray  v.  Chicago,  etc.. 
R.  Co.  (Iowa),  37  R.  R.  R.  420,  60  Am.  &  Eng.  R.  Cas.,  420;  second 
head-note  of  Danskin  v.  Pennsylvania  R.  Co.  (N.  J.),  37  R.  R.  R. 
414,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  414;  first  head-note  of  Stack  r. 
East  St.  Loufs  &  S.  Ry.  Co.  (111.),  37  R.  R.  R.  410,  60  Am.  &  Eng. 
R.  Cas.,  N.  S.,  410. 
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John  E.  Nelson,  for  plaintiff. 

Forrest  Goodwin  and  White  &  Carter,  for  defendant  Maine 
Central  R.  Co. 

Hugh  R,  Chaplin,  for  defendant  trustee. 

Savage,  J.  [1]  This  is  an  action  on  the  case  for  personal  in- 
juries. At  the  conclusion  of  the  plaintiff's  evidence  the  presid- 
ing justice  ordered  a  nonsuit,  to  which  order  exceptions  were 
taken  and  allowed.  Thereupon  by  agreement  of  the  parties  the 
case  was  reported  to  the  law  court  for  decision  upon  the  evi- 
dence. We  are  therefore  to  inquire,  not  whether  there  was  suf- 
ficient evidence  to  require  the  case  to  be  submitted  to  a  jury,  as 
we  should  have  to  do  if  the  case  were  heard  upon  the  exceptions, 
but  whether,  upon  all  the  evidence,  giving  it  the  weight  and  ef- 
fect that  a  jury  ought  to  give  it,  the  plaintiff  is  entitled  to  a  ver- 
dict. 

The  plaintiff's  intestate,  Alfred  Tatro,  was  in  the  employment 
of  the  defendant,  and  at  the  time  he  received  his  injuries  was 
working  in  the  defendant's  freight  yard  at  the  Northern  Maine 
Junction.  He  was  assisting  in  shifting  cars.  A  locomotive  was 
attached  to  a  train  of  six  or  seven  cars.  It  was  desired  to  take 
out  the  first  one  back  of  the  locomotive.  It  was  undertaken  to 
do  this  by  "kicking"  back  all  the  cars  in  the  rear  of  the  first  car 
onto  one  track,  and  then  switching  the  first  car  onto  ahother 
track.  By  this  process,  after  the  locomotive  had  set  the  train 
in  motion  backwards,  and  while  it  was  in  motion,  it  was  the  duty 
of  Tatro  to  uncouple  the  first  from  the  second  car  by  lifting  or 
operating  a  lever  rod  on  the  second  car.  If  everything  worked 
as  it  should,  this  would  pull  the  pin  in  the  drawbar  between  the 
cars,  the  cars  would  thereby  become  uncoupled;  and  the  cars  be- 
hind the  first  one  (or  in  front  of  it  as  they  were  going)  would 
proceed  along  the  track  by  their  acquired  momentum.  Thus 
thev  would  be  "kicked  back." 

This  accident  occurred  in  the  night.  It  was  very  dark.  Tatro 
was  on  the  ground  and  had  a  lantern.  He  gave  the  signal  to 
the  engineer  to  back  the  train.  That  was  the  last  seen  of  him 
until  after  he  was  hurt.  It  is  probable  that  be  undertook  to  un- 
couple the  cars,  and  in  some  way  slipped  or  fell  under  them. 
Xo  part  of  the  accident  was  seen  by  anybodv,  and  no  one  knows 
what  Tatro  was  doing  when  he  got  hurt.  But  when  the  locomo- 
tive got  back  to  where  he  was,  it  was  found  that  he  had  been 
run  over,  and  his  left  thigh  crushed,  but  not  entirely  cut  off. 
Examination  showed  that  the  coupling  pin  which  Tatro  is  sup- 
posed to  have  been  trying  to  lift  by  means  of  the  lever  struck 
fast,  so  that  the  lever  could  not  lift  it.  It  was  found  in  that 
condition  after  the  accident. 

[2]  In  the  first  count  in  his  writ  the  plaintiff  alleges  that  the 
coupling  was  defective,  that  the   defendant    negligently    allowed 
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it  to  be  so,  and  that  Tatro  was  injured  by  reason  of 
the  defect  so  n^ligently  allowed  to  exist.  In  the  sec- 
ond count  it  is  allied  that  Tatro  was  young  and  in- 
experienced, and  that  it  was  the  dut>'  of  the  defendant,  not  only 
to  furnish  him  with  reasonably  safe  appliances  with  which  to 
work,  but  also  to  warn  and  instruct  him  with  regard  to  the  per- 
ils of  the  work,  which  it  negligently  failed  to  do.  In  argument 
the  plaintiff  does  not  rely  strongly  upon  either  of  these  counts. 
It  is  not  necessar\'  to  consider  now  whether  the  defendant  was 
negligent  as  charged  in  these  counts ;  for  in  any  event,  so  far  as 
they  are  concerned,  the  plaintiff  must  fail  upon  another  ground. 
The  rule  is  well  settled  in  this  state  that,  when  a  plaintiff  seeks 
to  recover  for  injuries  caused  by  the  defendant's  negligence,  the 
burden  is  on  him  to  show  affirmatively  that  no  want  of  due  care 
on  his  own  part  contributed  to  the  injuries.  McLane  v.  Perkins,. 
92  Me.  39,  42  Atl.  255,  43  L.  R.  A.  487 ;  Day  v.  Boston  &  Maine 
R.  R.,  96  Me.  207,  52  Atl.  771,  90  Am.  St.  Rep.  335.  If  there 
is  no  proof  either  way,  the  plaintiff  cannot  recover.  It  is  in- 
cumbent on  the  plaintiff  in  this  case  to  show  that  Tatro's  own 
negligence  did  not  contribute  to  his  injur>'.  That  he  has  not 
done,  and,  unfortunate  as  it  may  be,  cannot  do.  No  one  saw  the 
accident,  and  there  is  nothing  in  the  case  which  indicates  in  any 
way,  in  what  manner,  or  by  what  cause,  Tatro  got  under  the 
car  wheels;  and,  that  being  so,  it  is  useless  to  speculate  as  to 
how  it  might  have  happened.  Therefore  the  suit  is  not  main- 
tainable under  either  of  the  first  two  counts. 

But  in  a  third  count  the  plaintiff  alleges  that  Tatro  at  the 
time  of  the  accident  was  far  from  medical  aid,  and  that  by  rea- 
son of  the  accident  he  was  in  imminent  danger  of  bleeding  to 
death ;  "that  the  exigency  made  immediate  action  imperiously 
necessar>';  that  it  thereby  became  the  obvious  and  imperative 
duty  of  the  defendant  to  produce  medical  aid  for  him  at  the 
earliest  possible  moment;  that  the  defendant  assumed  said  duty 
and  undertook  its  fulfillment;  but  having  undertaken  it,  that  it 
failed  to  use  due  csre  and  diligence  in  the  discharge  of  the  duty 
which  it- owed,  and  which  humanity  dictated,  but  so  negligently 
and  wantonly  performed  said  duty  that  Tatro  lost  his  life 
thereby,  and  suffered  great  anguish  of  body  and  mind." 

Under  these  allegations,  and  upon  the  proof,  the  plaintiff 
contends,  first,  that  "the  strict  necessity  and  urgent  exigency 
of  this  case  placed  upon  the  defendant  the  duty  of  caring  for 
Tatro  after  his  injury  with  a  proper  regard  for  his  safety  and 
the  laws  of  humanity;"  and,  secondly,  that  "whether  or  not  the 
law  imposed  upon  the  defendant  the  duty  of  so  caring  for  him,^ 
the  duty  was  assumed  by  the  defendant,  and  having  been  as- 
sumed, and  its  performance  actually  entered  upon,  the  defendant 
was  obliged  to  discharge  the  duty  with  reasonable  care;"  that 
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it  performed  the  duty  negligently,  to  the  injury  of  Tatro,  and 
hence  is  liable  in  this  action. 

[3]  We  do  not  find  it  necessary  to  consider  or  determine  the 
correctness  of  the  plaintiff's  propositions  of  law;  for,  assuming, 
but  not  deciding,  that  the  law  is  as  claimed  by  him,  we  think  the 
action  cannot  be  sustained  upon  the  facts. 

The  facts  bearing  upon  this  branch  of  the  case,  as  we  gather 
them  from  the  evidence,  are  these:  The  accident  occurred  at 
about  1 1 :25  o'clock  at  night,  and  at  a  place  in  the  yard  nearly 
half  a  mile  from  the  defendant's  station  at  Northern  Maine 
Junction.  The  engineer  of  the  sTiifting  locomotive  at  once  sent 
his  fireman  and  a  brakeman  on  the  locomotive  to  the  sta- 
tion. They  reached  the  station  and  notified  the  yard- 
master  at  about  11:28  o'clock  that  Tatro  had  had  his 
leg  cut  off.  The  yardmaster  notified  the  train  dispatcher 
at  Waterville,  who  had  charge  of  the  running  of  trains  upon  that 
division,  and  asked  for  orders  to  take  Tatro  from  Northern 
Maine  Junction  to  Bangor,  a  distance  of  about  five  miles.  In- 
stead of  ordering  the  yardmaster  to  take  him  in,  the  train  dis- 
patcher ordered  him  to  send  Tatro  in  to  Bangor  on  a  freight 
train  which  was  just  then  arriving  at  Northern  Maine  Junction 
from  the  west,  and  which  had  the  right  of  way  as  far  as  the 
Bangor  yard.  This  freight  train  took  Tatro  in  the  caboose,  and 
left  the  Northern  Maine  Junction  yard  for  Bangor  at  11:45 
o'clock  or  about  20  minutes  after  the  accident  A  brakeman  was 
sent  with  Tatro.  The  train  was  ruhning  extra  from  Northern  Main 
Junction,  and  consequently  had  to  flag  through  the  Bangor  yard. 
This  meant,  of  course,  that  it  had  to  go  slowly  through  the 
yard.  How  long  it  took  to  make  the  run  to  the  Bangor  yard, 
and  how  long  to  run  through  the  yard  to  the  station,  is  not 
dearlv  shown.  The  brakeman  estimates  that  it  took  10  minutes 
to  run  to  the  yard,  and  that  they  were  delayed  at  the  semaphore 
about  20  minutes,  before  proceeding  through  the  yard.  At  the 
same  time  he  testified  that  they  reached  the  Bangor  station  about 
12  o'clock.  We  think  it  was  probably  as  late  as  12:05  or  12:10. 
We  think  so,  because  Dr.  Robinson  testifies  that  he  was  tele- 
phoned to  from  the  hospital,  as  we  understand  his  testimony, 
"at  midnight  or  a  little  after,"  and  asked  to  go  to  the  hospital 
to  attend  upon  Tatro.  Also,  the  driver  of  the  hospital  ambulance 
testified  that  he  was  telephoned  to,  presumably  from  the  hospital, 
to  go  to  the  station  for  Tatro ;  that  he  got  the  call  "right  around 
a  little  after  12  o'clock;"  that  he  took  10  to  15  minutes  to  harness 
and  get  started,  and  3  minutes  to  drive  from  the  stable  to  the 
station;  and  that  he  arrived  at  the  station  at  12:25.  Necessarily 
the  hospital  authorities  had  been  communicated  with  before  they 
telephoned  to  the  doctor  and  the  ambulance  driver;  and,  taking 
the  whole  situation  into  account,  we  think  it  is  fair  to  assume  that 
the  hospital  was  notified  after  Tatro  reached  the  Bangor  station. 
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Meanwhile  Tatro  had  been  placed  in  the  baggage  room.  Al- 
though the  engineer  at  the  Northern  Maine  Junction  yard  had 
bound  a  bell  cord  around  his  leg  as  tightly  as  he  could  to  prevent 
hemorrhage,  he  was  losing  blood  and  growing  weaker.  Dr. 
Holt  had  been  sent  for,  but  by  whom  it  does  not  appear.  He 
arrived  at  the  station  about  20  or  25  minutes  after  Tatro  did, 
but  not  until  after  the  ambulance  arrived.  For  some  reason, 
not  explained  in  the  testimony,  Tatro  was  not  put  into  the  ambu- 
lance until  20  or  25  minutes  later.  But  finally,  after  he  had 
lain  in  the  baggage  room  from  between  three-quarters  of  an  hour 
to  an  hour,  he  -was  taken  to  the  hospital.  There  his  leg  was 
amputated.  He  died  at  4:45  that  morning,  from  "shock  and 
hemorrhage." 

This  is  an  unsatisfactory  account  of  what  happened  after  Tatro 
reached  Bangor — unsatisfactory,  because  as  to  most  of  the  points 
of  time  we  have  to  rely  upon  the  mere  estimates  of  witnesses, 
and  estimates  not  entirely  harmonious.  But  the  foregoing 
statement,  made  after  a  close  scrutiny  of  such  evidence  as  we 
have,  represents  our  conclusions. 

It  appears,  then,  that  about  20  or  25  minutes  after  Tatro 
reached  the  Bangor  station  a  reputable  surgeon  and  an  ambulance 
procured  by  some  one  were  in  attendance,  and  there  seems  to 
be  no  ground  for  charging  negligence  upon  the  defendant  after 
that.  Nor  do  we  think  that  the  defendant  is  chargeable  with 
negligence  after  the  train  reached  the  station,  if  within  20  or 
25  minutes,  at  the  midnight  hAur,  a  sergeon  and  an  ambulance 
had  been  procured.  That  would  seem  to  indicate  reasonable 
diligence,  especially  if,  as  appears  to  be  probably  true,  the  hos- 
pital authorities  were  set  to  work  immediatly  after  the  arrival 
of  the  train.  The  hospital  had  sergeons,  and  it  had  an  ambulance 
and  if,  upon  call  the  hospital  authorities  undertook  to  care  for 
Tatro,  and  their  acts  indicate  that  they  did,  we  think  the  defend- 
ant was  justified  in  relying  upon  such  an  undertaking,  and  would 
not  be  liable  for  any  such  delays  in  reaching  Tatro  as  are  shown 
in  this  case.  And  in  point  of  fact  we  are  impressed  with  the 
belief  that,  if  there  was  any  unreasonable  delay  in  Bangor,  the 
delay  was  that  of  the  ambulance  driver,  for  which  the  defendant 
is  not  responsible. 

So  much  relates  to  negligence  after  the  train  reached  the 
Bangor  station.  But  the  plaintiflF  contends  that  reasonable  care 
and  diligence  required  the  defendant  to  send  Tatro  immediatly  to 
Bangor,  where  he  could  receive  surgicial  and  hospital  treatment, 
and  particularly  so  to  arrange  the  use  of  its  tracks  that  there 
should  be  no  delay  in  running  through  the  Bangor  yard.  It 
is  also  contended  that  the  defendant  should  have  telegraphed 
from  Northern  Maine  Junction  to  Bangor  and  had  a  surgeon  and 
an  ambulance  in  attendance  when  Tatro  arrived  there.  It  is  doubt- 
less true  that,  if   the  train  which  bore  Tatro  could  have  run 
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through  the  Bangor  yard  without  delay,  it  would  have  reached 
the  Bangor  station  at  about  12  o'clock ;  and  if  a  surgeon  and  am- 
bulance had  then  been  in  attendance  he  might  have  been  saved 
^bout  a  half  hour  of  suffering.  Since  there  can  be  no  recovery 
for  loss  of  life,  that  is  the  extent  of  the  defendant's  liability 
in  any  event. 

[4]'  It  is  shown  that  the  extra  freight  which  took  Tatro  could 
reach  Bangor  in  less  time  than  it  would  take  to  make  up  a 
special  and  send  it  in,  so  no  fault  can  be  attributed  to  the  de- 
fendant for  sending  him  in  on  the  freight.  It  is  not  shown 
what  other  efforts,  if  any,  the  defendant  made  to  get  him  into 
Bangor  station  quickly,  nor  whether,  in  the  limited  time,  it 
was  possible  to  get  a  clear  track  through  the  Bangor 
yard.  The  burden  of  showing  a  negligent  lack  of  effort, 
and  the  consequent  injury  to  Tatro,  is  upon  the  plaintiff.  That 
burden  is  not  sustained.  From  the  mere  fact  that  the  train  was 
delayed  probably  from  10  to  20  minutes  in  passing  through  the 
yard,  we  do  not  think  it  can  properly  be  inferred  that  the  delay 
was  due  to  the  negligence  of  the  defendant.  Even  a  slight  fa- 
miliarity with  a  large  railroad  freight  yard  at  night,  with  mak- 
ing up  trains,  shifting  trains,  dispatching  trains,  shows  that 
such  an  inference  would  be  mere  guesswork,  a  choice  among 
possibilities. 

Lastly,  did  due  care  and  diligence  require  the  defendant  to 
telegraph  ahead  to  Bangor  for  a  surgeon  and  ambulance?  We 
feel  constrained  to  answer  the  question  in  the  negative.  Bangor 
was  only  about  5  miles  distant.  A  train  started  to  carry  Tatro 
there  within  20  minutes  after  he  was  hurt.  The  hospital  am- 
bulance was,  it  seems  within  3  minutes'  drive  from  the  station. 
The  case  does  not  show  that  the  presence  of  a  surgeon  at  the 
station  was  necessary,  though  it  may  have  been  useful.  So  far 
as  appears,  Tatro  might  have  been  taken  to  the  hospital  as  soon 
as  the  ambulance  arrived.  With  such  expectations  of  obtaining 
speedy  siirgical^help  as  the  defendant's  servants  might  reasonably 
have  in  such  a  city  as  Bangor,  under  the  conditions  which  existed 
there,  we  do  not  think  that  failure  to  telegraph  should  be  regarded 
as  want  of  reasonable  care.  Nor,  in  saying  this,  do  we  overlook 
the  urgency  of  the  situation.  The  defendant,  indeed,  in  argu- 
ment contends  that  it  is  not  shown  by  the  evidence  that  its 
servants  did  not  telegraph,  and  therefore  that  the  plaintiff  must 
fail  on  this  ground  from  lack  of  proof.  But  we  have  assumed 
that  they  did  not  telegraph. 

We  do  not  discover  any  valid  ground  upon  which  the  plaintiff 
can  recover. 

Judgment  for  the  defendant. 
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(Supreme  Court  of  California,  Sept.  30,  1911.) 
[118   Pac.   Rep.  237.] 
Street   Railroads^Operatioa— Coatributory  Negligence   of   Person 


«•  Walking  on  Tracks.* — On  alighting  from  a  street 
car,  plaintiff  started  to  walk  down  the  track,  there  being  no  side- 
walks, and  heard  a  car  following  him,  and  saw  the  headlight.  Being 
near  the  left  track  and  out  of  danger  from  the  right,  he  proceeded, 
and  was  struck  by  the  car  which,  contrary  to  usual  custom,  was  upon 
the  left  track.  Held  that,  as  it  is  not  negligence  per  se  to  walk  be- 
tween the  tracks  of  a  street  railway,  and  as  plaintiff  had  a  right  to 
believe  the  cars  would  be  operated  in  their  usual  way,  he  was  not 
guilty  of  negligence  as  a  matter  of  law. 

Trial — Nonsuit — Inferences  from  Evidence. — In  determinii^g  the 
propriety  of  nonsuit  at  the  close  of  plaintiff's  case,  the  evidence 
most  favorable  to  plaintiff  must  be  accepted  as  true. 

Negligence — ^Acts  Constituting  Negligence  Per  Se.t — No  act  which 
the  majority  of  men  would  do  under  similar  circumstances,  and  which 
is  usually  done  with  safety,  is  negligence  per  se. 

Negligence — ^Taking  Case  from  Jury. — Where  reasonable  minds 
might  draw  different  conclusions  as  to  the  question  of  negligence,  it 
is  one  for  the  jury. 

Evidence — Opinion  Evidence — Conclusions. — In  an  action  by  a 
pedestrian  run  down  by  a  street  car,  where  he  alleged  that  no  bell 
or  whistle  was  sounded,  and  the  defendant  denied  that  allegation,  an 
objection  was  properly  sustained  to  a  question  asking  him  if  he  would 
have  heard  any  whistle  or  bell  sounded  within  two  blocks  of  where 
he  was  struck,  as  calling  for  the  conclusion  of  the  witness. 

Evidence — Opinion  Evidence — Conclusions. — In  an  action  by  plain- 
tiff, who  was  run  down  by  a  street  car,  a  question  as  to  whether, 
when  the  witness  first  saw  plaintiff,  he  was  in  a  position  where  the 
car  would  strike  him  was  improper  in  calling  for  a  conclusion. 

Stroet  Railroads— Operation— Injuries— Actions— Evidence.— In  an 
action  by  plaintiff,  who  was  run  down  while  walking  upon  the  tracks 


*For  the  authorities  in  this  series  on  the  right  to  drive  or  walk 
upon  or  cross  street  railway  tracks  at  other  points  than  street  cross- 
ings, see  first  foot-note  of  Thompson  r.  Albuquerque  Traction  Co. 
(N.  Mex.).  38  R.  R.  R.  656,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  656;  Car- 
roll r.  Boston  Elevated  Ry.  (Mass.),  36  R.  R.  R.  401,  59  Am.  &  Eng. 
R.   Cas,,   N.   S..  401. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  definitions 
of  negligence,  see  second  foot-note  of  Easier  v.  Sacramento,  etc., 
Co.  (Cal.),  38  R.  R.  R.  554,  61  Am.  &  Eng.  R.  Cas.,  N.  S..  554;  first 
foot-note  of  Houston,  etc.,  R.  Co.  r.  Alexander  (Tex.),  38  R.  R  R. 
464,  61  Am.  &  Eng.  R.  Cas..  N.  S..  464;  fifth  head-note  of  Heinz  v. 
Baltimore  &  O,  R.  Co.  (Md.),  38  R.  R.  R.  172.  61  Am.  &  Eng.  R. 
Cas.,  N.  S..  172;  last  foot-note  of  Illinois  Cent.  R.  Co.  r.  O'Neill  (C 
C.  A.),  37  R.  R.  R.  99,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  99. 
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of  a  street  railroad,  testimony  as  to  when  the  brakes  were  applied 
after  striking  plaintiff  was  immaterial,  bearing  neither  upon  the  is- 
sue of  the  speed  of  the  car,  nor  showing  care  not  to  injure  plaintiff. 

I>epartment  2.  Appeal  from  Superior  Court,  Los  Angeles 
County ;  W.  R.  Hervey,  Judge. 

Action  by  Thomas  Lawyer  against  the  Los  Angeles  Pacific 
Company.  From  a  judgment  for  defendant  and  an  order  denying 
his  motion  for  new  trial,  plaintiff  appeals.    Reversed. 

Gray,  Barker  &  Bowen  and  Allen,  Van  Dyke  &  Jtitten,  for 
appellant. 

Gurney  E.  NewHn,  for  respondent. 

Melvin,  J.  Plaintiff  appeals  from  the  judgment  and  from 
an  order  denying  his  motion  for  a  new  trial  in  his  action  for 
damages  for  personal  injuries.  Defendant's  motion  for  nonsuit 
was  granted,  and  we  are  called  upon  to  determine  whether  or 
not  the  court  erred  in  its  action  on  said  motion.  The  evidence 
in  plaintiff's  behalf  showed  that  at  the  time  of  the  injury  he  was 
walking  between  the  tracks  of  the  defendant  corporation  on 
Santa  Monica  avenue,  in  the  county  of  Los  Angeles.  The  hour 
was  between  7  and  8  o'clock  in  the  evening.  Plaintiff  left  the 
car  at  Vermont  avenue,  and  started  westerly  along  Santa  Monica 
avenue  toward  his  home.  After  walking  about  four  blocks, 
he  came  to  a  place  where  there  was  no  sidewalk,  and  as  the 
street  was  muddy  he  took  a  well-beaten  path  near  defendant's 
south  track,  which  he  followed  in  its  course  beside  the  track 
for  a  distance  of  150  feet,  and  then,  still  using  the  path,  went 
across  the  south  track  to  the  space  between  the  two  tracks, 
where  the  beaten  footway  continued.  In  his  account  of  the  acci- 
dent, plaintiff  testified:  "There  was  a  street  intersecting  Santa 
Monica  avenue  from  the  north,  and  I  had  just  passed,  crossed  that 
street  on  Santa  Monica  avenue,  about  30  feet,  when  I  saw  a  light 
flash  on  the  north  track,  and  I  heard  the  car  coming,  and  then 
stepped  back  to  the  south  track,  and  I  expected  the  car  to  run 
on  the  north  track,  so  I  stepped  to  the  south.  I  stopped  and 
looked  around,  facing  the  north,  and  looked  to  the  east.  Just 
happened  to  look  around,  and  saw  the  car  within  10  feet  of  me, 
and  I  made  a  quick  dodge,  but  it  came  too  fast.  I  could  not 
dodge  it.  I  dodged  off  towards  the  north  track."  The  step  of 
the  car  struck  plaintiff,  and  he  sustained  very  severe  injuries.  At 
the  time  of  the  accident,  the  rain  was  falling,  the  mud  was  deep, 
and  the  footpath  between  the  tracks  was  the  only  convenient 
place  for  pedestrians.  The  space  between  the  inner  rails  of  the  two 
tracks  was  about  9  feet  in  width,  and  in  this  strip  were  placed 
the  poles  from  which  the  trolley  wires  suspended.  The  car  was 
running  very  rapidly  at  the  time  of  the  accident,  and  the  bell 
had  not  been '  sounded,  nor  had  the  whistle  been  blown,  while 
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the  car  was  traversing  more  than  two  blocks  to  the  eastward  of 
the  point  where  plaintiff  was  struck.  Contrary  to  custom,  the 
car  was  being  operated  in  a  westerly  direction  on  the  south  or 
left-hand  track.  Plaintiff's  showing,  therefore,  is  that  he  was 
proceeding  along  a  beaten  pathway  between  defendant's  tracks; 
that  defendant's  car  approached  him  from  the  rear  without  any 
sound  of  bell  or  whistle  and  moving  contrary  to  custom  on  the 
left-hand  track ;  that  seeing  the  flash  of  the  headlight  on  the  track 
upon  which  the  car  proceeding  in  that  direction  was  commonly 
operated  he  hastened  to  a  place  supposed  by  him  to  be  a  safe  one, 
and  which  ordinarily  would  have  placed  him  out  of  danger ;  and 
that  he  was  then  struck  by  the  car,  which  was  running  very 
rapidly. 

[1]  Respondent  concedes  that  plaintiff  introduced  at  the  trial 
sufficient  evidence  to  make  out  a  prima  facie  case  of  negligence 
on  the  part  of  the  defendant  in  the  operation  of  the 
car,  but  the  granting  of  the  motion  for  nonsuit  is  de- 
fended upon  the  ground  that  the  evidence  conclusively  established 
such  negligence  on  the  part  of  plaintiff  as  contributed  proxi- 
mately to  cause  the  accident.  Appellant  insists  that  the  question 
whether  or  not  he  was  guilty  of  contributory  negligence  was  one 
of  fact  for  the  jury,  and  that  under  the  evidence  his  conduct 
was  not  such  that  the  court  could  say,  as  matter  of  law,  that  he 
was  guilty  of  negligence.  Being  between  the  tracks  of  an  elec- 
tric railroad  upon  a  public  street  is  not  negligence  per  se.  The 
street  is  for  the  use  of  the  public,  although  the  car.  which  can  be 
operated  only  on  the  track,  has  the  better  right  to  that  part  of  the 
thoroughfare,  to  which  pedestrians  must  yield  when  necessary. 
The  rights  of  a  company  operating  street  cars  are  otherwise  not 
superior  to  those  of  persons  who  mav  be  walking  on  the  street. 
See  Shea  v,  Potrero  &  Bay  View  R.  R.  Co.,  44  Cal.  428;  Clark  v. 
Bennett.  123  Cal.  279,  55  Pac.  908;  Scott  v.  San  Bernardino 
Valley  Traction  Co.,  152  Cal.  610,  93  Pac.  677.  The  person  walk- 
ing upon  that  part  of  the  street  near  the  tracks  of  an  electric 
railway  has  a  right  to  beleive  that  those  in  charge  of  the  street 
cars  will  operate  them  in  the  usual  manner,  and  will  take  the 
customary  precautions.  The  rights  and  duties  of  the  pedestrian 
and  the  motorman  in  a  case  like  this  are  reciprocal,  and  the  con- 
duct of  either  must  be  considered  in  the  light  of  all  the  circum- 
stances of  the  particular  case  in  determining  whether  or  not 
it  amounted  to  negligence.  Here  the  plaintiff  had  the  right  to 
expect  that  defendant's  servant  would  sound  the  warning  bell 
as  the  car  approached,  particularly  because  he  had  just  passed 
a  cross  street.  He  naturally  and  properly  expected  that  any  west- 
bound car  would  be  run  according  to  custom  on  the  north  track. 
It  is  true  that  after  plaintiff  left  the  sidewalk,  he  saw  a  light 
in  the  direction  of  Vermont  avenue,  but  it  was  more  than  1,000 
feet  distant,  and  he  could  not  tell  whether  it  was  the  headlight 
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of  a  car  or  a  street  lamp.  Under  such  circumstances,  it  was 
not  his  duty  to  postpone  his  entry  upon  the  path  between  the 
tracks  until  he  became  certain  of  the  source  of  this  light.  His 
first  intimation  of  the  car's  approach  was  the  flashing  of  the 
headlight  on  the  north  track  and  the  rumbling  of  the  car.  He 
was  then  near  enough  to  the  south  track  to  be  in  danger  from 
a  car  traveling  on  it,  and  out  of  the  way  of  any  car  that  might 
be  moving  on  the  north  track.  He  walked  about  10  feet  after 
he  saw  the  flash  of  the  headlight,  turned  toward  the  north  and 
east,  and  then  saw  the  car  almost  upon  him,  approaching  on 
the  south  track. 

[2]  There  is  some  contradiction  in  his  testimony  regarding 
the  number  of  feet  traversed  by  him  after  he  saw  the  gleam  of  the 
headlight,  but  we  must  take  the  version  most  favorable  to  plain- 
tiff in  dertermining  the  propriety  of  a  nonsuit. 

[3]  Can  we  say  that  plaintiff's  conduct  under  the  circumstances 
disclosed  by  the  evidence  offered  in  his  behalf  amounted  to 
negligence  per  se?  No  act  "which  the  majority  of  men  would 
do  in  the  existing  circumstances,  and  which  we  may  presume  is 
usually  done  in  safety,  is  negligence  per  se."  Scott  v.  San  Ber- 
nardino Valley  Traction  Co.,  supra.  Measured  by  this  stand- 
ard, we  think  that  the  action  of  the  court  below  in  granting  the 
motion  for  nonsuit  was  improper. 

[4]  This,  we  think,  is  clearly  a  case  covered  by  the  rule  that, 
"if  reasonable  minds  might  draw  different  conclusions  upon  the 
question  of  negligence,  the  question  is  one  of  fact  for  the  jury." 
Johnson  v.  S.  P.  R.  R.  Co.,  154  Cal.  295,  97  Pac.  525.  Our 
attention  has  been  called  to  the  case  of  North  Chicago  St.  R. 
R.  Co.  z\  Irwin,  202  111.  347,  66  N.  E.  1077,  which  is  almost  on 
all  fours  with  the  one  at  bar.  There  the  essential  facts  were  as 
follows:  Plaintiff's  decedent  was  riding  a  bicycle  between  the 
tracks  of  the  railroad  company,  going  in  the  same  direction  as 
the  car.  The  hour  was  near  midnight  and  the  car,  contrary  to 
the  usual  custom,  was  running  on  the  left-hand  instead  of  the 
right-hand,  track.  The  speed  was  from  12  to  15  mile  an  hour. 
When  within  25  or  35  feet  of  the  rider,  the  motorman  sounded  his 
gong,  but  did  not  slacken  the  speed  of  the  car.  The  man  on  the 
bicycle  turned  to  go  from  the  space  between  the  tracks  upon 
the  left-hand  track,  and  was  struck  by  the  car  and  killed.  In  the 
opinion  sustaining  the  denial  of  appellant  corporation's  motion 
for  a  peremptory  verdict  in  its  favor,  this  language  peculiarly 
applicable  to  the  matter  we  are  here  considering,  is  used: 
"Whether  the  mortorman  was  in  the  exercise  of  ordinary  care 
for  the  safety  of  persons  who  might  be  upon  the  street,  or  the 
appellee's  testator  guilty  of  contributory  negligence,  were  properly 
regarded  by  the  trial  court  as  being  questions  of  fact.  There 
was  no  allegation  in  the  declaration  that  propelling  the  car  north- 
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ward  upon  the  westerly  or  south-bound  track  was  an  act  of 
negligence,  still  the  court  did  not  err  in  permitting  the  appellee 
to  prove  the  existence  of  the  custom  of  running  all  north-bound 
cars  on  the  east  track  and  all  south-bound  cars  on  the  west 
track.  The  existence  of  this  custom  entered  into  the  considera- 
tion of  the  question  whether  the  motorman  was  in  the  exercise 
of  ordinary  care  in  propelling  the  car  northwards  on  the  west 
track  at  such  a  rate  of  speed  as  12  or  15  miles  per  hour,  and 
also  bore  upon  the  question  of  the  carefulness  of  negligence  of 
the  deceased  in  leaving  the  space  between  the  tracks  and  going 
upon  the  west  track,  in  order  to  be  out  of  danger  from  a  car 
moving  northward." 

[5]  The  plaintiff,  who  was  a  witness  in  his  own  behalf  (after 
he  had  testified  that  no  bell  or  whistle  was  sounded  on  the  ap- 
proaching car  before  it  struck  him),  was  asked  the  following 
question:  "If  any  bell  or  whistle  had  been  sounded  within 
two  blocks  from  where  you  were  struck  that  night,  could  you 
have  heard  it?"  The  court  sustained  the  objection  upon  the 
ground  that  a  conclusion  o^  the  witness  was  called  for.  This 
ruling  was  correct.  The  answer  contained  a  denial  of  the  allega- 
tion in  the  complaint  that  no  bell  was  sounded  and  no  whistle 
was  blown  as  the  car  approached  plaintiff.  One  of  the  ques- 
tions which,  under  the  pleadings  and  proof,  the  jury  would  have 
been  called  upon  to  determine  was  this  issue  of  fact.  The  question 
propounded  to  Mr.  Lawver  was  not  within  the  rule  announced 
in  Raymond  v.  Glover,  122  Cal.  471,  55  Pac.  398.  In  that  case 
a  witness  was  permitted  to  testify  that  one  person  was  within 
hearing  of  a  remark  made  by  another,  on  the  ground  that  "non- 
professional witnesses  are  allowed  to  express  opinions  based 
on  facts  within  their  personal  observation,  when  the  facts  can- 
not be  so  described  as  to  enable  another  to  draw  any  intelli- 
gent  conclusion  therefrom." 

[6]  The  court  properly  refused  to  permit  Miss  Carrie  Ryers, 
a  witness,  to  state  whether  or  not,  when  she  first  observed  Mr. 
Lawyer  about  200  feet  ahead  of  the  car,  he  was  in  a  position 
where  the  car  would  strike  him.  Obviously  any  declaration  on 
that  subject  would  be  a  conclusion  drawn  by  her  from  the  facts — 
a  deduction  which  the  jury  might  make,  as  well  as  the  witness. 
However,  on  cross-examination.  Miss  Byers  did  testify  with- 
out objection  that  plaintiff  was  "where  he  would  be  hit." 

[71  The  court  did  not  err  in  sustaining  the  objection  to  the 
question  propounded  to  witness  Byers:  "How  long  after  Mr. 
Lawyer  was  struck  was  it  before  the  brake  was  applied?"  The 
speed  of  the  car  was  a  matter  in  issue,  and  there  was  some  evi- 
dence regarding  the  distance  the  car  moved  after  striking  plain- 
tiff. It  therefore  would  have  been  proper  to  inquire  at  what 
distance  from  the  point  at  which  Mr.  Lawyer  was  struck  the 
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brakes  were  appKed,  but  we  do  not  see  how  the  length  of  time 
elapsing  between  the  impact  of  the  car  again^  the  man  and  the 
application  of  the  brakes  would  be  material. 

No  other  suggested  errors  require  attention. 

The  judgment  and  order  are  reversed. 

We  concur  Henshaw,  J. ;  Lorigan,  J. 
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(Supreme  Coart  of  Delaware,  June  20,  1911.) 

[80  Atl.  Rep.  617.] 

Negligence — ^Evidence — ^Question  for  Jury. — ^Where  the  evidence  in 
an  action  for  personal  injuries  is  such  that  the  jury  might  have  found 
defendant  negligent  in  failing  to  give  warning  suitable  to  the  danger 
it  was  about  to  create,  the  question  of  negligence  is  for  the  jury. 

Kailroads — Injuries  to  Persons  on  Track — Care  Required.* — The 
law  requires  a  railroad  company  to  give  warning  of  the  approach 
and  movements  of  its  engines,  and,  under  the  varied  conditions  of 
their  operation,  requires  generally  that  such  warning  shall  be  timely 
and  sufficient,  and  what  is  a  warning  sufficient  to  enable  persons  on 
or  near  the  tracks  to  avoid  danger,  depends  upon  the  place  of  dan- 
ger, the  position  of  the  person  endangered,  and  the  right  and  pur- 
pose of  his  presence. 

Railroads — Injuries  to  Persons  Working  About  Cars — Question  for 
Jury — Negligence. — In  an  action  against  a  railroad  company,  for 
injuries  resulting  in  the  death  of  a  person  working  on  or  about  its 
tracks  in  the  yard  of  an  independent  employer,  in  which  its  switch 
engines  were  operated,  whether  defendant  failed  to  give  a  sufficient 
warning  held,  on  the  evidence,  for  the  jury. 

Railroads — ^Action  for  Injuries  to  Person  on  Track — ^Admissibility 
of  Evidence. — In  an  action  for  wrongful  death  against  a  railroad  en- 
gaged in  switching  cars  on  tracks  in  the  yard  of  a  Pullman  car  com- 


*For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
care  due  from  railroad  companies  to  licensees  and  trespassers  on 
tracks  before  their  presence  is  discovered,  see  first  foot-note  of  Cen- 
tral of  Georgia  Ry.  Co.  v.  Blackmon  (Ala.),  39  R.  R.  R.  292,  62  Am. 
&  Eng.  R.  Gas.,  N.  S.,  292;  foot-note  of  Shields  v.  Southern  Pac. 
Co.  (Ore.),  39  R.  R.  R.  166,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  166;  foot- 
note of  Covington,  etc.,  Co.  v.  Marsh  (Ky.),  38  R.  R.  R.  196,  61  Am. 
&  Eng.  R.  Cas.,  N.  S.,  196;  last  foot-note  of  Chicago,  etc.,  Ry.  Co. 
V.  Smith  (Ark.),  37  R.  R.  R.  51,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  51. 

For  the  authorities  in  this  series  on  the  subject  of  duties  of  train- 
men to  licensees  and  trespassers  on  railroad  tracks  after  their  pres- 
ence is  discovered,  see  Covington,  etc.,  Co.  v.  Marsh  (Ky.),  38  R. 
R.  R.  196,  61  Am.  &  Eng.  R.  Cas..  N.  S.,  196;  foot-note  of  Demand 
r.  New  York  Cent.,  etc.,  R.  Co.  (N.  Y.),  37  R.  R.  R.  66,  60  Am.  & 
Eng.  R.  Cas.,  N.  S.,  56. 

43  R  R  R— 7 
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pany,  by  whom  the  decedent  was  employed,  where  defendant  was 
charged  with  failing  to  give  proper  warning  of  the  danger  from  the 
switching  of  cars,  evidence  as  to  the  custom  of  Pullman  employees 
to  pass  between  the  cars  when  no  switching  was  being  done,  that 
there  was  no  rule  against  such  passing,  and  that  it  was  the  custom 
of  the  defendant  itself  to  so  place  cars  that  spaces  were  left  between 
them  through  which  employees  might  pass  about  their  work,  is  ad> 
missible. 

Railroads — Injury  to  Person  Working  Near  Track — Evidence.— In 
an  action  against  a  railroad  company  for  negligently  causing  the 
death  of  an  employee  of  a  Pullman  car  company,  in  whose  yard  it 
operated  a  switch  engine,  evidence  that  the  foreman  of  the  Pull- 
man Company  was  about  to  pass  between  cars  as  the  decedent  did, 
without  any  testimony  that  placed  him  in  an  exact  position  with 
decedent,  is  irrelevant,  since  it  had  no  tendency  to  prove  cither  con- 
ditions or  customs,  nor  the  absence  of  negligence  on  decedent's  part. 

Railroads — Injuries  to  Persons  Working  on  Track — Customary  Use 
of  Track — Effect  of  Signs  and  Notices. — Where  a  Pullman  car  com- 
pany, in  whose  yard  cars  were  switched  by  defendant  railroad  com- 
pany to  be  repaired  and  renovated,  had  put  up  signs  which  read: 
"Notice.  Employees  must  not  work  under  cars,  or  on  scaffolds 
or  ladders  inside  of  cars,  or  pass  between  cars,  while  cars  are'  being 
shifted  in  the  yard" — the  notice  meant  and  was  understood  by  em- 
ployees to  mean  that  work  on  cars  should  stop,  and  workmen  should 
not  pass  between  them  after  an  actual  warning,  or  after  they  other- 
wise knew  that  there  was  or  was  about  to  be  shifting,  and,  until 
they  received  warning,  or  otherwise  knew,  that  shifting  was  to  be 
done  upon  the  track  on  which  they  were  working,  they  were  to 
keep  on  with  their  work. 

Railroads — Injuries  to  Persons  Working  on  Track — Contributory- 
Negligence. — There  is  no  negligence  without  fault,  and,  to  hold  an 
employee  of  a  Pullman  car  company  negligent  in  passing  between 
cars  standing  on  tracks  in  the  company's  yard,  it  must  be  shown 
that  the  employee  charged  with  knowledge  of  the  danger,  was  in 
fault  in  passing  between  the  cars  after  he  was  warned,  or  otherwise 
knew,  or  by  the  exercise  of  care,  measured  by  the  character  and 
custom  of  the  place  and  of  his  occupation,  might  have  known,  that 
shifting  was  to  be  done. 

Railroads — Care  Required  of  Persons  on  or  Near  Track.t — A  per- 

tFor  the  authorities  in  this  series  on  the  question  whether  a  per- 
son injured  through  the  negligence  of  another  had  the  right  to  as- 
sum  that  the  latter  had  performed  or  would  perform  the  duties  ow- 
ing to  the  person  injured,  see  last  paragraph  of  sixth  foot-note  of 
Acton  V.  Fargo,  etc.,  Ry.  Co.  (N.  Dak.),  39  R.  R.  R.  767,  62  Am.  & 
Eng.  R.  Cas.,  N.  S.,  767;  eighth  head-note  of  Arkansas  &  L.  Ry. 
Co.  V.  Graves  (Ark.),  39  R.  R.  R.  259,  62  Am.  &  Eng.  R.  Cas.,  N. 
S.,  259:  first  foot-note  of  Hillis  v.  Spokane,  etc.,  R.  Co.  (Wash.), 
38  R.  R.  R.  744,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  744;  last  foot-note  of 
St.  Louis,  etc.,  R.  Co.  v.  Carr  (Ark.),  37  R.  R.  R.  92,  60  Am,  &  Eng. 
R.  Cas.,  N.  S.,  92. 
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son  employed  in  the  yard  of  a  Pullman  car  company,  which  was  a 
place  of  safety  until  changed  into  a  place  of  danger  by  the  shifting 
of  cars  at  irregular  intervals  by  an  independent  railroad,  is  required, 
while  crossing  the  tracks  and  passing  between  the  cars  of  his  em- 
ployer, to  exercise  care  different  from  that  ordinarily  required  of 
one  in  crossing  the  tracks  of  a  railroad,  and  may  assume  that  the 
railroad,  when  shifting  cars  in  the  yard,  would  give  the  customary 
warning,  and  unless  he  saw,  or  otherwise  knew,  of  the  shifting,  he 
may  pursue  his  employment  until  given  warning  of  the  danger  suffi- 
cient to  enable  him  to  avoid  it. 

Railroads — Action  for  Injuries  to  Persons  on  Track — Question  for 
Jury — Contributory  Negligence. — In  an  action  against  a  railroad 
company  for  injuries  resulting  in  the  death  of  a  person  working  on 
and  about  its  tracks,  in  the  yard  of  an  independent  employer,  in 
which  its  switch  engines  were  operated,  plaintiff's  contributory  neg- 
ligence held,  on  the  evidence,  for  the  jury. 

Error  to  Superior  Court,  New  Castle  County. 

Action  by  Frances  Theresa  Gatta  against  the  Philadelphia, 
Baltimore  &  Washington  Railroad  Company.  Judgment  for 
defendant  on  a  directed  verdict  (76  Atl.  56),  and  plaintiff  brings 
error.     Reversed. 

Argued  before  Curtis,  Ch.,  Pennewill,  C.  J.,  and  Conrad 
and  WooLLEY,  JJ. 

Horace  G.  Eastburn  and  Anthony  Higgins,  for  plaintiff  in 
error. 

Ward,  Gray  &  Neary,  for  defendant  in  error. 

WooLLEY,  J.  (delivering  the  opinion  of  the  court).  This 
is  a  writ  of  error  to  the  Superior  Court  for  New  Castle  county, 
brought  to  review  the  proceedings  and  judgment  in  an  action 
instituted  by  the  plaintiff  to  recover  damages  for  the  death  of 
her  husband,  occasioned  by  the  alleged  negligence  of  the  defend- 
ant, wherein  the  jury  under  the  instruction  of  the  court  rendered 
a  verdict  for  the  defendant. 

From  the  evidence  disclosed  by  the  record,  it  appears  that 
Charles  Gatta,  the  plaintiff's  husband,  was,  on  the  day  of  the 
injury  that  caused  his  death,  and  for  a  considerable  period 
theretofore,  had  been  in  the  employ  of  the  Pullman  Company 
at  its  car  works  in  the  city  of  Wilmington;  that  the  premises 
of  the  Pullman  Company  were  located  on  the  easterly  side 
and  adjoining  the  elevated  tracks  of  the  main  line  of  the  de- 
fendant railroad  company,  its  buildings  and  shops  were  situ- 
ated some  distance  southerly  therefrom,  and  between  the  ele- 
vated tracks  of  the  railroad  company  and  the  shops  of  the 
Pullman  Company,  there  was  an  inclosed  yard;  that  within  this 
yard  placed   parallel  with  the  shops  of  the  Pullman  Company 
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and  the  elevated  structure  of  the  railroad  company  were  three 
railroad  tracks,  which  were  desi^ated  and  known  as  tracks 
*'A,"  "B"  and  "C,"  A  being  the  one  nearest  the  shops,  C  the  one 
nearest  to  the  elevated  road  and  furtherest  from  shops,  and  B 
the  one  between  the  other  two ;  that  these  tracks  were  connected  at 
or  about  the  entrance  to  the  yard  with  tracks  and  sidings  belong- 
ing to  the  railroad  company  which  further  on  were  connected 
with  its  main  line  of  railway;  that  tracks  A,  B  and  C,  jas  well 
as  the  yard  within  which  they  were  located,  were  the  private 
property  of  the  Pullman  Company,  upon  which  Pullman  cars 
stood  while  being  repaired,  and  over  which  the  railroad  com- 
pany shifted  Pullman  cars  in  delivering  or  receiving  them  in 
its  business  of  transportation. 

It  appears  that  between  the  shops  and  track  A  there  was  a 
wooden  platform  or  flooring  and  a  like  platform  or  wooden 
passageway  between  tracks  A  and  B,  and  that  the  distance 
between  the  shops  and  track  A  was  about  eight  or  nine  feet 
It  is  further  shown  that  on  the  morning  of  the  accident,  five 
Pullman  coaches  were  standing  on  track  A,  being  uncoupled  and 
at  short  distances  apart  from  each  other,  that  two  or  more 
were  on  track  B  and  that  one  or  more  were  on  track  C;  that 
upon  that  day,  Gatta  was  working  in  what  was  known  as  the 
wash  stand  and  hopper  gang,  and  a  few  minutes  prior  to  his 
death  had  been  making  repairs  to  a  hopper  in  a  car  on  track 
B;  that  he  left  this  car  for  the  purpose  of  seeing  his  foreman, 
Cooney,  who  was  in  a  shop  a  short  distance  east  of  track  A ;  that 
in  going  from  the  car  on  track  B  to  see  his  foreman,  it  was 
necessary  for  Gatta  to  cross  track  A;  that  some  time  on  the 
morning  of  the  accident  a  shifter  had  worked  on  track  C,  after 
which  it  left  track  C  and  went  out  of  the  yard ;  that  .while  Gatta 
was  in  the  shop  the  shifter  returned  to  the  yard  upon  track 
A,  pushing  a  Pullman  car  ahead  of  it  and  stopped  just  within 
the  gate;  that  while  Gatta  was  still  in  the  shop,  the  crew  of  the 
shifter,  which  was  owned  and  operated  by  the  defendant  rail- 
road company,  caused  notice  to  be  given  that  shifting  was  about 
to  be  clone  on  track  A,  by  having  one  of  its  crew  and  one  of  the 
Pullman  employees  to  pass  along  each  side  of  track  A  calling, 
"Look  out  on  track  A ;"  that  this  warning  v^'as  given  from  two 
to  three  or  from  three  to  four  minutes  before  Gatta  and  Cooney 
came  out  of  the  shops  on  their  way  back  to  track  B. 

It  is  further  given  in  evidence  that  the  shifting  crew  consisted 
of  Baylis,  Cox,  Donovan  and  Nugent,  who  were  lined  up  in 
this  order  along  the  cars  between  tracks  A  and  B,  BayKs  being 
near  the  engine,  Cox,  the  conductor,  standing  at  or  about  the 
second  car  from  the  engine  and  Nugent  several  cars  away  at 
the  point  of  the  accident,  with  Donovan  between  Nugent  and 
Cox,  and  that  Jones,  the  engineer,  from  his  position  in  the 
right  side  of  his  cab  next  to  track  B,  either  by  looking  forward 
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or  from  the  side^  could  see  onl^  BayUs  and  Cox ;  that  within  tL^ 
period  of  from  two  to  four  mmutes  after  the  warning  had  been 
given,  Gatta  came  out  of  the  shop,  on  his  way  back  to  track 
B,  followed  by  Cooaey,  and  walked  rapidiy  for  about  twelve 
or  fifteen  feet  diagonally  across  the  narrow  space  between  the 
shop  and  track  A,  in  the  direction  of  the  shifer  and  towards 
an  opening  between  two  cars  on  track  A;  that  Nugent  and 
employees  of  the  Pullman  Company  were  at  this  opening  on  the 
side  of  track  A  next  to  track  B,  but  in  the  passageway  between 
track  A  and  the  ^op  there  was  no  one  to  notify  Gatta  and  Cooney 
that  shifting  was  about  to  be  done  on  that  track  or  to  warn  them 
of  the  danger  towards  which  they  were  rapidly  walking,  and  that 
after  the  peliminary  and  customary  warning  given  while  Gatta 
was  in  the  shop  from  two  to  four  minutes  before  he  came  out, 
no  other  warning  was  heard  save  perhaps  by  the  engineer,  until 
Gatta  got  between  the  cars. 

It  further  appears  that  from  the  time  Gatta  left  the  building 
until  he  started  between  the  cars,  the  cars  were  still,  and  while 
passing  between  them,  Gatta  stopped  to  let  some  one  pass  from  the 
platform  of  one  of  the  cars  to  the  platform  of  the  other,  and 
as  he  afterward  proceeded,  the  shifter  caused  the  cars  to  come 
together  and  he  was  crushed. 

It  was  shown  that  upon  several  of  the  buildings  of  the 
Pullman  Company  the  following  notice  was  posted:  "Notice. 
Employees  must  not  work  under  cars  or  on  scaffolds  or  ladders 
inside  of  cars  or  pass  between  cars  while  cars  are  being  shifted 
in  the  yard.  John  Cannon,  Manager."  As  to  the  observance 
of  this  rule  Polster,  a  witness  testified  in  substance,  that  he  knew 
of  the  existence  of  the  rule,  that  he  never  paid  much  attention 
to  it.  The  rule  was  to  run  (meaning  to  work  with  dispatch) 
and  that  his  boss  always  told  him  when  the  shifter  came  in, 
to  stay  away  from  the  cars  they  "hollered  on,  and  until  they 
hollered"  he  kept  on  working. 

The  witness  Cooney  testified  in  part: 

"X.  What  is  the  warning  that  is  given  there  when  they  shift 
cars  on  A  track? 

"A.  It  is  'Look  out  on  A  track,'  or  'Look  out  on  B  track/  or 
'Look  out  on  C  track' — whatever  track  it  is — *Look  out;  a 
shifter  is  in  the  vard.' 

"X.  Who  does  that? 

"A.  The  Pennsylvania  shifting  crew,  and  the  Pullman  crew 
on  that  dav. 

"X.  They  just  call,  when  shifting  is  about  to  be  done  on  A 
track,  to  'Look  out  on  A  track,'  or  'Look  out  for  the  shifter  on 
A  track?' 

"A.  Thev  j"st  come  along  and  holler  when  the  shifter  comes 
in  the  yard.     The  shifter  gets  in  the  gate  and  then  it  generally 
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•.^  *;  Vstahds  there  while  the  warning  is  given  through  the  yard,  and 
*  *•  '  they  most  always  holler  each  side  of  the  car. 

'*X.  Every  time  shifting  is  to  be  done  on  A  track,  they  come 
down  each  side,  calling  'Look  out  on  A  track?' 

"A.  Yes,  sir. 

"X.  That  is  the  regular  signal  or  warning  given  in  shifting 
there  ? 

"A.  Yes,  sir." 

The  engineer  of  the  shifter  testified  that  it  was  customary 
when  he  ran  his  engine  on  to  track  "A,"  for  the  purpose  of 
shifting  on  that  track,  to  stop  the  engine  before  shifting  began. 

"Q.  What  was  done  after  you  stopped  on  this  track  (mean- 
ing 'A')  by  yourself  or  the  crew  of  your  shifter? 

"A.  I  stopped  there  and  waited  until  I  got  a  signal  from  the 
crew  to  come  ahead.  They  generally  went  up  and  down  the 
track  and  hollered  Xook  out  on  A.' 

"Q.  Did  they  do  it  on  this  occasion? 

"A.  Yes,  sir. 
Q.  You  say  they  generally  did  it? 
A.  Yes,  sir. 

"Q.  Do  you  mean  to  say  they  generally  did  it  before  they  did 
shifting  on  that  track? 
A.  On  A  track. 
Q.  Who  gave  the  warning  in  your  crew? 

"A.  That  morning  I  heard  Conductor  Cox  and  the  gang  boss 
of  the  Pullman  Company — heard  them  particularly." 

From  this  statement  of  the  facts  it  appears  that  in  some  of 
its  aspects  this  case  resembles  the  case  of  Rex  v.  Pullman's 
Palace  Car  Company,  2  Marv.  337,  43  Atl.  246,  although  none 
of  the  questions  there  raised  and  decided  were  presented  or  con- 
sidered in  the  trial  of  this  case. 

On  the  defendant's  motion,  the  court  below  directed  a  non- 
suit, which  the  plaintiff  refused  to  accept,  whereupon  the  court 
gave  to  the  jury  binding  instructions  to  return  a  verdict  for  the 
defendant,  upon  the  grounds  that  the  plaintiff  had  produced  no 
evidence  from  which  negligence  on  the  part  of  the  defendant 
could  reasonably  be  inferred  and  that  from  the  evidence  pro- 
duced by  the  plaintiff  it  appeared  that  the  plaintiff's  husband 
was  guilty  of  contributory  negligence. 

The  errors  assigned  to  have  been  made  bv  the  trial  court,  and 
which  are  here  under  review,  are  seven  in  number,  and,  when 
considered  generally,  relate,  first,  to  the  court's  refusal  to  per- 
mit the  plaintiff  to  prove  that,  in  the  absence  of  shifting,  it  was 
customary  for  the  Pullman  employees  to  pass  between  the  cars 
standing  upon  the  tracks;  second,  to  the  rejection  of  evidence 
that  there  was  no  rule  against  employees  of  the  Pullman  Com- 
pany passing  between  the  cars  in  the  progress  of  their  work, 
when  shifting  was  not  being  done;  third,  to  the  rejection  of  evi- 
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dence  that  Gatta's  foreman  was  on  the  point  of  passing  between 
the  cars  at  the  time  of  the  accident;  fourth,  to  the  court's  re- 
fusal to  permit  the  plaintiff  to  show  the  custom  of  the  engineer 
in  charge  of  the  shifter,  when  shifting  on  track  A,  to  place  the 
cars  at  short  distances  apart;  and,  fifth,  to  the  court's  direction 
to  the  jury  to  return  a  verdict  for  the  defendant. 

Bv  a  further  classification,  the  questions  of  law  presented 
for  consideration  mav  be  reduced  to  three  in  number,  which 
are : 

First     Was  the  defendant  negligent? 

Second.  Did  the  court  err  in  rejecting  testimony  offered  to 
show^the  character  of  the  place  in  which  the  plaintiff's  husband 
worked  and  the  customs  and  conditions  that  prevailed  in  and 
about  the  place  of  his  employment? 

Third.  Was  the  plaintiff's  husband  guilty  of  contributory 
negligence  ? 

[1]  First.  The  court  below  found,  as  a  matter  of  law,  that 
Gatta  came  to  his  death  without  negligence  on  the  part  of  the 
defendant.  In  order  to  determine  whether  the  court  below 
erred  in  so  finding,  it  becomes  necessary  to  mquire,  whether,  if 
the  case  had  been  submitted  to  the  jury,  the  jury  may  not  have 
found,  from  the  matters  of  fact,  that  the  defendant  was  negli- 
gent in  failing  to  give  a  warning  proportioned  to  the  danger  it 
was  about  to  create. 

[2]  The  law  imposes  upon  a  railroad  company  the  duty  to 
give  warning  of  the  approach  and  movement  of  its  engines  and 
trains,  and  under  the' varied  conditions  of  their  operation,  re- 
quires generally  that  such  warning  shall  be  timely  and  suffi- 
cient. What  constitutes  a  warning  that  in  time  and  manner  is 
sufficient  to  enable  others  to  avoid  danger,  depends  upon  the 
character  of  the  place  at  the  point  of  danger,  the  position  of 
the  persons  endangered  and  the  right,  lawfulness  and  purpose 
of  their  presence.  It  therefore  becomes  necessary  to  consider 
the  character  of  the  place  in  which  Gatta  worked  and  was  killed, 
the  nature  of  the  warning  given  and  the  extent  to  which  Gatta 
was  protected  by  it. 

[31  The  yard,  which  inclosed  the  tracks  designated  as  A,  B, 
and  C,  was  the  property  of  the  Pullman  Company  and  formed 
a  part  of  the  plant  and  premises  in  and  about  which  it  con- 
ducted its  business  of  renovating  and  repai-ing  Pullman  cars. 
The  three  tracks  within  the  yard  were  likewise  the  property  of 
the  Pullman  Company.  They  were  not  constructed  nor  used 
for  the  purpose  of  traffic,  except  as  the  railroad  company  de- 
livered and  received  cars  to  and  from  them  in  its  business  of 
transportation,  and  they  were  arranged  and  used  by  the  Pull- 
man Company  as  tracks  upon  which  to  place  and  rest  cars  while 
undergoing  repair  and  renovation.  When  placed  upon  the 
tracks,  the    cars  were  not    joined  or    coupled  but  were    placed 
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apart,  in  order  that  workmen  might  work  upon  the  ends  of  the 
cars  in  the  spaces  left  between  them.  When  placed  in  such  po- 
sitions, the  cars  were  repaired  within  and  without  by  gangs  of 
workmen  of  various  trades,  whose  places  of  work  were  changed 
and  controlled  by  the  location  of  the  particular  cars  to  which 
they  were  assigned.  Thus  the  yard  was  in  no  sense  a  highway 
nor  the  railroad  tracks  a  railroad  in  the  ordinary  meaning,  but 
the  yard  and  tracks  together  constituted  a  large  open-air  work- 
shop in  no  way  distinguished  in  point  of  danger  from  an  in- 
closed shop  in  which  work  of  a  like  character  is  conducted. 
When  no  shifting  was  being  done,  it  was  a  place  of  safety. 
When  shifting  was  being  done,  it  became  a  place  of  gre^  and 
unusual  danger. 

It  was  the  duty  of  the  defendant  railroac^  company,  when 
about  to  move  the  cars  that  occasioned  the  'njury  to  Gatta,  to 
give  a  warning  that  was  timely  and  suitable  to  the  danger.  It 
appears  that  a  warning  was  given  from  two  to  four  minutes  be- 
fore the  cars  were  moved,  by  sending  men  olong  each  side  of 
the  track  calling  "Look  out  on  track  A,"  and  that  such  a 
warning  may  have  been  timely  and  sufficient  to  all  those  within 
its  sound.  But  it  appears  that,  at  the  time  the  warning  was  given, 
Gatta  was  inside  of  a  shop,  and  it  is  not  shown  that  he  was  in 
a  position  to  hear  it.  When  he  came  out  of  the  shop  and 
walked  into  the  position  of  peril,  there  being  no  one  between  the 
shop  and  the  opening  to  repeat  to  him  the  warning  that  had 
been  given  to  others,  he  had  received  no  warning  that  shifting 
was  about  to  be  done  on  the  track  that  he  was  about  to  cross. 

The  duty  imposed  upon  the  defendant  to  give  a  warning  that 
there  was  about  to  be  danger  on  track  A,  contemplated  a  warn- 
ing not  only  to  those  who  were  present  when  the  warning  was 
given,  but  to  those  who  might  be  present  when  the  danger 
came.  It  contemplated  a  warning  to  all  who  were  put  in  peril. 
It  was  not  limited  to  those  who  were  at  work  within,  upon  and 
under  the  cars  upon  the  track,  but  extended  to  those  who  other- 
wise might  lawfullv  come  within  the  zone  of  danger,  in  igno- 
rance of  their  peril.  If  the  warning  given  the  former  did  not 
reach  the  latter,  then  as  to  the  latter,  a  jnr.-  may  have  found 
the  warning  to  have  been  stale  and  insufficient,  and  likewise 
mav  have  found  negligence  on  the  part  of  the  defendant. 

[4]  Second.  When  the  act  of  negligence  charged  aeainst  a 
defendant  railroad  company  is  its  failure  to  give  timely  and 
suitable  warning  of  the  danger  to  be  avoided,  the  warning  in 
point  of  time  and  sufficiency,  has  relation  in  and  is  controlled 
by  the  peculiar  conditions  of  the  place,  the  established  and 
recognized  habits  and  customs  of  its  occupants  and  the  partic- 
ular dangers  to  be  encountered.  In  order  for  the  jurors  to  have 
determined  whether  the  warning  ^ven  bv  the  defendant  com- 
pany in  this  case,  was  timely  and  sufficient,  the  peculiar  dan- 


Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S       105 

Gatta  V,  Philadelphia,  B.  &  W.  R.  Co 

gcrs  of  the  places  sbouJd  have  been  shown  them  by  admitting 
testimony  of  the  custom  of  Pullman  employees  to  pass  between 
cars  when  no  shifter  was  being  done,  that  there  was  no  rule 
against  them  passing  between  cars  when  there  was  no  shifting 
and  that  it  was  the  custom  of  the  defendant  company  itself  to 
so  plaoe  cars  that  spaces  were  left  through  which  employees 
might  pass  when  about  their  work.  Upon  proof  of  such  condi- 
tions of  place  and  occupation^  a  jury  might  find  to  be  insufficient 
a  warning  which  under  other  conditions  it  would  find  to  be 
tmely  and  aufBeient 

[5]  The  trial  court,  however,  properly  rejected  testimony  of- 
fered to  show  that  the  foreman  was  about  to  do  what  Gatta  did, 
as  the  act  of  the  foreman,  in  the  absence  of  testimony  thai 
placed  him  in  an  exact  position  with  Gatta,  tended  to  prove 
neither  conditions  nor  customs,  nor  the  absence  of  negligence 
on  Gatta's  part. 

Third.  The  court  below  found,  as  a  matter  of  law,  that 
Gatta,  at  the  time  of  his  injury,  was  guilty  of  contributory  neg- 
ligence. It  was  held  that  when  Gatta  passed  between  the  cars 
with  a  knowledge  of  the  rule  posted  on  the  buildings  and  of  the 
dangerous  character  of  the  yard,  and  after  the  particular  warn- 
ing that  had  been  given,  which  "was  a  sufficient  warning  for 
everybody  else,"  his  act  was  one  of  negligence. 

The  contention  of  the  defendant  that  the  deceased  was  guilty 
of  contributory  negligence  appears  to  be  based  upon  five 
grounds : 

(a)  That  Gatta  passed  between  the  cars  after  the  defendant 
had  given  a  timely  and  sufficient  warning  of  its  intention  to 
shift  them. 

(b)  That  he  passed  between  the  cars  when  cars  were  being 
shifted  in  the  yard,  contrary  to  the  posted  rule,  of  which,  it 
must  be  assumed,  he  knew. 

(c)  That  he  attempted  to  cross  the  track  by  passing  between 
the  cars,  which  was  a  dangerous  and  unnecessary  thing  to  do. 

(d)  That  he  stopped  between  the  cars. 

(e)  That  he  saw  or  ought  to  have  seen  the  shifter,  if  he  had 
looked  before  passing  between  the  cars. 

(a)  The  contributory  negligence  charged  to  Gatta  in  passing 
between  the  cars  after  the  defendant  had  given  a  timely  and 
sufficient  warning,  is  to  be  determined  by  the  character  of  the 
warning  in  point  of  time  and-  sufficiency,  and  the  conduct  of 
Gatta  after  he  knew  or  should  have  known  of  it.  This  first 
question  has  received  our  consideration.  The  remaining  ques- 
tion relates  only  to  Gatta's  conduct  after  the  warning.  It  ap- 
pears from  the  evidence  that,  at  the  time  tlie  warning  was 
given,  Gatta  was  in  a  shop  conferring  with  his  foreman,  and  it 
do^s  not  appear  from  the  evidence  whether  he  did  hear  or  could 
have  heard  the  warning.     It  further  appears  that  within  two  to 
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four  minutes  after  the  warning  was  given,  be  came  out  of  the 
shop  and  walked  twelve  to  fifteen  feet  directly  toward  the 
opening  between  the  cars,  and  although  th'^re  is  a  conflict  of 
evidence  as  to  whether  the  bell  of -the  shifter  at  the  extreme  of 
the  track  was  then  ringing,  there  is  evidence  that  there  was  no 
one  present  between  track  A  and  the  shop  to  repeat  to  Gatta 
the  warning  that  had  been  given  to  others. 

[6]  (b)  The  negligence  imputed  to  Gatta  for  violating  :a 
rule  made  for  his  protection  depends  upon  the  interpretation  of 
the  rule.  Upon  the  buildings  of  the  Pullman  Company  appeared 
a  number  of  signs  which  read  as  follows : 

"Notice.  Employees  must  not  work  unde?  cars  or  on  scaf- 
folds or  ladders  inside  of  cars  or  pass  between  cars  while  cars 
are  being  shifted  in  the  yard." 

The  general  inhibition  of  the  terms  of  this  rule  under  a  cer- 
tain condition,  implies  a  general  permission  imder  another  con- 
dition. Considered  with  reference  to  the  character  of  busi- 
ness in  which  the  Pullman  Company  was  engaged,  and  the  char- 
acter of  work  in  which  its  servants  were  employed,  it  is  patent 
that  "work  under  cars  or  on  scaffolds  or  ladders  inside  of  cars" 
was  at  some  time  necessary  to  be  done.  If  this  kind  of  work 
was  prohibited  "while  cars  are  being  shifted,'*  it  must  have  been 
permitted  while  cars  were  not  being  shifted,  and  if  employees 
were  prohibited  to  "pass  between  cars  while  cars  are  being 
shifted,"  then  by  a  parity  of  reasoning  as  weM  as  from  the  na- 
ture of  their  work,  employees  must  have  been  permitted  to  pass 
between  cars  while  cars  were  not  being  shifted.  The  manifest 
purpose  of  the  rule  is  the  protection  of  employees  from  the 
dangers  of  shifting  while  working  about  cars,  and  the  rule  man- 
ifestly comprehends  work  that  calls  upon  or  permits  the  work- 
men to  pass  between  the  cars  as  well  as  work  that  has  to  be  done 
under  and  within  them.  It  is  therefore  a  f?ir  conclusion  that 
the  posted  notice  meant  and  the  employees  ?o  understood,  that 
work  on  cars  should  stop  and  workmen  should  not  pass  between 
them  after  an  actual  warning,  such  as  "Look  out  on  track  A," 
or  after  they  otherwise  knew  that  shifting  was  being  done  or 
was  about  to  be  done,  and  that  until  they  received  warning  or 
otherwise  knew  that  shifting  was  to  be  done  upon  the  track 
upon  which  they  were  working,  they  were  to  keep  on  with  their 
work. 

[7]  Whether  Gatta  by  his  own  negligence  contributed  to  his 
injury  depends  upon  his  act  of  passing  between  the  cars, 
charged  with  knowledge  of  the  danger.  There  is  no  negligence 
without  fault,  and  to  hold  Gatta  negligent  it  must  have  been 
shown  that  Gatta  was  in  fault  in  passing  between  the  cars  after 
he  was  warned,  or  otherwise  knew  or  by  the  exercise  of  a  care, 
measured  bv  the  character  and  custom  of  the  place  and  of  his 
occupation,  he  might  have  known  that  shifting  was  to  be  done. 
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In  point  of  fact  there  is  nothing  in  the  testimony  to  show  thai 
Gatta  heard  or  could  have  heard  the  warning  given  from  two 
to  four  minutes  before  he  came  out  of  the  shop.  There  is  tes- 
timony by  the  engineer  of  the  shifter  that  from  the  time  of  the 
first  warning  the  bell  was  rung  continuously  till  the  time  of  the 
injury,  but  other  witnesses  testified  that  the^bell  was  rung  only 
when  the  warning  was  first  given,  which  was  while  Gatta  was 
in  the  shop  and  from  two  to  four  minutes  before  he  came  out. 
It  is  not  shown  that  Gatta  knew,  or  by  the  exercise  of  a  proper 
care  could  have  known,  that  cars  were  being  shifted  or  had  been 
shifted  at  any  place  within  the  yard  at  any  tin^e  that  day.  There 
is  testimony  that  during  the  morning  of  that  day  shifting  had 
been  done  on  track  C.  If  this  be  so,  it  is  noi  shown  that  Gatta 
knew  it  when  he  went  into  the  shop  fifteen  minutes  before  he 
was  killed,  or  if  he  then  knew  it,  there  is  nothing  to  show  that 
Gatta  knew  that  the  shifter  had  left  track  C,  or  after  it  had 
left  track  C,  and  had  gone  out  of  the  yard,  that  Gatta  knew  it 
had  returned  to  do  shifting  on  track  A. 

(c)  The  attempt  made  by  Gatta  to  cross  the  track  by  passing 
between  the  cars  may  not  have  been,  under  all  circumstances, 
a  dangerous  and  unnecessary  thing  to  do.  In  the  absence  of 
shifting  it  was  a  perfectly  safe  thing  to  do,  and  in  the  progress 
of  his  work  it  mav  have  been  a  necessary  thing  for  him  to  do. 

(d)  After  entering  the  passageway  between  the  cars,  Gatta 
stopped  to  let  a  man  pass  above  him  from  the  platform  of  one 
car  to  the  platform  of  the  other.  If  he  had  not  stopped,  he 
might  have  escaped  injury.  But  it  cannot  be  said,  as  a  matter 
of  law,  that  it  was  negligence  for  Gatta  to  stoj^  between  the  cars 
when  his  passage  was  interrupted  by  the  ret  of  another.  It 
might  have  been  an  unexpected  hindrance  or  an  unavoidable 
difficulty  that  confronted  him  after  he  got  between  the  cars  that 
made  retreat  as  dangerous  as  advancing.  There  is  no  evidence 
of  the  length  of  time  he  stopped,  that  he  '^.e!ayed  his  progress 
after  he  could  have  gone  forward,  or  that  the  injury  could  have 
been  avoided  by  receding. 

Ce)  The  final  ground  upon  which  the  defendant  charges 
Gatta  with  contributory  negligence  is  that  he  saw  or  by  looking 
could  have  seen  the  shifter  on  track  A  before  passing  between 
the  cars,  and  therebv  knew  or  should  have  known  that  shift- 
ingr  was  to  be  done  on  that  track. 

The  evidence  shows  that  Gatta,  followed  by  Cooney,  came  out 
of  a  shop  and  walked  for  a  distance  of  twelve  to  fifteen  feet 
diagonallv  to  the  opening  between  the  cars,  that  they  walked 
in  the  general  direction  of  Twelfth  street,  which  could  be  seen 
by  them,  and  that  the  shifter  was  in  that  direction  at  the  end  of 
several  Pullman  cars.  The  evidence,  however,  does  not  show 
that  Gatta,  after  coming  out  of  the  shop,  did  see,  or  by  look- 
ing from  any  angle  could  have  seen,  the  shifter.     Indeed,  the 
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trial  court,  in  holding  Gatta  guilty  of  contributory  negligence, 
having  before  it  plots  which  this  court  has  not,  expressly  ad- 
swned  that  he  could  not  have  seen  it.  Furthermore,  the  engi- 
neer testified  that,  from  his  position  on  the  right  side  of  his  cab, 
he  could  not  see  the  point  at  which  Nugent  was  standing  at  the 
right  side  of  the  opening  through  which  Gatta  attempted  to  pass. 
It  is  fair  to  assume  that  the  thing  that  preveoted  the  engineer 
in  the  shifter  seeing  a  point  opposite  that  of  the  accident  on  one 
side  of  the  track,  whether  it  was  the  distance  of  the  shifter  from 
the  opening  or  the  course  or  direction  of  the  track,  would  like- 
wise have  prevented  Gatta  seeing  the  shifter  from  a  point  op- 
posite the  same  opening  on  the  other  side  of  the  track. 

[8]  When  the  character  of  the  place  in  which  Gatta  worked 
is  considered  in  connection  with  the  purpose  and  character  of 
his  employment,  it  is  plain  that  in  crossing  the  tracks  and  pass- 
ing  between  the  cars  of  his  employer,  there  was  required  of  him 
a  care  and  cautipn  different  from  that  which  is  ordinarily  re- 
quired of  one  in  crossing  the  tracks  of  a  railroad.  A  railroad 
is  a  place  of  danger  and  in  itself  is  a  warning  of  its  constant 
perils.  The  yard  in  which  Gatta  worked  was  a  place  of  safety, 
free  from  the  perils  of  a  railroad,  until  changed  into  a  place  of 
danger  by  the  shifting  cars  at  irregular  intervals.  Gatta  had  a 
right  to  assume  that  the  agency  that  transformed  his  place  of' 
safety  into  one  of  danger  would  acquaint  him  with  that  change 
by  giving  the  customary  warning,  and  unless  he  saw  or  otherwise 
knew  of  the  change  and  its  consequent  peril,  he  had  a-  right  to 
pursue  his  work  in  the  orderly  manner  of  his  employment  until 
there  was  given  a  warning  of  the  danger  sufficient  to  enable  him 
to  avoid  it. 

[9]  Applying  to  the  testimony  in  this  case  the  principles  of 
the  law  of  negligence  as  stated  and  established  by  the  decisions 
of  this  court,  we  are  of  opinion  that  there  was  evidence,  which 
if  submitted  to  the  jury,  would  have  sustained  a  finding  of  neg- 
ligence on  the  part  of  the  defendant  and  the  exercise  of  a  proper 
care  on  the  part  of  the  plaintiff's  husband,  and  that  the  court  be- 
low erred  in  holding  as  matters  of  law,  that  the  injury  com- 
plained of  occurred  without  negligence  on  the  part  of  the  de- 
fendant and  because  of  negligence  on  the  part  of  the  plaintiff's 
husband. 

Finding  error  in  the  proceedings  below  as  specified  by  the  first, 
second,  fifth,  sixth  and  seventh  assignments  of  error,  the  court 
directs  that — 

The  judgment  below  be  reversed. 
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Khinoveck  v.  Boston  &  M.  R.  R. 

(Supreme  Judicial  Court  of  Massachusetts,  Worcester,  Oct.  17,  1911.) 

[96  N.   E.   Rep.  52.] 


to  Persons  on  Track — Trespassers.* — A  rail- 
road company  is  not  bound  to  anticipate  the  presence  of  a  tres- 
passer upon  its  tracks,  and  is  bound  only  to  refrain  from  wanton 
and  willful  misconduct  towards  him  when  his  presence  is  discovered. 
Railroads — Injuries  to  Persons  on  Tracks — Duty  to  Fence.f — Nei- 
ther at  common  law  nor  by  statute  is  a  railroad  company  under  any 
duty  to  fence  its  right  of  way  for  the  protection  of  persons  traveling 
near  it. 

Exceptions  from  Superior  Court,  Worcester  County;  Henry 
A.  King,  Judge. 

Action  by  Stephen  Khinoveck,  by  his  next  friend,  against  the 
Boston  &  Maine  Railroad.  There  was  a  directed  verdict  for  de- 
fendant, and  plaintiff  excepts.    Exceptions  overruled. 

Peter  T,  Dolan,  for  plaintiff. 

Chas.  M,  Thayer  and    Alex,  H,  Bullock,  for  defendant. 

Hammond,  J.  [1]  While  the  plaintiff,  an  infant  between 
three  and  four  years  of  age,  had  the  right  to  travel  upon  the 
strip  of  land  adjoining  the  defendant's  freight  yard,  there  is  no 
evidence  that  either  in  the  exercise  of  a  public  or  private  right 
of  way  or  of  any  other  right  was  he  lawfully  upon  the  defend- 
ant's tracks.  Nor  is  there  any  evidence  that  the  gully  by  the 
side  of  the  strip  had  anything  to  do  with  the  accident.  Upon 
the  evidence  the  plaintiff  must  be  regarded  as  a  trespasser  at  the 
place  of  the  accident  and  therefore  the  defendant  was  not  bound 
to  anticipate  his  presence  and  owed  him  no  duty  except  to  re- 
frain from  wanton  and  willful  misconduct  toward  him.  June  v 
Boston  &  Albany  R.  R.,  153  Mass.  79,  26  N.  E.  238;  Myers  v, 
B.  &  M.  R.  R.,  209  Mass.  55,  95  N.  E.  76;  O'Brien  z/. 'Union 
Freight  R.  R.  (Suffolk,  June  22,  1911)  95  N.  E.  861,  and  cases 
cited.  The  evidence  shows  no  such  misconduct  on  the  part  of 
the  defendant  or  its  servants.  The  plaintiff  failed  upon  his  first 
count. 

[2]   Nor  was  there  any  case  on  the  second  count.     Upon  the 
evidence  as  between  the  plaintiff  and  the  defendant,  the  latter 

*See  both   paragraphs  of  first   foot-note   of  preceding  case. 

tFor  the  authorities  in  this  series  on  the  question  whether  stat- 
utes requiring  railroad  companies  to  fence  their  tracks  are  for  the 
protection  of  people  as  well  as  stock,  see  foot-note  of  Menut  v.  Bos- 
ton &  M.  R.  R.  (Mass.),  38  R.  R.  R.  186,  61  Am.  &  Eng.  R.  Cas.,  N. 
S.,  186. 
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was  not  under  any  obligation  either  at  common  law  or  by  statute 
to  erect  or  maintain  a  fence  between  its  freight  yard  and  the  ad- 
joining strip  of  land.  Menut  v,  Boston  &  Maine  R.  R.,  207 
Mass.  12,  92  N.  E.  1032,  30  L.  R.  A.  (N.  S.)  1196,  and  cases 
cited. 

Exceptions  overruled. 


Roanoke  Ry.  &  Electric  Co.  v,  Carroll. 

(Supreme  Court  of  Appeals  of  Virginia,  Sept.  14,  1911.) 

[72  S.   E.   Rep.   125.] 

Street  Railroads — Injuries  to  Persons  on  Track — Duty  on  Seeing 
Persons  on  Track.* — A  motorman  is  not  obliged  to  stop  his  car 
merely  because  he  sees  a  pedestrian  approaching  the  track,  as  it  is 
reasonable  to  assume  that  he  will  stop  and  wait  for  the  car  to  pass, 
and  not  attempt  to  cross  immediately  in  front  of  it. 

Negligence — "Last  Clear  Chance."! — The  doctrine  of  the  last  clear 
chance  rests  upon  the  principle  that  there  is  something  in  the  plain- 
tiff's condition  or  situation  to  admonish  the  defendant  that  he  is 
not  able  to  protect  himself.  It  is  the  doctrine  of  prior  and  subsequent 
negligence,  or  remote  and  proximate  cause,  and  presupposes  the  in- 
tervention of  an  appreciable  interval  of  time  between  the  prior  neg- 
ligence of  the  plaintiff  and  the  subsequent  negligence  of  the  defend- 
ant. It  applies  notwithstanding  the  contributory  negligence  of  the 
plaintiff  when  the  defendant  knows,  or  by  the  exercise  of  ordinary 
care  ought  to  know,  of  plaintiffs  danger,  and  fails  to  do  something 
which  it  has  power  to  do  to  avoid  the  injury,  or  when  the  plaintiff 
is  in  some  position  of  danger  from  a  threatened  contact  with  some 
agency  under  the  control  of  the  defendant,  when  the  plaintiff  can- 
not  and   the   defendant   can   prevent   a   resulting  injury. 

Street  Railroads — Contributory  Negligence — Last  Clear  Chance.f 
— Where  the  evidence  in  an  action  for  personal  injuries  showed  that 


.*For  the  authorities  in  this  series  on  the  subject  of  the  right  of 
those  in  charge  of  trains  or  street  cars  to  act  on  the  assumption  that 
persons  seen  on  or  near  tracks  will  avoid  danger  from  the  train  or 
car,  see  last  foot-note  of  Norfolk  &  W.  Ry.  Co.  v.  Overton's  Adm'r 
(Va.),  39  R.  R.  R.  271,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  271;  last  head- 
note  of  Adams  v,  Arkansas,  etc.,  Ry.  Co.  (La.),  39  R.  R.  R.  254,  62 
Am.  &  Eng.  R.  Cas.,  N.  S.,  254;  last  head-note  of  Illinois  Cent.  R. 
Co.  V.  Comfort  (Miss.).  38  R.  R.  R.  732,  61  Am.  &  Eng.  R.  Cas.,  N. 
S.,  732;  foot-note  of  Murray  v.  Southern  Ry.  Co.  (Ky.),  38  R.  R.  R. 
669,  61  Am.  &  Eng.  R.  Cas.,  N.  S..  669;  second  foot-note  of  Neary 
V.  Northern  Pac.  Ry.  Co.  (Mont.),  38  R.  R.  R.  100,  61  Am.  &  Eng. 
R.  Cas.,  N.  S..  100. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  last  clear 
chance  doctrine,  see  last  paragraph  of  fourth  foot-note  of  Acton  v, 
Fargo  &  Moorhead  St.  Ry.  Co.  (N.  Dak.),  39  R.  R.  R.  767,  62  Am. 
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the  accident  occurred  instantaneously  with  plaintiff's  stepping  upon 
defendant's  street  railroad  track,  and  makes  it  clear  that,  if  his 
danger  was  discovered  or  might  have  been  discovered,  it  was  not 
possible  to  have  stopped  the  car  in  time  to  have  avoided  a  collision, 
the  last  clear  chance  doctrine  does  not  apply. 

Trial — ^Instnictionfli — Modification  by  Court. — In  an  action  against 
a  street  railroad  for  injuries  to  a  person  on  its  track,  the  court's 
modification  of  defendant's  instructions  as  to  contributory  and  con- 
current negligence  by  appending  the  last  clear  chance  doctrine  to 
the  instructions  is  error,  as  the  instructions  were  intended  to  present 
defendant's  theory  of  the  case,  and  should  have  been  given  without 
qualification. 

Street  Railroads — Care  in  Operation  of  Road — Care  at  Crossing. — 
Where  the  view  of  the  street  railroad  crossing  is  obstructed,  it  im- 
poses upon  the  railroad  the  reciprocal  duty  of  using  special  precau- 
tions, depending  upon  the  particular  location  and  circumstances,  to 
avoid  accident. 

Street  Railroads — Care  of  'Ptnon  Crossing  Track — View  of  Cross- 
ing Obstructed-t — Where  the  view  of  a  street  railroad  crossing  is 
obstructed,  it  imposes  upon  a  person  crossing  the  track  the  recipro- 
cal duty  of  using  a  higher  degree  of  caution,  depending  upon  the 
particular  location  and  circumstances,  to  avoid  injury. 

Street  Railroads — ^Actions  for  Injuries — Instructions. — An  accident, 
by  which  plaintiff  sustained  injuries  while  crossing  the  track  of  a. 
street  railroad  at  the  intersection  of  streets  adjacent  to  a  square,  is 
so  near  a  crossing  as  to  bring  it  within  the  law  applicable  to  cross- 
ing cases. 

Street  Railroads — ^Actions  for  Injuries — Instructions — Contributory 
Negligence. — An  instruction  in  an  action  for  injuries  sustained  on  a 
street  railroad  crossing,  which  denies  a  recovery  to  plaintiff  if  he 
failed  to  use  ordinary  care  and  caution  at  the  time  of  and  prior  to 
the  accident,  is  erroneous  because  of  its  omission  to  state  that  the 
assumed  failure  of  the  plaintiff  to  exercise  ordinary  care,  must  have 
efficiently  contributed  to  the  injury. 

Street  Railroads — Contributory  Negligence — Looking  and  Listen- 
*og-§ — It  is  not  negligent  as  a  matter  of  law  for  a  person  to  go  upon 
a  street  car  track  without  looking  and  listening. 


&  Eng.  R.  Cas.,  N.  S.,  767;  Wilson  v.  Illinois  Cent.  R.  Co.  (Iowa), 
39  R.  R.  R.  382,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  282;  last  head-note  of 
Adams  v.  Arkansas  Ry.  Co.  (La.),  39  R.  R.  R.  254,  62  Am.  &  Eng. 
R.  Cas.,  N.  S.,  254;  second  head-note  of  Edge  v.  Atlantic  C.  L.  R. 
Co.  (N.  Car.),  38  R.  R.  R.  737,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  737; 
last  head-note  of  Louisville  &  N.  R.  Co.  v,  Trisler  (Ky.),  38  R.  R. 
R.  650,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  650. 

JFor  the  authorities  in  this  series  On  the  subject  of  the  care  re- 
quired of  a  highway  traveler  to  discover  the  approach  of  a  train  to 
a  crossing  as   affected  by  the  fact  that  the  view  of  the  tracks  are 
obstructed,    see   third   foot-note   of  Wilson  v.   Illinois   Cent.    R.   Co 
(Iowa),  39  R.  R.  R.  282,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  282. 

fSee  first  foot-note  of  Hoff  v.  Los  Angeles-Pacific  Co.   (Cal.),  39 
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Trial — htmctiom  BelfXcptradictafy  lBBtractioa&  —  Requested 
instrnctionB  in  an  action  for  injuries  on  a  street  car  track,  that  it 
was  not  negligence  for  a  person  to  go  upon  the  track  without  look- 
sng  and  listening,  but  that  the  law  required  that  a  person  nmst  use 
due  care  and  must  look  and  Hsten  before  going  on  the  track,  espe- 
cially where  the  approach  is  partially  obstructed,  is  self-contradic- 
tory, and  properly  refused. 

Trial — Instmctiona — hstmctioos  Already  Gnren. — ^The  refusal  of 
requested  instructions  as  to  questions  dealt  with  and  covered  in  in- 
structions already  given  is  proper. 

Error  to  Corporation  Court  of  City  of  Roanoke. 

Action  by  John  O.  Carroll  against  the  Roanoke  Railway  & 
Electric  Company  and  the  City  of  Roanoke.  Action  discon- 
tinued as  to  the  City  of  Roanoke.  Judgment  for  plaintiff,  and 
defendant  Roanoke  Railway  &  Electric  Company  brings  error. 
Reversed  and  remanded  for  new  trial. 

HaintifF's  first  instruction  was  given  as  follows: 

"The  court  instructs  the  jury  that  a  street  car  running  and 
operating  its  cars  on  the  streets  of  a  city  must  use  greater  care 
and  diligence  to  prevent  injury  to  persons  and  property  than  \i 
required  of  them  in  running  and  operating  their  cars  in  less 
frequented  and  populous  localities,  and  so  in  certain  localities  in 
the  city  greater  precautions  may  be  necessary  than  in  others; 
for  example,  if  a  car  is  being  run  past  an  obstruction  in  the 
street  and  near  to  its  tracks  so  that  objects  or  persons  on  the 
other  side  of  it  are  hidden  from  view,  it  is  required  of  the  street 
car  company  to  resort  to  special  precautions,  depending  upon 
the  particular  locality  and  the  circumstances,  to  avoid  accidents, 
and  any  neglect  of  any  such  precautions  as  are  proper  under  the 
peculiar  surroundings  and  circumstances  of  the  locality  consti- 
tutes negligence,  for  which  the  street  car  company  is  liable  in 
damages,  unless  the  plaintiff  by  the  exercise  of  ordinary  care  on 
his  part  could  have  prevented  the  accident,  and  the  burden  is  on 
the  street  car  company  to  prove  such  absence  of  ordinary  care 
on  the  part  of  the  plaintiff.'* 

Defendant*s  eighth  instruction,  which  read, 

'*The  court  instructs  the  jury  that,  even  though  they  may  be- 
lieve from  the  evidence  that  the  approach  to  the  track  which  de- 
fendant's car  was  approaching  was  partially  obstructed  by  a  pile 
(^f  hunber,  vet  that  fact  did  not  lessen  the  care  and  caution  re- 
qtiired  of  plaintiff  in  attempting  to  cross,  but,  on  the  contrary, 
imposed  on  him  a  hiijher  degree  of  caution*' 
— was  modified  and  given  as  follows: 

R,  R.  R.  47,  62  Am.  &  Kne.  R.  Gas.,  X.  S..  47:  last  parasraph  of  foot- 
note of  Oettler  r.  Rhode  Island  Co.  (R.  I.),  38  R.  R.  R.  221,  61  Am. 
^  Knjr.  R.  Cas.,  N.  S.,  221:  second  foot-note  of  Donohue  %\  Port- 
land Ry.  Co,  (Ore.\  'M  R.  R.  R,  66.  60  Am.  &  Eng.  R.  Cas.,  N.  S..  66. 
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"The  court  instructs  the  jury  that,  even  though  they  may  be- 
lieve from  the  evi<ience  that  the  approach  to  the  track  on  which 
defendant's  car  was  approaching  was  partially  obscured  by  a 
pile  of  lumber,  yet  that  fact  did  not  lessen  the  care  and  caution 
required  of  plaintiff  in  attempting  to  cross,  but  the  existence  of 
such  obstruction  should  be  considered  by  the  jrry  in  ascertaining 
what  is  reasonable  care  on  the  part  of  a  person  crossing  said 
track." 

The  following  instructions  requested  by  defendant  were  re- 
fused. 

**(2)  The  court  instructs  the  jury  that,  while  it  is  not  negli- 
gence as  a  matter  of  law  for  a  traveler  to  go  upon  a  street  car 
track  without  looking  and  listening,  it  is  a  settled  principle  of 
law  that  one  who  approaches  a  street  railway  track  must  use  due 
care,  and  ordinary  due  care  means  that  he  must  look  and  listen, 
and  especially  is  this  so  where  the  approach  to  the  track  is  par- 
tially obstructed. 

"(3)  The  court  instructs  the  jury  that  if  they  shall  believe 
from  the  evidence  that  the  plaintiff  attempted  to  cross  defend- 
ant's track  at  a  point  where  its  cars  frequently  passed  to  the 
knowledge  of  plaintiff,  and  where  a  view  of  the  tracks  was  par- 
tially obstructed  by  a  pile  of  lumber  near  the  track,  then  it  was 
the  duty  of  the  plaintiff  to  look  and  listen  before  attempting  to 
cross  the  track,  and  if  the  jury  shall  believe  from  the  evidence 
that  he  failed  to  look  and  listen,  and  that  his  failure  so  to  do  ei- 
ther caused  or  contributed  proximately  to  his  injury,  then  he  was 
guilty  of  contributory  negligence,  and  there  can  be  no  recovery 
in  this  case,  though  the  jury  may  believe  from  the  evidence  that 
the  defendant  was  negligent. 

"(4)  The  court  instructs  the  jury  that,  though  they  may  be- 
lieve from  the  evidence  that  the  defendant  company  was  negli- 
gent, still  the  plaintiff  cannot  recover  in  this  case  if  they  shall 
also  believe  from  the  evidence  that  he  failed  to  exercise  ordinary 
care  and  caution  at  the  time  of  and  prior  to  the  accident,  and  by 
ordinary  care  is  meant  that  degree  of  care,  caution,  and  prudence 
which  an  ordinary  prudent  and  cautious  man  would  exercise  un- 
der like  circumstances." 

"05)  The  court  instructs  the  jury  that  if  they  believe  that  the 
collision  in  which  the  plaintiff  was  injured  occurred  in  the  market 
or  public  square,  and  not  at  the  crossing  at  the  east  side  of  said 
square,  then  the  duties  imposed  by  law  upon  the  defendant  as 
to  the  manner  of  approaching  crossings  with  its  cars  do  not  ap- 
ply to  this  case." 

Hall,  Woods  &  Jackson,  for  plaintiff  in  error. 

Hairston,  Hairston  &  Willis  and  Scott,  Alticer  &  Watts,  for 
defendant  in  error. 

43  R  R  R— 8 
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Whittle,  J.  This  action  was  brought  by  John  O.  Carroll 
against  the  Roanoke  Railway  &  Electric  Company  and  the  city 
of  Roanoke,  demanding  damages  in  the  sum  of  $50,000  for  per- 
sonal injuries  sustained  by  him  through  the  alleged  joint  negli- 
gence of  the  defendants.  The  negligence  imputed  to  the  city  was 
that  it  permitted  lumber  to  be  piled  in  the  street  so  near  the  track 
of  the  Railway  &  Electric  Company  as  to  partially  shut  out  the 
view  of  approaching  cars.  The  case  was  discontinued  as  to  the 
citv,  and  therefore  we  need  not  concern  ourselves  about  its  al- 
leged  complicity  in  the  accident. 

The  salient  facts  of  the  case  lie  within  narrow  limits.  The 
scene  of  the  accident  was  the  intersection  of  Nelson  street  and 
Campbell  avenue,  adjacent  to  Market  Square  The  street  runs 
north  and  south,  and  the  avenue  east  and  west.  The  defendant 
maintains  a  double  track  along  Campbell  averue,  over  which  it 
operates  a  system  of  electric  cars.  The  north  track  is  used  for 
west-bound  cars,  and  the  south  tracks  for  cars  going  east.  At 
the  time  of  the  accident  the  view  of  a  pedestrian  approaching 
Campbell  avenue  from  the  north  (along  the  route  traveled  by  the 
plaintiff)  of  cars  coming  from  the  east  was  partially  obstructed 
by  a  building  in  course  of  erection  near  the  northeast  corner  of 
Campbell  avenue  and  the  Market  Square,  and  a  pile  of  lumber 
8  feet  high,  9  feet  wide,  and  14  feet  long,  extending  along  the 
avenue. to  the  outer  edge  of  the  sidewalk,  and  to  within  44  inches 
of  the  defendant's  northern  rail.  The  view  was,  further- 
more, obstructed  bv  a  large  sand  box  and  an  unright  engine  con- 
nected by  belting  with  a  concrete  mixer.  After  passing  the  lum- 
ber pile,  the  eastwardly  view  along  the  avenue  was  clear.  A  car 
station  is  located  one  square  east  from  the  corner  of  Nelson 
street  and  Campbell  avenue  on  the  south  side  of  the  avenue. 

The  plaintiff  was  43  years  old,  and  in  possession  of  all  his  fac- 
ulties. He  was  working  in  the  Norfolk  &  Western  Railway  Com- 
pany's shops  in  the  city,  and  lived  at  Midway,  on  the  defendant's 
line  between  Roanoke  and  Vinton.  He  had  lived  in  the  vicinitv 
of  Roanoke  for  about  14  years,  and  knew  that  the  defendant 
maintained  a  double  track  along  Campbell  avenue,  over  which  its 
cars  frequently  passed;  and  he  occasionally  used  the  cars  in  go- 
ing from  the  citv  to  his  home.  The  accident  occurred  about  9 :30 
o'clock  on  the  night  of  July  17,  1909,  but  the  square  was  lighted 
by  electricity.  The  plaintiff  crossed  Market  Square  diagonally 
in  the  direction  of  the  junction  of  Nelson  street  and  Campbell 
avenue.  He  thought  the  A'inton  car  had  passed  that  point,  and 
was  hurrying  to  catch  it  at  the  station.  The  course  mapped  out 
in  his  mind  for  that  purpose  was  along  the  north  side  of  Camp- 
bell avenue,  but.  as  he  approached  the  comer,  he  discovered  that 
the  sidewalk  was  obstructed  by  the  lumber  p'le,  whereupon  he 
determined  to  cross  over  to  the  south  side.  The  evidence 
tended  to  show  that     the  point     from  which  he  attempted  to 
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cross  was  about  15  feet  west  of  the  lumber,  the  south- 
em  line  of  which,  as  marked,  was  44  inches  from  the  north- 
em  rail  of  the  track,  and  the  distance  from  that  rail  to  the  outer 
edge  of  the  running  board  of  the  car  was  23  inches,  which  left 
a  clear  space  of  only  21  inches  between  the  running  board  and 
the  lumber  pile. 

Plaintiff  admits  that  he  did  not  look  to  see  whether  a  car  was 
coming  immediately  before  going  on  the  track  (though  it  was  in 
evidence  that  an  approaching  car  would  have  been  visible  for  a 
distance  of  over  40  feet  from  the  point  at  which  he  attempted 
to  cross),  but  looked  straight  ahead.  To  quote  his  language: 
'*!  stepped  into  the  track,  and  the  car  hit  me  just  like  that 
[snapping  his  hands  together],  and  knocked  me  a  distance;  and 
before  I  could  recover  myself,  it  was  on  me  and  dragged  me.  It 
didn't  knock  me  senseless,  though." 

As  the  result  of  the  accident  he  lost  both  legs  above  the  knees, 
and  the  jury  awarded  him  $12,000  damages. 

Conceding  in  the  outset  (as  must  be  done,  viewing  the  case 
from  the  standpoint  of  a  demurrer  to  the  evidence  by  the  defend- 
ant) that  the  charges  of  negligence  against  the  company,  namely, 
excessive  speed,  failure  of  the  motorman  to  have  his  car  under 
control,  to  give  the  proper  crossing  signals,  and  to  keep  a  look- 
out, were  proved,  the  defendant  nevertheless  denies  liability  on 
the  ground  that  the  plaintiff  was  himself  guilty  of  contributory 
negligence.  In  other  words,  the  theory  of  the  defendant  is  that 
the  case  was  one  of  concurrent  negligence. 

On  the  other  hand,  the  plaintiff  contends  that  the  charge  of 
contributory  negligence  was  not  sustained,  but  insists  that,  if  it 
had  been  proved,  the  evidence  for  the  defendant  warranted  the 
application  of  the  doctrine  of  the  last  clear  chance. 

The  evidence  relied  on  for  that  purpose  is  the  testimony  of  a 
civil  engineer,  who  gave  estimates  of  how  far  the  plaintiff  could 
have  seen  a  car  coming  along  the  north  track  from  the  east,  at 
distances  of  10,  20,  30,  and  40  feet,  respectively,  from  the  track, 
from  a  point  15  feet  west  of  the  lumber  pile,  the  argument  of 
counsel  in  that  regard  being  that,  if  the  plaintiff  might  have  seen 
the  car,  the  motorman  could  likewise  have  seen  the  'plaintiff  in 
time  to  have  stopped  the  car  and  avoided  the  collision. 

[1]  The  obvious  answer  to  that  contention  is  that  ordinarily 
a  motorman  rests  under  no  obligation  to  stop  his  car  merely  be- 
cause he  sees  a  pedestrian  approaching  the  track.  The  foot  man 
is  in  a  place  of  safety.  He  has  absolute  control  of  his  movements 
and  can  stop  instantly,  and  it  is  reasonable  to  assume  that  he 
will  stop  and  wait  for  the  car  to  pass,  and  not  attempt  to  cross 
immediately  in  front  of  it.  Backus  z\  Norfolk  &  Atl.  Ter.  Co., 
112  Va.  — ,  71  S.  E.  528,  and  cases  cited.  It  would  be  impossible 
to  operate  street  cars  in  a  city  on  any  other  theory. 

[2]  There  have  been  numerous  cases  involving  the  doctrine  of 
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the  last  clear  chance  decided  by  this  court,  and  the  underlying 
principle  pervading  all  of  them  is  that  there  is  something  in  the 
plaintiff's  condition  or  situation  to  admonish  the  defendant  that 
he  is  not  able  to  protect  himself. 

In  Southern  Railway  Company  v.  Bailey,  110  Va.  833,  67  S. 
E.  365,  27  L.  R.  A.  (N.  S.)  379,  the  doctrine  is  stated  in  the 
syllabus  as  follows :  "The  doctrine  of  the  *last  clear  chance*  ap- 
plies, notwithstanding  the  contributory  negligence  of  a  plaintiff, 
when  the  defendant  knows,  or  by  the  exercise  of  ordinary  care 
ought  to  know,  of  plaintiff's  danger,  and  it  is  obvious  he  cannot 
extricate  himself  from  it,  and  fails  to  do  something  which  it  has 
power  to  do  to  avoid  the  injury ;  or  when  the  plaintiff  is  in  some 
position  of  danger  from  a  threatened  contact  with  some  agency 
under  the  control  of  the  defendant,  when  the  plaintiff  cannot, 
and  the  defendant  can,  prevent  the  injury.  The  plaintiff  must 
show  that  at  some  time,  in  view  of  the  entire  situation,  including 
his  own  negligence,  the  defendant  was  thereafter  culpably  negli- 
gent, and  that  such  negligence  was  the  latest  in  succession  of 
causes.  In  such  case  the  plaintiff's  negligence  is  not  the  proxi- 
mate cause  of  the  injury.  But  this  doctrine  has  no  application  to 
a  case  where  both  parties  are  equally  guilty  of  neglect  of  an  iden- 
tical duty,  the  consequences  of  which  continue  on  the  part  of  both 
to  the  moment  of  the  injury  and  proximately  contribute  thereto.'' 

The  doctrine  is  one  of  prior  and  subsequent  negligence,  or  re- 
mote and  proximate  cause,  and  presupposes  the  intervention  of 
an  appreciable  interval  of  time  between  the  prior  negligence  of 
the  plaintiff  and  the  subsequent  negligence  of  the  defendant. 
Where  the  negligence  of  both  continues  down  to  the  moment  of 
the  accident  and  contributes  to  the  injury,  the  case  is  one  of 
concurring  negligence,  and  there  can  be  no  recovery. 

[3]  The  testimony  given  by  the  plaintiff  himself  shows  that  the 
accident  occurred  instantaneously  with  his  stepping  upon  the  track, 
and  it  is  clear  that  after  his  danger  was  discovered,  or  might  have 
been  discovered,  it  was  not  possible  to  have  stopped  the  car  in 
time  to  have  avoided  the  collision.  The  case  in  that  aspect  is 
ruled  bv  that  line  of  decisions  of  which  Richmond  Traction  Co. 
V.  Martin,  102  \'a.  209,  45  S.  E.  886,  is  a  type.  The  trial  court, 
therefore,  erred  in  giving  an  independent  instruction  involving 
the  doctrine  of  the  last  clear  chance. 

[4]  It  also  erred  in  appendine  that  principle  to  the  defendant's 
instructions  6,  7,  10.  and  12.  Even  if  the  doctrine  had  been  ap- 
plicable, the  instructions  which  the  court  modified  were  intended 
to  present  the  defendant's  theory  of  the  case,  and  thev  ought  to 
have  been  given  without  the  qualification.  X.  &  W.  Rv.  Co.  v. 
Stone,  111  Va.  730,  734,  69  S.  E.  027. 

[5-6]  The  defendant's  objection  to  that  part  of  plaintiff's  in- 
struction No.  1  which  told  the  jury  that,  if  the  view  of  the  cross- 
ing was  obstructed,  it  imposed  upon  the  defendant  the  dutv  of 
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using  special  precautions,  depending  upon  the  particular  location 
and  circumstances,  to  avoid  accident,  may  be  considered  in  con- 
nection with  the  ruling  of  the  court  in  modifying  defendant's  in- 
struction No.  8.  The  two  instructions  were  counterparts  of  each 
other,  and  both  ought  to  have  been  given.  Imp.  Co.  v.  Stead, 
95  U.  S.  161,  24  L.  Ed.  403;  A.  &  D.  R.  Co.  v.  Reiger,  95  Va. 
418,  28  S.  E.  590;  A.  &  D.  R.  C.  v.  Ironmonger,  95  Va.  625,  629, 
29  S.  E.  319;  Southern  Ry.  Co.  v,  Jones,  106  Va.  412,  56  S.  E. 
155;  Southern  Ry.  Co  ^.  Hansbrough,  107  Va.  733,  60  S.  E.  58. 
The  obligation  of  the  plaintiff  and  defendant  with  respect  to 
the  duty  imposed  upon  them  was  reciprocal,  and  the  principle 
might  well  have  been  incorporated  in  one. instruction.  The  sug- 
gestion that  it  imposes  upon  the  parties  a  higher  degree  of  re- 
sponsibility than  ordinary  care  is  without  merit.  Ordinary  care 
is  a  relative,  flexible  term,  dependent  upon  the  facts  and  circum- 
stances of  each  case.  Of  course,  when  the  V'cw  at  a  crossing 
is  clear  and  unobstructed,  the  degree  of  vigilance  resting  upon 
the  parties  is  not  so  great  as  where  it  is  obstructed.  What  might 
be  common  prudence  in  the  one  case  would  be  gross  negligence 
in  the  other.  It  was  this  principle  that  the  instructions  were 
intended  to  impress. 

The  court  refused  to  give  defendant's  instructions  2,  3,  4, 
and  15.     These  will  be  briefly  considered  in  inverse  order. 

[7]  No.  15  was  rightlv  refused.  The  accident  happened  too 
near  the  crossing  as  to  bring  it  within  the  influence  of  the  rules 
applicable  to  that  class  of  cases. 

[8]  Instruction  No.  4  was  emenable  to  objection,  because  it 
omitted  to  state  that  the  assumed  failure  of  the  plaintiff  to 
exercise  ordinary  care  must  have  efficientlv  contributed  to  the 
injury.  Washington,  etc.,  R.  Co.  v.  Vaughan,  111  Va.  785,  795, 
69  S.'E.  1035. 

[9,  10]  Instruction  No.  2  initially  told  the  jury  that  it  was 
not  negligence  as  a  matter  of  law  for  a  person  to  go  upon  a  street 
car  track  without  lookiiig  and  listening  (Bass  v.  Norfolk,  etc., 
R.  Co.,  100  Va.  1,  40  S.  E.  100),  but  concluded  with  the  proposi- 
tion that  the  law  requires  that  such  person  must  use  due  care, 
and  that  ordinary  care  means  that  he  must  look  and  listen  before 
going  on  the  track,  especially  where  the  approach  is  partially 
obstructed.  The  instruction  is  self-contradictory,  and  ought  not 
to  have  been  given. 

So,  with  instruction  No.  3,  it  told  the  jury  that,  if  the  view 
of  the  approaching  car  was  practically  obstructed  by  a  pile  of 
lumber  near  the  track,  then  it  was  the  duty  of  the  plaintiff,  as 
a  matter  of  law,  to  look  and  listen  before  goin^  on  the  track.  The 
jury  ought  rather  to  have  been  told  in  both  instructions  that 
the  circumstances  upon  which  they  are  predicated  must  be  consid- 
ered by  them  in  dertermining  whether  the  plaintiff  had  exercised 
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ordinary-  care.  [12]  It  may  also  be  noted  that  the  questions 
dealt  with  in  these  last  two  instructions  are  covered  by  defendant's 
instructions  6  and  7. 

For  the  foregoing  errors,  the  judgment  complained  of  must 
be  reversed,  and  the  case  remanded  for  a  new  trial. 

Reversed. 


Lyons  v,  Chicago,  M.  &  St.  P.  Ry.  Co. 

(Supreme  Court   of  South   Dakota,  Oct.  3,  1911.) 
1  {132  N.  W.  Rep.  679.] 

lUilroads — Operation — Frightening  Animals.* — A  railroad  company 
is  not  liable  for  injuries  caused  by  horses  upon  a  street  or  other 
premises  near  a  railroad  track  becoming  frightened  at  the  ordinary 
appearance  of  a  train  or  cars  under  careful  management. 

Railroads — Action  for  Injuries — Burden  of  Proof. — In  an  action  for 
injuries  to  plaintiff  by  the  frightening  of  her  team  by  the  alleged 
improper  blowing  of  a  locomotive  whistle,  the  burden  is  upon  the 
plaintiff  to  prove  that  the  proximate  cause  of  her  injury  was  the  im- 
proper use  of  the  whistle. 

Railroads — Persons  Near  Highway — Lookoutt — In  view  of  Civ, 
Code,  §  2430,  which  declares  that  the  law  never  requires  impossibil- 
ities, a  locomotive  engineer  is  not  required  to  keep  a  lookout  for 
frightened  horses  on  parallel  highways. 

Railroads — Injuries  to  Persons  Near  Track — Places  for  Giving  Sig- 
nals.— Under  Civ.  Code,  §  538,  which  provides  for  signals  at  a  dis- 
tance of  at  least  80  rods  from  a  railroad  crossing,  to  be  continued 
until  the  crossing  is  passed,  and  makes  a  railroad  company  liable  for 
all  damages  sustained  by  reason  of  such  neglect,  the  use  of  either 
whistle  or  bell  all  the  time  occupied  by  a  train  in  passing  from  one 
public  crossing  to  another  a  mile  distant  is  permissible  and  the 
blowing  for  a  private  crossing  between  two  of  the  crossings  is  not 
negligence. 

Appeal  and  Error — Presumptions — Appeal  from  Decision  on  Mo- 
tion for  Directed  Verdict — On  appeal  from  the  overruling  of  a  mo- 
tion for  a  directed  verdict,  the  defendant's  evidence  should  be  disre- 
garded,  where   conflicting. 

Railroads — Frightening  Animals — Action  for  Injuries — Sufficiency 
of  Evidence. — Evidence  in  an  action  against   a   railroad  for  injuries 

*See  foot-note  of  Lyons  i\  Chicago,  etc.,  Ry.  Co.  (S.  Dak.),  38  R. 
R.  R.  631,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  631;  last  head-note  of  Louis- 
ville &  N.  R.  Co.  V.  Street  (Ky.),  38  R.  R.  R.  93,  61  Am.  &  Eng.  R. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
those  in  charge  of  street  cars  and  trains  to  lookout  to  see  if  there 
are  teams  near  tracks  likely  to  be  frightened  by  the  trains  or  street 
cars,  see  second  foot-note  of  Louisville  &  X.  R.  Co.  v.  Street  (Ky  ), 
38  R.  R.  R.  93,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  93. 
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to  plaintiff  from  frightening  her  horses  while  driving  on  a  parallel 
highway  by  blowing  the  whistle  where  it  should  not  have  been 
blown,  and  in  an  unusual  manner,  held  to  require  a  directed  verdict 
for  the  defendant. 

Railroads — Frightening  Aninuds — ^Actions  for  Injuries — Instruc- 
tions.— An  instruction  in  an  action*  for  personal  injuries  from  the 
frightening  of  plaintiffs  horses  by  a  locomotive  whistle  while  driv- 
ing on  a  parallel  highway,  from  which  the  jury  might  understand  that 
they  might  find  for  the  plaintiff  if  they  believed  that  good  railroading 
did  not  justify  whistling  for  a  private  crossing,  is  erroneous. 

Corson  and  Whiting,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Pennington  County;  Levi  McGee, 
Judge. 

Action  on  rehearing.  Former  decision  reversed. 
For  former  opinion,  see  128  N.  W.  134. 

Charles  W.  Brown,  J.  D.  Elliott,  and  Charles  B.  Vroman,  for 
appellant. 

Wood  &  Edwards,  for  respondent. 

Hais^ey,  J.  This  is  an  action  to  recover  for  personal  injuries 
alleged  to  have  been  caused  by  the  negligent  operation  of  one  of 
the  defendant's  engines.  At  the  time  of  the  accident,  the  plain- 
tiff was  driving  westerly  on  a  public  highway  parallel  to  the  de- 
fendant's track,  on  which  one  of  its  engines,  with  freight  cars 
attached,  was  moving  in  the  opposite  direction.  As  the  train 
passed  plaintiff's  team  became  frightened,  one  of  the  horses 
plunged  violently,  the  pole  of  the  vehicle  was  broken;  plaintiff 
being  thrown  out  and  injured.  The  trial  of  the  cause  in  the  cir- 
cuit court  resulted  in  a  judgment  for  the  plaintiff,  from  which 
and  from  an  or^er  denying  its  application  for  a  new  trial  the  de- 
fendant appealed.  In  a  former  decision  of  this  court  the  judg- 
ment was  affirmed.  Lyons  v.  Railway  Co.,  26  S.  D.  — ,  128  N. 
W.  134.  Subsequently,  a  rehearing  having  been  granted,  the  cause 
was  again  argued  and  submitted. 

The  errors  assigned  relate  to  the  refusal  of  the  court  to  di- 
rect a  verdict  for  the  defendant,  the  sufficiency  of  the  evidence  to 
justifv  the  verdict,  and  to  the  instructions.  The  only  negligence 
charged  is  in  the  use  of  the  engine  whistle. 

[1.  21  The  complaint  will  be  construed  as  alleging  (1)  that  de- 
fendant's servants  blew  the  whistle  where  it  should  not  have 
been  blown :  (2)  that  thev  blew  it  in  an  unusual  manner ;  and  (3) 
that  they  continued  to  blow  it  after  they  were  aware  of  the  plain- 
tiff's peril.  Any  negligence  on  the  part  of  its  servants  is  denied 
by  the  defendant.  It  is  well  settled  that  a  railway  company  is 
not  liable  for  injuries  caused  bv  horses  upon  a  street,  highway, 
or  other  premises  near  a  railway  track  becoming  frightened  at 
the  ordinary  appearance  and  movements  of  a  train  or  cars  under 
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prudent  and  careful  management.  33  Cyc.  1148.  Therefore  the 
burden  was  upon  the  plaintiff  to  prove  that  the  proximate  cause 
of  her  injury  was  the  improper  use  of  the  engine  whistle.  With 
the  issues  and  law  applicable  thereto  thus  defined  the  refusal 
of  the  court  to  direct  a  verdict  for  the  defendant  will  be  con- 
sidered. 

Defendant's  train,  consisting  of  an  engine,  ten  cars  of  live 
stock,  and  a  caboose,  in  charge  of  a  conductor,  two  brakeman, 
an  engineer,  and  fireman,  all  competent  and  experienced  trainmen, 
entered  "Stony  Cut,"  five  miles  east  of  Rapid  City,  where  the 
accident  occurred,  at  about  11  o'clock  in  the  forenoon,  running 
at  the  rate  of  25  or  30  miles  an  hour.  The  engine  was  equipped 
with  a  standard  steam  whistle  in  proper  condition.  The  engineer 
was  in  his  proper  place,  sitting  on  the  right  side  of  the  engine 
cab.  Stony  cut  was  between  two  public  crossings,  one  mile  apart, 
the  one  west  of  the  cut  being  known  as  the  "Rean  crossing"  and 
the  one  east  of  it  as  the  "Woods  crossing."  Between  the  cut  and 
the  Read  crossing  was  a  private  road  known  as  the  Lewis 
crossing."  Between  the  cut  and  Woods  crossing  where  two  pri- 
vate crossings.  Concerning  the  circumstances  attending  the  acci- 
dent, the  plaintiff  testified:  "The  train  was  going  east,  and 
we  were  going  west.  *  *  *  As  we  came  to  the  top  of  the  hilU 
the  train  whistled  at  the  Read  crossing,  and  at  the  Lewis 
crossing  it  passed  without  whistling.  *  *  *  The  train  when  it 
commenced  whistling  was  only  a  little  wavs  ahead  of  us,  not 
quite  opposite.  I  observed  two  men  in  the  eneine,  and  one  look- 
ing out  at  the  window  on  my  side.  *  *  *  I  was  next  to  the 
railroad  track.  *  *  *  When  the  horses  saw  the  train 
coming,  they  both  held  up  their  heads  and  pricked  up 
their  ears,  and,  when  the  whistle  blew,  the  one  next  to  the 
train  threw  himself  against  the  other,  and  kept  lunging  and  turned 
his  head  to  see  the  engine,  and  it  continued  that  way  lunging  and 
jumping  probably  175  feet,  when  the  tongue  broke,  and  the  last 
I  remember  the  whistle  was  still  blowing.  As  to  the  position 
of  the  train  about  the  time  the  tongue  broke,  it  had  passed  us. 
I  saw  the  caboose  going  by  us,  and  that  is  the  last  I  remember. 
I  must  have  been  thrown  out  right  after  it  passed  us.  *  *  *  As 
to  whether  the  lunging  of  the  horses  commenced  when  the  train 
was  opposite  me,  it  commenced  just  as  soon  as  the  whistle  blew. 
One  of  the  fellows  in  the  cab  was  looking  out  of  the  window. 
*  *  *  The  onlv  time  the  train  whistled  was  for  the  Read  cross- 
ing and  when  they  were  in  the  cut.  *  *  *  It  didn't  whistle  after 
it  left  the  Read  crossing  until  it  whistled  in  the  cut.  It  didn'<^ 
whistle  at  the  Lewis  crossing.  The  train  was  in  the  cut,  I  should 
judge,  the  length  of  the  train  before  it  whistled."  Assuming 
there  would  have  been  no  accident  if  the  whistle  had  not  been 
blown,  and  viewing  her  testimony  in  the  light  most  favorable 
to  the  plaintiff,  it  is  manifest  that  her  right  to  recover  must  rest 
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on  the  theory  that  it  was  the  blowing  of  the  whistle  when  the 
engine  was  in  the  cut  nearly,  or  directly,  opposite  to  her  team, 
which  caused  her  injury. 

As  to  whether  prudent  and  careful  management  required  the 
blowing  of  the  whistle  for  the  private  crossings  east  of  the  cut, 
as  the  train  entered  the  cut,  the  engineer  testified:  "Good  rail- 
roading and  a  regard  for  the  safety  of  the  train,  passengers,  and 
freight  would  require  whistling  at  such  a  point/'  If  what  con- 
stituted proper  management  when  approaching  these  private 
crossings  called  for  expert  evidence,  and  the  plaintiff  is  not 
in  position  to  assert  the  contrary,  the  engineer's  testimony  hav- 
ing been  received,  a  jury  would  not  be  justified  in  disregarding 
it  because  it  was  not  contradicted.  Nor  would  its  contradiction 
have  raised  a  material  issue.  The  question  is  whether  the  engineer 
was  guilty  of  negligence  in  blowing  the  whistle  for  the  private 
crossings;  not  whether  he  would  have  been  guilty  if  he  had  not 
done  so.  The  statute  provides:  "A  bell  at  least  thirty  pounds 
weight,  or  a  steam  whistle,  shall  be  placed  on  each  locomotive 
engine,  and  shall  be  rung  or  whistled  at  the  distance  of  at  least 
ei^ty  rods  from  the  place  where  the  said  railroad  shall  cross 
any  other  road  or  street,  and  be  kept  ringing  or  whistling  until 
it  shall  have  crossed  said  road  or  street,  under  a  penalty  of 
fifty  dollars  for  every  neglect,  to  be  paid  by  the  corporation 
owning  the  railroad,  one-half  thereof  to  go  to  the  informer,  and 
the  other  half  to  this  state,  and  also  be  liable  for  all  damages 
which  shall  be  sustained  by  any  person  by  reason  of  such  neglect." 
Rev.  Civ.  Code,  §  538.  The  train  in  this  case  was  moving  at 
the  rate  of  at  least  25  miles  per  hour  in  the  country,  where  the 
speed  of  trains  is  not  limited  by  law,  and  where  the  steam  whistle 
is  properly  employed  to  give  warning  of  approaching  trains. 
Presumably  there  is  a  public  crossing  at  least  once  in  every  mile ; 
the  statute  declaring,  with  certain  immaterial  exceptions,  that 
every  section  hne  shall  be  a  public  highway.  Rev.  Pol.  Code, 
§  1594.  The  usual  speed  of  trains  beyond  the  boundaries  of 
cities  and  towns  is  about  30  miles  per  hour.  A  train  moving 
at  that  rate  moves  one  mile  in  two  minutes.  Eighty  rods  is 
one-fourth  of  a  mile.  So,  ordinarily  if  the  requirements  of  the 
statute  are  observed,  the  bell  will  be  ringing  or  the  whistle  will 
be  blowing  at  least  one-fourth  of  the  time  occupied  by  the  train 
in  passing  from  the  yard  limits  of  one  station  to  the  yard  limits 
of  another.  While,  perhaps,  the  primary  purpose  of  the  statute 
relating  to  the  bell  and  whistle  was  to  avoid  accidents  at  public 
crossings,  compliance  with  its  provisions  is  equally  well  caculated 
to  promote  the  safety  of  travelers  on  parallel  and  adjacent  high- 
ways by  giving  them  timely  warning  of  approaching  trains.  The 
sound  of  a  steam  whistle  when  blown  for  a  private  crossing  serves 
the  same  purpose  that  it  does  when  blown  for  a  public  crossing. 
In  either  case  it  is  an  ordinary  incident  of  the  operation  of  a 
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train.  Therefore,  though  neither  the  statute  nor  "good  railroad- 
ing*' may  have  required  the  engineer  to  whistle  for  these  pri- 
vate crossings,  a  question  concerning  which  no  opinion  is  ex- 
pressed, it  does  not  follow  that  his  having  done  so  constituted 
negligence  per  se. 

[3]  The  situation  of  a  person  on  a  parallel  highway  and  that 
of  a  person  crossing  the  track  is  different.  The- engineer's  duty 
with  respect  to  each  is  not  the  same.  When  his  train  is  moving 
25  or  more  miles  per  hour,  he  is  bound  to  give  constant  attention 
to  its  operation,  the  condition,  of  the  track,  its  grade,  curves, 
and  crossings ;  but  he  is  not  required  to  keep  a  lookout  for  fright- 
ened horses  on  parallel  highways.  Indeed,  it  is  impossible  for 
him  to  do  so,  and  "the  law  never  requires  impossibilities."  Rev. 
Civ.  Code,  §  2430.  To  conclude  that  the  exercise  of  excessive 
caution  and  care  for  the  safety  of  the  train  and  persons  who 
may  be  crossing  the  track  in  itself  constitutes  negligence  would 
be  absurd.  If  the  blowing  of  the  whistle  in  this  case  had  been 
for  a  public  crossing,  the  plaintiff  could  not  have  complained, 
though  it  caused  her  injury.  If  she  had  been  injured  on  one  of 
the  private  crossings  and  the  whistle  had  not  been  blown, 
we  apprehend  she  would  have  contended  that  the  failure  to 
blow  it  constituted  negligence. 

[41  Moreover,  the  blowing  of  the  whistle  for  these  private 
crossings  was  permitted  if  not  required  bv  the  statute.  It  re- 
quired the  bell  or  whistle  to  be  "rung  or  whistle  at  the  distance 
of  at  least  80  rods"  from  the  Read  and  from  the  Woods  crossings, 
and  to  the  be  "kept  ringing  or  whistling"  until  each  was  passed. 
So  the  statute  expressly  required  the  use  of  the  bell  or  whistle 
one- fourth  of  the  time,  and  impliedly  permitted  the  use  of  either 
all  the  time  occupied  by  the  train  in  passing  from  the  one  public 
crossing  to  the  other.  Clearlv,  then,  the  blowing  of  the  whistle, 
which  is  claimed  to  have  frightened  the  plaintiff's  horses,  did 
not  constitute  negligence  merely  because  it  was  blown  for  a 
private  crossing. 

[5]  Was  the  whistle  blown  in  such  an  unusual  manner  as  to 
render  the  defendant  liable?  The  engineer  swore  that  he  gave 
the  customarv  crossing  signal,  "one  long  and  two  short."  One 
or  more  of  defendant's  witnesses  testified  that  the  train  made 
no  unusual  noise.  If,  however,  there  was  any  conflict  as  to 
this  matter,  defendant's  evidence  should  be  disregarded  in  re- 
viewing the  ruling:  on  its  motion  for  a  directed  verdict.  In  addi- 
tion to  the  plaintiff's  testimony  heretofore  given,  her  son,  who 
was  driving  the  team,  testified:  "I  noticed  the  train  whistling 
for  the  Read  crossing:.  I  can't  sav  how  it  whistled  just  before 
it  got  to  it.  As  to  when  it  whistled  again,  it  was  just  about  even 
with  our  team  before  it  whistled  again,  somewhere  in  front  of  us, 
just  a  little.  *  *  *  As  to  the  whistle,  it  was  still  whistling  after 
the  team  got  away.    As  to  how  far  we  had  gone  from  the  time 
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the  horses  started  to  jump  from  when  the  whistle  first  be^in, 
about  150  feet  or  something  like  that,  coming  this  way.  The 
whistle  was  still  blowing  when  my  mother  was  thrown  out." 
Robert  Holcomb,  a  witness  for  the  plaintiff,  testified:  "Before 
the  train  got  to  me,  I  could  see  them  quite  a  ways  up  in  the  cut. 
I  heard  them  whistle.  As  to  what  kind  of  a  whistle  it  was,  pretty 
near  all  kinds  I  guess,  *  *  *  Q.  Now  state  whether  or  not  from 
the  time  you  first  heard  the  whistle  starting  to  blow  at  what  you 
call  the  west  end  of  the  cut  until  it  passed  you  it  was  continually 
whistling?  A.  Well,  yes;  kind  of  a  long  whistle  and  a  few  toots 
mixed  in  with  it  is  the  way  I  would  express  it."  Maurice  Kelli- 
her,  another  witness  for  the  plaintiff,  stated  on  direct  examina- 
tion: "As  to  the  whistling  being  long  continued  or  not,  well 
I  don't  know  as  to  that  any  more  so  than  to  any  other  particu- 
lar time.  I  would  not  think  it  was  anything  unnatural.  I  did 
not  notice  it  being  any  longer  than  at  any  other  time."  This  was 
all  the  evidence  on  the  part  of  the  plaintiff  as  to  the  manner  in 
which  the  whistle  was  blown.  It  certainly  did  not  justify  the 
conclusion  that  the  engineer's  conduct  was  wanton  or  reckless.  It 
would  seem  to  justify  no  conclusion  other  than  that  the  cus- 
tomary crossing  signal,  one  long  and  two  short  blasts,  was  given. 
But,  assuming  a  jury  might  find  that  the  whistling  was  con- 
tinued for  several  rods,  that  fact  alone  would  not  render  the  de- 
fendant liable  for  the  reason  that  the  statute  expressly  requires 
the  bell  or  whistle  to  be  kept  ringing  or  whistling  for  a  distance 
of  at  least  80  rods  at  every  public  crossing,  and  impliedly  per- 
mits ringing  or  whistling  continuously  during  the  progress  of  the 
train.  It  follows  that  the  defendant  was  entitled  to  a  directed 
verdict  unless  the  evidence  justified  the  conclusion  that  the  whistle 
was  negligently  blown  after  the  engineer  was  aware  of  the  plain- 
tiff's peril. 

It  conclusively  appears  that  the  engineer  did  not  and  could  not 
have  seen  the  plaintiff's  team  before  the  whistle  was  blown.  The 
plaintiff  herself  says :  "The  engine  had  not  got  beyond  our  team 
when  it  whistled.  It  had  not  got  to  it.  Our  team  was  a  little 
easterly  of  the  engine,  just  a  little  ways.  It  seems  we  were  al- 
most to  the  engine.  We  could  look  right  at  the  en- 
gine. The  engine  whistled  just  before  we  got  opposite  to 
it.  It  was  not  as  far  as  across  this  room,  side  wavs  of 
the  room.  *  *  *  I  saw  two  men  in  the  cab  and  one  of  them  look- 
ing out  of  the  window,  on  the  left  hand  or  northerly  side  of  the 
engine,  going  east."  The  engineer,  who  was  on  the  right  side 
of  the  cab,  says:  "I  did  not  see  the  plaintiff  in  this  case  or  the 
team  or  any  team  before  I  whistled  in  the  cut.  *  *  *  My  atten- 
tion was  not  called  by  any  officers  of  the  road  to  the  accident  the 
next  day  or  next  day  but  one  after  the  accident.  The  fireman 
spoke  something  about  some  team  being  scared  at  the  time,  but  I 
did  not  see  it."     He  could  not  have  known  that  the    plaintiff's 
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jured  party  will  not  defeat  a  recovery.  This  exception 
depends  upon  the  failure  of  the  person  who  is  sought 
to  be  made  liable  for  the  injury  to  use  reasonable  care 
to  avoid  it,  after  the  negligence  of  the  other  party  is  known. 
It  is  not  sufficient  that  means  of  knowledge  were  available,  and 
not  used,  unless  in  an  exceptional  case  To  hold  the 
defendant  liable  for  the  failure  of  its  employees  to 
use  due  care  to  ascertain  the  danger  which  Keefe  was 
in,  without  regard  to  his  negligence,  is  to  make  the  defend- 
ant absolutely  liable  for  its  failure  to  exercise  due  care,  and  to 
ignore  the  doctrine  of  contributory  negligence.  The  care  neces- 
sary to  have  discovered  the  presence  of  Keefe  on  the  track 
was  only  a  part  of  that  which  was  due  from  the  defendant  to 
warn  him  of  h's  danger,  and  to  avoid  injuring  him.  It  cannot 
be  regarded  as  a  separate  and  distinct  duty") ;  Brown  v.  Rail- 
way Co.,  92  Iowa,  413,  60  N.  W.  779;  Orr  v.  City  Railway, 
94  Iowa,  427,  62  N.  W.  853  (where  this  language  was  used  in 
the  opinion:  "It  is  settled  law  in  this  state  that  plaintiff'.s 
negligence  will  not  enable  defendant  to  escape  liability,  if  the 
act  which  caused  the  injury  was  done  by  defendant  after  it 
discovered  the  plaintiff's  negligence,  and  if  the  defendant  could 
have  avoided  the  injury  in  the  exercise  of  reasonable  care.  It 
seems  to  us  that  this  instruction  is  in  strict  accord  with  Davies 
V,  Mann  and  the  other  authorities  cited.  It  does-  no  more  than 
hold  defendant  responsible  for  the  failure  of  its  employees  to  use 
ordinary  care  after  they  saw  plaintiff  upon  the  track,  and  in  a 
position  of  peril"). 

And  in  Ferguson  v.  Railway  Co.,  1(X)  Iowa,  741,  69  N.  W. 
1028,  it  was  said:  "We  do  not  mean  to  be  understood  as  hold- 
ing that  if  the  persons  in  charge  of  the  engine  failed  to  exercise 
ordinary  care  in  stopping  it  after  they  knew  that  plaintiff  had 
missed  his  hold,  or  had  slipped  and  fallen,  that  plaintiff's  con- 
tributory negligence  would  prevent  his  recovery.  Such  is  not 
the  case  we  are  now  considering.  We  have  in  mind  a  case 
where  the  engineer  or  fireman,  or  both,  failed  to  keep  a  proper 
lookout,  and,  by  reason  thereof,  ran  down  a  person  to  whom  they 
owed  the  duty  of  watchfulness  to  avoid  injuring  him.  Apply- 
ing the  facts  disclosed  by  this  record  to  such  a  supposed  case, 
it  will  be  seen  that  the  negligence  of  the  defendant's  employees 
(conceding  them  to  have  been  negligent  in  ihis  respect,  for  the 
purposes  of  the  case)  was  not  the  sole  cause  of  the  injury. 
Rut  for  plaintiff's  concurring  and  co-operating  fault,  the  acci- 
dent would  not  have  happened." 

In  Purcell  v,  Railwav  Co.,  117  Iowa,  667,  91  N.  W.  933, 
Mr.  Justice  Ladd,  speaking^  for  the  court,  said:  "There  was 
evidence,  then,  from  which  the  jury  could  have  concluded 
that  the  engineer  saw  Hunt  on  the  bridge  and  in  a  place  of 
peril,  in  time  to  have  stopped  the  train  and  avoided  the  injury. 
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Of  course,  it  was  not  enough  that  he  ought  to  have  seen.  It 
must  appear  that  he  actually  saw  or  knew  that  he  was  in  peril 
long  enough  before  the  engine  reached  him,  to  have  enabled 
the  employee  to  stop  it  before  striking  deceased  from  the  track." 
Barry  v.  Railway  Co.,  119  Iowa,  64,  93  N.  W.  68,  95  N.  W. 
229,  Oliver  v.  Railroad  Co.,  122  Iowa,  220,  97  N.  W.  1072,  and 
Dale  V,  Coal  Co.,  131  Iowa,  71,  107  N.  W.  1096,  announce  or 
follow  the  rule,  as  does  also  Bruggeman  v.  Railway  Company, 
147  Iowa,  187,  123  N.  W.  1007.  It  will  serve  no  useful  purpose 
to  cite  additional  authority  on  the  point  under  consideration; 
it  is  the  rule  of  our  own  decisions,  and  we  think  it  right.  The 
conclusion  reached  herein  disposes  of  the  appeal.  The  judgment 
is  affirmed. 

Affirmed. 


AuTRY  V.  Atlantic  Coast  Line  R.  Co. 

(Supreme  Court  of  North  Carolina,  Oct.  18,  1911.) 

[72   S.    E.   Rep.   380.] 

Railroads — Injuries  at  Depots — Negligence.* — A  railroad  company's 
failure  to  keep  its  freight  depot  premises  in  a  reasonably  safe  con- 
dition for  persons  coming  thereon  to  transact  business  is  actionable 
negligence   if  injuries  result. 

Appeal  from  Superior  Court,  Cumberland  County;  Cooke, 
Judge. 

Action  by  E.  V.  Autry,  administratrix  of  B.  L.  Autry,  against 
the  Atlantic  Coast  Line  Railroad  Company.  From  a  judgment 
for  plaintiff,   defendant  appeals.     Affirmed. 

The  court  submitted  these  issues: 

"(1)  Was  the  plaintiff's  intestate,  B.  L.  Autry,  killed  by  the 
negligence  of  the  defendant?  Answer:  Yes. 

"(2)  Did  the  said  B.  L.  Autry,  by  his  own  negligence,  con- 
tribute to  his  death?    Answer:  No. 

**(3)  What  amount  is  the  plaintiff  entitled  to  recover  as 
damages  ?     Answer :     $2,000." 

From   the   judgment  rendered  the   defendant  appealed. 

*For  the  authorities  in  the  series  on  the  subject  of  the  care  due 
from  railroad  company  to  persons,  other  than  passengers,  at  sta- 
tions, depots,  or  other  railroad  premises,  on  business,  see  foot-note 
of  Rowley  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  30  R.  R.  R.  732,  53  Am. 
&  Eng.  R.  Cas.,  N.  S.,  732;  last  foot-note  of  Eaton  v.  New  York 
Cent,  etc..  R.  Co.  (N.  Y.),  37  R.  R.  R.  252,  60  Am.  &  Eng.  R.  Cas., 
N.  S.,  252. 
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Rose  &  Rose,  for  appellant. 

H,  L,  Cook  and  Sinclair  &r  Dye,  for  appellee. 

Brown,  J.  In  apt  time  the  defendant  moved  to  nonsuit. 
His  honor  properly  denied  the  motion. 

There  is  abundant  evidence  in  the  record  tending  to  prove 
that  plaintiff's  intestate,  an  employee  of  the  Hope  Mills  Manu- 
facturing Company,  was  sent  with  a  wagon  to  defendant's  freight 
depot  for  certain  heavy  boxes  of  mill  machinery,  that  they  were 
safdy  loaded  on  the  wagon,  and  that  on  the  way  out  from  the 
depot  the  wagon  wheel  ran  into  a  rut  or  hole  eight  inches  deep, 
which  caused  the  boxes  to  topple  over,  throwing  the  intestate 
out  of  the  wagon,  and  the  box  which  he  had  attempted  to  hold 
steady  fell  upon,  and  crushed  his,  head.  Plaintiff  also  intro- 
duced evidence  tending  to  prove  that  "the  place  or  hole  where 
the  wagon  dropped  in  was  2j^  feet  from  corner  of  depot.  No 
other  way  to  get  out  from  the  depot  but  to  go  that  way.  It 
was  on  the  right  of  way,  and  it  was  not  a  public  road  along 
there."  There  was  also  evidence  tending  to  prove  that  the  mayor 
of  the  town  had  notified  by  letter  defendant's  general  manager 
of  the  condition  of  the  right  of  way  and  that  he  had  written 
that  it  should  be  properly  attended  to.  There  was  evidence 
also  by  defendant  that  the  hole  was  not  on  the  right  of  way, 
as  well  as  other  evidence  contradicting  plaintiff's  averments. 
We  think  the  jury  were  warranted  by  the  evidence  offered  by 
plaintiff  in  finding  that  plaintiff's  intestate  was  rightfully  at 
the  station  removing  the  freight,  that  he  took  the  only  way 
out,  that  on  the  defendant's  premises  the  wagon  wheel  ran  into 
the  deep  rut,  and  caused  the  boxes  to  fall  on  the  intestate  and 
kill  him. 

[1]  The  negligence  consists  in  evidence  of  defendant's  failure 
to  keep  its  premises  in  a  reasonably  safe  condition  to  persons 
who  come  for  the  purpose  of  transacting  business.  Finch  v. 
Railroad  Co.,  151  N.  C.  105,  55  S.  E.  742,  and  cases  cited.  Rail- 
road V,  Wolfe,  80  Ky.  82;  Railroad  v.  Crush,  67  III.  262,  16 
Am.  Rep.  618.  The  disputed  question  as  to  whether  the  hole 
was  on  the  defendant's  premises  was  properly  and  fairly  put 
to  the  jury.  As  to  what  was  the  proximate  cause  of  the  injury, 
instead  of  leaving  it  to  the  jury  his  honor  might  well  have 
charged  them  that  upon  all  the  evidence  it  was  the  falling  of 
the  wagon  wheel  into  the  hole. 

We  have  examined  the  several  assignments  of  error,  and 
think  that  none  of  them  can  be  sustained.  To  discuss  them 
seriatim  is  in  our  opinion  needless. 

No  error. 
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(Supreme  Court  of  Minnesota,  Oct.  27,  1911.) 
[132  N.  W.  Rep.  994.] 

Railroads — Cattle  Guards — Duty  to  Protect  from  Ice  and  Snow. — 

Whether  a  railway  company  must,  in  the  exercise  of  reasonable  care, 
keep  its  cattle  guards  clear  of  ice  and  snow,  depends  on  the  location 
and  elevation  of  the  tracks,  the  character  of  the  weather,  the  preva- 
lence of  storms,  the  use  of  the  adjacent  crossings  or  vicinity  for  the 
passage  of  animals,  and  all  facts  and  circumstances  relevant  to  the 
matter.  Blais  v.  Railway,  34  Minn.  57,  24  N.  W.  558,  57  Am.  Rep. 
36,  and  Stacey  v.  Railway,  42  Minn.  158,  43  N.  W.  905,  distinguished. 

Railroads — Cattle  Guards — Location  in  Municipality — ^Evidence. — 
The  evidence  was  not  conclusive  that  the  guards  in  question  were 
located  within  the  platted  portion  of  a  municipality,  or  that  the 
plaintiff  was  guilty  of  contributory  negligence. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Watonwan  County;  A.  P.  Pfau, 
Judge. 

Action  by  Isaac  B.  Yates  against  the  Chicago,  St.  Paul, 
Minneapolis  &  Chnaha  Railway  Company.  Verdict  for  plain- 
tiff. From  an  order  denying. a  new  trial,  defendant  appeals. 
Affirmed. 

Richard  L.  Kennedy,  for  appellant. 
/.  B.  Haycraft,  for  respondent. 

Lewis,  J.  Action  to  recover  damages  for  the  killing  of 
plaintiff's  cattle  on  defendant's  railroad  track  at  the  crossing  of 
a  highway  in  the  village  of  Madelia.  Negligence  was  charged 
in  failing  to  keep  the  cattle  guards  at  that  point  in  good  condi- 
tion, so  as  to  prevent  stock  from  passing  over  them.  Plaintiff 
recovered  a  verdict. 

The  law  in  force  at  the  time  of  the  accident  was  chapter  333, 
Laws  1907,  which  provided  that  every  railway  company  should 
build  and  maintain,  on  each  side  of  its  lines  of  road,  good  and 
substantial  fences,  except  in  the  platted  part  of  any  munici- 
palit>\  It  does  not  conclusively  appear  from  the  evidence  that 
the  cattle  guard  in  question  was  located  within  the  platted  part 
of  the  village.  The  witness  who  testified  on  this  subject  made 
it  clear  that  the  platted  portion  did  not  extend  on  the  north 
side  of  Buck  street  west  of  the  section  line,  which  was  the 
center  of  Wood  street;  but  he  was  very  indefinite  as  to  what 
was  platted  south  of  the  railroad,  or  Buck  street,  and  west  of 
Wood  street.  This  makes  it  unnecessary  to  consider  whether 
the  company  was  required  to  maintain  good  and  sufficient  cattle 
guards,  irrespective  of  the  requirement  to  maintain  fences. 
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[1]  This  leads  to  the  important  question  of  the  case,  and 
that  is  whether  the  company  was  under  obligation  to  main- 
tain the  cattle  guards  fj"ee  from  snow  and  ice.  There  was  evi- 
dence sufficient  to  show  that  Buck  street  was  a  main  traveled 
thoroughfare  leading  into  the  village  of  Madelia,  and  that  stock 
was  frequently  driven  over  that  crossing  at  all  times  of  the 
year.  The  accident  occurred  on  the  23d  of  January,  1910. 
The  cattle  guard  was  of  the  usual  type,  consisting  of  three- 
sided  strips  of  wood,  about  10  feet  long  and  4  or  5  inches  wide, 
laid  parallel  with  the  rails.  The  track  at  this  point  was  at  an 
elevation  of  7  or  8  feet  above  the  grade  of  the  adjoining  right 
of  way.  Fences  had  been  erected  on  the  right  of  way  and  were 
connected  with  the  cattle  guard.  Although  there  had  been  a 
snowstorm  a  few  days  previous  to  the  date  of  the  accident,  the 
snow  was  not  of  such  a  depth  as  to  indicate  any  difficulty  in 
clearing  the  guards.  More  than  half  of  the  fence  posts  were 
above  the  snow,  and  the  elevation  of  the  track  was  such  that 
it  would  require  an  unusual  amount  of  snow  to  block  them  to 
such  an  extent  that    they  could  not  be  readily  cleared. 

Appellant  submits  that  this  case  is  controlled  by  Blais  v, 
Minneapolis  &  St.  Louis  Railway  Co.,  34  Minn.  57,  24  X.  \\\ 
558,  57  Am.  Rep.  36,  and  Stacey  v.  Railway  Co.,  42  Minn. 
158,  43  N.  W.  905.  The  facts  disclosed  in  those  cases  were 
entirely  different,  as  will  be  seen  by  an  examination  of  them. 
It  was  there  said  that  railroads-  could  not  be  expected  to  keep 
cattle  guards  clear  of  snow  and  ice  during  periods  when  all 
the  country  roads  were  blocked,  and  that  on  those  occasions 
it  was  with  difficulty  that  the  company  could  keep  its  tracks- 
open  sufficiently  to  permit  of  the  running  of  its  trains.  Rail- 
way companies  are  not  required  to  keep  cattle  guards  free  from 
snow  and  ice  under  all  conditions.  It  depends  on  the  circum- 
stances of  each  particular  case.  The  location  of  the  road,  the 
position  and  condition  of  the  gaurds,  the  number  of  animals 
whi<:h  might  reasonably  be  apprehended  to  be  at  large,  the  pre- 
vailings  storms,  the  nature  and  character  of  the  weather,  and 
all  the  other  facts  bearing  upon  the  question  are  to  be  taken 
into  consideration  in  determining  whether  a  railway  company 
has  been  negligent  in  not  keeping  its  cattle  guards  free  from 
snow  and  ice.  Wait  iK  Railwav  Co.,  61  Vt.  263,  17  Atl.  284. 
According  to  the  evidence  in  this  case,  the  guard  had  been  cleaned 
within  a  week  prior  to  the  time  of  the  accident,  and  it  does 
not  appear  that  it  could  not,  in  the  exercise  of  reasonable  care, 
have  been  cleared  and  put  in  good  condition,  so  as  to  turn  stock. 
The  case  was  properly  submitted  to  the  jury. 

[2[  The  question  of  plaintiff's  negligence  in  attempting  to 
drive  his  stock  across  the  track  at  the  time  was  properly  sub- 
mitted to  the  judgment  of  the  jury. 

Appellant  requested  the  court    to  submit  to  the  jury  a  special 
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question,  and  define  in  what  respect  this  particular  crossing  was 
exceptional  and  extraordinary.  The  whole  subject  was  suffi- 
ciently covered  in  the  charge,  and  we  find  no  abuse  of  discre- 
tion in  the  refusal  to  submit  the  request. 

The  other  assignments  do  not  require  special  notice. 

Affirmed. 


Clair  v.  Northern  Pac.  Ry.  Co. 

(Supreme  Court  of  North  Dakota,  Sept.  30,  1911.) 

[132  N.  W.  Rep.  776.] 

(Syllabus  by  the  Court.) 

Railroads — Operation — Injury  to  Animals  on  or  Near  Track.* — 
Where  animals  are  trespassers  on  the  tracks  or  right  of  way  of  a 
railroad  company,  the  duty  of  the  company  is  only  to  exercise  or- 
dinary care  to  avoid  injury  to  them  after  they  are  discovered. 

Trial — ^Taking  Case  from  Jury — Direction  of  Verdict. — It  is  not  er- 
ror to  deny  a  motion  for  a  directed  verdict,  where  the  evidence, 
though  undisputed,  is  such  that  different  impartial  men  might  fairly 
and  reasonably  differ  in  the  conclusions  to  be  drawn  from  such  evi- 
dence. 

Instructions — No  Error. — Certain  instructions  considered,  and  held 
not  erroneous. 

(Additional  Syllabus  by  Editorial  Stag.) 

Raulroads — Operation — Injury  to  Animals — Question  for  Jury. — In 
an  action  against  a  railroad  for  the  killing  of  a  horse  on  the  track, 
evidence  held  to  present  a  question  for  the  jury  whether  all  reason- 
able precautions  were  taken  by  the  engineer,  and  whether  the  horse 
was  killed  by  reason  of  not  using  ordinary  and  reasonable  means  to 
avoid  the  killing  of  it,  in  view  of  the  statutory  presumption  of  neg- 
ligence where  animals  are  killed  by  locomotives  along  the  railroad, 
declared  by  Rev.  Codes  1905.  §  4297. 

Trial — Instructions — Credibility  of  Witnesses. — In  an  action  for 
the  killing^  of  a  horse  on  a  railroad  track,  an  instruction  that  the 
credibility  of  the  witness  was  for  the  jury  was  not  erroneous  as  in 
effect  stating  that  the  engineer's  testimony  might  not  be  worthy  of 
belief,  inasmuch  as  he  was  the  only  witness  on  the  question  of  the 
operation  of  the  train;  there  being  other  witnesses  in  the  case,  and 
the   engineer's  testimony  not   being  particularly  referred   to. 

Appeal  from  District  Court,  Grand  Forks  County;  Goss, 
Judge. 

♦See  foot-note  of  McDonnell  v.  Minneapolis,  etc.,  Ry.  Co.  (N. 
Dak.),  31  R.  R.  R.  471,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  471;  last  foot- 
note of  Texas  &  P.  Ry.  Co.  v.  Corn  (Tex.),  31  R.  R.  R.  468,  54  Am. 
&  Eng.  R.  Cas.,  N.  S.,  468. 
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Action  by  Tames  Clair  against  the  Northern  Pacific  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Ball,  Watson,  Young  &  Lawrence,  for  appellant. 
Feetham  &  Elton,  for  respondent. 

Morgan,  C.  J.  This  is  an  action  to  recover  damages  against 
the  defendant  for  the  killing  of  plaintiff's  horse,  through  the 
alleged  negligence  of  the  defendant's  employees,  in  operating 
a  train  on  January  4,  1905.  The  horse  was  killed  at  about  1 :30 
a.  m.  of  said  day,  while  it  was  on  the  defendant's  track,  some 
considerable  distance  from  a  crossing.  The  train  was  running 
between  20  and  25  miles  an  hour,  and  consisted  of  an  engine 
with  eight  freight  cars.  The  engine  and  braking  appliances  were 
in  good  working  order.  The  engineer  first  distinctly  ^aw  the 
horse  when  it  was  five  car  lengths  ahead  of  the  engine.  As 
soon  as  he  distinctly  saw  the  horse  on  the  track,  he  set  the 
emergency  brake  and  sounded  the  whistle,  but  the  engine  was 
not  reversed.  At  that  place  where  the  animal  was  killed,  there 
was  a  curve  in  the  track,  which  is  shown  to  have  been  about  a 
four-degree  curve.  The  headlight,  therefore,  did  not  directly 
fall  upon  the  animal  as  soon  as  it  would  have  done  on  a 
straight  track,  and  the  engineer  did  not  distinctly  see  it  before 
it  was  shown  by  the  headlight,  and  it  was  then  about  five  car 
lengths  ahead.  Before  the  headlight  fell  on  the  horse,  the 
engineer  had  noticed  an  object  on  the  track  which  showed  up 
like  a  shadow,  but  he  did  nothing  to  stop  the  train  until  he 
actually  discovered  it  to  be  a  horse,  which  was  a  very  few 
seconds  after  he  first  saw  the  object.  The  engineer  did  not 
sand  the  rails,  but  he  testifies  that  he  could  not  possibly  have 
stopped  the  train  at  that  distance,  in  time  to  save  the  animal, 
without  danger  of  an  accident,  and  that  there  would  have  been 
danger  of  an  accident  and  damage  to  the  equipment  if  the  engine 
had  been  reversed;  but  no  danger  of  injury  or  accident  would 
have  followed  sanding  the  rail. 

At  the  close  of  the  plaintiff's  testimony  the  defendant  moved 
for  a  directed  verdict,  on  the  ground  that  the  evidence  was  insuf- 
ficient to  justify  a  verdict,  and  that  no  negligence  on  the  part 
of  the  defendant  had  been  shown.  The  trial  court  denied  the 
motion,  and  submitted  the  question  to  the  jury,  who  found  a 
general  verdict  in  ^avor  of  the  plaintiff,  and  assessed  his  dam- 
ag:es  at  the  sum  of  $150,  together  with  interest,  amounting  in 
all  to  the  sum  of  $181.06.  Two  special  questions  were  also 
submitted  to  the  jury,  and  in  their  answers  to  the  same  the  jury 
found  that  the  defendant  was  guilty  of  negligence,  and  that  such 
negligence  consisted  in  the  failure  of  the  engineer  to  use  all 
means  at  his  command  to  stop  the  engine.  The  defendant  moved 
for  a  new  trial,  and  also  for  judgment  notwithstanding  the  ver- 
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diet,  and  the  court  denied  both  motions.  The  defendant 
perfected  an  appeal  from  the  order  denying  judgment  notwith- 
standing the  verdict,  or  a  new  trial,  and  also  appealed  from 
the  judgment. 

When  the  engineer  first  saw  the  horse  on  the  track,  it  was 
about  200  feet  ahead.  He  testifies  that  he  could  have  stopped  the 
train  within  300  feet  that  night.  He  also  testifies  that  he  did 
nothing  to  stop  it  until  he  was  enabled  by  the  light  to  see  that 
the  object  or  shadow  was  a  horse.  Owing  to  the  curve  in  the 
track,  he  says  that  he  was  unable  to  distinguish  what  the  object 
was  as  soon  as  he  could  have  done  so,  if  the  track  had  been 
straight;  and  he  further  says  that  he  set  the  emergency  brake, 
although  he  knew  that  the  train  could  not  be  stopped  in  time 
to  save  the  horse,  and  that  he  did  so  as  it  would  give  the  horse 
longer  time  to  jump  from  the  track.  He  also  says  that  it  would 
have  stopped  the  train  very  much  more  quickly  with  the  emer- 
gency brake  and  the  rails  sanded,  but  that  it  could  not  have 
stopped  in  time  to  avoid  killing  the  animal,  if  it  did  not  jump 
from  the  track,  as  stock  sometimes  does.  He  also  says  that  if 
he  had  gotten  the  train  under  control,  or  started  to  do  so 
immediately,  he  would  not  have  struck  the  horse  nearly  so 
quickly.  The  horse  was  running  away  from  the  train  when  the 
engineer  first  saw  it,  and  when  it  was  struck  by  the  engine. 

[1]  In  view  of  these  undisputed  facts,  it  remains  for  us  to 
determine  whether  a  verdict  should  have  been  directed  for  the 
defendant.  It  has  been  held  in  this  state,  in  several  cases,  that 
when  animals  are  on  the  railway  tracks  between  crossings  they 
are  trespassers,  and  that  railway  companies  are  bound  to  use 
only  ordinary  and  reasonable  means  to  save  the  trespassing 
animals,  after  they  are  seen,  consistent  with  the  safety  of  the 
train,  its  crew,  and  passengers.  Cummings  v.  Great  Northern 
Railway  Co.,  15  N.  D.  611,  108  N.  W.  798;  Wright  v.  Rail- 
way Co.,  12  N.  D.  159,  96  N.  W.  324. 

[4]  It  is  admitted  that  the  engineer  did  not  sand  the  rails, 
and  that  doing  this  would  have  materially  reduced  the  speed  at 
once,  in  connection  with  the  use  of  the  emergency  brake.  The 
animal  was  running  away  from  the  train  during  all  the  time, 
which  is  a  fact  to  be  considered.  In  view  of  the  entire  record, 
we  think  it  was  a  question  for  the  jury  to  say  whether  all 
reasonable  precautions  were  taken  by  the  engineer,  and  whether 
the  animal  was  killed  by  reason  of  not  using  ordinary  and 
reasonable  means  to  avoid  the  killing  of  it. 

[2]  It  is  true  that  the  evidence  is  undisputed  in  this  case; 
but  that  does  not  necessarily  make  it  a  question  of  law  for  the 
couxt  to  say  whether  there  was  negligence  or  not.  If,  on  con- 
sideration of  the  undisputed  facts  of  the  case,  impartial  minds 
may  fairly  draw  different  conclusions,  it  becomes  a  question 
for  the  jury,  and  the  court  shall  pass  upon  the  undisputed  facts 
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only  when  but  one  conclusion  can  fairly  be  deduced  therefrom. 
This  principle  has  been  announced  in  many  cases  in  this  court. 
In  Carr  and  Ericson  v,  Soo  Ry.,  16  N.  D.  217,  112  N.  W.  972, 
the  court  said:  ** Contributor}'  negligence,  as  well  as  negligence 
of  the  defendant,  are  questions  for  the  jury  in  a  case  at  law, 
unless  the  conceded  facts  from  which  the  inference  must  be 
drawn  admit  of  only  one  conclusion.  If  the  facts  are  such  that 
different  impartial  minds  might  fairly  draw  different  conclusions 
from  them,  they  should  be  submitted  to  the  jury,  and  are  only 
for  the  court  when  such  that  fair-minded  men  might  draw  only 
one  conclusion  from  them."  See,  also,  Heckman  v,  Evenson, 
7  N.  D.  173,  7Z  N.  W.  427;  Forszen  v,  Kurd,  126  N.  W.  224; 
15  Current  Law,  1380,  and  cases  cited.  Whether  the  defendant 
had  overcome  the  statutory  presumption  of  negligence  where 
animals  are  killed  by  locomotives  along  a  railroad,  as  declared 
under  section  4297,  R.  C.  1905,  is  not  shown  to  the  extent  that 
but  one  conclusion  can  be  reached  from  the  evidence.  The  rails 
were  not  sanded,  and  if  this  had  been  done  the  speed  of  the  train 
would  have  been  materially  reduced  at  once.  That  the  engineer 
should  have  endeavored  to  stop  the  train  when  he  discovered 
an  object  on  the  track  is  also  a  question  concern- 
ing which  the  jurors  and  other  impartial  minds  might 
disagree.  Under  the  evidence,  it  is  shown  that  the  animal  was 
running,  and  that  it  would  have  had  more  time  to  escape  if 
all  precautions  had  been  taken  by  the  engineer.  In  view  of  these 
facts,  we  are  satisfied  that  there  was  no  error  in  submitting  the 
issues  to  the  jury,  notwithstanding  the  conclusion  of  the  engineer 
that  no  precautions  on  his  part  would  have  avoided  the  injury. 

It  is  claimed  that  this  case  is  controlled  by  Corbett  z\  Great 
Northern  Rv.,  125  N.  W.  1054,  and  Hodgins  v.  Minneapolis 
&  St.  P.  Ry.  Co.,  3  N.  D.  382,  56  N.  W.  139,  but  we  think 
the  facts  of  these  cases  are  clearly  distinguishable  from  the  present 
case.  In  the  Corbett  Case,  the  evidence  of  the  engineer  was 
unequivocal  that  he  did  everything  in  his  power  to  stop  the  train, 
and  we  held  that  no  question  presented  itself  to  throw  any 
doubt  upon  the  evidence  of  the  train  employees  as  to  the  exer- 
cise of  the  diligence  required  to  protect  the  trespassing  animals. 
The  same  is  true  of  the  Hodgins  Case.  It  was  therefore  held 
in  these  cases,  and  properly,  that  the  statutory  presumption 
of  negligence  was  completely  overthrown,  and  that  there  was  no 
question  in  the  case  for  the  jury.  In  this  case,  the  admitted 
omission  of  the  engineer  to  take  the  precautions  that  have 
been  mentioned  leaves  the  question  doubtful,  as  a  legal  conclu- 
sion, whether  the  stock  would  have  been  saved  if  these  pre- 
cautions had  been  taken,  and  the  question  was  therefore  prop- 
erly left  with  the  jury. 

Several  exceptions  were  taken  to  the  charge  of  the  court 
in  reference  to  the  negligence  of  the  defendant.     These  excep- 
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tions  are  based  upon  the  claim  that  the  evidence  was  undisputed, 
and  that  it  was  therefore  the  court's  duty  to  decide  that  question. 
What  we  have  said  on  the  denial  of  the  motion  for  a  directed 
verdict  disposes  of  these  assignments. 

[5]  Error  is  also  specified  on  that  portion  of  the  charge  wherein 
the  court  stated  that  the  question  of  the  credibility  of  the 
witnesses  w.as  for  the  jury  to  determine.  It  is  claimed  that  these 
instructions  in  effect  stated  that  the  engineer's  testimony  might 
not  be  worthy  of  belief,  inasmuch  as  he  was  the  only  witness  on 
the  question  of  the  operation  of  the  train.  There  were  other 
witnesses  that  testified  in  the  case,  and  the  engineer's  testi- 
mony was  not  particularly  referred  to,  nor  was  there  any  par- 
ticular reference  to  witnesses  testifying  on  the  question  of 
defendant's  negligence.  We  therefore  conclude  that  the  instruc- 
tion was  without  prejudice,  and  the  specification  without  merit. 

[3]  It  is  claimed,  also,  that  the  trial  court  misdirected  the  jury 
in  its  instructions  on  the  question  of  the  statutory  presump- 
tion of  negligence.  The  claim  is  that  the  charge  stated  that 
when  animals  killed  by  the  locomotive  or  cars  are  found  along 
a  railroad  a  presumption  of  fact  is  raised  that  they  were  killed 
through  the  negligence  of  the  defendant.  We  think  a  reading  of 
the  instruction  makes  it  clear  that  the  court  stated  that  such 
presumption  is  only  a  rebuttable  presumption;  in  other 
words,  that  it  was  only  a  legal  presumption,  existing  only  until 
overcome  by  evidence.  What  we  have  said  disposes  of  all 
the  questions  arising  on  the  record,  including  those  arising  on 
the  motion  for  a  new  trial. 

For  the  reasons  given,  we  conclude  that  the  judgment  should 
be  affirmed,  and  it  is  so  ordered. 

Goss,  J.,  being  disqualified,  W.  C.  Crawford,  Judge  of  the 
Tenth  judicial  district,  sat  in  his  place  by  request. 
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(Supreme  Court  of  North  Carolina,  Oct.  18,  1911.) 

[72  S.  E.  Rep.  383.] 

Pleading — Construction  of  Pleading. — ^A  pleading  should  be  liber- 
ally construed  with  a  view  to  substantial  justice;  every  reasonable 
intendment  being  made  in  favor  of  the  pleader. 

Railroads— Firci&— Negligence — Complaint. — The  complaint  in  an 
action  against  a  railroad  company  alleged  that  defendant's  agents, 
"in  operating  and  running  an  engine  over  said  railway  near  the  prem- 
ises of  the  plaintiff  above  described,  negligently  and  carelessly  per- 
mitted said  engine  to  emit  sparks  and  coals  of  fire  therefrom,  which 
fell  on  plaintiff's  property,"  and  set  fire  thereto.  Held,  that  the  com- 
plaint sufficiently  alleged  negligence  in  emitting  the  sparks  from  the 
engine,  so  that  evidence  of  defects  in  the  engine  was  admissible. 

Railroads — Fires — Cause — Negligence.'" — Where  the  fire  destroying 
buildings  off  of  the  right  of  way  was  not  shown  to  have  originated 
in  combustible  materials  on  the  right  of  way,  the  property  owner 
must  show,  to  recover  damages,  that  the  fire  was  caused  by  a  defect 
in  an  engine  or  by  its  negligent  operation. 

Railroads — Fires — Injuries — Contributory   Negligence.f — Failure   of 

♦For  the  authorities  in  this  series  on  the  subject  of  plaintiffs  bur- 
den of  proof  in  action  against  railroad  for  destruction  of  property 
by  fire  communicated  from  locomotive,  see  Ide  v.  Boston  &  M.  R. 
R.  (Vt.),  33  R  R.  R  282,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  282  (under 
Vt.  P.  S.  4510.  plaintiff  must  show  that  the  fire  was  set  by  a  loco- 
motive, and  where  that  fact  is  established,  he  is  entitled  to  recover, 
unless  the  railroad  shows  that  it  used  due  diligence  and  employed 
suitable  expedients  to  prevent  injury);  Toledo,  St.  L.  &  W.  R.  Co. 
V.  Fenstermaker  (Ind.),  16  R.  R.  R.  855,  39  Am.  &  Eng.  R.  Cas., 
N.  S.,  855  (burden  of  proving  negligence  with  respect  to  spark  ar- 
resters). 

For  the  authorities  in  this  series  on  the  subject  of  the  burden  of 
proving  that  a  fire  originated  from  sparks  from  a  locomotive,  see 
last  foot-note  of  Carter  v.  Maryland  &  P.  R.  Co.  (Md.),  38  R.  R.  R. 
142,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  142. 

For  the  authorities  in  the  series  on  the  question  whether  a  pre- 
sumption of  negligence  on  the  part  of  the  railroad  arises  from  the 
fact  that  a  fire  was  set  by  a  locomotive,  see  first  paragraph  of  first 
foot-note  of  Birt  v.  Southern  Ry.  Co.  (S.  Car.),  38  R.  R.  R.  687, 
61  Am.  &  Eng.  R.  Cas.,  N.  S.,  687;  first  foot-note  of  Carter  v.  Mary- 
land &  P.  R  Co.  (Md.),  38  R.  R.  R  142,  61  Am.  &  Eng.  R.  Cas.,  N.  S., 
142;  first  foot-note  of  Deppe  v.  Atlantic  C.  L.  R.  Co.  (N.  Car.),  37 
R.  R.  R.  39,  60  Am.  &  Eng.  R.  Cas..  N.  S.,  39. 

For  the  authorities  in  this  series  on  the  question  whether  the 
^  fact  that  a  fire  originated  from  sparks  from  a  locomotive  can  be 
established  by  circumstantial  evidence,  see  foot-note  of  Jensen  t\ 
South  Dakota  Cent.  Ry.  Co.  (S.  Dak.),  38  R.  R.  R  155,  61  Am.  & 
Eng.  R.  Cas.,  N.  S.,  155;  last  foot-note  of  St.  Louis,  etc.,  R.  Co.  v. 
Shannon  (Okl.),  36  R.  R.  R.  74,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  74. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  contrib- 
utory negligence  of  those  having  property  destroyed  by  fires  started 


Voi,  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S       143 

Wyatt  V.  Seaboard  Air  Line  Ry 

a  property  owner  to  repair  buildings  destroyed  by  fire  set  from  a 
railroad  engine  so  as  to  make  them  less  combustible  or  remove 
weeds,  etc.,  from  his  premises,  is  not  contributory  negligence,  barr- 
ing a  recovery. 

Evidence — Opinion  Evidence — Values. — The  opinions  of  qualified 
experts  as  to  the  value  of  land,  houses,  etc.,  are  admissible  in  evi- 
dence. 

Evidence — Injury  to  Real  Property — Value. — While  in  an  action 
for  damage  to  realty  in  estimating  the  value  as  an  element  of  dam- 
age the  jury  is  restricted  to  value  at  the  time  of  the  injury,  evi- 
dence may  be  given  as  to  the  value  of  the  property  at  other  times  as 
bearing  on  its  value  when  injured. 

Evidence — Value  of  Property— Tax  Asseaament — In  an  action 
against  a  railroad  company  for  injuries  to  a  building  by  fire,  evi- 
dence of  the  reduction  of  the  valuation  of  the  property  for  taxation 
after  the  fire  was  not  admissible  on  the  question  of  damage;  plain- 
tiflF  not  controlling  the  action  of  the  taxing  officers,  and  the  tax  lister 
having  testified  that  he  did  not  recollect  the  amotint  of  the  reduction 
asked  for  by  plaintiff. 

Appeal  from  Superior  Court,  Wake  County;  Whedbee,  Judge. 

Action  by  W.  T.  Wyatt  against  the  Seaboard  Air  Line  Rail- 
way. From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  action  is  to  recover  damages  for  the  negligent  destruc- 
tion of  property  of  the  plaintiff  by  fire. 

The  allegation  of  negligence  is  as  follows:  "THat  on  the 
11th  day  of  April,  1910,  the  employees  and  agents  of  the  defend- 
ants, in  operating  and  running  an  engine  over  said  railway  near 
the  premises  of  the  plaintiff  above  described,  negligently  and 
carelessly  permitted  said  engine  to  emit  sparks  and  coals  of 
fire  therefrom,  which  fell  on  plaintiff's  property  above  described, 
and  set  fire  thereto  and  burned  up  and  destroyed  the  same, 
to  his  damage  in  the  sum  of  five  thousand  dollars  ($5,000),  as 
he  is  informed  and  believes."  The  defendant  denies  negli- 
gence, and  for  a  further  defense  alleges:  "That  if  the  plaintiff's 
property  was  destroyed  by  fire  as  alleged  in  the  complaint, 
which  the  defendant  denies,  plaintiff  by  his  own  negligence  con- 
tributed to  bring  about  such  injury,  in  that  he  permitted  his 
property  to  become  and  remain  in  an  inflammable  state,  and 
in  a  negligent  condition  and  failed  to  provide  a  watchman  there- 
for, and  his  contributory  negligence  is  set  up  by  the  defendant 
in  bar  of  plaintiff's  right  to  recover  in  this  action."  The  defend- 
by  sparks  from  locomotives,  see  last  foot-note  of  Chicago,  etc.,  Ry. 
Co.  V.  Cook  (Wyo.),  33  R.  R.  R.  530,  56  Am.  &  Eng.  R.  Cas.,  N.  S., 
530;  second  foot-note  of  Ide  v.  Boston  &  M.  R.  R.  (Vt.),  33  R.  R 
R.  282,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  282. 
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ant  does  not  contend  that  there  is  no  evidence  that  the  defendant 
set  out  the  fire  which  burned  the  property  of  the  plaintiff,  but 
insists  that  the  complaint  alleges  negligence  in  the  operation 
of  the  train,  and  that  this  allegation  is  not  supported  by  evi- 
dence of  a  defective  spark  arrester. 

This  contention  is  presented  by  two  prayers  for  instruction, 
which  were     refused: 

"There  is  no  evidence  of  negligence  in  the  operation  of  this 
engine  by  the  employees  of  the  defendant,  and  you  will  answer 
the  second  issue,  'No/  " 

"In  order  to  answer  the  second  issue  'Yes,'  you  must  find 
that  the  defendant's  employees  negligently  operated  the  engine 
on  the  train  which  set  out  the  fire,  if  you  find  that  it  was  set 
out  by  an  engine." 

His  honor  instructed  the  jury  to  answer  the  issue  of  con- 
tributory negligence  "No,"  and  defendant  expected.  The  evi- 
dence in  support  of  the  plea  of  contributory  negligence  is  as 
follows:  "Plaintiff  testified  that  he  placed  one  of  his  buildings 
as  near  the  railroad  line  as  he  could  get  it ;  that  he  had  no  tenant 
for  the  tannery  or  bark  sheds.  J.  H.  Harrison,  witness  for  the 
plaintiff,  said  the  roof  of  the  bark  house  where  fire  started 
was  rotten  and  very  dry,  and  that  he  might  have  described  it 
as  burning  like  powder;  that  the  tannery  property  was  a 
loafing  place  for  hoboes,  and  there  was  one  who  cooked  in  the 
building  one  or  t^vo  nights.  The  buildings  were  in  a 
dilapidated  condition.  For  the  defendant  A.  L.  Pritchett 
testified  that  the  grade  is  north  at  the  point  of  the  fire.  From 
the  outside  buildings  were  ragged  looking,  especially  the  roof; 
conditions  around  the  buildings  grassy  and  trashy  looking.  T. 
H.  Edgerton  said  the  buildings  were  in  a  very  dilapidated  con- 
dition ;  the  shingles  were  turned  up  and  mossy ;  grass  and  weeds 
around  the  building.  Charles  Creighton  testified  that  the  build- 
ings were  in  a  very  bad  state.  They  were  all  decayed  and  rot- 
ten ;  roof  all  rotten ;  doors  off ;  windows  off ;  and  in  every  way 
in  bad  state.  The  property  did  not  appear  to  ever  be  looked 
after,  and  it  was  in  bad  fix.  Weeds  as  high  as  a  man's  head 
were  in  the  yard  around  the  buildings.  It  was  a  regular  'hold- 
out for  hoboes.'  W.  T.  Smith  said  the  property  was  in  pretty 
bad  shape,  mostly  rotten  down,  the  roof  especially,  and  the 
shingles  were  curled  up,  and  there  was  moss  on  the  shingles. 
Sides  of  building  were  torn  off,  the  floors  up,  windows  out,  the 
plastering  knocked  off  in  the  cottage,  and  part  of  the  flooring 
torn  up.  T.  B.  Moseley  testified  that  the  buildings  were  dilapi- 
dated and  run  down  for  want  of  repairs.  They  seemed  neg- 
lected; grown  up  in  weeds;  'the  condition  of  an  old  settle- 
ment that  has  been  abandoned.'  J.  J.  Hivwood  testified  that 
the  property  was  in  bad  shape.  It  was  all  gone  down  and  dilap- 
idated; no  windows  at  all;    doors  all    down,    and  some    panels 
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knocked  out.  The  building  nearest  the  railroad  was  pretty  near 
down.  The  weather  boarding  and  roof  were  rotten.  It  was 
used  by  gamblers,  white  and  colored,  and  disreputable  women. 
The  grounds  around  the  buildings  were  grown  up  in  dry  weeds 
and  grass.  The  buildings  had  been  used  by  tramps,  and  it  could 
be  seen  that  they  had  built  fires  in  the  buildings." 

Plaintiff  asked  the  witness  J.  H.  Harrison:  "What  in  your 
opinion  was  the  value  of  the  property  that  was  burned,  in  the 
condition  the  property  was  in  at  the  time  of  the  fire?"  The 
witness  answered,  "Not  less  than  $4,000,  if  it  was  mine."  The 
defendant  objected  to  the  question  and  answer.  John  Briggs, 
who  qualified  as  an  expert,  testified  as  follows :  "Q.  Taking  the 
buildings  as  you  saw  them,  what  would  vou  say  they  were 
worth?  A.  I  base  my  calculation  on  them  as  of  the  last  time  I 
saw  them,  and  I  figured  on  the  sizes  from  what  I  was  told.  I 
have  no  personal  recollection  of  the/ sizes  of  the  buildings,  or  of 
the  size  of  the  part  I  put  up.  Q.  Can  you  give  an  opinion 
satisfactory  to  yourself  as  to  their  value?  A.  I  think  so.  Q. 
Assuming  that  the  jury  should  find  from  the  evidence  that  the 
two  tan  bark  houses  were  25x100  feet  and  30x80  feet,  respec- 
tively, and  taking  into  consideration  your  own  personal  knowl- 
edge of  the  construction  of  the  two  houses,  what  were  they 
worth  on  the  day  of  the  fire?  A.  One  tan  bark  house  25x100 
feet  I  value  at  $1,000.  One  tan  bark  house  30x80  feet,  with 
30-foot  basement,  I  value  at  $1,320.  The  three-story  tannery, 
25x50  feet.  I  valued  at  $1,500.  The  three- room  cottage  I 
valued  at  $650,  making  a  total  of  $4,470.  [That  part  of  the 
answer  as  to  the  three-story  tannery  and  cottage  was  excluded.] 
Q.  Assuming  that  the  jury  should  find  from  the  evidence  that 
the  tannery  was  25x50  and  three  stories  high,  from  your  own 
knowledge  of  the  condition  of  it  the  last  time  you  saw  it,  can 
you  form  an  opinion  satisfactory  to  yourself  as  to  the  value  of 
the  tannery?  A.  Yes.  Q.  What  would  vou  sav  the  tannery  was 
worth?  A  Fifteen  hundred  dollars."  The  defendant  excepted 
to  the  admission  of  this  evidence.  The  defendant  introduced 
M.  R.  Haynes,  a  tax  lister  of  Wake  county,  and  proposed  to 
prove  by  him  that  after  the  fire  the  plaintiff,  through  his  agent, 
asked  for  a  reduction  in  the  valuation  of  his  property,  and  the 
amount  of  the  reduction  asked  for.  The  witness  testified  that 
he  did  not  know  what  reduction  was  asked  for,  that  he  only 
knew  how  much  was  made.  He  was  then  asked  what  reduc- 
tion was  made.  This  evidence  was  excluded  and  the  defend- 
ant expected.  The  defendant  also  offered  in  evidence  the 
abstracts  before  and  after  the  fire  to  show  the  difference  in 
valuation.  This  evidence  was  excluded,  and  the  defendant  ex- 
cepted. 

The  jury  returned  the  following  verdict:  "d)  Was  plaintiff *s 
property  damaged  by  fire  set  out  by  defendant's  engine?    An- 

43RRR— 10 


146       Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S 

Wyatt  V.  Seaboard  Air  Line   Ry 

swer:  Yes.  (2)  If  so,  was  the  fire  set  out  by  sparks  negli- 
gently emitted  by  the  defendant's  engine?  Answer:  Yes.  (3) 
Did  the  plaintiff  by  his  own  negligence  contribute  to  the  cause 
of  said  fire?  Answer:  No.  (4)  What  damage  has  plaintiff 
suffered  by  reason  of  said  fire?  Answer:  Two  thousand  and 
five  hundred  dollars." 

There  was  a  judgment  in  favor  of  the  plaintiff,  and  the  de- 
fendant appealed. 

Murray  Allen,  for  appellant. 

Aycock  &  Winston  and  D,  L.  Ward,  for  appellee. 

Allen,  J.  (after  stating  the  facts  as  above).  [1]  The  uni- 
form rule  prevailing  under  our  present  system  is  that  the  alle- 
gations of  a  pleading  shall  be  liberally  construed  with  a  view  to 
substantial  justice  between  the  parties,  and  that  every  reason- 
able intendment  is  made  in^  favor  of  the  pleader.  Brewer  z\ 
Wynne,  154  N.  C.  472,  70  S.  E.  947.  The  just  application  of 
this  rule  tends  to  the  trial  of  cases  upon  their  merits,  and  we 
would  not  be  justified  in  relaxing  it  in  a  case  like  this,  where 
there  has  been  a  trial  before  a  jury,  and  both  parties  have  had 
full  opportunity  to  present  their  evidence. 

[2]  It  would  require  a  very  strict  construction  of  the  allega- 
tions of  the  complaint  to  give  it  the  meaning  contended  for  by 
the  defendant,  to  wit,  that  it  only  alleges  negligence  in  the 
operation  of  the  train.  If  we  give  to  the  pleading  every  '*rea- 
sonable  intendment  in  favor  of  the  pleader"  and  "construe  it 
liberally,"  as  our  authorities  require,  the  negligent  act  alleged 
in  the  third  paragraph  of  the  complaint  is  that  the  defendant 
"negligently  and  carelessly  permitted  said  engine  to  emit  sparks 
and  coals  of  fire  therefrom,  which  fell  on  plaintiff's  property." 
etc.,  and  the  preceding  language  "in  operating  and  running  an 
engine"  merely  indicates  where  the  engine  was,  and  what  was 
being  done  with  it,  at  the  time  of  negligent  act.  If  so,  it 
was  competent  for  the  jury  to  consider  evidence  of  defects  in 
the  engine  under  the  allegations  of  the  complaint.  The  de- 
fendant's counsel  presented  his  contention  as  to  the  contributory 
negligence  of  the  plaintiff  with  much  force  and  ability,  and  cited 
authority  from  eminent  courts  in  support  of  his  position.  We 
do  not,  however,  agree  with  him  that  the  weight  of  authority 
sustains  his  view,  and  we  think  his  honor  held  correctly  that 
there  was  no  evidence  to  sustain  the  plea.  The  buildings  which 
were  destroyed  by  fire  were  on  the  land  of  the  plaintiff,  ad- 
joining the  right  of  way  of  the  defendant,  and  the  negligence 
alleged  is  that  the  plaintiff  failed  to  repair  them,  and  had  per- 
mitted the  roofs,  where  the  fire  began,  to  become  rotten  and 
highly  inflammable.  The  buildings  had  been  erected  about  18 
years,  and  there  is  no  evidence  they  were  ever  ignited  prior  to 
the  time  they  were  destroyed. 
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[3]  As  the  buildings  were  not  on  the  right  of  way,  and  there 
is  no  evidence  that  fire  caught  in  combustible  matter  on  the 
right  of  way  and  was  communicated  to  them,  the  plaintiff 
could  not  recover  unless  he  succeeded  in  proving  that  the  en- 
gine of  the  defendant  was  defective,  or  that  it  was  negligently 
operated.     Williams  v.  Railroad,  140  N.  C.  624,  53  S.  E.  448. 

[4]  If  so,  to  hold  that  a  failure  to  repair  is  contributory  neg- 
ligence would  require  the  plaintiff  to  foresee  the  negligence  of 
the. defendant  and  to  provide  against  it.  We  think  the  contrary 
is  the  rule,  and  that  the  plaintiff  had  the  right  to  assume  that 
the  defendant  would  perform  its  duty,  and  that  it  would  not 
operate  an  engine  negligently  or  one  that  was  defective.  "The 
general  rule  is  that  every  person  has  the  right  to  presume  that 
every  other  person  will  perform  his  duty  and  obey  the  law, 
and,  in  the  absence  of  reasonable  ground  to  think  otherwise,  it 
is  not  negligence  to  assume  that  he  is  not  exposed  to  danger, 
which  can  come  to  him  only  from  violation  of  law  or  duty  to 
such  other  person.  Hence  failure  to  anticipate  defendant's 
negligence  does  not  amount  to  contributory  negligence,  even 
though  he  places  his  property  in  an  exposed  or  hazardous  posi- 
tion." 29  Cyc.  p.  516.  "Since  a  person  is  not  required  to  an- 
ticipate the  negligence  of  another,  he  will  not  be  guilty  of  con- 
tributory negligence  because  the  injury  results  in  part  from  the 
defective  condition  of  the  property,  or  because  its  condition  is 
such  as  to  render  the  danger  greater."  lb.  526.  Again,  it  is 
said  in  30  Cyc.  p.  1343:  "As  a  general  rule,  an  owner  of  land 
has  a  right  to  use  it  in  the  ordinary  and  usual  way,  and  is  not 
bound  to  remove  dry  grass,  weeds,  leaves,  or  other  combustible 
material  from  his  land  adjoining  a  railroad  right  of  way,  in 
anticipation  of  probable  negligence  on  the  part  of  the  railroad 
company,  and  a  failure  to  perform  such  acts  will  not  make  him 
guilty  of  contributory  negligence  so  as  to  preclude  a  recovery 
for  damages  caused  by  a  fire  originating  through  the  railroad 
company's  negligence." 

The  following  authorities,  among  many  others,  sustain  the 
text:  Salmon  v.  Railroad,  38  N.  J.  Law,  12,  20  Am.  Rcd. 
356,  Railroad  i\  Insurance  Co.,  82  Miss.  779,  35  South.  304: 
Kendrick  v.  Towle,  60  Mich.  371,  27  N.  W.  567,  1  Am.  St.  Rep. 
526;  Walker  v.  Railroad,  76  Kan.  34,  90  Pac.  772,  12  L.  R.  A. 
rX.  S.)  624,  123  Am.  St.  Rep.  119;  Railroad  v.  L.  Co.,  125 
Ala.  261,  28  South.  438,  50  L.  R.  A.  620;  Matthews  v.  Rail- 
road, 121  Mo.  334,  24  S.  W.  591,  25  L.  R.  A.  161 ;  Railroad  v. 
Short,  110  Tenn.  718,  77  S.  W.  936;  Kalbfleisch  z\  Railroad, 
102  N.  Y.  521,  7  N.  E.  557,  55  Am.  Rep.  832;  Railroad  v.  Bur- 
ner. 124  Ind.  278,  24  N.  E.  981 ;  Railroad  v.  Shultz,  93  Pac, 
345;  Railroad  t'.  Jones,  86  Ind.  500,  44  Am.  Rep.  334;  Railroa^l 
r.  Medley,  75  Va.  506,  40  Am.  Rep.  734;  Caswell  v.  Railroad, 
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42  Wis.  199;  Snyder  v.  Railroad,  11  W.  Va.  28.  We  quote  from 
only  two  of  them.     In  the  case  from  Pennsylvania  the  court 
says:     "Again,   complaint  is   made  that  the  court  refused    to 
instruct  the  jury  that  if  either  Schultz,  or  the  owner  of  the  strip 
lying  between  his  land  and  the  railroad,  allowed  the  accumula- 
tion of  dry  leaves,  brushwood,  and  other  rubbish  on  his  property, 
which   would   be    readily    fired  by    sparks    ordinarily    issuing 
from  a  properly  equipped  locomotive,  that  might  be  regarded 
as  contributory  negligence.     This  was  certainly  an  extraordi- 
nary proposition,  first,  because   the  learned   judge  throughout 
the  trial  held  that,  if  the  defendant's  locomotive  was  properly 
equipped  with  spark-arresting  appliances,  the  plaintiff  could  not 
recover  whether  he  had  been  careful  or  negligent;  second,  be- 
cause it  is  an  attempt  to  impose  upon  property  owners  along 
the  line  of  a  railroad  duties  unknown  and  unnecessary  before 
the  building  of  the  road;  and,  third,  if  this  proposition  means 
anything,   it  means   that   upon   such  property   owners   devolves 
the  duty  of  guarding  against  the  negligence  of  railroad  companies 
and   their   servants,   but  this  is   simply   absurd."     And   in   the 
Michigan  case:     "The  obligation  of   care  to  prevent  the  fire 
from  the  defendant's  engine  burning  the  plaintiff's  mill  rested 
upon  the  defendant,  and  the  fact  that  old,  combustible  matter 
accumulated  about  the  mill,  and  in  near  proximity  to  the  railroad 
cannot  be  urged  as  contributory  negligence  on  the  part  of  the 
plaintiff.    He  had  a  right  to  use  the  offal  of  his  mill  to  fill  up 
the  waste  and  low  places  with  it,  just  as  he  was  accustomed 
to  do  before  the     railroad  was  built.     He  was  not  obliged  to 
guard  his  premises  to  relieve  the  defendant  from  liability  for 
his  negligent  acts."     The  same  principle  has  been  recognized  in 
Phillips  y.  Railroad,  138  N.  C.  19,  50  S.  E.  464:    "The  owner 
of  premises  is  not  bound  to  anticipate  negligence  of  a  railroad, 
and  by   way   of   prevention   make  provision   against  communi- 
cation of  fire." 

[5]  Opinions  of  witnesses  as  to  value  of  land,  houses,  etc., 
have  been  very  generally  received  when  the  witnesses  by  expe- 
rience and  information  are  qualified  to  speak,  and  we  think  there 
was  no  error  in  their  admission  in  this  case.  1  Wig.  Ev.  §§  714- 
720;  Whitfield  v,  L.  Co.,  152  N.  C.  214,  67  S.  E.  512. 

[6]  It  is  true  that  in  estimating  value  as  an  element  of 
damage  the  jury  is  restricted  to  the  time  of  the  injury,  as  his 
honor  held,  but  a  witness  may  speak  of  value  at  other  times  as 
bearing  on  the  value  when  the  injury  occurred. 

[7]  The  evidenge  as  to  reduction  in  the  valuation  of  the 
property  for  taxation  after  the  fire  was  properly  excluded. 
Ridley  v.  Railroad,  124  N.  C.  37,  32  S.  E.  379;  Railroad  v. 
Land  Co.,  137  N.  C.  330,  49  S.  E.  350,  68  L.  R.-  A.  333.  It 
was  the  act  of  the  officers  of  the  law  which  the  plaintiff  could 


Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S        149 

Louisville  &  N.  R.  Co.  v.  Neal 

not  control,  and  the  tax  lister  testified  that  he  had  no  recollec- 
tion of  the  amount  of  the  reduction  asked  lor  by  the  plaintiff 
or  his  agent. 

We  have  examined  with  care  the  entire  record,  and  find  no 
error. 

No  error. 


Louisville  &  N.  R.  Co.  v,   Neal. 

(Court    of  Appeals   of  Kentucky,    Oct.    19,    1911.) 

[139  S.  W.  Rep.  1060.] 

Railroads — Fires — Origin — Evidence — ^Jury  Question. — Whether  a 
fire  was  set  through  a  defective  spark  arrester  on  defendant's  loco- 
motive   held   under   the   evidence   a  jury   question. 

Railroads — Fires — Origin — Evidence — Admissibility.* — On  an  issue 
whether  a  locomotive  set  a  fire,  it  may  be  shown  that  it  emitted  large 
sparks,  etc..  though  the  railway  company  shows  that  the  spark  ar- 
resters of  all  engines  that  passed  the  place  were  in  good  condition 

Appeal  from  Circuit  Court,  Muhlenberg  County. 

Action  by  M.  H.  Neal  against  the  Louisville  &  Nashville  Rail- 
road Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Brou*der  &  Browder  and  Benjamin  D.  IVarfield,  for  appellant. 
R,  Y.  Thomas,  for  appellee. 

Clay,  C.  Plaintiff,  M.  H.  Neal,  owns  -a  farm  adjoining  the 
right  of  way  of  the  Louisville  &  Nashville  Railroad  Company. 
In  the  month  of  September,  1908,  a  fire  occurred  on  his  farm 
and  injured  his  property.  Charging  that  the  fire  was  due  to  the 
negligence  of  the  railroad  company  in  permitting  weeds,  high 
grass,  decayed  timber,  and  other  inflammable  and  combustible 

*See  Knott  v.  Cape  Fear  &  N.  Ry.  Co.  (N.  Car.),  21  R.  R.  R. 
127,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  127;  Hendricks  v.  Southern  Ry. 
Co.  (Ga.),  18  R.  R.  R.  503,  41  Am.  &  Eng.  R.  Cas.,  N.  S..  503  (evi- 
dence tending  to  show  that  on  the  day,  and  near  the  time  of  the 
alleged  burning  of  plaintiff's  property,  the  same  engine  emitted  sparks 
and  cinders  which  started  fires);  Anderson  v.  Oregon  R.  Co.  (Ore.), 
12  R.  R.  R.  625,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  625  (escape  of  sparks 
from  the  same  engine);  Olmstead  v.  Oregon  R.  Co.  (Utah),  12  R. 
R.  R.  261,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  261  (escape  of  cinders  from 
same  engine);  Alabama  Great  So.  R.  Co.  v.  Clark  (Ala.),  19  R.  R. 
R.  170,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  170  (evidence  of  what  the 
engine  was  doing  a  little  before  or  about  the  time  the  fire  was  dis- 
covered was  admissible  on  the  question  of  the  origin  of  the  fire); 
Chicago,  etc.,  R.  Co.  v.  Burden  (Ind.),  3  Am.  &  Eng.  R.  Cas.,  N.  S., 
448  (evidence  that  another  fire  originated  from  same  engine);  ex- 
tensive note,  3   R.  R.  R.  337,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  337. 
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material  to  accumulate  and  remain  on  its  right  of  way,  -and  also 
its  failure  to  have  its  engine  properly  equipped  with  a  spark 
arrester,  as  well  as  its  negligence  in  the  management  and  opera- 
tion of  its  trains,  he  brought  this  action  to  recover  damages. 
The  items  of  damage  are:  400  panels  of  slat  and  wire  fence 
and  posts  of  the  value  of  $200;  4  gates  of  the  value  of  $15; 
1  stable  of  the  v&lue  of  $50;  15  acres  of  meadow  of  the  value  of 
$250;  and  damage  to  his  land,  $120.  In  another  paragraph  he 
also  sued  for  the  value  of  one  steer  alleged  to  have  been  killed 
by  the  negligence  of  defendant  in  operating  its  train  and  engine. 
A  trial  resulted  in  a  verdict  and  judgment  for  plaintiff  in  the 
sum  of  $415,  and  the  railroad  company  appeals. 

[1]  The  evidence  shows  that  one  of  defendant's  trains  passed 
plaintiff's  premises  15  or  20  minutes  before  the  time  of  the  fire. 
At  the  time  of  the  fire  the  wind  was  blowing  in  the  direction 
of  the  plaintiff's  farm.  One  witness  states  that  there  was  a  lot 
of  high  grass  along  the  railroad  right  of  way,  though  several  of 
the  defendant's  witnesses  claim  that  the  right  of  way  had  been 
cleaned  off  just  a  few  days  before  the  fire.  Plaintiff  testifies 
that  the  fire  was  burning  on  the  right  of  way,  and  although 
he  did  not  see  the  beginning  of  the  fire  he  did  see  where  it 
originated  when  he  went  down  there.  Tobe  Nelson,  a  negro, 
testifies  that  the  fire  caught  on  the  right  of  way.  A  statement 
signed  by  him  was  produced,  and  according  to  this  statement 
the  fire  began  on  plaintiff's  farm.  Upon  the  introduction  of 
this  statement  the  witness  became  confused  and  admitted  that 
he  signed  the  statement  and  that  the  fire  was  burning  off  the 
right  of  way  when  he  got  there.  The  witnesses  for  the  defend- 
ant testified  that  the  fire  caught  on  plaintiff's  premises  and 
eventually  burned  over  in  the  right  of  wav.  There  was  also 
evidence  to  the  effect  that  the  defendant's  engines,  in  passing 
plaintiff's  premises,  emitted  sparks  and  cinders  of  large  size. 
Defendant  proved  that  its  spark  arresters  were  in  good  condi- 
tion and  free  from  defects. 

It  is  insisted  for  the  defendant  that  there  was  no  evidence 
to  take  the  case  to  the  jury.  Even  its  witnesses  admitted  that 
the  fire  had  burned  on  the  right  of  way.  The  wind  was  blowing 
from  the  right  of  way  towards  appellant's  premises.  As  one 
of  the  witnesses  testified  there  was  high  grass  along  the  right 
of  way,  and  as  the  wind  was  blowing  in  the  direction  of  plain- 
tiff's premises,  the  probabilitv  that  the  fire  occurred  on  the 
right  of  way  and  spread  to  plaintiff's  premises  is  greater  than 
that  it  occurred  on  plaintiff's  premises  and  spread  to  the  right 
of  way.    At  any  rate,  the  question  was  one  for  the  jury. 

[2]  Aside  from  this  consideration,  notwithstanding  the  fact 
that  defendant  proved  that  the  spark  arresters  on  all  of  its  en- 
gines  that  passed  plaintiff's  premises  on  the  day  in  question 
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were  in  good  condition,  there  was  evidence  to  the  effect  that 
defendant's  engines  emitted  large  sparks  and  cinders.  It  has 
frequently  been  held  that  this  character  of  evidence  is  admissible 
for  the  purpose  of  showing  that  the  spark  arresters  were  not 
in  fit  condition.  With  this  evidence  before  the  court,  supple- 
mented by  the  fact  that  one  of  defendant's  trains  had  passed 
plaintiff's  premises  about  15  minutes  before  the  fire  occurred, 
it  was  proper  for  the  court  to  submit  to  the  jury  the  question 
whether  or  not  the  fire  was  caused  by  a  defective  spark  arrester. 
If  so,  was  immaterial  whether  the  fire  originated  on  the  right 
of  way  or  on  plaintiff's  premises.  In  this  class  of  cases  it  is 
practically  impossible  for  one  whose  premises  are  injured  by 
fire  to  prove  negligence  except  from  the  attending  circumstances, 
and  very  slight  evidence  is  held  sufficient  to  take  the  case  to  the 
jury. 

We  are  not  disposed  to  disturb  the  verdict  on  the  ground 
that  the  damages  awarded  are  excessive.  Plaintiff  and  some  of 
his  witnesses  fixed  the  damages  at  a  much  larger  sum  than  the 
jury  awarded,  while  two  or  three  witnesses,  who  testified  for 
defendant,  fixed  the  damages  at  a  very  insignificant  sum.  A 
careful  reading  of  the  record  convinces  us  that  the  estimate  of 
the  damages  made  by  the  defendant's  witnesses  is  entirely  too 
small,  and  that  the  sum  awarded  by  the  jury  more  nearly 
approaches   the  real  damage  which  plaintiff  sustained. 

Other  errors  are  relied  upon,  but  we  do  not  deem  them  of 
sufficient  importance  to  justify  us  in  reversing  the  judgment. 

Wherefore  the  judgment  is  affirmed. 
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Lemay  V,   Springfield   St.   Ry.   Co. 

(two  cases.) 
Ratelle  V,  Same. 

(Supreme  Judicial  Court  of  Massachusetts,  Hampden,  Oct.  16,  1911.) 

[96  N.  E.  Rep.  79.] 

Negligence— Mistake  in  Judgment — Sudden  Emergency — Question 
for  Jury.* — While  allowance  must  be  made  for  one  called  to  act  im- 
mediately on  a  sudden  emergency,  without  opportunity  for  deliber- 
ation, he  is  not  necessarily  excused  for  any  error  of  judgment,  but 
he  is  still  held  to  use  of  care;  and  whether  his  mistake  in  choice  of 
course  of  action  be  prudent  is  a  question   for  the  jury. 

Carriers — ^Injuries — Recovery  on  Ground  Not  Pleaded. — A  declara- 
tion charging  only  negligent  operation  of  a  car  does  not  authorize 
recovery  for  mere  negligence  of  using  a  defectively  equipped  car. 

Appeal  and  Error — Harmless  Error. — Though  the  declaration 
charge  only  negligent  operation  of  a  car,  error  in  submitting  to  the 
jury  the  question  of  negligence  of  using  a  defectively  equipped  car 
does  not  require  a  new  trial,  defendant  having  been  fully  heard  on 
the  question,  and  it  having  been  fairly  submitted,  provided  the  dec- 
laration be  amended  to  present  such  issue. 

Exceptions  from  Superior  Court,  Hampden  Coimty;  John 
C.   Crosby,  Judge. 

Three  actions,  one  by  Mary  Lemay,  another  by  Twilla  Lemay, 
per  pro.  ami,  the  other  by  Phillinese  Ratelle,  all  against  the 
Springfield  Street  Railway  Company,  for  being  thrown  from  its 
open  car  at  a  curve  in  its  road.  There  were  verdicts  for  plain- 
tiffs, and  defendant  brings  exceptions.  Overruled  on  condition 
of  amendment  of  declarations. 

Defendant's  eighteenth,  twenty-fifth,  and  twenty-sixth  re- 
quests are  as  follows: 

"(18)  If  you  should  find  that  the  air  brake  on  this  car  of  de- 
fendant failed  to  work,  without  premonition  of  warning  to  the 
motorman,  and  at  a  time  when  he  was  closely  approaching  a  sharp 
curve  in  the  defendant's  tracks,  so  that  he  was  confronted 
with  unexpected  peril,  then  it  is  immaterial  whether  the  hand 
brake  was  used  by  him  or  not,  if  he  used  a  reasonably  proper 
method  for  checking  the  speed  of  the  car." 

"(25)  The  plaintiff  cannot  recover  for  any  defect  in  the  car 
causing  the  accident. 

"(26)  The  plaintiff  cannot  recover  for  failure  to  inspect  the 


car. 


*See  last  foot-note  of  Southern  Pac.  R.  Co.  v.  Svensden  (Ariz.), 
38  R.  R.  R.  126,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  126;  Stack  v.  East  St. 
Louis  &  S.  Ry.  Co.  (111.),  37  R.  R.  R.  410,  60  Am.  &  Eng.  R.  Cas.. 
N.  S.,  410. 
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DanL  E.  Leary,  Bdwd.   W,  Beattie,  Jr.,  and  Geo.  D,  Cum- 
mings,  for  plaintiffs.  • 

Henry  W,  Ely  and  Jos.  B.  Ely,  for  defendant. 

Sheldon,  J.  [1]  The  defendant's  eighteenth  request  could 
not  have  been  given  as  framed.  It  would  have  excluded  from 
consideration  by  the  jury  the  question  of  the  motorman's 
negligence  in  approaching  a  sharp  curve  at  an  excessive  and 
dangerous  rate  of  speed  before  he  had  discovered  the  failure 
of  his  air  brake,  and  the  question  whether,  if  he  was  confronted 
with  unexpected  peril,  he  acted  with  proper  diligence  under  the 
circumstances  then  existing  and  with  the  light  that  he  then  had. 
It  is  true  that  allowance  must  be  made  for  one  compelled  to  act 
immediately,  without  opportunity  for  deliberation,  upon  a  sud- 
den emergency.  But  this  does  not  mean  that  he  is  necessarily 
excused  for  any  error  of  judgment,  bi't  simply  that  his 
conduct  is  to  be  judged  in  view  of  the  exigency  and  the 
need  of  immediate  action.  He  is  still  bound  to  use  the 
same  degree  of  care  to  which  he  is  ordinarily  held;  but 
due  allowance  must  be  made  for  the  situation  in  which  he  is 
placed,  and  he  is  not  to' be  held  to  a  coolness  of  judgment  for 
which  there  is  no  time.  Linnehan  v,  Sampson,  126  Mass. 
506,  511,  512.  30  Am.  Rep.  692;  Codv  v.  N.  Y.  &  New  England 
R.  R.,  151  Mass.  462,  468,  24  N.  E.  402,  7  L.  R.  A.  843;  Tozier 
IK  Haverhill  &  Amesbury  St.  Ry.,  187  Mass.  179,  72  N.  E. 
953:  O'Brien  v,  Lexington  &  Boston  St.  Ry.,  205  Mass.  182, 
184,  91  N.  E.  204.  This  is  the  rule  stated  in  Brooks  v.  Peter- 
sham, 16  Gray,  181,  184;  and  we  know  of  nothing  in  our  de- 
cisions to  the  contrary.  While  a  choice,  though  mistaken,  may 
yet  be  prudent  (Kane  z'. .  Worcester  Cons.  St.  Ry.,  182  Mass. 
201,  65  X.  E.  54),  this  must  be  determined  by  the  jury,  and  not 
bv  the  court.  The  instructions  given  to  the  jury  upon  this  ques- 
tion were  accurate  and  sufficient. 

[2]  But  the  twenty-fifth  and  twenty-sixth  requests  should 
have  been  given;  for,  although  the  defendant  would  have  been 
liable  upon  a  proper  declaration,  if  the  accident  was  caused  by 
any  defect  in  its  car  which  might  have  been  discovered  and 
remedied  by  proper  inspection,  yet  the  declarations  in  these 
cases  averred  merely  that  the  accident  was  caused  by  the  fact 
that  the  defendant  had  "so  carelessly,  negligently  and  recklessly 
operated"  its  car  as  to  cause  it  to  approach  and  go  around  the 
curve  at  a  very  high  and  daneerous  rate  of  speed,  causing  the 
injuries  complained  of.  This  plainly  charged  only  the  negligent 
operation  of  the  car,  and  not  negligence  in  using  a  defective 
or  poorly  equipped  car.  The  plaintiffs  were  Zillowed  to  recover, 
and  the  verdicts  in  their  favor  may  have  been  found  upon  an 
issue  which  was  not  open  under  the  pleadings,  and  which  the 
defendant   seasonably,  re(|uested  to  have   withdrawn    from   the 
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jury.  Lund  v,  Tyngsboro,  11  Cush.  563,  567,  59  Am.  Dec.  159 
et  seq»;  Hanlon  v.  South.  Boston  Horse  R.  R.,  129  Mass.  310; 
James  v,  Boston  Elevated  Ry.,  201  Mass.  263,  87  N.  E.  474. 

[3]  But  the  bill  of  exceptions  seems  to  indicate  that  the  de- 
fendant was  fully  heard  upon  this  question,  and  it  was  fairly 
submitted  to  the  jury.  It  follows  that,  if  the  plaintiffs'  declara- 
tions shall  be  amended  so  as  to  present  this  issue,  justice  does 
not  demand  a  new  trial.  Denham  v,  Bryant,  139  Mass.  110, 
112,  28  N.  E.  691,  and  cases  cited;  Peck  V.  Waters,  104  Mass. 
345,  351;  Fay  v.  Walsh,  190  Mass.  374,  377,  77  N.  E.  44; 
Beers  v.  McGinnis,  191  Mass.  279,  282,  77  N.  E.  768. 

The  other  exceptions  have  not  been  argued,  and  we  treat 
them  as  waived. 

If  the  plaintiffs  shall  be  allowed  by  the  superior  court  within 
60  days  from  the  filing  of  the  rescript  to  amend  their  declarations 
as  has  been  stated,  the  exceptions  -will  be  overruled;  otherwise 
they  must  be  sustained. 

DO  ordered. 


Illinois  Cent.  R.  Co  v.  Noyes. 

(Supreme  Court  of  Illinois,  Dec.  21,  1911.) 
[96   N.   E.   Rep.  830.] 

Adverse  Possession — Railroad  Right  of  Way. — That  a  tenant  of 
land  adjacent  to  a  railroad  right  of  way  framed  the  right  of  way  by 
consent  of  the  section  boss  does  not  affect  the  rights  of  the  owner 
of  the  land  and  the  railroad  company  in  a  contest  involving  the  ex- 
tent of  the  right  of  way,  because  the  possession  of  the  tenant  was  in 
subordination  to  the  rights  of  the  company. 

Adverse  Possession — Railroad  Right  of  Way. — Where,  in  ejectment 
by  a  railroad  company  for  a  strip  of  land  claimed  to  be  a  part  of  its 
right  of  way,  the  company  showed  the  erection  of  a  fence  33  feet 
from  the  track  and  its  claim  to  the  land  up  to  the  fence,  the  mere 
fact  that  the  section  men  had  mowed  the  grass  for  only  25  feet  from 
the  track  did  not  destroy  the  company's  possession  up  to  the  fence. 

Adverse  Possession — Railroad  Right  of  Way — Color  of  Title. — 
Neither  a  judgment  condemning  land  for  a  railroad  right  of  way,  nor 
a  receipt  for  the  money  paid  in  satisfaction  of  it,  which  did  not 
describe  the  particular  property  or  purport  to  convey  title,  is  color 
of  title  in  the  railroad  company,  and  it  cannot  acquire  title  under 
the  seven-year  statute  of  limitations. 

Adverse  Possession — Railroad  Right  of  Way — Color  of  Title. — 
Where  a  railroad  company,  obtaining  a  judgment  condemning  land 
for  a  railroad  right  of  way  and  paying  money  in  satisfaction  of  it, 
entered  into  possession  of  the  right  of  way  and  continued  in  the  un- 
interrupted and    adverse    possession    for*    20  years,  the  nonresident 
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owner  had  notice  of  the  extent  of  the  possession  of  the  company; 
the  resident  ag^ent  of  the  owner  having  actual  knowledge  of 'the  ex- 
tent of  the  possession,  and  his  knowledge  being  imputable  to  the 
nonresident  owner. 

Adverse  Po«8es«on— Railroad  Right  of  Way— Notice  to  Former 
Owner. — A  railroad  company,  which  condemns  land  for  a  right  of 
way,  and  takes  possession  of  and  fences  it,  need  not  give  n6tice  to 
the  owner  of  the  extent  of  its  claim,  for  possession  of  land  is  no- 
tice of  the  rights  of  the  possessor. 

Trial — ^Trial  by  Court — Propositions  of  Law — Applicability. — Un- 
der the  practice  act  (Kurd's  Rev.  St.  1909,  c.  110),  propositions  in  ac- 
tions tried  by  the  court  without  a  jury  should  state  rules  of  law 
based  on  hypotheses  of  fact  which  the  evidence  .tends  to  prove,  and 
it  is  not  error  to  refuse  an  abstract  proposition  inapplicable  to  the 
facts. 

Trial — ^Trial  by  Court— Propositions  of  Law— Applicability. — 
Where,  in  ejectment  by  a  railroad  company  for  a  strip  of  land 
claimed  to  be  a  part  of  its  right  of  way,  obtained  by  judgment  of 
condemnation  and  payment  of  the  judgment  to  the  owner,  the  com- 
pany showed  that  it  took  possession  under  a  claim  of  right  and  con- 
tinued in  such  possession  for  over  20  years,  and  there  was  no  evi- 
dence that  possession  was  taken  in  subordination  to  the  title  of  the 
owner,  or  in  recognition  of  any  title  in  him,  or  by  permission,  the 
refusal  of  the  court  trying  the  case  without  a  jury  to  hold  that  to 
constitute  adverse  possession,  to  defeat  the  holder  of  the  legal  title, 
the  possession  must  be  hostile  in  its  inception,  and  so  continue  with- 
out interruption  for  20  years,  could  not  have  affected  the  judgment, 
and  the  party  requesting  it  could  not'  complain. 

Railroads — ^Acquisition  of  Right  of  Way  by  Adverse  Possession — 
Title  Acquired.* — ^The  constitutional  provision  that,  where  property 
is  taken  by  condemnation,  the  fee  shall  remain  in  the  owner,  subject 
to  the  use  for  which  it  is  taken,  does  not  apply  to  acquisiHons  of  a 
right  of  way  by  a  railroad  company  by  adverse  possession  for  20 
3'ears,  and  a  railroad  company  may  acquire  the  fee  by  adverse  pos- 
session. 

Appeal  and  Error — Questions  Reviewable — Questions  Raised  First 
on  Ai^>eaL — Where  a  cause  was  tried  under  the  pleadings  as  they 
stood,  and  no  question  was  raised  as  to  the  sufficiency  of  a  plea,  it 
is  too  late  to  object  to  the  plea  for  the  first  time  on  appeal. 

Appeal  from  Circuit  Court,  Coles  County;  M.  W.  Thompson, 
Judge. 

Action  by  the  Illinois  Central  Railroad  Company  against  E. 

*For  the  authorities  in  this  series  on  the  subject  of  the  acquisition 
of  land  for  a  railroad  right  of  way  by  prescription  or  adverse  pos- 
session, see  Denver  &  R.  G.  R.  Co.  v.  Doelz  (Colo.),  38  R.  R.  R. 
247,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  247. 
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Noyes.  From  a  judgment  for  plaintiff,  defendant  appeals.    Af- 
firmed. 

James  Vause,  Jr,,  for  appellant. 

James  IV.  &  Edward  C.  Craig  {John  G.  Drennan,  of  coun- 
sel), for  appellee. 

Cartwright,  J.  The  appellee,  the  Illinois  Central  Railroad 
Company,  brought  this  suit  in  ejectment  against  appellant,  E. 
Noyes,  in  the  circuit  court  of  Coles  county,  to  recover  the  pos- 
session of  a  strip  of  land  8  feet  wide,  the  south  line  of  the  strip 
being  25  feet  north  of  and  parallel  with  the  center  line  of  the 
railroad  track,  and  the  north  line  33  feet  north  of  said  center 
line,  and  extending  across  the  E.  yz  of  the  N  W.  14  of  section 
24,  town  12,  range  7,  in  said  county,  claiming  title  in  fee.  The 
appellant  pleaded  not  guilty  as  to  lots  5,  6,  9,  and  10  in  Noyes' 
Fifth  addition  to  the  city  of  Mattoon,  a  part  of  said  strip  which 
lies  east  of  a  street  of  the  city  of  Mattoon  running  north  and 
south  through  the  80-acre  tract,  and  denying  that  he  was  in 
possession  of  the  remainder  or  claimed  any  interest  therein. 
A  jury  having  been  waived,  there  was  a  trial  by  the  court,  and 
a  judgment  in  favor  of  the  appellee. 

The  plaintiff  is  the  owner  of  the  railroad  originally  constructed 
by  the  Grayville  &  Mattoon  Railroad  Comnany,  which  filed  its 
petition  in  the  county  of  Coles  county  on  May  4,  1877,  for  the 
condemnation  of  the  right  of  way  66  feet  wide  across  said  E. 
yi  of  the  N.  W.  J4  oi  section  24,  containing  2.46  acres.  A 
plat  of  the  land  to  be  taken  Nvas  filed  with  the  petition,  but  it  was 
not  found  when  this  case  was  tried.  Francis  V.  Noyes  was 
the  owner  of  the  land,  and  lived  in  Massachusetts;  and  Thomas 
P.  C.  Lane,  who  lived  at  Mattoon,  was  his  attorney  in  fact.  A 
trial  by  jury  resulted  in  a  verdict  fixing  the  compensation  for  the 
land  taken,  and  the  damages,  at  $1,100.  Soon  afterward  the 
railroad  company  went  into  the  hands  of  a  receiver,  who  took 
possession  of  the  right  of  way  upon  his  appointment.  The 
receiver  settled  the  judgment  for  $660,  and  paid  that  amount 
on  March  2,  1878,  in  full  payment  and  satisfaction  thereof. 
The  receipt  stated  that  the  receiver  was  authorized  to  vary  the 
line  of  the  road  as  established  and  condemned,  not  exceeding 
66  feet  either  wav.  The  receiver  constructed  the  road,  but  the 
right  of  way  was  not  fenced  at  that  time.  The  80-acre  tract 
was  rented  by  Francis  V.  Noyes,  through  Lane,  his  agent,  to 
William  H.  Stover  in  1882.  Stover  used  the  land  north  of  the 
right  of  way  for  a  cow  pasture,  and,  needing  a  fence,  asked 
Lane  to  build  one.  Lane  said  that  he  did  not  feel  like  putting 
in  a  fence,  and  that  it  was  up  to  the  railroad  company  to  build 
one.  The  Peoria,  Decatur  &  Evansville  Railroad  Company  then 
owned  the  road,  and  Stover  applied  to  the  agent  of  that  com- 
pany to  build  a  fence.     The  agent  said  the  company  did  not 
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have  to  build  a  fence  inside  of  the  corporation,  but  it  was 
agreed  that  the  company  should  furnish  the  material  and  Stover 
should  build  the  fence.  The  material  was  furnished  and  de- 
livered on  the  ground  by  the  railroad  company,  and  a  fence  of 
posts  and  barbed  wire  was  built,  which  remained  until  1905, 
although  it  was  in  poor  condition  at  that  time,  and  was  then 
torn  down  by  the  defendant,  E.  Noyes,  who  had  a  deed  of  the 
land  north  of  the  north  line  of  the  right  of  way. 

The  disputed  question  of  fact  in  the  case  related  to  the  loca- 
tion of  that  fence.  The  evidence  for  the  plaintiff  was  that  it 
was  built  33  feet  from  the  center  line  of  the  railroad,  measured 
with  a  tape  line  at  right  angles  from  said  center  line  by  Stover  and 
the  section  boss,  and  there  was  evidence  for  the  defendant  that 
the  fence  was  onlv  25  feet  north  of  said  center  line.  After  the  de- 
fendant tore  down  the  fence  a  row  of  right  of  way  posts  were 
set  33  feet  from  the  center  of  the  track,  and  defendant  pulled 
them  up,  after  which  this  suit  was  begun.  Three  or  four  years 
before  the  trial  the  defendant  set  out  a  row  of  trees  25  feet 
from  the  center  line  of  the  railroad  track.  There  was  a  row 
of  telegraph  poles  about  20  or  21  feet  from  the  center  of  the 
track,  and  there  -was  testimony  for  the  defendant  that  the 
fence  was  2  or  3  ^eet  north  of  that  line ;  but  one  witness,  at 
least,  was  evidently  mistaken.  He  made  a  plat  of  the  land  for 
the  agent.  Lane,  in  1893,  with  the  expectation  of  subdividing 
and  selling,  and  he  testified  that  there  was  a  broad  fence  25 
feet  from  the  line,  and  that  it  was  a  solid  plank  fence,  and 
probably  one-third  or  one-quarter  of  it  was  still  left  at  that  time. 
For  the  plaintiff  there  was  testimony  that  there  was  a  roadway 
between  the  telegraph  poles  and  the  fence,  and  it  is  certain  that 
the  fence  was  a  barbed  wire  fence.  Judging  from  the  record, 
there  was  a  clear  preponderance  of  the  evidence  for  the  plain- 
tiff as  to  the  location  of  the  fence,  and  it  would  be  strange  if 
a  railroad  company,  which  had  bought  and  paid  for  a  right  of 
way  66  feet  wide,  should  locate  its  fence  25  feet  from  the  center 
line,  instead  of  33  feet.  The  plaintiff  returned  to  the  state  board 
of  equalization  its  right  of  way  66  feet  wide  at  this  place  for 
assessment  and  paid  the  taxes  on  it  from  the  year  1881  to 
1910,  inclusive. 

[1,  2]  After  the  fence  was  built  Stover  farmed  the  right  of 
way  during  the  three  years  of  his  tenancy  by  consent-  of  the 
section  boss;  but  that  fact  had  no  influence  on  the  rights  of  the 
parties,  because  the  possession  of  Stover  was  by  permission 
and  in  subordination  to  the  right  of  the  railroad  company. 
There  was  testimony  that  the  section  men  mowed  the  grass 
for  only  25  feet  from  the  track ;  but,  if  that  were  true,  it  would 
not  destroy  the  possession  up  to  the  fence.  The  finding  of  the 
court  was  not  contrary  to  the  evidence. 

[3]    The  condemnation  judgment  did  not  constitute  color  of 
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title  in  the  railroad  company  (Converse  v.  Calumet  River  Rail- 
way Co.,  195  111.  204,  62  x\.  E.  887;  Chicago,  Burlington  & 
Quincy  Railway  Co.  v,  Abbott,  215  111.  416,  74  N.  E.  412), 
and  neither  did  the  receipt  for  the  money  paid  in  satisfaction 
of  it,  which  did  not  describe  particular  property  or  purport  to 
convey  title.  The  plaintiff,  therefore,  could  not  recover  by 
virtue  of  the  statute  of  limitations  of  seven  years. 

[4]  The  judgment  and  receipt,  however,  did  show  that  the 
railroad  company  paid  for  a  right  of  way  66  feet  wide  across 
the  80-acre  tract,  containing  2.46  acres,  which  was  the  amount 
of  land  included  in  a  right  of  way  of  that  width.  The  settle- 
ment and  payment  amounted  at  least  to  an  agreement  on  the 
compensation  for  the  right  of  way  and  a  payment  of  it.  The 
title  of  the  plaintiff  rested  upon  the  fact  of  the  purchase  of 
the  right  of  way,  followed  by  uninterrupted  and  adverse  posses- 
sion of  it  for  20  years. 

[5]  The  argument  that  such  possession  was  not  adverse, 
because  there  was  no  evidence  that  Francis  V.  Noyes  knew 
of  the  building  of  the  fence,  is  not  sound.  His  agent  at  Mat- 
toon,  who  was  applied  to  by  Stover  to  build  the  fence,  and 
who  was  in  charge  of  the  property,  necessarily  had  actual 
knowledge  of  the  existence  of  the  ^ence  on  the  land,  and  his 
knowledge  would  be  imputed  to  his  principal.  But  it  was  not 
necessary  for  the  railroad  company  to  give  notice  to  Noyes,  in 
addition  to  the  existence  of  the  fence  on  the  land.  Possession  of 
land  is  notice  of  the  rights  of  the  possessor.  Lyman  z\  Russell, 
45  III  281 ;  Jefferson  v.  Jefferson,  96  III.  551 ;  Ronan  v.  Bluhm, 
173  111.  277,  50  N.  E.  694. 

[6]  The  defendant  asked  the  court  to  hold  as  law  the  follow- 
ing proposition:  "The  court  holds  that,  to  constitute  an  ad- 
verse possession  sufficient  to  defeat  the  party  who  has  the  legal 
title,  the  possession  must  be  hostile  in  its  inception  and  so  con- 
tinue without  interruption  for  the  period  of  20  years.  It  must 
be  an  actual,  visible,  open,  notorious,  hostile,  and  exclusive 
possession,  acquired  and  retained  under  claim  of  title  inconsist- 
ent with  that  of  the  true  owner." 

The  court  marked  the  proposition  "Refused."  The  propo- 
sition was  abstract  in  form,  and  although  it  was  held  in  Vigus 
V.  O'Bannon,  118  111.  334,  8  N.  E.  778,  that  such  a  proposition, 
if  correct,  should  be  held  where  the  trial  is  by  the  court,  it  was 
undoubtedly  intended  by  the  practice  act  that  such  propositions 
should  state  rules  of  law  based  upon  hypotheses  of  fact  which 
the  evidence  tends  to  prove.  In  this  case  the  court  must  have 
regarded  the  proposition  as  not  applicable  to  the  facts,  since 
it  cannot  be  supposed  that  the  court  did  not  recognize  the  state- 
ment as  correct  when  properly  applied. 

[7]  Francis  V.  Noyes,  who  owned  the  land,  had  sold  the 
right  of  way  to  the  railroad  company,  and  received  pay  for  it,  and 
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the  defendant  had  acquired  title  by  his  deed  to  the  land  north 
of  the  right  of  way,  so  that,  perhaps,  the  court  did  not  regard 
the  defendant  as  the  true  owner  or  holder  of  the  legal  title 
to  the  land  in  dispute.  The  proposition  may  not  have  been  re- 
garded as  strictly  applicable  with  respect  to  taking  possession 
in  a  hostile  manner  under  the  facts  of  the  case  with  respect  to 
the  building  of  the  fence;  but  the  court  could  not  have  found 
for  the  plaintiff,  without  finding  the  fact  that  the  fence  was  33 
feet  north  of  the  center  line  of  the  track,  which  was  the  disputed 
question  of  fact.  If  that  was  so,  there  was  no  evidence  tend- 
ing in  the  slightest  degree  to  prove  that  possession  was  taken 
in  subordination  to  the  title  of  Francis  V.  Noyes,. or  in  recogni- 
tion of  any  title  in  him  or  by  his  permission.  The  possession 
was  taken  under  a  claim  of  right,  if  taken  at  all,  and  the  refusal 
of  the  court  to  hold  the  proposition  could  not  possibly  have 
affected  the  judgment. 

[8]  It  is  urged  that  the  judgment  was  wrong  in  adjudging 
title  in  the  plaintiff  in  fee  simple,  because  the  Constitution 
provides  that  where  property  is  taken  by  condemnation  proceed- 
ings the  fee  shall  remain  in  the  owner,  subject  to  the  use  for 
which  it  is  taken.  The  defendant  contended  at  the  trial,  and 
procured  the  court  to  hold  a  proposition,  that  the  condemnation 
proceeding  was  not  color  of  title,  and  now  contends  that  the 
plaintiff  could  only  recover  by  virtue  of  the  20-year  statute 
of  limitations.  The  provision  of  the  Constitution,  therefore, 
does  not  apply,  and  it  is  not  contended  that  the  plaintiff  was 
incapable  of  acquiring  title  in  fee  by  adverse  possession  under 
the  statute  of  limitations.  As  title  was  not  acquired  by  con- 
demnation proceedings  the  judgment  was  not  incorrect. 

[9]  A  cross-error  is  assigned  on  the  failure  of  the  court  to 
adjudge  title  in  fee  in  the  plaintiff  to  all  the  land  described  in 
the  declaration.  The  ground  of  that  assignment  is  that  the 
plea  denying  possession  or  claim  of  title  was  not  verified  by 
affidavit.  Perhaps  the  absence  of  a  verification  has  been  noticed 
since  the  trial ;  but,  whether  that  is  so  or  not,  no  objection 
of  that  kind  was  made.  The  case  was  tried  under  the  pleadings  as 
they  stood,  and  as  no  question  was  raised  as  to  the  sufficiency 
of  the  plea,  it  is  too  late  to  make  the  objection  now. 

The  judgment  is  affirmed. 

Judgment  aflirmed. 
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(Suprieme  Court  of  Oklahoma,  Nov.  14,  1911.) 
[119   Pac.   Rep.   581.] 

Trial — Exclusion  of  Witnesses. — The  principal  officer  of  a  railway 
company  who  becomes  a  witness  in  a  cause  may  be  put  under  the 
rule  and  excluded  from  the  courtroom  as  other  witnesses. 

(Syllabus   by  the  Court.) 

Error  from  District  Court,  Wagoner  County;  John  H.  King, 
Judge. 

Action  by  Martha  A.  Hayden,  Walter  Hayden,  special  ad- 
ministrator, against  the  Missouri,  Oklahoma  &  Gulf  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

H.  R,  Jones,   for  plaintiff  in  error. 

C  £.  Castle  and  E.  L.  Moore,  for  defendants  in  error. 

Kane,  J.  As  the  evidence  is  not  all  in  the  record,  there 
is  only  one  question  for  review  presented  by  the  plaintiff  in 
error  in  its  brief,  and  that  is:  ''The  court  erred  in  refusing 
to  allow  W.  P.  Dewar,  the  vice  president  and  general  manager 
of  plaintiff  in  error,  to  remain  in  the  courtroom  to  aid  and  assist 
plaintiff  in  error  in  the  trial  of  the  cause."  On  this  question 
counsel  says:  "In  this  case  the  rule  was  invoked  and  all  the 
witnesses,  both  of  plaintiff  and  defendant,  were  excluded  from 
the  courtroom.  The  plaintiff,  special  administrator,  Waltor  Hay- 
den, the  person  primarily  interested  in  the  lawsuit  from  tlie 
plaintifT^s  standpoint,  was  permitted  to  remain  in  the  courtroom 
and  to  give  the  attorneys  the  benefit  of  suggestions  made  to 
them  from  time  to  time  during  the  course  of  the  trial.  W. 
P.  Dewar,  the  vice  president  and  general  manager  of  the  rail- 
way company,  and,  according  to  the  testimony  set  out  by  this 
brief,  the  person  having  complete  charge  of  the  property  of 
that  company,  was  excluded  from  the  courtroom  and  was  not 
permitted  to  remain  in  the  courtroom  or  permitted  to  give  the 
defendant's  attorneys  the  benefit  of  such  suggestions  as  might 
occur  to  him  during  the  trial  of  the  case." 

As  this  was  a  case  commenced  prior  to  statehood,  the  rule 
of  practice  applicable  to  like  cases  in  the  state  of  Arkansas  is 
applicable.  In  that  state  it  is  held  that  even  a  party  to  a  suit 
who  becomes  a  witness  may  be  put  under  the  rule  and  excluded 
from  the  courtroom  in  the  discretion  of  the  court.  This  is 
also  the  rule  at  common  law,  and  prevails  generally  in  the  courts 
of  this  country.     Randolph  v,  McCain,  34  Ark.  696. 

The  judgment  of  the  court  below  is  affirmed.  All  the  Justices 
concur,  except  Dunn,  J.,  absent  and  not  participating. 
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(Supreme   Court   of   Pennsylvania,   July   6,   1911.) 

[81   Atl.    Rep.   935.] 

Railroads — Constructioii — Crossing     Other     Railroads — Contract — 

Where  a  grant  by  a  railroad  company  to  another  railroad  company 
to  cross  the  former's  tracks  reserves  to  the  grantor  the  right  to  lay 
additional  tracks  across  the  tracks  of  the  grantee,  the  grantor  may 
thereafter  lay  an  additional  track  at  the  crossing  so  as  to  secure  a 
standard  gauge  in  addition  to  the  narrow  gauge  of  its  original  con- 
struction. 

Railroads  —  Companies — Organization  —  Collateral  Attack. — In  a 
suit  between  two  railroad  companies  as  to  crossing  at  grade,  one 
cannot  attack  the  legal  organization  of  the  other  on  the  ground  X)f 
irregularities,  where  the  state  does  not  interfere. 

Railroads — Companies  —  Incorporation  —  Presumption.  —  Where  it 
appears  from  a  railroad  charter  granted  in  1880  that  the  road  was 
only  about  10  miles  in  length  and  that  a  subscription  of  $2,000  per 
mile  was  made  of  which  10  per  cent,  was  paid,  it  will  be  presumed 
that  the  company  was  organized  under  General  Railroad  Act  April 
4,  1868  (P.  L.  62),  as  amended  by  Act  May  13,  1876  (P.  L.  157),  and 
not  under  Act  March  18,  1875  (P.  L.  28),  relating  to  narrow  gauge 
railroads,  although  the  railroad  was  actually  built  with  a  gauge  of 
only  three   feet. 

Railroads — Companies — Incorporation — Certificate.  —  General  Rail- 
road Act  April  4,  1868  (P.  L.  62),  as  amended  by  Act  May  13,  1876 
(P.  L.  157),  does  not  require  the  certificate  of  incorporation  of  a 
railroad  to  state  its  gauge,  and,  if  a  gauge  is  stated,  it  may  be  treated 
as  surplusage. 

Appeal  from  Court  of  Common  Pleas,  McKean  County. 

Bill  in  equity  by  the  Pittsburg,  Shawmut  &  Northern  Rail- 
road Company  against  the  Keating  &  Smethport  Railroad  Com- 
pany and  others.  From  a  decree  dismissing  the  bill,  plaintiff 
appeals.     Affirmed. 

Ormerod,  P.  J.,  especially  presiding,  filed  the  following  opin- 
ion in  the  court  below : 

"This  is  a  bill  in  equity  instituted  by  the  plaintiff  to  re- 
strain the  defendant  from  laying  additional  rails  across  the 
riaintiff's  road  for  the  purpose  of  changing  the  said  crossing 
from  a  narrow  gauge  to  a  standard  gauge,  and  from  operating 
the  same  as  a  standard  gauge  crossing.  This  bill  was  filed 
April  25,  1905.  Proceedings  were  had  thereon  which  resulted 
in  the  continuation  of  the  preliminary  injunction  granted,  until 
final  hearing.  Xo  further  steps  were  taken  until  the  final  hearing, 
which  began  in  July,  1910.    The  rights  of  the  plaintiff  company 
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were  acquired  through  the  merger  and  consolidation  of  the  Mt. 
Jewett,  Clermont  &  Northern  Railroad  Company,  with  other 
roads,  by  virtue  of  an  agreement  dated  July  13,  1899,  under  the 
name  of  the  Pittsburg,  Shawmut  &  Northern  Railroad  Company. 
The  rights  of  the  defendant  were  acquired  as  follows:  In  the 
year  1880,  the  Bradford,  Bordell  &  Smethport  Railroad  Com- 
pany was  incorporated  under  the  general  railroad  laws  of  Penn- 
sylvania as  a  railroad  less  than  15  miles  in  length,  and  constructed 
and  operated  through  the  borough  of  Smethport  and  along  the 
point  in  controversy.  Its  railroad  rights,  etc.,  were  leased  to 
the  Bradford  Bordell  &  Kinzua  Railroad  Company,  a  narrow 
gauge  road,  by  lease  dated  January  1,  1881.  Following  the 
lease  a  mortgage  was  given  which,  by  the  corporate  action  of 
both  the  Bradford,  Bordell  &  Smethport  and  the  Bradford,  Bor- 
dell &  Kinzua,  became  a  lien  upon  all  the  rights  and  franchises, 
property  of  both  these  railroads  and  upon  all  the  property,  etc., 
that  might  be  thereafter  acquired.  Mortgage  foreclosure  pro- 
ceedings were  had  upon  this  mortgage  and  George  L.  Roberts 
appointed  receiver.  In  1891,  subject  to  the  lease  of  the  Brad- 
ford, Bordell  &  Smethport  Railroad  Company  and  the  Bradford, 
Bordell  &  Kinzua  Railroad  Company,  a  sale  was  made  on  a 
fi.  fa.  of  the  railroad  and  property  of  the  Bradford,  Bordell 
&  Smethport  Railroad  Company,  subject,  however,  to  a  lien 
of  the  mortgage  which  was  prior  to  the  lien  of  judgment;  the 
mortgage  having  been  given  in  June,  1882,  and  the  judgment 
obtained  and  entered  in  1891.  A*  few  months  afterwards  in 
1892,  in  consummation  of  the  mortgage  foreclosure  proceed- 
ings, George  Roberts  sold  all  of  the  property,  rights,  franchises, 
etc.,  upon  which  the  said  mortgage  was  lien,  to  H.  K.  Pomeroy 
et  al.,  who  organized  the  company  under  the  Bradford,  Brodell 
&  Kinzua  Railroad  Company.  In  1903  a  judicial  sale  of  the 
Bradford,  Bordell  &  Kinzua  Railroad  Company  was  had,  and 
the  purchasers  thereof  reorganized  the  same  under  the  style  of 
the  Buffalo,  Bradford  &  Kane  Railroad  Company.  Subse- 
quently the  Buffalo,  Bradford  &  Kane  Railroad  Company  entered 
into  a  lease  with  the  Keating  &  Smethport  Railroad  Compan>\ 
whereby  the  Keatling  &  Smethport  Railroad  Company,  a  standard 
gauge  railroad  company,  has  been  and  is  now  operating  a  railroad 
of  the  Buffalo,  Bradford  &  Kane  Railroad  Company.  In  May, 
1899,  Mt.  Jewett,  Clermont  &  Northern  Railroad  Company, 
whose  rights  were  afterwards  conveyed  to  the  Pittsburg,  Shaw- 
mut &  Northern  Railroad  Company,  while  constructing  their 
railroad,  attempted  to  cross  the  road  of  the  Bradford,  Bordell 
&  Kinzua  Railroad  Company  at  grade,  and  the  point  in  con- 
troversy. And  bv  an  agreement  made  May  25,  1899,  between  the 
Bradford,  Bordell  &  Kinzua  Railroad  Company,  as  parties  of 
the  first  part,  and  the  Mt.  Jewett,  Clermont  &  Northern  Railroad 
Company,  as  parties  of  the  second  part,  marked  as  defendant's 
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•Exhibit  No.  10/  the  said  Mt.  Jewett,  Clermont  &  Northern 
Railroad  Company  was  permitted  under  certain  conditions  and 
reservations  on  the  part  of  the  Bradford,  Bordell  &  Kinzua 
Railroad  Company  to  cross  said  road  at  grade.  Said  agreement 
provides,  inter  alia,  as  follows:  *It  is  expressly  understood 
and  agreed  that  the  party  of  the  first  part  hereby  reserves  to 
itself,  its  successors  and  assigns,  the  right  to  lay  additional  rail 
or  track  or  additional  tracks  from  time  to  time  and  at  any  time 
at  its  pleasure  across  the  track  of  the  second  party  aforesaid, 
and  the  said  second  party  agrees  to  pay  from  time  to  time  and 
at  all  times  all  expenses  incurred  by  the  party  of  the  first  part 
in  laying  and  maintaining  such  additional  crossing  or  crossings, 
rail,   track  or  tracks.' 

'*The  defendant  contends  that  this  bill  should  be  dismissed 
and  the  injunction  dissolved  for  two  reasons: 

'*(!)  That  by  the  terms  of  the  contract  of  May  25,  1899, 
thev  have  the  right  to  place  the  additional  rails  desired. 

"'(2)  That  the  Bradford,  Bordell  &  Smethport  Railroad  Com- 
pany was  incorporated  under  the  Act  of  April  4,  1868  (P.  L. 
62),  and  its  supplement,  the  Act  of  May  13,  1876  (P.  L.  157), 
and  had  a  right  to  broaden  its  gauge. 

•*It  is  conceded  that  at  the  date  of  the  contract  of  May  25, 
1899,  the  Bradford,  Bordell  &  Smethport  Railroad  Company 
was  operating  its  road  upon  the  location  of  the  point  in  con- 
troversy, and  that  the  Mt.  Jewett,  Clermont  &  Northern  Rail- 
road Company  was  constructing  its  railroad  and  was  attempt- 
ing to  cross  the  Bradford,  Bordell  &  Kinzua  Railroad  and  said 
point  at  grade;  that  the  Bradford,  Bordell  &  Kinzua  Railroad 
Company  had  the  prior  location.  The  plaintiff  does  n6t  deny 
that  the  rights  and  franchises  of  the  Bradford,  Bordell  &  Kin- 
zua Railroad  Company  are  now  vested  in  the  Buffalo,  Bradford 
&  Kane  Railroad  Company,  or  the  lease  by  the  Buffalo,  Brad- 
ford &  Kane  Railroad  Company  to  the  Keating  &  Smethport 
Railroad  Company. 

[11  "By  the  terms  of  the  contract  of  May  25,  1899,  the  plain- 
tiff obtained  a  right,  which  it  is  doubtful  it  would  have  acquired 
from  the  court,  to  cross  at  grade.  That  right  it  acquired  on 
certain  conditions,  and  among  them  was  a  reservation  of  the 
right  of  the  Bradford,  Bordell  &  Kinzua  Railroad  Company  to 
lay  additional  rail  or  tracks,  'from  time  to  time,  and  at  any  time 
at  its  pleasure  across  the  tracks  of  second  party.' 

"The  language  of  this  reservation  is  too  plain,  explicit,  and 
comprehensive  to  leave  any  doubt  as  to  what  was  understood 
b>-  the  contracting  parties.  To  denv  their  liability  under  the 
terms  of  the  contract  is  a  violation  of  the  principles  of  equity. 

**lt  is  contended  by  the  plaintiff  that  it  is  not  bound  by  the 
contrzct  for  the  reason  that  it  alleges  that  the  Bradford,  Bor- 
deij  &  Kinzua  Railroad  Company  at  the  time  of  making  the  said 
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contract  had  no  right  to  the  prior  location,  for  the  reason  that 
it  never  had  acquired  the  franchise  of  the  Bradford,  Bordell 
&  Smethport  Railroad  Company;  that  after  the  purchase  by 
George  Roberts  of  the  franchises  of  the  Bradford,  Bordell  & 
Smethport  Railroad  Company  no  reorganization  of  said  road 
was  had  as  required  by  act  of  assembly;  and  that  the  title  to 
said  franchise,  etc.,  is  now  in  George  Roberts  as  receiver  of  the 
Bradford,  Bordell  &  Kinzua  Railroad  Company. 

"While  it  does  not  appear  that  any  proceedings  to  reorganize 
the  said  Bradford,  Bordell  &  Smethport  Railroad  Company  were 
taken  by  said  George  Roberts  as  receiver,  it  does  appear  that, 
by  foreclosure  proceedings  upon  a  mortgage  executed  and  re- 
corded nine  years  prior  to  the  date  of  the  judgment  upon  which 
the  sale  of  1891  was  effected,  the  properties,  rights,  franchises, 
etc.,  of  the  Bradford,  Bordell  &  Kinzua  Railroad  Company, 
and  the  Bradford,  Bordell  &  Smethport  Railroad  Company, 
were  sold  by  George  Roberts  as  special  master  to  H.  K.  Pom- 
eroy  et  al.,  who  did  proceed  to  reorganize  said  road  as  the  Brad- 
ford, Bordell  &  Kinzua  Railroad  Company,  and  that  in  the  deed 
to  said  Pomeroy  et  al.  all  rights  acquired  by  the  said  George 
Roberts  as  receiver  for  the  Bradford,  Bordell  &  Kinzua  Rail- 
road Company  at  said  sale  in  1891  were  conveyed. 

[2]  "It  was  in  pursuance  of  this  reorganization  that  the 
Bradford,  Bordell  &  Kinzua  Railroad  Company  was  operating 
said  road  when  the  contract  of  May  25,  1899,  was  entered  into. 
Whether  there  were  any  irregularities  in  the  said  reorganization 
is  not  a  matter  to  concern  the  plaintiff.  It  cannot  be  permitted 
to  prove  in  a  collateral  proceeding  that  a  condition  precedent 
to  its  full  corporate  existence  had  not  been  complied  with.  It 
was  operating  the  road  as  a  de  facto  corporation,  and,  when  the 
state  does  not  interfere,  the  plaintiff  cannot  question  its  ability 
to  make  the  contract  between  them.  Com.  z\  Central  Passenger 
Ry.  Co.,  52  Pa.  506;  Dyer  v.  Walker,  40  Pa.  157;  Spahr  7'. 
Bank,  94  Pa.  429. 

[31  "It  is  also  contended  by  the  plaintiff  that  the  Bradford, 
Bordell  &  Smethport  Railroad  Company,  having  been  chartered 
to  build  a  railroad  with  a  gauge  not  excee^ling  three  feet,  and 
that  having  built  and  operated  a  railroad  of  a  gauge  of  three 
feet,  it  has  no  power  to  widen  the  gauge,  and  cites  the  West- 
ern N.  Y.  &  Penna.  Ry.  Co.  v.  Rv.  Co.,  193  Pa.  127,  44  Atl. 
242. 

"It  becomes  material  then  to  determine  under  which  act  said 
road  is  incorporated.  An  examination  of  the  article  of  associa- 
tion shows  that  it  was  incorporated  under  the  provisions  of  the 
act  of  Anril  4,  1868.  There  is  nothing:  in  the  provisions  of  this 
act  which  requires  the  incorporators  to  set  forth  the  width  of 
the  proposed  road,  but  provides,  inter  alia,  that  the  capital 
st(-ck  shall  be  at  least  $10,000  per  mile. 
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"As  before  stated,  the  articles  of  association  set  forth  that 
it  was  chartered  under  the  act  of  1868.  This  act  embraced  all 
kinds  of  roads.  It,  however,  permitted  the  incorporation  of  a 
road  only  upon  a  capital  of  $10,000  per  mile  of  which  $9,000  per 
mile  must  have  been  subscribed  and  10  per  cent,  paid  in  cash  as 
a  condition  precedent  to  incorporation.  Without  compliance 
with  this  condition  precedent  no  road  could  be  chartered.  But 
these  conditions  were  modified  by  two  acts  of  assembly.  One 
was  the  Act  of  May  13,  1876  (P.  L.  157),  by  which  a  road  not 
exceeding  15  miles  in  length  could  be  chartered  upon  the  sub- 
scription of  $2,000  per  mile  and  payment  of  10  per  cent,  thereof. 
As  the  Bradford,  Bordell  &  Smethport  Railroad  was  but  10 
miles  long  and  was  chartered  in  1880,  it  availed  itself  of  this 
modification,  and  although  there  was  a  capital  of  $10,000  per 
mile,  there  was  a  subscription  of  but  $2,000  per  mile.  The  other 
modification  of  the  conditions  prescribed  by  the  act  of  1868  was 
by  the  provision  of  the  Act  of  March  18,  1875  (P.  L.  28),  that 
modification  applied  only  to  a  case  where  a  road  having  a  gauge 
not  exceeding  three  feet  should  by  its  incorporation  seek  to 
avail  itself  of  its  provision.  It  provides :  *  Whenever  any  num- 
ber of  citizens  not  less  than  nine  may  be  desirous  of  forming  a 
company  for  a  road  having  a  gauge  not  exceeding  three  feet, 
they  may  state  in  the  article  of  association  which  they  are  re- 
quired to  make,  and  sign  the  capital  stock  of  the  company  and 
$6,000  per  mile  for  every  mile  of  road  contemplated  to  be  con- 
structed and  the  said  article  may  be  filed  and  recorded  when 
53,000  per  mile  is  subscribed  and  ten  per  cent,  paid/  etc.  In 
order  to  establish  the  fact  that  the  road  in  controversy  was 
chartered  under  the  act  of  1875,  it  would  be  necessary  to  show 
that  it  availed  itself  of  the  provisions  of  that  act,  and  this 
could  only  be  shown  by  the  articles  of  incorporation  fixing  the 
amount  of  capital  stock  at  $6,000  per  mile  and  $3,000  per  mile 
subscribed,  under  the  provisions  of  the  act. 

[4]  "There  is  nothing  in  the  charter  which  would  indicate 
that  the  incorporators  were  attempting  to  incorporate  under  the 
provisions  of  the  act.  But  it  clearly  shows  that  they  were  in- 
corporating under  the  provisions  of  the  act  of  1868,  and  its 
supplement  of  1876.  This  being  established  they  then  come 
under  the  provisions  of  the  Act  of  April  11,  1853  (P.  L.  366), 
which  authorized  railroad  companies  theretofore  and  thereafter 
to  construct  or  change  their  gauge  to  such  width  as  the  directors 
may  deem  expedient.  It  is  true  that  in  the  articles  of  associa- 
tion of  the  Bradford,  Bordell  &  Smethport  Railroad  Company 
it  is  stated  that  the  gauge  should  not  exceed  three  feet;  but, 
if  incorporated  under  the  act  of  1868,  it  was  not  necessary  to 
state  the  gauge  of  the  road,  and  it  may  be  treated  as  mere 
surplusage. 

"TJv  case  of  Western  N.  Y.  &  Penna.  Ry.  Co.  v.  Ry.  Co., 
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193  Pa.  127,  44  Atl.  242,  does  not  rule  this  case  as  claimed  b> 
the  plaintiff.  In  that  case,  the  Olean,  Bradford  &  Warren 
Railroad  Company  was  a  narrow  gauge  railroad  incorporated 
under  the  act  of  1875.  The  article  of  association  shows  that 
$3,000  per  mile  has  been  subscribed  and  10  per  cent,  thereof 
paid.  And  they  also  show  that  the  length  of  the  road  was  to 
be  50  miles  and  the  capital  stock  to  be  $6,000  per  mile,  which 
fully  complies  in  every  respect  with  the  act  of  1875. 

"That  the  proposed  construction  of  the  crossing  is  practical 
and  safe  and  the  best  known  in  railroading  is  substantially  un- 
contradicted in  this  case.  We  do  not  think  that  the  legislation 
or  authorities  bearing  upon  the  question  of  overhead  or  under- 
grade crossing  have  any  application  in  this  case.  There  are  no 
pleadings  and  no  issue  raised  which  in  any  way  relates  to  this 
question  and  upon  which  any  adjudication  by  this  court  could 
rest. 

**We  are  of  the  opinion  that  under  all  the  evidence  in  this 
case  the  plaintiff's  bill  should  be  dismissed  and  the  injunction 
dissolved." 

Argued  before  Fell,  C.  J.,  and  Mestrezat,  Potter,  Elkin, 
and  MoscHziSKER,  JJ. 

John  G.  Johnson,  Edunn  £.  Tait,  Bdgar  iV.  Tait,  and  Sheri- 
dan Gorton,  for  appellant. 

Fred  D,  Gallup,  Thomas  H.  Murray,  and  Claude  W,  Shat- 
tuck,  for  appellees. 

Per  Curiam.  The  decree  dissolving  the  preliminary  in- 
junction and  dismissing  the  bill  is  affirmed,  with  costs,  for  the 
reasons  stated  in  the  opinion  of  Judge  Ormerod,  specially  pre- 
siding. 


Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S       167 


Walsh  v.  AltoonX  &  L.  V.  Electric  Ry.  Co. 

(Supreme  Court  of   Pennsylvania,   July   6,   1911.) 

[81    Atl.    Rep.    551.] 

Street  Railroads— Operation— Actions  for  Injuries — Questions  for 

Jury. — In  an  action  for  injuries  from  jumping  from  the  vehicle  in 
which  plaintiff  was  riding  to  avoid  an  impending  collision  with  a 
street  car,  evidence  held  to  present  a  question  for  the  jury  as  to 
defendant's  negligence. 

Negligence  —  Contributory  Negligence  —  Imputed  Negligence  — 
Driver  of  Vehicle.* — Where  plaintiff  was  the  guest  of  her  father, 
and  the  team  drawing  the  vehicle  in  which  she  was  riding  was  driven 
by  her  brother,  who  was  not  her  servant  or  under  her  control  when 
she  was  injured  by  jumping  from  the  vehicle  lo  avoid  an  impending 
collision  with  defendant's  street  car,  any  negligence  of  the  driver, 
cannot  be  imputed  to  her. 

Street  Railroads — Operation — Contributory  Negligence — Question 
for  Jury. — In  an  action  for  injuries  from  jumping  from  a  vehicle 
driven  by  plaintiiTs  brother  to  avoid  an  impending  collision  with 
defendant's  street  car,  where  the  evidence  tends  to  show  that  plain- 
tiff's brother  was  a  careful  and  competent  driver,  and  that  there  was 
no  imminent  danger  in  permitting  a  capable  driver  to  cross  the  street 
car  track,  the  question  whether  the  occasion  required  plaintiff  to  act 
differently,  and  whether  she  was  negligent  in  permitting  the  driver 
to  attempt  the  crossing,  are  for  the  jury. 

Street  Railroads  —  Operation  —  Personal  Injuries  —  Contributory 
Negligence.! — Where  plaintiff,  without  her  fault,  was  placed  in  dan- 
ger of  a  collision  between  the  wagon  in  which  she  was  riding  aird 
defendant's  street  car  by  the  negligence  of  defendant,  and  she  had 
a  well-grounded  fear  that  the  collision  would  result  in  serious  in- 
jury to  her,  it  was  not  negligence  for  her  to  leap  from  the  wagon 
to  escape  the  danger,  though  that  was  not  the  wisest  or  safest  course. 

Appeal  and  Error  —  Review* — Harmless  Error  —  Instructions. — 
Where  the  verdict  shows  that  defendant  in  a  personal  injury  case 
was  not  injured  by  remarks  of  the  judge  as  to  the  measure  of  dam- 
ages, such  remarks  constitute  no  ground  for  reversing  the  judgment. 

Appeal  from  Court  of  Common  Pleas,  Blair  County. 

Action  by    Mary  A.    Walsh  against    the  Altoona  &    Logan 

*For  the  authorities  in  this  series  on  the  subject  of  imputed  neg- 
ligence, see  foot-note  of  Gress  v.  Philadelphia,  etc.,  R.  Co.  (Penn.), 
38  R.  R.  R.  626,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  626;  first  foot-note 
oi  Easier  v,  Sacramento  Gas,  etc.,  Co.  (Cal.),  38  R.  R.  R.  554,  61  Am. 
&  Eng.  R.  Cas.,  N.  S.,  554. 

^St^  last  foot-note  of  Hoff  v.  Los  Angeles-Pac.  Co.  (Cal.),  39  R. 
J?.  R.  47,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  47;  last  foot-note  of  South- 
ern Pac.  R.  Co.  V.  Svensden  (Ariz.),  38  R.  R.  R.  126,  61  Am.  &  Eng. 
R    Cas  •   N.   S.,   126;  last  foot-note  of  Stack  v.  East  St.   Louis,  etc., 
R.  Co.   (111) •  37  R.  R.  R.  410,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  410. 
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Valley    Electric    Railway    Company.     From  a    judgment    for 
plaintiff,  defendant  appeals.     Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 

On  July  4,  1906,  P.  J.  Walsh,  a  resident  of  Tyrone,  Blair 
county,  with  his  family,  consisting  of  himself,  his  wife,  four 
sons,  and  four  daughters,  spent  the  day  driving  in  a  wagon  con- 
taining four  seats,  and  drawn  by  two  horses.  The  front  seat 
was  occupied  by  the  father,  a  little  daughter,  and  a  son,  aged 
15J/2  years,  who  was  driving.  The  second  seat  was  occupied 
by  the  mother  and  another  daughter.  The  third  seat  was  oc- 
cupied by  the  plaintiff,  aged  23  years,  her  brother,  aged  25, 
and  a  sister,  aged  11.  The  fourth  seat  was  occupied  by  two 
brothers.  They  spent  the  day  in  the  country,  and  upon  re- 
turning home  in  the  evening,  between  7  and  8  o'clock,  crossed 
Washington  avenue,  in  Tyrone,  and  drove  up  Tenth  street 
parallel  with  the  defendant  company's  car  track  toward  Lincoln 
avenue,  which  was  just  a  square  above,  keeping  on  the  right- 
hand  side.  The  track  makes  a  short  curve  at  the  corner  of 
Tenth  street,  and*  runs  out  Lincoln  avenue  to  East  Tyrone. 
When  the  team  attempted  to  cross  this  sharp  curve,  a  car  came 
around  the  corner.  Whether  the  car  struck  the  wagon,  or 
stopped  before  getting  to  the  wagon,  was  in  dispute.  Plaintiff, 
Mary  A.  Walsh,  seeing  the  car  coming,  jumped  out  of  the 
wagon  and  injured  her  ankle. 

The  court  charged  in  part  as  follows:  "Possibly  I  would 
not  take  a  thousand  dollars  to  endure  toothache  for  a  week,  but, 
at  the  same  time,  if  the  dentist  injured  my  tooth,  so  that  I  had 
toothache  for  a  week,  it  would  not  be  fair  and  right,  unless  he 
did  it  willfully,  to  impose  $1,000  damage  on  that  dentist.  Then 
she  would  be  entitled,  if  the  injury  was  permanent,  to  damages 
for  permanent  inconvenience  and  permanent  pain  and  suffering. 
If  the  testimony  shows  that  she  will  endure  pain  and  suffering 
for  the  injury,  and  if  you  come  to  this  question  of  permanent 
injury,  it  would  be  your  duty  to  be  conservative  in  the  matter. 
To  illustrate  my  thought:  Suppose  that  I  was  on  the  jury,  and 
I  concluded  that  the  plaintiff  should  be  entitled  to  $100  a  year, 
the  most  natural  thought  that  would  come  to  my  mind  \vould 
be  that  in  order  to  give  the  plaintiff  $100  a  year  I  should  render 
a  verdict  of  $1,700,  because  if  you  make  a  calculation  you  will 
discover  that  $1,700,  if  invested,  will  produce  about  $100  a  year: 
but  that  is  not  the  basis  to  go  on  in  determining  the  amount  to 
be  given  for  permanent  injury,  because  this  lady  will  die  some 
time,  and  then  there  is  no  reason  why  there  should  be  anything 
left  for  her  parents  or  her  heirs.  And  another  calculation  will 
convince  you,  if  you  will  make  it,  that  if  you  desire  to  give  a 
party  $100  a  year  for,  say,  11  years,  we  should  give  her  $1,000, 
because  if  you  will  make  that  calculation,  and  I  went  to  a  little 
trouble  to  make  it  while  the  attorneys  were  arguing  the  case. 
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you  will  find  that,  counting  the  interest,  $1,000  will  produce 
about  $100  for  the  11  years.  To  illustrate  the  thought:  The 
first  year  there  would  be  the  $1,000  and  $60  interest;  that  would 
make  $1,060.  Then  subtract  that  $100  from  the  $1,060,  you 
will  have  left  as  principal  $960;  then  the  interest  on  that  for 
the  next  year  will  be  $55.70,  making  $1,011.70,  and  if  you  will 
follow  that  same  principle  out  you  will  find  that  $1,000  in- 
vested, the  interest  used  as  an  annuity  as  given,  it  will  exhaust 
itself  in  the  course  of  some  12  years.  I  have  not  made  the  cal- 
culation exactly,  but  it  is  about  12  years  that  it  will  exhaust 
itself." 

Verdict  and  judgment  for  plaintiff  for  $3,687.  Defendant 
appealed. 

Argued    before    Brown,    Mestrezat,    Potter,    Elkin,    and 

MOSCHZISKER,  JJ. 

Thomas  H.  Greevy  and  £.  G.  BrotherUn,  for  appellant. 
A,  l\  Dively,  for  appellee. 

Mestrezat,  J.  We  have  examined  this  case  with  care,  and, 
notwithstanding  the  32  assignments  of  error  filed  by  the  appel- 
lant, we  discover  no  reversible  error  in  the  record.  Eighteen 
of  the  assignments  allege  error  in  the  answers  to  appellant's  re- 
quest for  instructions  to  the  jury.  These  points  were  properly 
refused,  because  they  assumed  as  ^acts  matters  in  dispute,  or 
asked  for  binding  instructions.  Three  assignments  complained, 
without  cause,  of  the  learned  judge's  charge,  which  was  more 
favorable  to  the  appellant  company  than  the  facts  warranted. 
Nine  of  the  assignments  allege  error  in  the  court's  answers  to 
appellee's  requests  for  instructions  to  the  jury;  one  of  them 
complaining  that  the  court  refused  appellee's  ninth  point.  Of 
the  other  two  assignments,  one  alleges  error  in  not  withdrawing 
a  juror,  and  the  other  in  not  entering  judgment  for  the  defend- 
ant non  obstante  veredicto. 

[1]  The  case  was  properly  submitted  to  the  jury  in  a  charge 
of  which  the  appellee  had  more  reason  to  complain  than  the 
appellant.  There  was  ample  evidence  to  warrant  the  jury  in 
finding  that  the  motorman  was  negligent.  The  abrupt  turn  of 
the  track  as  it  entered  Tenth  street  from  Lincoln  street  required 
the  motorman  to  keep  a  careful  watch  along  the  track  in  front 
of  him,  and  to  announce  with  the  gong  his  approach  to  the  cross- 
ing where  the  accident  occurred.  From  the  crossing,  the  view 
of  an  approaching  car  on  Lincoln  street  is  obstructed  by  build- 
ings and  the  only  notice  of  the  approach  of  the  car  is  the  noise 
it  creates,  or  the  signal  given  by  the  motorman.  The  driver  of 
the  wagon  and  his  father  both  testified  that  they  listened,  but 
heard  no  gong.  Several  other  witnesses  testified  that  they  were 
in  a  position  to  hear,  and  that  the  gong  was  not  sounded.     In 
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addition  to  this  failure  of  duty  on  the  part  of  the  motor- 
man,  there  was  testimony  which  justified  the  jury  in  finding 
that  at  the  time  the  car  was  turning  on  the  curve  into  Tenth 
street  the  motorman  was  looking  directly  across  that  street,  in- 
stead of  along  the  track  which  was  to  his  left;  that  passengers 
on  the  car  saw  the  team  before  he  did;  and  that  he  was  not 
aware  that  the  team  was  crossing  until  the  conductor  rang  the 
bell,  at  the  suggestion  of  a  passenger  on  the  rear  platform,  when 
it  was  too  late  to  avoid  the  collision.  The  verdict  shows  that  the 
jury  believed  this  testimony,  and  therefore  the  motorman  was 
properly  convicted  of  negligence  for  which  the  defendant  com- 
pany was  responsible. 

[2]  The  appellee  was  the  guest  of  her  father,  and  the  team 
was  driven  by  her  brother,  who  was  not  her  servant  or  under 
her  control.  Under  these  facts,  negligence  of  the  driver  of  the 
wagon,  if  any,  cannot  be  imputed  to  the  appellee.  Jones  v. 
Lehigh  &  New  England  R.  R.  Co.,  202  Pa.  81,  51  Atl.  590; 
Little  V,  Telegraph  Co.,  213  Pa.  229,  62  Atl.  848. 

[3]  Whether  the  appellee  exercised  the  care  of  a  prudent 
person  in  permitting  the  driver  to  attempt  the  crossing  under 
the  circumstances  was  for  the  jury,  and  not  for  the  court.  The 
test  of  the  appellee's  contributory  negligence  is,  under  our 
cases,  whether  she  joined  in  testing  a  patent  danger,  or  vio- 
lated ja  fixed  rule  of  law.  Her  brother,  as  was  clearly  estab- 
lished by  the  testimony,  had  knowledge  of  horses  from  his 
earliest  years,  and  was  a  careful  and  competent  driver.  There 
is  no  testimony  to  show  that  the  horses  were  unruly,  or  were 
not  gentle.  The  crossing  was  not  in  itself  dangerous,  and  was 
only  made  so  by  the  approach  of  an  unexpected  or  unheralded 
car,  running  not  oftener  than  every  20  minutes.  This  fact  did 
not  prohibit  the  public  from  using  it,  or  render  a  party  guilty 
per  se  of  negligence  in  attempting  to  use  it.  It  is  equally  true 
that  the  public  used  the  right-hand  side  of  the  street  when  trav- 
eling in  that  direction,  and  the  driver  testifies  that,  on  the  occa- 
sion of  the  accident,  he  had  to  use  the  right  side  of  the  street, 
because  there  was  a  wagon  on  the  other  side  approaching  from 
the  opposite  direction,  and  he  turned  to  cross  the  street  car 
track  as  soon  as  the  wagon  had  passed.  With  proper  care 
on  the  part  of  the  driver  and  motorman,  a  leam  could  pass  the 
crossing  with  perfect  safety.  There  was  testimony  to  warrant 
the  finding  that  the  driver  and  his  father  looked  and  listened 
before  starting  across.  The  testimony  did  not  show  that  the 
car  was  visible  to  or  heard  by  the  appellee,  or  any  other  occu- 
pant of  the  wagon,  when  the  crossing  was  attempted.  There 
was  no  obvious  or  imminent  danger  in  a  passenger  permitting 
a  capable  driver  to  make  the  crossing;  and  hence  whether  the 
circumstances  under  which  the  accident  occurred  required  the 
appellee  to  act  differently  from  what  she  did,  and  whether  she 
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was  negligent  in  permitting  the  driver  of  the  vehicle  to  attempt 
the  crossing,  were  questions  for  the  jury.  In  Carr  v,  Easton 
City,  142  Pa.  139,  21  Atl.  822,  the  guest  of  the  driver  and  owner 
of  a  sleigh  brought  an  action  to  recover  damages  for  injuries 
sustained  by  being  thrown  from  the  vehicle.  The  following 
remark  in  the  opinion,  with  appropriate  changes  as  to  the 
driver  and  vehicle,  is  applicable  here:  "She  was  a  woman,  not 
shown  to  have  any  special  knowledge  of  driving  or  horses  or 
sleighs,  who  had  trusted  herself  to  the  guidance  of  her  brother- 
in-law  and  his  friend;  and  we  cannot  say,  as  matter  of  law, 
that  the  danger  was  so  apparent  or  so  serious  that  she  was 
called  upon  to  exercise  her  own  judgment  in  opposition  to 
theirs.  All  these  matters  are  for  the  jury  to  decide,  upon  their 
view  of  reasonable  care  and  prudent  conduct,  under  the  cir- 
cumstances shown  by  the  evidence." 

[4]  Whether  the  appellee  was  guilty  of  negligence  in  leap- 
ing from  the  wagon  under  the  circumstances  was  likewise  for 
the  jury.  She  certainly  had  reason  to  believe  that  a  collision 
between  the  car  and  wagon  was  imminent,  and  that  it  might  re- 
sult in  serious  consequences  to  her.  While  the  appellant  com- 
pany contends,  and  its  testimony  supports  the  contention,  that 
the  car  did  not  strike  the  wagon,  there  was  evidence  on  the 
part  of  the  appellee  which,  if  believed,  warranted  the  conclu- 
sion that  there  was  a  collision.  If  the  appellee,  without  her 
fault,  was  placed  in  danger  of  a  collision  between  the  wagon 
and  the  car  by  the  negligence  of  the  defendant  company,  and 
she  had  a  well-grounded  fear  that  the  collision  would  result  in 
serious  injury  to  her,  she,  if  acting  in  good  faith  and  as  a  per- 
son of  ordinary  prudence,  was  not  guilty  of  negligence  in 
leaping  from  the  wagon  to  escape  the  threatened  danger,  al- 
though it  was  not  the  safest  or  wisest  course  to  pursue. 
Whether  the  facts  existed  which  warranted  her  in  attempting 
to  thus  avert  the  threatened  danger  was  for  the  jury,  under  the 
evidence  submitted. 

[5]  We  are  not  convinced  that  the  errors  complained  of  in 
the  second  and  tenth  assignments  did  the  defendant  any  harm. 
The  amount  of  the  verdict  shows  that  the  appellant  was  not 
injured  by  the  illustration  given  by  the  learned  judge  in  his 
charge  as  to  the  proper  manner  of  estimating  the  damages. 
We  do  not  approve  of  the  language  used  by  him  in  submitting 
the  case  on  the  question  of  damages,  and  complained  of  in  the 
second  assignment;  but  it  is  apparent  that  it  worked  no  injury 
to  the  appellant  in  this  case,  and  therefore  the  assignment  is 
not  sustained. 
The  judgment  is  affirmed. 
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(Supreme  Court  of  Wisconsin,  Dec.  6,  1911.) 
[133  N.  W.  Rep.  589.] 

Negligence  —  Evidence  —  Question  for  Jury. — Where  the  evidence 
tends  to  prove  negligence,  but  contradictory  inferences  may  logically 
be  drawn  therefrom,  the  question  of  negligence  is  for  the  jury. 

Street  Railroads — Collisions — Contributory  Negligence — Evidence. 
— Evidence  held  to  support  a  finding  that  a  traveler,  injured  in  a 
collision  with  a  street  car,  was  guilty  of  contributory  negligence. 

Trial — Special  Interrogatories — Contributory  Negligence. — A  ques- 
tion in  a  special  verdict,  in  an  action  for  negligence,  whether  the 
want  of  ordinary  care  of  plaintiff  proximately  contributed  to  the 
"damages"  which  he  sustained  is  objectionable  for  using  the  word 
"damages,"  instead  of  the  word  "injury." 

Street  Railroads — Injuries  in  Collisions — General  and  Special  Ver- 
dicts.— In  an  action  for  injuries  to  a  traveler  in  a  collision  with  a 
street  car,  a  special  verdict  that  a  person  in  the  exercise  of  ordinary 
care  would  have  discovered  the  approach  of  the  car  in  time  to  have 
avoided  the  collision,  if  he  had  made  diligent  use  of  his  senses,  that 
the  traveler  should  have  discovered  the  approach  of  the  car  in  time 
to  have  avoided  the  accident,  and  that,  in  the  exercise  of  ordinary 
care,  he  should  have  driven  on  the  side  of  the  track  at  the  time  of 
the  collision,  covered  the  question  of  contributory  negligence  with- 
out aid  from  a  special  finding  that  want  of  ordinary  care  on  the 
traveler's  part  proximately  contributed  to  the  damages  sustained; 
and  a  motioi\  for  judgment  for  plaintiff  was  properly  denied. 

Trial — Instructions — Requests  —  Necessity. — Where,  in  an  action 
for  injuries  to  a  traveler  in  a  collision  with  a  street  car,  the  jury 
found  that  the  street  railroad  company  was  negligent,  and  that  plain- 
tiff was  guilty  of  contributory  negligence,  there  was  no  prejudicial 
error  in  an  instruction  on  contributory  negligence,  because  it  re- 
ferred to  the  abstract  propositions  of  law,  defining  the  relative  du- 
ties of  the  parties  on  the  street,  in  the  absence  of  any  requested  in- 
structions  modifying  the  general   rule  of  law. 

Evidence — Positive  and  Negative  Testimony.* — Neither  the  testi- 
mony of  a  traveler  injured  in  a  collision  with  a  street  car  that  he 
listened  for  the  gong  of  an  approaching  car  at  and  before  the  col- 
lision, and  did  not  hear  it,  nor  the  testimony  of  a  witness  in  the 
street,  waiting  for  the  car  to  pass,  so  that  he  could  go  on  with  his 
business,  that  he  heard  no  other  noise,  except  the  vibration  of  the 
car  in  motion,  and  that  on  former  occasions,  from  substantially  the 
same    position,    he    had    heard    the    gong    sound    at    different    points 

♦See  foot-note  of  Ft.  Smith  &  W.  R.  Co.  v.  Messek  (Ark.),  40  R. 
R.  R.  46.  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  46;  first  foot-note  of  Wilson 
V.  Illinois  Cent.  R.  Co.  (Iowa),  39  R.  R.  R.  282,  62  Am.  &  Eng.  R. 
Cas.,  N.  S.,  282. 
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within  a  distance  of  five  blocks,  is  negative  testimony,  within  the 
rule  that  the  positive  testimony  of  a  single  witness  is  entitled  to 
more  weight  than  that  of  two  witnesses,  equally  credible,  who  tes- 
tify negatively. 

Appeal  and  Error  —  Harmless  Error  —  Erroneous  Instructions, — 
Where,  in  an  action  for  injuries  to  a  traveler  in  a  collision  with  a 
street  car,  the  jury  found  that  the  street  railroad  company  was  neg- 
ligent, and  that  plaintiff  was  guilty  of  contributory  negligence  in  a 
particular,  not  affected  by  the  failure  of  the  motorman  to  sound  the 
grong  of  the  car,  error  in  an  instruction  on  positive  and  negative  tes- 
timony on  the  sounding  of  the  gong  was  not  prejudicial  to  plaintiff. 

Appeal  and  E^or  —  Verdict  —  Conclusiveness. — A  verdict  on  evi- 
dence presenting  a  case  for  the  jury  is  controlling  on  appeal. 

Appeal  from  Circuit  Court,  Milwaukee  County;  W.  J. 
Turner,  Judge. 

Action  by  Guy  Brown  against  the  Milwaukee  Electric  Rail- 
way &  Light  Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Houghton,  Neelen  &  Houghton,  for  appellant. 

Vcfn  Dyke,  Rosecrantz,  Shcew  &  Van  Dyke,  for.  respondent. 

Timlin,  J.  In  this  action  for  negligent  injury,  the  jury 
found  the  defendant  negligent,  and  also  made  the  following 
finding : 

"(3)  A  person  in  the  exercise  of  ordinary  care,  driving  a 
buggy  under  circumstances  similar  to  those  in  this  case,  would 
have  discovered  the  approach  of  the  car  in  time  to  have  avoided 
the  collision,  if  he  had  made  diligent  use  of  his  senses  of  sight 
and  hearing. 

"(4)  Ordinary  care  did  not  require  the  plaintiff  to  look  to  the 
rear  with,  such  frequency  that,  considering  such  obstructions 
to  his  vision  as  he  may  have  known  to  exist,  and  assuming  that 
the  car  was  operated  in  the  usual  manner,  he  should  have  dis- 
covered its  approach  in  time  to  have  avoided  the  accident." 

"Cin  In  the  exercise  of  ordinary  care,  the  plaintiff  should 
have  been  driving  his  horse  and  buggv  at  the  west  side  of  de- 
fendant's tracks  at  the  time  of  the  collision. 

"(12)  If  the  plaintiff  had  been  so  driving,  the  collision 
would  have  been  avoided. 

"(13)  Want  of  ordinarv  care  on  the  part  of  the  plaintiff 
proximately  contributed  to  the  damages  which  he  has  sus- 
tained." 

It  IS  contended  that  the  answers  to  these  questions  are  not 
supported  by  the  evidence,  should  have  been  set  aside,  and  a 
fudgment  for  $6,500.  the  amount  found  by  the  jury,  should 
have  been  rendered  for  the  plaintiff. 

fl,  2]   Where    the  evidence    tends  to  prove    negligence,  but 
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contradictory  inferences  may  also  logically  be  drawn  therefrom, 
the  question  of  negligence  is  for  the  jury.  There  was  evidence 
that  the  plaintiff  was  familiar  with  the  road  and  the  operation 
of  cars  thereon;  that  the  night  was  dark  and  rainy;  that  there 
was  a  wagon  track  and  room  for  him  to  travel  on  the  street 
out  of  the  reach  of  passing  cars  and  alongside  of  the  railway 
tracks.  There  were  two  railway  tracks  in  the  street,  and  he, 
going  south,  drove  on  the  west  track — that  used  by  cars  going 
south,  which  would  necessarily  come  up  behind  him;  also  that 
he  continued  on  this  railway  track  for  several  hundred  feet; 
and  that  the  approaching  car  made  considerable  noise.  The 
night  was  so  dark  that  he  could  not  see  where  the  tracks  were, 
but  he  had  shortly  before  the  accident  turned  out  to  let  another 
car  pass  him.  This  presented  sufficient  evidence  upon  which 
the  jury  might  base  a  finding  of  contributory  negligence  on  the 
part  of  the  plaintiff. 

[3,  4]  The  thirteenth  question  submitted  is  faulty,  and  can- 
not be  approved.  The  proper  question  is  whether  the  plaintiff's 
want  of  care  proximately  contributed  to  the  jury,  not  to  the 
damages.  But  the  third,  eleventh,  and  twelfth  findings  above 
mentioned  cover  the  question  of  contributoi-y  negligence,  even 
without  any  aid  from  the  thirteenth  finding.  Under  such  show- 
ing, we  cannot  undertake  to  reverse  the  rulings  of  the  court, 
refusing  to  change  the  answers  of  the^  jury  to  the  questions 
finding  the  plaintiff  guilty  of  contributory  negligence ;  and  hence 
the  motion  for  judgment  in  favor  of  the  plaintiff  was  properly 
denied. 

Various  errors  are  assigned  in  submitting  certain  questions 
of  the  special  verdict  to  the  jury,  in  refusing  to  submit  others, 
in  admitting  and  excluding  evidence,  in  refusing  and  giving  in- 
structions to  the  jury,  all  of  which  have  been  considered,  but 
only  the  following  need  be  discussed. 

[5]  The  court  instructed  the  jury  that  it  was  the  duty  of  the 
motorman,  in  the  exercise  of  ordinary  care,  to  keep  a  proper 
lookout  as  to  the  tracks  and  streets  upon  which  he  is  operating 
the  car,  so  as  to  avoid  collision  with  persons  and  vehicles  upon 
the  street;  that  the  street  car  at  the  time  of  the  accident  was 
entitled  to  precedence  in  the  use  of  the  portion  of  the  street 
upon  which  its  tracks  were  constructed,  and  the  motorman  had 
the  right  to  assume  the  ordinar\-  traveler  upon  the  highway 
would  yield  to  the  passage  of  the  car;  that  he  was  entitled  to 
indulge  in  such  presumption,  until  the  contrary  became  app)ar- 
ent  to  a  person  exercising  ordinary  care  under  the  same  or 
similar  circumstances.  It  is  argued  that  when  instructing  the 
jury,  relative  to  the  thirteenth  finding,  the  court  added:  "Now, 
gentlemen  of  the  jury,  not  to  be  misled  on  that,  you  will  have 
in  mind  what  I  have  heretofore  said  to  you  with  reference  to 
the  relative  duties  of  the  parties,  the  relative  rights  or  relative 
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duties  of  the  parties,  upon  this  public  highway.  Always  have 
that  in  mind  when  considering  these  questions  that  bear  upon 
this  proposition."  The  jury  after  deliberating  several  hours 
returned  to  the  courtroom,  and  requested  the  reading  of  that 
part  of  the  charge  with  reference  to  the  right  the  motorman 
had  to  assume  that  his  track  was  clear,  and  the  portions  of  the 
charge  above  referred  to  were  read. 

The  appellant  contends  that  the  instructions  were  erroneous, 
under  the  rule  of  Lauson  z\  Fond  du  Lac,  141  Wis.  57,  123  N. 
W.  629,  135  Am.  St.  Rep.  30,  and  that  there  should  have  been 
added  a  statement  to  the  effect  that  the  speed  with  which  any 
vehicle  can  be  driven  over  a  highway  at  night  must  be  deter- 
mined partly  in  view  of  the  distance  ahead  at  which  travelers 
upon  or  approaching  the  same  highway  would  become  visible. 
The  instructions  given  here  were  correct  in  the  abstract,  and 
there  was  no  request  for  their  modification  by  adding  the  par- 
ticular persons  mentioned  in  Lauson  v.  Fond  du  Lac,  supra,  if, 
indeed,  such  instruction  was  applicable  to  the  instant  case.  The 
juiy  found  the  defendant  negligent,  and  that  is  all  the  plaintiff 
claimed.  By  finding  the  plaintiff  guilty  of  contributory  negli- 
gence, they  necessarily  found  that,  notwithstanding  the  negli- 
gence of  the  defendant  in  the  particulars  disclosed  by  the  evi- 
dence, the  plaintiff's  negligence  was  also  a  contributing  cause 
of  the  injury.  It  would  have  been  better  to  treat  the  negligence 
of  the  defendant  and  that  of  the  plaintiff  separately  in  the  in- 
structions ;  but  we  cannot  say  that  the  jury  were  misled,  or  that 
prejudicial  error  resulted  from  the  reference  by  the  court  in 
his  instructions,  relative  to  the  thirteenth  finding,  to  the  more 
abstract  propositions  of  law  concerning  the  relative  duties  of 
the  parties  on  the  highway.  Upon  proper  request,  the  court 
might  have  been  required  to  add  exceptions  or  modifications 
recognized  by  law  for  these  same  general  rules;  but,  in  the  ab- 
sence of  such  request,  error  cannot  be  predicated  upon  the  fail- 
ure of  the  trial  court  to  do  so. 

[6]  The  court  also  instructed  the  jury  as  follows:  "There 
is  a  question  here  with  reference  to  the  so-mdine^  of  the  gong 
which  you  might  reach  in  the  course  of  your  deliberations,  evi- 
dence was  given  upon  both  sides  upon  that  subject.  You  are 
instructed  that  the  positive  testimony  of  a  single  witness,  who 
testifies  that  the  bell  rang  on  the  occasion  in  question,  is  en- 
titled to  more  weight  than  that  of  two  witnesses,  equally  credi- 
ble, who  testify  negatively  that  they  did  not  hear  it  ring.  Of 
course,  you  must  bear  in  mind,  in  applying  this  rule,  that  much 
depends  upon  the  circumstances,  such  as  the  opportunity  of  the 
witness  for  knowing,  and  the  attention  which  they  gave,  and 
which  \t  appears  from  the  evidence  they  probably  gave  under 
\ht  circumstances  shown.  The  mere  fact  that  one  witness 
Xtstifies    contrary  to  another    does  not    discredit    either.      The 
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credibility  of  all  witnesses,  as  I  said  before,  and  the  weight  to 
be  given  to  the  testimony  of  each,  is  wholly  for  your  considera- 
tion and  determination.  Positive  testimony  of  a  small  number 
of  witnesses  that  they  saw  or  heard  a  given  thing  occur  will 
outweigh  the  negative  testimony  of  a  greater  number  of  wit- 
nesses that  they  did  not  see  or  hear  it,  provided  the  witnesses 
are  equally  credible;  but  in  connection  with  this  instruction 
should  be  considered  the  relative  means  or  opportunity  of  the 
several  witnesses  to  see  or  hear  the  occurrence,  and  that  it 
should  be  carefully  kept  in  mind  that  it  only  applies  where  the 
witnesses  are  equally  credible.  That  is,  the  rule  only  applies 
under  these  circumstances." 

This  part  of  the  charge  was  quite  erroneous.  The  motorman 
testified  that  he  did  sound  the  gong,  and  the  plaintiff  testified 
that  he  was  listening  for  the  gong  of  an  approaching  car  at  and 
before  the  time  he  was  struck  by  the  car,  and  did  not  hear  it.- 
Within  the  rule  attempted  to  be  given  to  the  jury  by  the  court, 
there  was  no  merely  negative  testimony  in  this.  The  rule  re- 
ferred to  has  a  limited  application.  Within  this  limited  scope, 
it  is  accurate  and  valuable;  but  it  can  be  very  misleading,  if 
applied  where  the  alleged  negative  testimony  is  merely  negative 
in  form.  Anderson  v,  Horlick's  Malted  Milk  Co.,  137  Wis. 
569,  119  N.  W.  342;  Urbanek  v.  Railway  Co.,  47  Wis.  59,  1  N. 
W.  464;  Alft  v.  Clintonville,  126  Wis.  334,  105  N.  W.  561. 
Even  the  testimony  of  the  witness  Woolgar  is  not  purely  nega- 
tive within  the  rule  in  question.  He  testified  that  his  hearing 
was  good;  that  there  were  no  noises  or  di.sturbances  to  inter- 
fere with  his  hearing;  that  on  former  occasions,  from  sub- 
stantially the  same  position,  he  heard  the  gong  sound  at  dif- 
ferent points  within  a  distance  of  about  five  blocks;  that  on  the 
occasion  in  question  he  heard  the  sound  of  the  approaching  car 
prior  to  the  collision.  His  mental  attitude  was  not  that  of  a 
listener,  but  he  was  in  the  street  waiting  for  the  car  to  go  by, 
so  that  he  could  go  on  with  the  matter  he  had  in  hand,  and  had 
heard  no  other  noise,  except  the  vibration  of  the  car  in  motion. 
His  testimony  could  not  be  classed  as  negative,  within  the  rule 
referred  to  by  the  learned  circuit  court.  For  an  illustration 
of  clearly  negative  testimony  within  this  rule  see  Jordan  r. 
Osborne  et  al.,  133  N.  W.  32,  decided  November  14,  1911. 

[7]  But  this  error,  we  think,  was  not  prejudicial.  The  de- 
fendant was  found  negligent.  Therefore  it  was  not  prejudicial 
to  the  plaintiff  on  that  score.  The  plaintiff  was  found  guilty 
of  contributory  negligence  in  a  particular,  not  affected  by  the 
failure  to  sound  the  gong.  Therefore  the  verdict  was  not  af- 
fected by  the  misdirection  on  that  score.  E/en  If  the  jury  had 
found  that  there  was  a  failure  to  sound  the  gong,  and  that  the 
defendant  was  also  negligent  in  that  particular,  this  could  not 
prevail  to  entitle  the  plaintiff  to  judgment,  as  long  as  the  find- 
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ing,  supported  by  evidence,  remains  to  the  effect  that,  in  the 
exercise  of  ordinary  care,  the  plaintiff  should  have  been  driving 
his  horse  and  buggy  at  the  west  side  of  defendant's  tracks  at 
the  time  of  the  collision,  and  that  if  the  plaintiff  had  been  so 
driving  the  collision  would  have  been  avoided.  We  cannot 
think  this  finding  was  influenced  by  the  erroneous  charge,  rel- 
ative to  negative  and  positive  testimony,  concerning  the  sound- 
ing of  the  gong. 

[8]  The  evidence  presented  a  case  for  the  jury,  and  the  jury 
having  found  as  indicated  that  finding  must  control.  We  must 
apply  the  same  rule  in  support  of  this  verdict  as  we  have  in 
many  cases  in  support  of  a  finding  acquitting  the  plaintiff  of 
contributory  negligence,  or  finding  the  defendant  guilty  of  neg- 
ligence. Weighed  in  the  same  scales,  we  can  find  no  ground 
for  disturbing  this  finding,  either  for  want  of  evidence  or  for 
misdirection,  which  affected  the  fatal  finding. 

Judgment  affirmed. 


Grace  v,  Minneapolis  &  St.  L.  R.  Co. 

(Supreme  Court  of  Iowa,  Dec.  12,  1911.) 
[133  N.  W.  Rep.  672.] 

Railroads — ^Collision  at  Crossing  of  Other  Railroad — Negligence  of 
Engineer — Question  for  Jury.* — In  an  action  for  death  of  an  inter- 
urban  conductor  in  a  collision  at  a  crossing  of  defendant's  railroad 
track,  negligence  of  defendant's  engineer  in  failing  to  keep  a  look- 
out as  he  approached  the  crossing  held  for  the  jury. 

Railroads — ^Crossing  Other  Railroad — Duty  to  Maintain  Lookout.* 
— ^Where  an  interurban  railroad  crossed  defendant's  steam  railroad 
tracks  at  grade,  the  fact  that  the  crossing  was  protected  by  derail- 
ing devices,  and  that  defendant's  trains  had  the  right  of  way  over 
the  crossing,  did  not  relieve  defendant's  engineer  from  the  duty  to 
be  on  the  lookout  when  he  approached  the  crossing,  so  as  to  avoid 
collision  with   a  passing  interurban  train,  if  possible. 

Railroads — Crossing  Accident — Duty  to  Maintain  Lookoutt — The 
duty   of  a   railroad's   employees  to  maintain   a   lookout   for   persons 

*For  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
trainmen  to  maintain  lookouts  when  trains  are  approaching  cross- 
ings, see  first  foot-note  of  Louisville  &  N.  R.  Co.  v.  Calvert  (Ala.). 
40  R.  R.  R.  8,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  8;  last  foot-note  of 
Virginia-Carolina  Ry.  Co.  v,  Clawson  (Va.),  38  R.  R.  R.  134.  61  Am. 
&  Eng.  R.  Cas..  N.  S.,  134;  extensive  note,  37  R.  R.  R.  429,  60  Am. 
&  Eng.  R.  Cas.,  N.  S.,  429. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duty  to 
maintain  lookouts  upon  trains  when  they  are  approaching  other 
points  than  crossings,  see  first  foot-note  of  Louisville  &  N.  R.  Co. 
V.  Bay  (Ky.).  40  R.  R.  R.  86,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  86;  foot- 
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crossing  the  track  is  not  limited  to  highway  crossings,  but  obtains 
as  well  at  pUces  where  it  is  known  to  the  railroad  company's  serv- 
ants that  persons  are  in  the  habit  of  crossing. 

Trial— Instructions— Applicability  to  Issues  and  Evidence.— Where, 
in  an  action  for  the  death  of  an  interurban  conductor  in  a  collision, 
with  a  railroad  train  at  a  crossing,  defendant's  failure  to  stop  the 
engine  on  approaching  the  crossing  is  not  alleged  as  actionable  neg- 
ligence, and  the  court  in  its  instructions  did  not  refer  to  any  such 
duty,  an  instruction,  asked  by  defendant,  on  the  theory  that  the 
interurban  railroad,  though  then  operating  certain  of  its  trains  by 
steam,  was  not  a  steam  railroad  within  the  statute  (Code,  §  2073), 
requiring  railroads  crossing  other  steam  railroads  to  stop  their  en- 
gine not  less  than  200  feet  from  the  crossing,  was  properly  refused 
as  irrelevant. 

Appeal  and  Error — Review — Harmless  Error— Rulings  on  Evi- 
dence.— Where,  in  an  action  for  death  of  an  interurban  conductor 
in  a  collision  with  a  steam  railroad  .engine  at  a  crossing,  there  was 
nothing  justifying  a  finding  of  actionable  negligence  for  defendant's 
failure  to  stop  its  engine  within  200  feet  of  the  crossing,  as  required 
in  the  case  of  steam  railroad  crossing,  defendant  was  not  prejudiced 
by  the  admission  in  evidence  of  the  articles  of  incorporation  of  the 
interurban  railroad,  on  the  theory  that  they  tended  to  prove  that 
it  might  be  operated  in  part  by  steam  power. 

Railroads  —  Collision  between  Trains  —  Crossing  Agreement. — 
Where  an  interurban  conductor  was  killed  in  a  collision  with  a  rail- 
road engine  at  a  crossing,  a  provision  of  the  crossing  agreement  be- 
tween the  two  companies  that  when  an  interurban  car  or  train  ap- 
proached the  derailing  switch  it  should  stop,  and  the  conductor 
should  proceed  to  flag  his  train  across,  did  not  relieve  defendant 
from  its  duty  to  exercise  care  to  avoid  injury  to  employees  of  the 
interurban  company  engaged  on  or  about  its  train,  nor  did  such 
rule  affect  the  administrator's  right  to  recover;  the  injury  to  de- 
ceased not  having  resulted  from  the  flagging  operation,  having  been 
performed   by   another,   instead   of  the   conductor. 

Railroads — Accidents  to  Trains — Crossing  Other  Railroads — Death 
of  Conductor — Contributory  Negligence. — Where  an  agreement  be- 
tween an  interurban  railroad  company  and  defendant  railroad  com- 
pany for  a  grade  crossing  provided  that  defendant's  train  should 
have  the  right  of  way,  and  that  the  interurban  cars  or  trains  should 
be  flagged  across  by  the  conductor,  after  making  an  examination  to 
see  that  the  crossing  was  clear,  but  the  interurban  company's  rules 
authorized  the  flagging  to  be  done  by  the  brakeman,  instead  of  the 
conductor,  a  conductor  was  not  negligent  in  directing  the  flagging. 

note  of  Southern  Ry.  Co.  v.  Wiley  (Va.).  40  R.  R.  R.  473,  63  Am. 
&  Eng.  R.  Cas.,  X.  S.,  473;  first  head-note  of  Central  of  Georgia  R. 
Co.  V.  Blackmon  (Ala.),  39  R.  R.  R.  292,  62  Am.  &  Eng.  R.  Cas.. 
N.  S.,  292;  foot-note  of  Covington,  etc.,  Bridge  Co.  v.  Marsh  (Ky.), 
38  R.  R.  R.  196,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  196.  • 
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at  the  time  of  the  accident  in  which  he  was  killed,  to  be  done  by  a 
brakeman,  instead  of  doing  it  himself. 

Master  and  Servant — Death  of  Servant — Fellow  Servants. — Where 
decedent,  an  interurban  conductor,  worked  with  a  brakeman  whom 
he  did  not  employ,  the  conductor  was  not  responsible  for  the  brake- 
man's   negligence,   if   any,   though    they   were   fellow    servants. 

Negligence — Imputed  Negligence. — Abrogation  of  the  fellow  serv- 
ant rule  as  to  railroad  employees  does  not  render  the  alleged  neg- 
ligence of  an  interurban  brakeman,  by  which  his  conductor  was 
killed,  imputable  to  the  conductor. 

Railroads — ^Accident  to  Trains — Crossings — Lookout* — Where  de- 
cedent's interurban  train  was  being  flagged  across  a  crossing  of  de- 
fendant's railroad  at  the  time  it  was  struck  by  one  of  defendant's 
engines  and  decedent  was  killed,  he  was  not  negligent  in  failing  to 
keep  a  personal  lookout  for  an  engine  approaching  on  defendant's 
track. 

Appeal  and  Error — Instructions — Definition — Prejudice. — Where 
the  jury  could  not  have  found  that,  even  in  the  exercise  of  the  high 
degree  of  care  which  the  circumstances  required,  decedent  omitted 
to  do  anything  which,  if  done,  would  havfs  tended  to  prevent  the 
happening  of  the  accident,  defendant  was  not  prejudiced  by  a  defi- 
nition of  the  care  required  of  decedent  as  reasonable  care  for  his 
own  safety,  instead  of  the  high  degree  of  care  which  the  circum- 
stances required. 

Death — Damages — Instructions. — Where,  in  an  action  for  death, 
the  jury  was  limited  to  a  consideration  of  the  present  pecuniary 
loss  to  decedent's  estate  resulting  from  his  death,  and  allowed  to 
consider  only  his  age,  occupation,  wages,  condition  of  health,  abil- 
ity to  earn  money,  habits  of  industry,  and  probable  duration  of 
life,  and  was  told  to  bear  in  mind  that  decedent  was  liable  to  die 
at  any  time,  and  that  there  was'  no  certainty  that  he  would  live  to 
his  expectancy,  such  instructions  were  not  erroneous  for  failure  to 
charge  the  jury  to  consider  disadvantages,  such  as  ill  health,  non- 
employment,  and  diminution  of  earning  capacity  with  advanced 
age,  etc.,  and  in  suggesting  that  the  jury  might  return  a  verdict  for 
any  amount,  not  exceeding  $15,000,  which  was  the  amount  prayed. 

Trial — Instructions — Necessity  of  Requests — Damages. — The  ele- 
ments of  contingencies  of  life,  such  as  ill  health,  nonemployment, 
diminution  of  earning  capacity,  as  age  advances,  etc.,  being  entirely 
speculative,  their  omission  from  an  instruction  damages,  in  an 
action  for  wrongful  death,  is  not  error,  in  the  absence  of  an  ap- 
propriate request  on  that  subject. 

Appeal  and  Error— Instructians — Prejudice. — Where  there  was  no 
suggestion  in  the  instructions  that  it  would  be  proper  for  the  jury 
to  return  a  verdict  for  the  amount  prayed  in  the  petition,  and  they 
found  a  verdict  for  much  less  than  that  amount,  defendant  was  not 


*Stt  (*)  on  page  177. 
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prejudiced  by  an  instruction  limiting  the  recovery  to  the  amount 
prayed. 

Evidence — ^Documents — Interest  Tables. — In  an  action  for  death, 
a  court  did  not  err  in  excluding  certain  interest  tables,  offered  to 
show  what  a  dollar  would  amount  to  at  different  rates  of  compound 
interest  for  periods  approximating  decedent's  life  expectancy,  as 
they   related  merely  to   matters   of  computation. 

Death — Excessiveness  of  Damages. — Decedent,  an  interurban  rail- 
road conductor,  was  28  years  old  at  the  time  he  was  killed  through 
defendant's  negligence,  and  had  an  expectancy  of  about  35  years. 
He  had  been  earning  an  average  of  about  $70  a  month  for  three 
months  preceding  his  death,  and  prior  to  that  time,  in  various  occu- 
pations, he  had  earned  from  $50  to  $70  a  month.  At  the  time  of 
his  death,  he  had  accumulated  about  $1,350.  Held,  that  a  verdict 
awarding  his  administrator  $11,000  was  excessive,  and  should  be  re- 
duced to  $8,000. 

Appeal  from  District  Court,  Polk  County;  Hugh  Brennan, 
Judge. 

Action  to  recover  damages  for  the  death  of  plaintiff's  intes- 
tate, Bertram  H.  Grace,  alleged  to  have  been  caused  by  the  neg- 
ligence of  the  employees  of  the  defendant  company  in  operating 
its  road.  There  was  a  verdict  for  plaintitT,  and  from  judg- 
ment on  such  verdict  the  defendant  appeals.  Affirmed  on  con- 
dition. 

George  W.  Seevers,  W.  H.  Brcmner,  and  E.  D.  Samson,  for 
appellant. 
Bannister  &  Cox,  for  appellee. 

MoClatn,  J.  The  defendant  operates  a  line  of  railway  from 
Minneapolis  to  Des  Moines  through  the  town  of  Perry,  in  Dal- 
las county,  and  the  Interurban  Railway  Company  operates  a  line 
of  railway  from  Des  Moines  through  Perry,  crossing  the  track 
of  the  defendant  company  at  grade  about  a  mile  southeasterly 
from  Perry.  At  this  crossing,  the  line  of  defendant's  railway 
runs  approximately  north  and  south.  Perry  being  to  the  north, 
and  the  line  of  the  interurban  railway  is  approximately  east  and 
west.  The  general  surface  of  the  country  is  level,  so  that  a 
train  approaching  the  crossing  from  the  north  may  be  seen  from 
the  crossing  for  a  distance  of  two  or  three  miles.  About  3 
o'clock  on  the  morning  of  December  16,  1909,  an  extra  engine 
of  defendant  was  being  run  from  the  north  towards  this  crossing 
in  charge  of  an  engineer  and  a  fireman.  The  headlight  and 
classification  lamps  on  the  front  of  the  engine  were  burning. 
The  engine  was  stopped  for  a  few  minutes  at  Perry,  and  then 
was  started  south  towards  the  crossing  in  question  at  full  speed; 
the  object  of  the  engineer  being  to  reach  the  next  station  south, 
7  mi'es  distant,  in  time  to  meet  and  pass  a  train  scheduled  to 
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arrive  from  the  south  at  that  station  in  about  15  minutes.  As 
he  was  required  by  the  rules  of  defendant  company  to  be  in 
the  clear  at  least  5  minutes  before  the  time  of  the  arrival  of  the 
train  which  he  was  to  meet,  he  had  not  more  than  11  minutes 
in  which  to  run  the  distance  of  7  miles.  At  the  crossing  in 
question,  the  defendant's  engine  struck  the  caboose  of  a  freight 
train  on  the  interurban  railway  as  it  was  crossing  defendant's 
track,  and  instantly  killed  plaintiff's  intestate,  the  conductor 
of  the  interurban  freight  train,  who  was  in  ihe  caboose. 

The  interurban  railway  is  a  trolly  line,  operated  in  general 
by  electric  power,  but  during  the  period  of  its  construction  an 
ordinary  railway  steam  engine  was  used  on  its  line,  and  this  en- 
gine had,  prior  to  the  accident,  been  used  to  haul  a  freight  train 
daily  each  way  between  Des  Moines  and  Perry,  although  freight 
cars  were  also  hauled  by  trolly  engines.  The  freight  train  with 
which  defendant's  engine  collided  at  the  time  of  the  accident 
was  hauled  by  this  steam  engine. 

At  the  crossing  in  question,  no  interlocking  system  had  yet  been 
installed,  but  there  was  a  derailing  switch  on  the  interurban 
line,  in  the  operation  of  which  it  was  necessary  that  any  car 
or  train  should  be  stopped  before  reaching  the  crossing  and  could 
not  proceed  until  an  employee  had  gone  ahead  across  defend- 
ant's track  and  closed  the  switch  by  means  of  a  lever  at  a 
switch  stand;  there  being  such  a  switch  stand  on  each  side  of 
the  crossing  at  a  distance  of  74  feet  to  the  west  and  65  feet  to 
the  east  of  the  crossing.  These  switch  stands  are  on  the  south 
side  of  the  interurban  track.  During  the  nighttime,  each  of 
these  switch  stands  is  provided  with  a  light,  about  6  feet  from 
the  ground,  these  lights  being  so  arranged  that  when  the  switch 
is  open  they  show  red  east  and  west  along  the  interurban  track 
and  green  to  the  north  and  south  along  the  defendant's  track; 
and  when  the  switch  is  closed,  ready  for  the  crossing  of  de- 
fendant's track  by  the  interurban  cars,  they  show  red  along  the 
defendant's  track  and  green  along  the  interurban  track.  Near 
the  crossing  is  a  signal  standard,  about  20  feet  high,  belonging 
to  and  operated  by  the  interurban  compan ',  so  arranged  that 
when  the  switch  is  open  the  light  placed  thereon  shows  green 
along  the  defendant's  track  and  red  along  the  interurban  track, 
and  when  the  switch  is  closed,  ready  for  (he  crossing  of  de- 
fendant's track  by  the  interurban  cars,  it  shows  red  along  de- 
fendant's track  and  green  along  the  interurban  track.  The  lights 
on  the  signal  standard  and  on  the  switch  stands  were  lighted 
and  in  proper  condition  for  operation  at  the  time  of  the  accident. 
By  an  agreement  between  the  two  companies,  it  was  the  duty 
of  the  interurban  company  to  maintain  the  derailing  switch, 
and  stop  its  cars  before  they  reached  the  defendant's  track,  and 
not  to  cause  its  cars  to  proceed  across  defendant's  track  until 
figged  over  the  crossing  by  the  conductor,  whose  duty  it  should 
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be  to  assure  himself  that  no  train  or  car  was  approaching  the 
crossing  upon  the  tracks  of  the  defendant  company,  before 
crossing  the  derailing  switch  and  signaling  his  car  or  train  to 
proceed. 

The  interurban  freight  train  with  which  defendant's  engine 
collided,  hauled  by  a  steam  engine,  as  already  indicated,  consisted 
of  four  cars  and  a  caboose;  the  total  length  of  the  train  being 
about  234  feet.  As  it  approached  the  crossing  from  the  east, 
it  was  stopped  by  the  engineer  before  the  derailing  switch  was 
reached,  and  one  Davis,  the  head  brakeman,  carrying  a  lantern, 
got  down  on  the  north  side  of  the  engine  and  went  ahead  to 
the  crossing,  where  he  stopped,  looking  both  north  and  south 
for  approaching  engines  or  cars  on  the  defendant's  line.  Davis 
testified  that  he  saw  nothing  that  looked  like  a  headlight  or  other 
light,  or  an  approaching  engine  or  train,  and  observed  only  two 
lights  to  the  north,  not  moving,  probably  three-fourths  of  a 
mile  distant.  He  then  proceeded  to  the  switch  stand  west  of 
defendant's  track,  and  lined  up  the  derail  by  the  operation  of 
the  switch,  and  again  went  back  to  defendant's  track,  and 
observed  it  in  each  direction  without  seeing  any  headlight  ap- 
proaching or  hearing  any  whistle  or  bell;  whereupon  he  gave 
the  signal  to  his  engineer  to  come  ahead  on  the  crossing,  standing 
in  the  middle  of  the  track  until  the  engine  of  his  train  reached 
him,  when  he  mounted  the  engine;  and  that,  as  he  was  looking 
back  to  see  if  the  rear  brakeman  was  going  to  get  off  to  operate 
the  switch  after  the  train  had  crossed,  his  attention  was  attracted 
by  the  exhaust  of  the  defendant's  engine  coming  from  the  north, 
and  he  noti<:ed  sparks  from  its  smoke  stack.  Although  he  at  once 
warned  his  engineer  of  the  approaching  danger,  defendant's  en- 
gine struck  the  caboose  before  the  train  could  be  gotten  clear 
of  the  crossing. 

[1]  1.  As  to  the*  negligence  of  defendant's  engineer,  there 
was  a  clear  case  for  the  jury.  He  testified  that  as  he  left  Perry 
he  saw  a  green  light  on  the  signal  standard  at  the  crossing, 
but  did  not  look  again  at  the  light  before  the  collision ;  and 
the  evidence  tended  to  show  that  had  he  looked  he  would  have 
seen  this  light  show  red  in  time  to  have  stopped  his  engine  on 
the  danger  signal  and  avoided  the  collision,  for,  although  the  red 
lights  on  the  switch  stand  may  have  been  cut  off  from  his  view 
by  the  passing  train,  the  red  light  on  the  signal  standard  could 
not  have  been  thus  obstructed  from  his  view.  The  contention 
for  appellant  is  that  its  engineer  was  under  no  obligation  to 
look  out  for  such  danger  signal,  as  it  was  the  duty  of  the  interur- 
ban company  to  look  out  for  an  approaching  engine  on  the 
defendant's  track,  and  have  its  train  clear  of  the  crossing.  The 
argument  is  that  the  defendants  owed  no  duty  with  reference 
to  avoiding  a  collision  at  the  crossing  diflFerent  from  that  which 
it   owed  to  trespassers  or  mere  licensees  attempting  to  cross 
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its  track  at  any  other  place  on  its  right  of  way ;  that  is,  the  duty 
to  avoid  a  collision,  if  possible,  after  the  danger  of  such  colli- 
sion became  apparent.  It  seems  to  us  that  this  argument  is 
not  sound. 

[2]  The  employees  of  defendant  were  bound  to  know  that  the 
crossing  was  a  place  of  danger,  and  that  it  might  rightfully  be 
in  use  by  cars  of  the  interurban  company.  The  fact  that  the  de- 
fendant's engine  was  entitled  to  precedence  at  the  crossing,  and 
that  it  was  the  duty  of  the  employees  of  the  interurban  company 
to   look  out   for  the  approaching  engine  on  defendant's  track, 
did  not  justify  defendant's  engineer  in  assuming  that  the  cross- 
ing was  not  a  place  of  danger.  The  situation  was  analogous  to 
that  existing  where  a  highway  crosses  the  track  of  a  steam  rail- 
road.    The  trains  operated  along  the  railway  track  are  entitled 
to  precedence  at  such  crossing,  and  the  traveler  on  the  highway 
approaching  the  crossing  is  bound  to  look  out  for  approaching 
trains;  nevertheless  it  is  the  duty  of  the  engineer  on  such  an 
approaching  train  to  be  on  the  lookout  for  persons  at  the  high- 
way crossing,   and  he   is   not  justified  in  wholly   disregarding 
possible  danger  to  a  traveler,  and  assuming  that  such  traveler 
on  the  highway  will  avoid  the  possibility  of  being  struck  by  an 
engine.     Illinois  Central  R.  Co.  v,  Benton,  69  111.   174;  Pitts- 
burg, F.  W.  &  C.  R.  Co.  V,  Dunn,  56  Pa.  280;  Texas  &  P.  R. 
Co.  V,  Cody,  166  U.  S.  606,  17  Sup.  Ct.  703,  41  L.  Ed.  1132. 
[3]   The  duty  to  be  on  the  lookout  for  possible  dangers  to 
persons  crossing  the  track  exists  also  at  places  where,  as  is 
known   to  the   railway  company,  persons   are   in  the  habit  of 
crossing,  although  it  is  no  public  highway.    Thomas  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  103  Iowa,  649,  72  N.  W.  783,  39  L.  R. 
A.  399;  Booth  v.  Union  Terminal  R.  Co.,  126  Iowa,  8,  101  N. 
W.  147;  Bourrett  v.  Chicago  &  N.  W.  R.  Co.,  132  N.  W.  973. 
And  we  have  recently  held  that  a  railway  company  must  exer- 
cise   reasonable  care    to  avoid    injury  to  a   landowner    using  a 
private  crossing,  although,  of  course,  the  trains  are  entitled  to 
precedence  at  such  crossings,  and  the  landowner  is  under  obliga- 
tion to  use  the  crossing  with  a  view  to  his  own  safety  with  ref- 
erence to   its  use  by  the   railway  company,   and  to  keep   out  of 
the  way  of  approaching  trains.    Ressler  v.  Wabash  R.  Co.,  132 
X.  W.  827.     Likewise,  where  a  street  railway  line  crosses  a 
steam  railway  track,  although  the  trains  of  the  steam  railway 
may  be  entitled  to  precedence,  and  it  may  be  the  duty  of  the 
street  railway  employees  to  keep  out  of  the  way  of  a  train  on 
the  steam  railway  track,  nevertheless  it  is  the  duty  of  the  em- 
ployees of  the  steam  railway  in  charge  of  its  trains  to  be  on  the 
lookout  for  danger  and  give  warning  of  theii?  approach.     Mis- 
souri, K.  &  T.  R.  Co.  V,  Batsell   (Tex.  Civ.  App.)  34  S.  W. 
1047.     And  the  same  rule  applies  as  between  two  steam  rail- 
way trains    approaching  a   common  crossing,    although  one    of 
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them  may  have  the  right  of  way  over  the  other.  -  Chkago  '&  A. 
R.  Co.  V.  Rockford,  R.  I.  &  St.  L.  R.  Co.,  72  111.  34;  Pratt  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  38  Minn.  455,  38  N.  W.  356; 
Chicago,  K,  &  W.  R.  Co.  v.  Ransom,  56  Kan.  559,  44  Pac. 
6.  It  is  clear,  therefore,  that  the  engineer  on  defendant's  en- 
gine, charged  with  knowledge  of  the  interurban  crossing  and 
of  the  right  of  the  interurban  railway  to  use  such  crossing,  was 
bound  to  be  on  the  lookout  for  danger  at  such  crossing,  and 
could  not  heedlessly  approach  it  without  observing  whether  a 
danger  signal  had  been  displayed. 

[4]  2.  If  the  interurban  company  was  operating  a  steam 
railway,  then,  regardless  of  any  agreement  between  the  two 
companies,  it  was  the  duty  of  the  defendant  to  stop  its  engine 
not  less  than  200  feet  from  the  crossing  (Code,  §  2073)  ;  whereas, 
if  the  interurban  railway  was  a  "railway  operated  by  electric 
or  other  power  than  steam"  (Code  Supp.  §  2033a),  then  no 
such  duty  to  stop  rested  upon  the  defendant  company.  Code 
Supp.  §  2033e.  As  the  negligence  of  defendant's  engineer  might 
be  shown,  and  was  shown,  otherwise  than  in  failing  to  stop  his 
engine  before  reaching  the  crossing,  it  is  immaterial  to  deter- 
mine what  was  the  character  of  the  interurban  railway  in  this 
respect,  unless  it  may  be  necessary  to  do  so  in  order  to  determine 
whether  there  was  error  in  giving  certain  instructions  requested 
for  the  defendant.  Failure  to  stop  the  engine  on  approaching 
the  crossing  was  not  alleged  in  the  petition  as  constituting  neg- 
ligence on  the  part  of  defendant's  engineer,  and  the  court  in 
its  instructions  nowhere  referred  to  any  such  duty.  An  instruc- 
tion, asked  by  the  defendant  on  the  Iheory  that  the  interurban 
railway,  although  it  used  this  one  steam  engine  in  operating 
certain  of  its  trains,  was  not  a  steam  railway,  bift  in  the  contempla- 
tion of  statute  an  interurban  railway,  was  not  therefore  pertinent 
to  any  issue  in  the  case  nor  any  question  submitted  by  the  court 
to  the  jury.  The  court  imposed  upon  the  defendant  by  its 
instructions  no  other  duties  than  those  to  which  it  was.  subject, 
if  the  interurban  railway  were,  within  the  meaning  of  the  statute, 
operated  bv  electric  or  other  power  than  steam. 

[5]  Error  is  assigned  on  the  admission  in  evidence  of  the 
articles  of  incorporation  of  the  interurban  railway,  on  the  theory 
that  thev  tended  to  prove  that  it  was  a  railway  which  might  be 
operated  in  part  by  steam  power;  and  the  argument  now  is 
that  as  this  evidence  was  admitted  the  jury  should  have  been 
guarded  against  giving  it  improper  application.*  In  view  of 
the  Questions  submitted  to  the  jury,  the  evidence  was  probably 
wholly  immaterial,  but  we  cannot  see  that  it  could  possibly  have 
prejudiced  the  defendant.  Nothing  in  the  record  would  have 
lustified  the  jury  in  finding  negligence  on  the  part  of  defendant 
in  not  stopping  its  engine  before  approaching  the  crossing,  as 
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required  bv  statute  in  case  of  steam  railway  crossings,  and 
no  instruction  on  the  subject  was  therefore  necessary. 

[6,  7]  3.  The  contention  that  decedent  wa  s  conclusively  shown 
to  have  contributed  by  his  own  negligence  to  the  injuries  causing 
his  death  is  presented  in  several  phases.  It  is  said  in  the  first 
place,  that  it  was  his  duty,  under  the  agreement  between  the 
two  companies  and  the  rules  of  his  own  company,  to  have  gone 
ahead  of  his  train  and  himself  given  the  signal  to  the  engineer  to 
proceed  over  the  crossing.  The  agreement  between  the  companies 
was  immaterial  on  this  question.  Although  it  specified  that 
when  an  interurban  car  or  train  approached  the  derailing  switch 
it  should  stop,  and  the  conductor  should  proceed  to  flag  his  train 
across,  it  did  not  relieve  the  defendant  company  from  its  duty 
to  exercise  care  to  avoid  injury  to  the  employees  of  the  in- 
terurban company  engaged  on  or  about  its  train,  and  the  injury 
to  deceased  did  not  result  from  the  flagging  operation  having 
been  performed  bv  the  head  brakeman,  instead  of  by  the  con- 
ductor, unless,  indeed,  as  is  argued,  we  should  say  that  if  the 
conductor  had  been  performing  this  service,  instead  of  remain- 
ing in  the  caboose,  he  would  not  have  been  injured.  But  the 
fact  that  under  some  other  conditions  he  would  not  have  been 
injured  does  not  at  all  indicate  that  he  was  negligent  in  remain- 
ing on  his  train.  The  rules  of  the  interurban  company  authorized 
the  operation  of  flagging  by  the  brakeman  in  place  of  the  con- 
ductor, and  in  this  respect  no  negligence  of  the  conductor,  in 
view  of  such  rules,  was  shown. 

[8]  In  the  second  place,  it  is  argued  that  the  conductor  was 
in  charge  of  his  train,  and  was  negligent  in  not  giving  to  the 
brakeman  proper  instructions  as  to  the  method  of  flagging  and 
the  dangers  to  be  anticipated  in  the  event  that  an  engine  was 
approaching  on  the  defendant's  track.  There  is  much  evidence 
in  the  record  as  to  rules  and  notices  of  the  interurban  company 
with  reference  to  the  flagging  of  trains  across  such  crossings, 
and  of  the  duties  of  conductors  to  advise  themselves  with  ref- 
erence to  such  rules  and  notices.  We  find  it  unnecessary  to 
go  into  the  details  of  this  evidence.  It  'appears  that  Davis, 
although  an  exoerienced  brakeman  on  steam  railroads,  was  run- 
ning for  the  first  time  as  brakeman  on  the  interurban  road: 
but  he  had  been  given  a  set  of  rules,  and  had  read,  among  others, 
a  rule  to  the  effect  that  at  railroad  crossings  cars  must  be 
brought  to  a  full  stop  at  a  safe  distance,  and  the  motorman  must 
not  proceed  until  the  conductor  has  gone  ahead  to  the  center  of 
the  crossing,  looking  both  ways,  and  given  the  "come  ahead  sig- 
nal." Davis  must  have  known  from  this  rule  what  he  went 
ahead  to  look  for.  and  must  have  understood  that  he  was  charged 
with  the  duty  of  looking  out  for  an  approaching  engine  on  the 
defendant's  track.  The  evidence  shows  that  he  did  everything 
that  he  was  required  to  do  under  the  specific  rules  and  notices 
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relating  to  this  crossing,  and  if  the  conductor  did  not  give  him 
full  and  specific  directions  his  failure  to  do  so  contributed  in 
no  way,  so  far  as  can  be  gathered  from  the  evidence,  to  the 
accident.  Davis  was  not  employed  by  the  conductor,  but  was 
a  fellow  servant,  for  whose  negligence,  if  any,  decedent  was  not 
responsible.  The  only  negligence  suggested  on  Davis'  part  was 
the  failure  to  see  the  approaching  engine  after  taking  all  the 
precautions  which  the  rules  required  to  be  taken,  or  which 
could  have  been  suggested  by  reasonable  care. 

[9]  In  the  third  place,  it  is  argued  that  the  negligence  of 
Davis  must  be  imputed  to  decedent.  If  Davis  had  been  the 
servant  of  decedent  or  his  personal  representative  with  reference 
to  his  own  safety,  there  might  be  some  basis  for  this  argument; 
but  counsel  for  appellant  have  not  cited  any  authorities  in  support 
of  the  doctrine  that,  as  between  coemployees,  the  negligence 
of  one  is  to  be  imputed  to  the  other,  unless  it  be  the  case  of 
Minster  v.  Citizens'  R.  Co.,  53  Mo.  App.  276,  which  seems  to 
have  been  decided  upon  the  authority  of  Thorogood  v,  Bryan, 
8  C.  B.  115,  which  has  been  fully  and  often  repudiated  as  an 
authority  in  this  state.  See  McBnde  v.  Des  Moines  City  R.  Co., 
134  Iowa,  398,  109  N.  W.  618,  and  cases  there  cited.  And  to 
the  general  affect  that  a  conductor  and  a  brakeman  on  a  train 
are  not  so  related  in  the  discharge  of  their  duties  that  the  negli- 
gence of  the  latter  will  be  imputed  to  the  former,  see  Baltimore 
&  O.  R.  Co.  V.  Baugh,  149  U.  S.  368,  13  Sup.  Ct.  914,  37  L. 
Ed.  772;  New  England  R.  Co.  v,  Conroy,  175  U.  S.  323,  20 
Sup.  Ct.  85,  44  L.  Ed.  181.  The  abrogation  in  this  state  of 
the  fellow  servant  rule  as  to  railroad  employees  does  not,  of 
course,  have  the  effect  of  making  one  of  two  coemployees, 
whose  negligence  occasions  injury  to  the  other,  the  servant  of 
the  latter,  so  that  such  negligence  shall  be  imputed  to  him. 
The  effect  of  our  statute  is  to  enlarge  the  liability  of  the  em- 
ployer, and  not  to  impute  to  one  employee,  as  contributory 
negligence,  the  fault  of  a  coemployee  which  has  occasioned 
the  injury. 

The  cases  cited  by  counsel  for  appellant,  relating  to  alleged 
contributorv  negligence  of  decedent  as  conductor,  are  not  in 
point.  It  is,  of  course,  true  that  if  the  conductor  of  a  train, 
in  the  exercise  of  his  authority,  causes  the  train  to  be  operated 
in  a  negligent  manner,  or  acquiesces  in  such  negligent  operation 
with  knowledge  thereof,  or  fails  to  discharge  his  duties  as 
conductor  in  such  a  way  as  to  contribute  to  his  own  injury, 
he  cannot  recover  on  account  of  an  accident  to  which  he  has 
by  his  own  fault  thus  contributed.  By  way  of  illustration  of  the 
extent  and  applicability  of  these  g^eneral  propositions,  see  Dewey 
V,  Chicago  &  N.  W.  R.  Co.,  31  Iowa,  373;  Lane  v,  Cehtrad 
Iowa  R.  Co.,  69  Iowa,  443,  29  N.  W.  419;  Nordquist  v.  Great 
Northern  R.  Co.,  89  Minn.  485,  95  N.  W.  322.     But  decedent 
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had  the  right,  under  the  rules  of  the  company,  to  direct  Davis, 
as  brakeman,  to  flag  his  train  past  the  crossing  in  question, 
and  when  Davis  undertook  to  discharge  this  duty  he  acted  as 
the  servant  of  the  interurban  company,  and  not  simply  as  the 
servant  or  personal  representative  of  the  conductor.  If  Davis 
did  those  things  which  the  rules  of  the  company  required  to 
be  done,  then  his  negligence,  if  any,  in  not  seeing  the  approaching 
train  was  the  negligence  of  the  company,  and  not  the  negligence 
of  decedent;  and  it  is  immaterial  in  this  case  whether  decedent 
gave  to  Davis  all  the  instructions  which  should  have  been 
given  to  him,  provided  Davis  did,  under  the  circumstances, 
everything  which  the  rules  of  the  company  required  to  be  done. 
The  negligent  manner  of  doing  the  acts  required,  and  which 
Davis  attempted  to  do,  was  not  chargeable  to  the  decedent. 
There  was  no  violation  of  the  rules  on  the  part  of  Davis,  nor 
omission  of  any  precaution  which  the  rules  prescribed ;  if 
he  was  at  fault,  it  was  in  failing  to  see  what  he  should  have 
seen  while  flagging  the  train  through  in  the  manner  prescribed 
bv  the  rules. 

[10,  11]  Instructions  of  the  lower  court,  relating  to  the  general 
subject  of  negligence  and  contributory  negligence,  are  criti- 
cised, but  on  reading  them  together  we  see  no  just  ground  of 
complaint.  It  wbuld  be  futile  to  attempt  a  discussion  of  them, 
piece  by  piece,  in  order  to  prove  that,  taken  together,  they 
fully  and  correctly  state  the  law.  It  is  not  contended  that  on  the 
whole  the  propositions  of  law  applicable  to  this  case,  relating  to 
negligence  and  contributory  negligence,  were  not  sufficiently 
covered.  With  reference  to  the  care  required  of  Davis,  it  is 
contended  that  the  jury  was  improperly  directed  to  find  whether 
he  exercised  ordinary  care — ^that  is,  the  care  which  a  person 
of  ordinary  caution  and  prudence  would  exercise  under  the 
circumstances;  the  claim  being  that  under  the  circumstances  a 
ver\'  high  degree  of  care  was  required.  Biit  we  have  already 
indicated  that  decedent  was  not  chargeable  with  the  negligence 
of  Davis  in  performing  the  acts  required  to  be  performed  in 
flagging  his  train  over  the  crossing:;  that  is,  in  not  seeing  what 
he  ought  to  have  seen  in  performing  these  acts.  Therefore,  if 
there  was  anv  error  in  this  respect,  it  would  not  affect  de- 
fendant's liability;  for  decedent  was  where  he  had  a  right  to 
be,  and  had  done  everything  which  he  was  required  to  do. 
There  was  nothing  in  the  rules  of  the  company  nor  in  the  cir- 
cumstances of  the  case  requiring  him  to  keep  a  personal  look- 
out for  an  approaching  engine  on  defendant's  track,  if  his  train 
was  being  flagged  over  the  crossing  in  the  manner  required  by 
the  rules  of  his  companv.  The  definition  of  the  care  required 
of  decedent  as  "reasonable  care  for  his  own  safety,"  instead 
of  the 'high  degree  of  care  which  the  circumstances  required, 
was    immaterial,    and   not   prejudicial,   even    if   erroneous,    for 
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the  jury  could  not  have  found  that,  even  in  the  exercise  of  the 
high  degree  of  care  v^^hich  the  circumstances  required,  he  omitted 
to  do  anything  which,  if  done,  would  have  tended  to  prevent 
the  happening  of  the  accident. 

[12]  4.  As  to  measure  of  damages,  there  are  assignments 
of  error  in  the  giving  of  instructions  for  failing  to  instruct  the 
jury  to  consiQfci  conLingencies,  suliI  as  nl  neaitl.,  nonemploy- 
n^ent,  and  diminution  of  earning  capacity  with  advanciixg  age, 
and  in  suggesting  to  the  jury  that  a  verdict  might  be  returned 
for  any  amount,  not  exceeding  $15,000,  the  amount  of  recovery 
prayed  for  in  the  petition.  These  assignments  are  not  well 
taken.  The  jury  was  limited  to  a  consideration  of  the  present 
pecuniary  loss  to  decedent's  estate  resulting  from  his  death,  and 
allowed  to  take  into  consideration  only  his  age,  occupation, 
wages,  condition  of  health,  ability  to  earn  money,  habits  as  to 
industry,  and  probable  duration  of  life,  and  was  further  told 
to  bear  in  mind  that  deceased  was  liable  to  die  at  any  time, 
and  that  there  was  no  certainty  that  he  would  have  lived  until 
the  end  of  his  expectancy.  These  were  the  matters  as  to  which 
evidence  had  been  received.  The  instructions  seem  to  be  fully 
supported  by  what  has  been  said  by  this  court  in  Lowe  v. 
Chicago,  St.  P.,  M.  &  O.  R.  Co.,  89  Iowa,  420,  56  N.  W.  519; 
Spaulding  v.  Chicago,  St.  P.  &  K.  C.  R.  Co.,  98  Iowa,  205, 
67  N.  W.  227;  Hammer  v,  Janowitz,  131  Iowa,  20,  108  N.  W. 
109. 

[13]  The  elements  of  contingencies  of  life,  such  as  ill  health, 
nonemployment,  and  diminution  of  earning  capacity  as  age  ad- 
vances were  included  in  the  instruction  approved  in  the  case 
last  cited,  but,  as  they  are  entirely  speculative,  we  think  that 
the  omission  to  call  attention  to  them  does  not  constitute  re- 
versible error,  unless  a  special  and  appropriate  instruction  is 
asked  on  the  subject.  These  are  matters  of  ordinary  human 
experience  which  the  jury  may  be  presumed  to  take  into  account 
in  determining  what  the  decedent  would  probably  have  earned. 

[14]  The  necessary  limitation  of  the  verdict  to  an  amount 
of  recovery,  hot  exceeding  that  prayed  for  m  the  petition,  was 
unnecessary,  in  view  of  the  issues  as  stated  to  the.  jury,  and 
might  well  have  been  omitted.  But  there  was  no  suggestion 
that  a  verdict  in  the  amount  prayed  for  would  be  proper  under 
the  evidence,  and  the  jury  did  not  assume  that  it  was  so  directed, 
for  the  amount  allowed  in  the  verdict  returned  was  $11,000; 
whereas  the  amount  prayed  for  in  the  petition  was  $15,000. 
There  was  no  error  in  this  respect  in  the  instruction  as  given. 
McGovern  v.  Interurban  R.  Co.,  136  Iowa,  13,  111  N.  W.  412, 
13  L.  R.  A.  (N.  S.)  476,  125  Am.  St.  Rep.  215. 

[15]  5.  The  defendant  offered  in  evidence  certain  interest 
tables,  for  the  purpose  of  showing  what  one  dollar  will  amount 
to  at  different  rates  of  compound  interest  for  periods  approxi- 
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mating  the  expectancy  of  life  of  decedent.  There  was  no  error 
in  rejecting  these  tables.  They  related  to  mere  matters  of 
computation,  which  could  be  made  by  2Lny  person  able  to  compute 
interest.  It  is  not  contended  that  an  instruction  should  have 
been  given  on  the  subject.  If  it  was  the  duty  of  the  court  to 
advise  the  jury  with  reference  to  the  method  and  basis  of 
computing  the  present  worth  of  decedent's  prospective  net  earn- 
ings, the  court  could  have  done  so  on  its  own  knowledge,  without 
the  introduction  of  such  tables.  They  were  no  more  necessary 
to  enable  the  jury  to  reach  a  correct  verdict  than  ordinary 
interest  tables  would  have  been,  had  the  case  involved  the  allow- 
ance of  interest  for  a  specified  time,  at  a  prescribed  rate  on  a 
fixed  sum  of  money. 

[16]  6.  Finally,  it  is  contended  that  the  verdict  was  excess- 
ive, and  this,  to  our  mind,  raises  the  most  difficult  question  in 
the  case.  The  deceased  was  28  years  old,  with  an  expectancy 
of  about  35  years,  and  in  his  employment  as  conductor  had 
been  earning  on  the  average  about  $70  per  month  for  3  months 
preceding  his  death.  Prior  -to  that,  in  various  occupations, 
he  had  been  earning  from  $50  to  $70  per  month.  At  the  time 
of  his  death,  he  had  accumulated  an  estate  of  about  $1,350. 
In  similar  cases,  we  have  sustained  verdicts  ranging  from 
$5,000  to  $8,000.  Hively  v.  Webster  County,  117  Iowa,  672, 
91  N.  W.  1041 ;  Haas  v.  Chicago,  M.  &  St.  P.  R.  Co.,  90  Iowa, 
259,  57  Ts:.  W.  894;  Locke  v.  Sioux  Citv  &  P.  R.  Co.,  46  Iowa, 
109;  Rose  v.  Des  Moines  Valley  R.  Co.,  39  Iowa,  246.  We 
think  that  an  allowance  of  more  than  $8,000  as  damages  lo 
decedent's  estate,  resulting  from  his  death,  would  be  excessive, 
and  reach  the  conclusion  that  the  trial  court  erred  in  sustaining 
the  allowance  made  by  the  jury.  If  the  plaintiff  shall  see  fit 
to  accept  a  judgment  for  $8,000,  the  case  may  stand  affirmed. 
On  refusal  to  accept  a  judgment  for  that  amount,  it  must  be 
reversed.  The  plaintiff  may  file  such  election  in  this  court  within 
30  days  after  the  final  announcement  of  this  opinion,  and  have 
an  affirmance  entered.  On  failure  to  make  such  election,  the 
case  will  be  remanded,  and  the  nlaintiff  will  have  the  same  time 
after  remand  to  file  such  an  election  in  the  trial  court.  If  no 
such  election  is  filed  on  remand  of  the  case,  the  lower  court  shall 
proceed  to  a  new  trial  as  upon  a  reversal.  Costs  of  the  appeal 
are  taxed  to  appellant. 

The   judgment   of   the   trial   court   is   therefore   affirmed   on 
condition. 
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(Supreme  Court  of  Missouri,   Nov.  27,  1911.) 
[141  S.  W.  Rep.  870.] 

Evidence— Opinion    Evidence— Subject    of    Expert    Testimony.— A 

witness  need  not  be  an  expert  in  order  to  be  competent  to  testify 
as  to  the  speed  of  a  street  car. 

Street  Railroads— Operation— Injuries— Contributory  Negligence.* 
— Where  a  coachman,  who  was  driving  about  8  miles  an  hour  and 
could  have  stopped  the  carriage  in  the  space  of  8  or  10  feet,  while 
himself  about  22  feet  from  a  street  car  track  saw  a  car  two  blocks 
away,  but  the  horses'  heads  being  about  10  feet  from  the  track,  he 
was  not  guilty  of  negligence  as  a  matter  of  law  in  failing  to  stop, 
even  though  the  car  was  going  so  rapidly  that  it  struck  the  carriage 
before  he  could  cross  the  track,  for,  from  the  short  distance  he  was 
from  the  track,  it  would  have  been  impossible  for  him  to  have 
stopped  without  having  the  heads  of  his  horses  in  danger. 

Negligence — Imputed  Negligence — Husband  and  Wife — Concurring 
Negligence.! — The  negligence  of  neither  a  husband  nor  his  servant 
can  be  imputed  to  the  wife  in  case  she  is  injured  by  his  and  another's 
concurring  negligence. 

Negligence — Imputed  Negligence — Master  and  ServanLf — While 
ordinarily  the  negligence  of  a  third  person  cannot  be  imputed  to 
one  who  is  injured,  the  negligence  of  a  servant  is  imputabte  to  the 
master,  and,  when  contributing  to  his  injury,  will  completely  bar  his 
recovery. 

Street  Railroads — Injuries — Pleading — Burden  of  Proof. — Where  a 
street  railway  alleged  that  an  injury  was  occasioned  by  the  negli- 
gence of  plaintiff's  coachman,  the  burden  was  upon  it  to  prove  that 
the  coachman  was  plaintiff's  servant. 

Street  Railroads — Injuries — Questions  for  Jury. — In  an  action 
against  a  street  railway,  where  it  was  contended  that  a  driver,  whose 
negligence  contributed  to  the  injury,  was  plaintiff's  servant,  the  evi- 
dence being  conflicting  the  question  was  for  the  jury,  and  the  court  could 
not  as  a  matter  of  law  declare  that  the  driver  was  plaintiff's  servant. 

Graves,  P.  J.,  dissenting. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  right  to 
cross  street  railway  tracks  with  the  knowledge  that  a  car  is  ap- 
proaching, see  last  foot-note  of  Strauchon  v.  Metropolitan  St.  Ry. 
Co.  (Mo.),  40  R.  R.  R.  669.  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  669;  foot- 
note of  Blake  v.  Rhode  Island  Co.  (R.  I.),  39  R.  R.  R.  792,  62  Am. 
&  Eng.  R.  Cas.,  N.  S.,  792;  first  foot-note  of  McGahey  v.  Citizens* 
Ry.  Co.  (Neb.),  39  R.  R.  R.  242,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  242. 

tFor  the  authorities  in  this  series  on  the  subject  of  imputable 
negligence,  see  last  foot-note  of  Louisville  &  N.  R.  Co.  v.  Calvert 
(Ala.),  40  R.  R.  R.  8,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  8;  foot-note  of 
Gress  v.  Philadelphia,  etc..  R.  Co.  (Penn.),  38  R.  R.  R.  626,  61  Am. 
&  Eng.  R.  Cas.,  N.  S..  626;  first  foot-note  of  Basler  v.  Sacramento 
Gas,  etc.,  Co.  (Cal.),  38  R.  R.  R.  554,  61  Am.  &  Eng.  R.  Cas.,  N.  S., 
554. 
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In  Banc.  Appeal  from  St.  Louis  Circuit  Court;  Chas.  Cla- 
flin  Allen,  Judge. 

Action  by  Rebecca  A.  Moon  against  the  St.  Louis  Transit 
Company.  ]?rom  a  judgment  for  defendant  on  a  directed  verdict, 
plaintiff  appeals.     Reversed  and  remanded. 

The  plaintiff  instituted  this  suit  against  the  defendant  to  re- 
cover the  sum  of  $15,000  damages  for  personal  injuries  sustained 
through  the  alleged  negligence  of  the  defendant.  A  trial  was  had 
in  the  circuit  court  of  the  city  of  St.  Louis,  which  resulted  in 
the  plaintiff  taking  an  involuntary  nonsuit,  with  leave  to  move  to 
set  same  aside.  Upon  motion  for  that  purpose  being  filed 
and  overruled,  the  plaintiff  duly  appealed  the  cause  to  this  court. 
The  facts  are  few,  and  are  substantially  as  follows,  as  appear 
from  appellant's  and  respondent's  statements  of  the  case: 

Appellant's  evidence  tended  to  show  that  she  was  riding  in 
her  husband's  carriage,  which  was  driven  by  her  husband's  driver, 
her  husband  sitting  by  her  side,  about  11  o'clock  p.  m.  on 
February  13,  1904.  While  crossing  Taylor  avenue  at  its  inter- 
section with  Washington  boulevard,  her  husband's  carriage  was 
struck  by  a  St.  Louis  Transit  Company  car,  then  going  at  a 
speed  estimated  from  17  to  25  miles  an  hour.  No  gong  or  bell 
was  rung  or  any  other  warning  given  of  the  approach  of  the  car. 
The  car  had  on  it  a  small,  dim  light.  The  carriage  when  struck 
was  knocked  upon  its  side,  and  dragged  from  40  to  100  feet, 
the  plaintiff  was  cut  and  bruised  severely,  her  neck  twisted 
and  strained  so  as  to  cause  her  great  pain  and  suffering  for 
many  years,  and  a  dizziness  caused  which  at  time  of  trial  still 
existed.  The  limit  of  speed  permissible  under  the  ordinance 
in  evidence,  No.  21,113,  was  15  miles  per  hour,  restrained,  how- 
ever, by  that  provision  which  provided  that  it  should  not  be 
construed  as  sanctioning  or  allowing*  any  car  at  any  time  or 
place  to  run  at  any  rate  of  speed  which  may  be  dangerous  to 
the  safetv  of  passengers  or  persons  on  the  streets.  The  driver 
of  the  carriage  testified  that,  when  he  got  about  100  feet  from 
the  track,  he  slowed  down  and  checked  his  horses  and  listened 
for  a  car,  and,  hearing  none,  he  increased  his  speed  to  about  the 
same  gait  that  he  was  going  just  before  he  slacked  up,  and  from 
thaf  time  until  he  was  struck  he  looked  both  ways  and  listened 
for  cars.  He  did  not  hear  or  see  any  and  proceeded  to  cross 
the  tracks  fi^oing  from  6  to  8  miles  an  hour.  When  his  horses 
got  about  8  feet  from  the  track,  he  being  about  20  feet  there- 
from, he  saw  a  car  coming  from  the  south,  he  thought  about 
150  or  160  feet  away.  He  judged  he  could  cross  safely,  but, 
when  his  horses  were  about  3  feet  from  the  track,  he  saw 
that  the  car  was  coming  much  faster  than  he  at  first  thought, 
and  he  then  whipped  up.  The  carriage  was  struck  on  the  rear 
hub.     The  driver  testified  that  the  car  was  going  about  three 
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times  as  fast  as  the  carriage  at  the  time  he  was  struck,  and 
that  he  could  have  stopped  the  carriage  in  a  distance  of  from 
eight  to  ten  feet.  There  was  no  evidence  as  to  the  distance  in 
which  the  car  could  have  been  stopped.  The  driver  also  testi- 
fied that  he  was  coachman  for  the  family;  drove  Mr.  and  Mrs. 
Moon;  took  orders  from  both  of  them;  and  that  Mr.  Moon 
was  his  master  and  Mrs.  Moon  was  his  mistress. 

J  no.  A,  Gilliam,  for  appellant. 

Boyle  &  Priest  and  Thos,  M,  Pierce,  for  respondent. 

Woodson,  J.  (after  stating  the  facts  as  above).  1.  There  are 
but  three  legal  propositions  presented  by  this  record  for  de- 
termination, namely :  First.  Did  the  court  err  in  excluding  the 
testimony  of  witnesses  offered  to  show  the  speed  at  which  the 
car  was  running  at  the  time  of  and  just  prior  to  the  collision, 
who  were  not  shown  to  have  been  experts  in  that  regard?  Sec- 
ond. Was  the  driver  of  the  carriage  guilty  ot  negligence  as  a 
matter  of  law?  Third.  Was  his  negligence  imputable  to  the 
appellant?  We  will  dispose  of  those  questions  in  the  order 
stated. 

[1]  The  first  proposition  mentioned  has  been  definitely  set- 
tled against  the  respondent  by  this  court  in  a  number  of  cases. 
For  instance,  in  the  case  of  Stotler  v,  Chicago  &  Alton  Rail- 
way Co.,  200  Mo.  123,  loc.  cit.  128,  98  S.  W.  509,  Judge  Lamm 
quoted  with  approval  the  following  language  of  Judge  Black  in 
the  case  of  Walsh  zf,  Missouri  Pacific  Railwav  Company,  102 
Mo.  582,  14  S.  W.  873,  15  S.  W.  757,  to  wit:'"The  first  point 
made  by  the  appellant  is  that  there  is  no  competent  evidence 
showing  that  the  train  was  running  at  a  rate  of  speed  exceeding 
six  miles  an  hour.  This  case  is  quite  unlike  that  of  Williams 
V.  Railroad,  96  Mo.  275  [9  S.  W.  573].  There  the  witness  did 
not  see  the  moving  cars.  He  heard  the  noise  from  the  collision 
only,  and  was  at  his  stable,  and  not  at  the  place  of  the  accident. 
Under  such  circumstances  his  evidence  was  deemed  to  be  of  no 
value.  Here  the  witness  Katz,  who  says  the  train  was  running 
18  or  20  miles  per  hour,  was  standing  in  his  door  with  the  train 
in  front  of  him.  It  was  in  the  nighttime,  it  is  true,  but  he  says 
the  streets  were  lighted,  and  that  there  were  lights  on  the  cars. 
The  case  just  cited  asserts  the  rule  to  be  that  the  rate  of  speed 
of  moving  cars  may  be  shown  by  the  opinion  of  a  witness  who 
saw  the  cars  in  motion.  Such  an  opinion  ro  more  involves  a 
question  of  science  than  does  an  opinion  concerning  the  speed 
of  a  horse.  One  who  sees  a  moving  train  and  possesses  a 
knowledge  of  time  and  distance  is  competent  to  express  an 
opinion  as  to  the  rate  of  speed  at  which  a  train  is  moving.  Rail- 
road V.  Van  Steinburg,  17  Mich.  99.  See,  also.  Pence  v.  Rail- 
road, 79  Iowa,  389,  44  N.  W.  686.  The  opinion  of  one  who 
has  never  timed  moving  cars  may  not  be  as  reliable  as  the  opin- 
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ion  of  one  who  has  had  such  experience,  but  that  goes  to  the 
weight,  and  not  the  competency,  of  the  evidence."  The  witness 
in  that  case  was  not  shown  to  have  been  an  expert  upon  the 
question  of  the  speed  of  trains,  but  gave  his  opinion  as  to  the 
speed  it  was  going,  simply  from  seeing  it  run.  Judge  Lamm  in 
that  case  adds:  "Obviously  it  would  be  nonsense  to  say  that  a 
rate  of  speed  could  only  be  shown  by  expert  testimony.  If  that 
were  so,  then  a  plaintiff  injured  by  negligent  speed,  who  was  so 
unfortunate  as  to  have  no  premonition  of  his  coming  fate,  and 
who,  therefore,  had  omitted  to  provide  himself  with  experts  at 
hand  and  so  located  as  to  see  the  train  and  judge  of  its  speed 
at  the  critical  time,  would  be  in  hard  lines  indeed.  The  story 
of  such  a  case  would  run  thus:  No  experts,  no  case."  We  are 
therefore  of  the  opinion  that  the  trial  couri  erred  in  rejecting 
the  evidence  offered  by  appellant. 

[2]  2.  Counsel  for  appellant  also  insist  that  the  court  erred 
in  holding  as  a  matter  of  law  that  the  driver  of  the  carriage 
was  guilty  of  negligence  which  directly  contributed  to  the  in- 
jury. There  can  be  no  question  but  what  that  ruling  of  the 
court  was  erroneous,  without  the  testimony  of  the  driver,  which 
was  to  the  effect  that  when  he  was  22  feet  from  the  track  he 
saw  or  could  have  seen  a  car  approaching  at  Olive  street,  two 
blocks  away,  and  that  he  was  driving  about  8  miles  an  hour,  and 
could  have  stopped  the  carriage  in  a  space  of  8  or  10  feet.  Upon 
that  evidence  counsel  for  respondent  insist  that  if  the  driver  when 
22  feet  east  of  the  track  saw  the  car,  or  could  have  seen  it  two 
blocks  PWRv.  and  could  have  stonned  the  carriage  in  8  or  10  feet, 
and  failed  to  do  so,  then  was  guilty  of  negligence  as  a  matter  of 
law.  In  other  words,  it  is  contended  that  the  driver's  own  testi- 
mony shows  that  he  had  ample  time  and  space  within  which  \o 
have  stopped  the .  carriage,  and  thereby  have  avoided  the  col- 
lision, and,  having  failed  to  so  do,  he  was  guilty  of  negligence 
as  a  matter  of  law.  That  is,  if  he  saw  the  car  at  that  distance 
and  did  not  stop,  he  was  guilty  of  negligence  in  not  doing  so, 
and  if  he  could  have  seen  it  by  looking,  but  did  not  do  so,  then 
he  was  guilty  of  negligence  in  failing  to  look. 

If  the  foregoing  evidence  upon  which  counsel  for  respondent 
predicate  that  insistence  was  all  the  testimony-  bearing  upon  that 
point  then  that  insistence  would  undoubtedly  be  sound,  but,  un- 
fortunately for  respondent,  that  was  not  all  the  evidence  bear- 
ing upon  that  question,  for  the  record  shows  that  the  heads  of 
the  horses  were  onlv  8  or  10  feet  from  the  track  when  the 
driver  was  22  feet  from  it ;  that  is,  he  was  the  length  of  the 
horses  plus  the  srace  between  them  and  him  further  from'  the 
track  than  were  the  heads  of  the  horses.  That  being  true,  and 
coupled  with  the  further  fact,  which  the  evidence  tended  to 
show,  that  the  driver  could  not  have  stopped  the  horses  under 
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8  or  10  feet,  their  heads  would  have  been  right  in  the  line  of  the 
track,  had  he  stopped  them  within  that  distance;  and,  had  he 
done  so  under  that  state  of  facts,  the  car  which  projects  a  foot 
or  two  over  the  rail  would  have  struck  the  horses'  heads,  and 
what  would  have  been  the  result  of  that  no  one  can  tell.  But 
that  is  not  all.  The  evidence  for  appellant  further  tended  to 
show  that  the  driver  did  not  realize  or  discover  that  the  car 
was  running  in  excess  of  the  ordinance  speed  until  the  team  was 
within  three  feet  of  the  track,  which  fact  made  it  impossible  for 
him  to  have  stopped  in  time  to  have  avoided  the  collision  if  he 
could  not  have  stopped  the  team  under  8  or  10  feet  as  the  evi- 
dence tended  to  show ;  and,  until  he  discovered  the  speed  of  the 
car,  the  driver  had  the  right  to  presume  and  to  rely  upon  the 
presumption  that  the  car  was  not  running  in  excess  of  the  speed 
prescribed  by  the  ordinance.  If  the  speed  of  the  car  had  not 
exceeded  that  fixed  by  ordinance,  then  clervdy  under  the  evi- 
dence in  this  case  the  collision  would  not  have  occurred.  Con- 
sequently we  must  hold  that  the  court  erred  in  holding  as  a  mat- 
ter of  law  that  the  driver  was  guilty  of  negligence.  That  was 
a  question  of  fact  which  should  have  been  submitted  to  the  jury 
by  appropriate  instructions  given  by  the  court.  This  proposi- 
tion is  therefore  ruled  in  behalf  of  appellant. 

3.  This  brings  us  to  the  consideration  of  the  last  proposition 
presented,  namely,  Was  the  negligence  of  the  driver  of  the  car- 
riage in  which  the  appellant  and  her  husband  were  seated  im- 
putable to  her?  The  trial  court  not  only  held  that  the  driver  of 
the  carriage  was  guilty  of  negligence  as  a  matter  of  law,  but 
also  that  his  negligence  was  imputable  to  appellant.  In  view  of 
our  holding  on  the  second  proposition  in  the  case,  as  stated  in 
the  second  paragraph  hereof,  this  ruling  of  the  trial  court  was 
also  erroneous,  for  the  reason  the  court  had  no  right  to  impute 
the  negligence  of  the  driver  to  the  appellant,  at  least,  until  after 
it  has  been  determined  that  he  was  guilty  c.^  negligence.  But, 
independent  of  that  holding,  counsel  for  appellant  contends  that, 
even  though  it  be  conceded  that  the  driver  was  guilty  of  negli- 
gence which  contributed  to  the  injury,  nevertheless,  appellant 
is  entitled  to  a  recovery  in  this  case  for  any  injury  she  may  have 
received  bv  the  negligence  of  the  respondent,  for  the  reason 
that  the  driver's  negligence  is  not  imputable  to  her.  Upon  the 
other  hand,  counsel  for  respondent  insist  that  the  driver  was 
not  only  the  servant  of  the  husband,  but  was  also  that  of  the 
appellant.  We  have  heretofore  set  forth  the  evidence  bearing 
upon  that  question  as  stated  by  counsel  for  respondent  in  their 
statement  of  the  case. 

[3]  The  law  in  this  state  is  well  settled,  3s  well  as  in  many 
of  the  others,  that  the  negligence  of  neither  the  husband  nor 
that  of  his  servant  is  imputable  to  that  of  the  wife.  Schultz  zk 
Old  Colony  St.  Ry.  Co.,  193  Mass.  309,  79  N.  E.  873,  8  L.  R. 
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A.  (N.  S.)  597,  and  note,  loc.  cit.  656,  118  Am.  St.  Rep.  502. 
After  an  extended  review  of  the  authorities  in  that  case,  the 
court  concluded  with  the  following  language:  "But  the  great 
weight  of  authority  is  in  favor  of  the  proposition  that  the  neg- 
ligence of  a  husband  is  ordinarily  not  imputed  to  his  wife,  in 
case  she  is  injured  by  his  and  another's  concurring  negligence." 

[4]  That  is  the  general  rule,  not  only  between  husband  and 
wife,  but  also  between  all  others,  as  will  be  seen  from  a  con- 
sideration of  the  following  cases:  Stotler  v.  Chicago  &  A.  R. 
Co.,  200  Mo.,  loc.  cit.  146-148,  98  S.  W.  509;  Becke  v.  Railroad, 
102  Mo.  544,  13  S.  W.  1053,  9  L.  R.  A.  157;  Sluder  v.  Railroad, 
189  Mo.,  loc.  cit.  138  et  seq.,  88  S.  W.  648,  5  L.  R.  A.  (N.  S.) 
186;  Loso  v,  Lancaster  County,  77  Neb.  466,  109  N.  W.  752,  8 
L.  R.  A.  (N.  S.)  618;  McBride  v.  Des  Moines  Citv  R.  Co.,  134 
Iowa,  398,  109  N.  W.  621-622;  Bailey  v,  Centervifle,  115  Iowa, 
273,  88  N.  W.  379;  Willfong  v.  Railroad,  116  Iowa,  548,  90  N. 
W.  358;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Creek,  130  Ind.  139, 
29  N.  E.  481,  14  L.  R.  A.  733;  Chicago,  etc.,  R.  Co.  v.  Spilker, 
134  Ind.  380,  33  N.  W.  280,  34  N.  E.  218;  Lake  Shore,  etc., 
R.  Co.  V,  Mcintosh,  140  Ind.  261,  38  N.  E.  476;  Indianapolis, 
etc.,  R.  Co.  V,  Johnson,  163  Ind.  518,  72  N  E.  571 ;  Reading 
Township  v,  Telfer,  57  Kan.  798,  48  Pac.  134,  57  Am.  St.  Rep. 
355 ;  Neal  v.  Reniall,  98  Me.  69,  56  Atl.  209,  63  L.  R.  A.  668 ; 
Finley  v.  Chicago,  etc.,  R.  Co.,  71  Minn.  471,  74  N.  W.  174; 
Whitman  v,  Fisher,  98  Me.  577,  57  Atl.  895 ;  Lammers  v.  Great 
Northern  R.  Co.,  82  Minn.  120,  84  N.  W.  728;  Teal  v,  St. 
Paul  City  R.  Co.,  96  Minn.  379,  104  N.  W.  945;  Flori  v.  St. 
Louis,  3  Mo.  App.  231 ;  Hedges  v.  Kansas  City,  18  Mo.  App. 
62;  Munger  v.  Sedalia,  66  Mo.  App.  629;  Hajsek  v.  Chicago, 

B.  &  Q.  R.  Co.,  68  Neb.  539,  94  N.  W.  609;  Harris  v,  Uebel- 

hoer,  75  N.  Y.  169;  Platz  v.  Cohoes,  24  Hun,  101,  affirmed  89 

N.  Y.  219,  42  Am.  Rep.  286;  Hoag  v.  New  York,  etc.,  R.  Co., 

Ill  N.  Y.  202,  18  N.  E.  648;  Metcalfe  v,  Rochester  R.  Co.,  12* 

App.  Div.  147,  42  N.  Y.  Supp.  661 ;  Hennes^y  v,  Brooklyn  City 

R.  Co.,  73  Hun,  269,  26  N.  Y.  Supp.  321 ;  Davis  v.  Guarnieri, 

45  Ohio  St.  470,  15  N.  E.  350,  4  Am.  St.  Rep.  548;  Gulf,  etc., 

R.    Co.  V.  Greenlee,   62  Tex.    344;    Galveston,  etc.,    R.    Co.  v, 

Kutac,  72  Tex.  643,  11  S.  W.  127;  Schouler^s  Dom.  Rel.   (5th 

Ed.)  §§  34-50;  Sheffield  v.  Central  Union  Tel.  Co.  (C.  C.)  36 

Fed.  164;  Shaw  v.  Craft  fC.  C.)  37  Fed.  317;  Petersen  v.  St. 

Louis    Transit   Co.,    199   Mo.    331,  97  S.    W.    860;  Noyes    v, 

Boscawen,  64  N.   H.  361,  10  Atl.   690,  10  Am.  St.    Rep.  410; 

Lapslev  V.  Union  Pac.  R.  Co.  (C.  C.)  50  Fed.  172,  affirmed  51 

Fed.  174,  2  C.  C.  A.  149,  16  L.  R.  A.  400;  Dickson  v.  Missouri 

Pac.  R.  Co.,  104  Mo.,  loc.  cit.  504,  16  S.  W.  381 ;  Johnson  v, 

St  Joseph,  96  Mo.  App.,  loc.  cit.  671,  71  S.  W.  106;  Southern 

Ry  Co.  V.  King,  128  Ga.  383,  57  S.  E.  687,  11  L.  R.  A.  (N. 
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S.)  829,  119  Am.  St.  Rep.  390;  Schultz  v.  Old  Colony  St.  Ry., 
193  Mass.  309,  79  N.  E.  873,  8  L.  R.  A.  (N.  S.)  597,  118  Am. 
St.  Rep.  502. 

However,  the  general  rule  before  stated  has  this  exception  or 
qualification,  viz.,  that  negligence  of  a  serv:;nt  is  imputable  to 
the  master,  and,  if  the  latter  is  injured  through  the  concurring 
negligence  of  the  servant  and  that  of  some  third  persons,  then 
the  negligence  of  the  servant  is  imputable  to  the  master,  and 
will  bar  his  right  of  recovery  as  completely  as  if  his  own  negli- 
gence had  contributed  to  his  injury. 

[5]  In  the  case  at  bar,  as  in  all  other  cases,  the  burden  of 
proof  is  upon  the  party  who  alleges  the  fact  to  prove  that  the 
driver  of  the  carriage  was  the  servant  of  the  appellant. 

[6]  While  there  is  some  evidence  which  tends  to  show  the 
driver  was  her  servant,  yet  there  was  equally  as  much,  if  not 
more,  which  tended  to  show  that  he  was  the  servant  of  the 
husband,  and  not  that  of  the  appellant.  Certainly  it  was  not 
so  conclusively  shown  that  he  was  her  servant  in  a  legal  sense 
as  justified  the  trial  court  to  so  declare  as  a  matter  of  law  as  it 
must  have  done  in  this  case. 

At  most,  the  evidence  upon  that  question  was  vague,  general, 
and  uncertain  in  meaning,  and  clearly  insufficient  upon  which 
to  predicate  a  demurrer.  • 

This  ruling  of  the  court  was  also  erroneous. 

We  therefore  reverse  the  judgment  and  remand  the  cause  for 
a  new  trial.  All  concur,  except  Graves,  J.,  who  dissents  as  to 
result  in  separate  opinion. 
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(Supreme  Court  of  Arkansas,  Oct.  23,  1911.) 
[140  Fed.  Rep.  726.] 

Kailroad — Injuries  to  Traveler — Crossing  Accident. — Where  plain- 
tiff was  struck  and  injured  by  an  engine  at  a  public  street  crossing, 
it  was  immaterial  that  he  had  previously  been  a  trespasser  on  the 
railroad's  right  of  way;  he  being  entitled  while  on  the  crossing  to 
the  rights  of  a  traveler. 

Railroads — Crossing  Accident — Duty  to  Traveler. — It  is  the  duty 
of  a  railroad  company  to  exercise  ordinary  care  in  the  operation  of 
its  trains  to  prevent  injury  to  a  traveler  at  a  crossing. 

Rallxx>ads — Crossing  Accident — Contributory  Negligence — Duty  to 
Look  and  Listen.* — ^A  traveler  approaching  a  railroad  crossing  must 
not  only  look  in  both  directions  and  listen  for  the  approach  of  trains 
before  he  goes  on  the  track,  but  he  must  con^nue  to  do  so  until 
he  has  passed  the  point  of  danger. 

RgUroada — Crossing  Accident — Look  and  Listen^Contributory 
Negligence.t — A  traveler  linjured  at  a  railroad  crossing  will  "be 
deemed  to  have  seen  and  heard  an  approaching  train  if  the  oppor- 
tunity iwas  such  that  he  could  not  have  failed  to  have  seen  or  heard, 
if  he  had  used  ordinary  care  in  looking  and  listening. 

Railroads — Crossing  Accident  —  Contributory  Negligence  —  Look 
and  Listen — Question  for  Jury. — Where,  at  the  time  plaintiff  was 
injured  on  a  railroad  crossing,  it  was  night  or  so  dark  that  it  was 
impossible  that,  though  he  looked,  he  could  not  have  seen  the  ap- 
proaching train,  it  could  not  be  said  as  a  matter  of  law,  from  the 
physical  facts,  that  he  did  not  look,  when  he  testified  that  he  looked 
and  saw  no  train. 

Railroads  —  Crossing  Accident  —  Contributory  Negligence  —  Look 
and  Listen — Question  for  Jury. — In  an  action  for  injuries  at  a  rail- 
road crossing,  whether  plaintiff  failed  to  look  and  listen  held  for 
the  jury. 

Appeal  and  Error — Instructions — Prejudice. — Where,  in  an  action 
for  injuries  at  a  railroad  crossing,  the  issue  of  discovered  peril, 
though  raised  in  the  complaint,  was  not  made  an  issue  on  the  trial, 
defendant  was  not  prejudiced  by  the  court's  failure  to  charge  that 


*See  first  foot-note  of  Lindsay  r.  Pennsylvania  R.  Co.  (N.  J.), 
35  R.  R.  R.  755,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  7§5;  second  foot-note 
of  Case  V.  Chicago,  etc.,  R.  Co.  (Iowa),  37  R.  R.  R.  367,  60  Am.  & 
Eng.  R.   Cas.,   N.   S.,  367. 

tSee  third  foot-note  of  Virginia-Carolina  Ry.  Co.  v.  Clawson 
(Va.),  38  R.  R.  R.  134,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  134;  last  foot- 
note of  Heinz  v.  Baltimore  &  R.  Co.  (Md.),  38  R.  R.  R.  172,  61  Am. 
&  Eng.  R.  Cas.,  N.  S.,  172;  fourth  foot-note  of  Illinois  Cent.  R.  Co. 
V.  O'Neill  (C.  C.  A.),  37  R.  R.  R.  99,  60  Am.  &  Eng.  R.  Cas.,  N. 
S.,  99. 
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plaintiflF  could  not  recover  on  the  theory  that  defendant's  employees 
injured  him  after  discovering  his  peril. 

Trial — Request  to  Charge — Instructians  Given. — It  is  not  error  to 
refuse  a  request  to  charge  fully  covered  by  instructions  given. 

Damages — Personal  Injuries — Evidence. — In  an  action  for  injuries 
to  a  traveler  at  a  railroad  crossing,  evidence  that  plaintiff  was  a 
married  man,  and  that  his  family  consisted  of  himself  and  wife,  five 
girls,  and  two  boys,  and  that  the  boys  were  only  five  and  eight  years 
old,  respectively,  was  inadmissible. 

Appeal  and  Error — Harmless  Error. — In  an  action  for  injuries, 
the  erroneous  admission  of  evidence  as  to  the  size  of  plaintiff's  fam- 
ily, which  could  only  tend  to  increase  the  damages,  could  be  cured 
by  fixing  the  amount  of  the  verdict  at  such  sum,  which,  after  con- 
sidering all  the  competent  testimony,  the  jury  would  have  been 
bound  to  have  allowed. 

Appeal  and  Error — Damages — Remittitur. — Plaintiff,  who  was  a 
carpenter  41  years  old,  and  earned  $1,200  a  year,  was  struck  by 
defendant's  train  at*  a  crossing,  and  severely  injured.  He  sustained 
a  rupture,  and  was  painfully  injured  about  the  head,  and  his  left 
arm  was  so  crushed  as  to  require  amputation,  after  which  his  earn- 
ing capacity  was  reduced  to  $300  a  year,  and  he  was  confined  to 
his  bed  at  least  six  weeks  and  suffered  great  pain.  The  court  erro- 
neously admitted  evidence  that  he  was  married,  and  that  his  family 
consisted  of  nine  members,  five  girls  and  two  boys,  etc.  Held,  that 
a  verdict  for  $17,000  was  excessive,  and  that  the  error  in  the  ad- 
mission of  such  evidence  would  be  cured  by  a  remission  of  all  of 
the  verdict  except  $7,000. 

Appeal  from  Circuit  Court,  Monroe  County;  Eugene  Lank- 
ford,  Judge. 

Actibn  by  T.  J.  Batsel  against  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

Thos,  S.  Bughee  and  Geo,  B,  Pugh,  for  appellant. 
Manning  &  Emerson,  for  appellee. 

Frauenthal,  J.  This  was  an  action  instituted  by  the  plain- 
tiff below  to  recover  damages  for  personal  injuries  which  he 
sustained  by  being  struck  and  run  over  by  one  of  defendant's 
trains  at  a  public  crossing  in  the  city  of  Brinkley.  The  jury  re- 
turned a  verdict  in  his  favor,  and  assessed  his  damages  at 
$17,000.  From  tfie  judgment  entered  upon  that  verdict  the  de- 
fendant has  prosecuted  this  appeal.  In  its  motion  for  a  new 
trial  it  sets  forth  a  number  of  grounds  why  the  judgment  should 
be  reversed,  but  on  this  appeal  it  only  presses  the  following: 
(1)  Because  there  is  not  sufficient  evidence  to  warrant  a  re- 
covery in  favor  of  the  plaintiflF;  (2)  because  the  court  erred  in 
certain  rulings  made  by  it  relative  to  the  instructions;  (3)  be- 
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cause  the  court  erred  in  permitting  the  introduction  of  certain 
incompetent  testimony;  (4)  because  the  verdict  is  excessive. 

The  plaintiff  was  struck  by  one  of  defendant's  trains  while  he 
was  crossing  the  railroad  track  in  a  public  street  in  the  city  of 
Brinkley,  known  as  New  Orleans  avenue.  The  defendant  con- 
tends that  the  evidence  is  not  sufficient  to  justify  a  recovery  in 
favor  of  plaintiff  because  (1)  he  was  a  trespasser  upon  its  prop- 
erty, and  there  is  no  proof  that  the  defendant  or  its  employ- 
ees could  have  avoided  the  injury  after  discovery  of  his  peril- 
ous situation  on  or  near  the  track;  and  (2)  because  the  plaintiff 
was  guilty  of  negligence  contributing  to  the  cause  of  the  injury. 
The  plaintiff  was  a  carpenter  and  millwright,  and  had  gone  to 
Brinkley  a  few  months  prior  to  the  time  he  sustained  this  in- 
jur>',  and  was  engaged  in  rebuilding  a  mill  that  had  been  de- 
stroyed by  a  cyclone  which  visited  that  city  about  that  time. 
With  his  family,  he  was  living  in  a  tent  upon  a  vacant  block  in 
the  center  of  the  business  section  of  the  city.  This  block  ad- 
joined New  Orleans  avenue  on  its  west,  and  defendant's  rail- 
road ran  across  it  from  west  to  east.  The  depot  was  located 
just  east  of  this  avenue,  and  some  of  the  principal  business 
houses  of  the  city,  including  hotels  and  the  post  office,  were  sit- 
uated near  this  vacant  block.  The  testimony  tended  to  prove 
that  the  public  for  a  long  time  prior  to  the  injury  had  been  us- 
ing the  space  between  the  double  tracks  along  this  vacant  block 
for  the  purpose  of  walking  to  and  from  these  various  business 
places.  A  beaten  path  lay  across  the  block  to  the  railroad 
track,  and  the  public  continuously  used  this  and  the  space  be- 
tween the  tracks  as  a  footpath  in  going  to  and  from  the  depot, 
hotels,  and  post  office.  On  May  26,  1909,  plaintiff  left  his  tent 
on  the  vacant  block  to  go  to  the  mill  where  he  was  working, 
which  was  located  east  of  the  depot.  He  proceeded  along  the 
pathway  to  the  railroad  track,  and  then  for  a  distance  of  75  or 
80  feet  between  the  tracks  to  New  Orleans  avenue.  This  street 
is  about  80  feet  wide,  and  runs  north  and  south  across  the  rail- 
road tracks.  The  plaintiff  proceeded  in  this  street  for  probably 
50  or  75  feet,  and  then  turned  south  and  crossed  the  defend- 
ant's track  in  order  to  get  to  a  platform  on  the  south  side  thereof. 
He  had  just  gotten  over  the  track,  and  was  on  the  ties  on  the 
outer  side  thereof,  and  in  the  act  of  stepping  to  the  platform, 
when  the  pilot  of  a  passenger  train  coming  from  the  west  struck 
him  in  the  back,  knocking  him  down,  and  dragging  him  along 
for  a  short  distance.  His  left  arm  was  crushed  to  such  an  ex- 
tent that  amputation  was  necessary,  and  he  was  severely  in- 
jured in  the  back  and  head.  The  injury  occurred  about  sun- 
set, and  there  was  a  sharp  conflict  in  the  testimony  as  to  the 
exact  hour,  and  also  as  to  the  degree  of  darkness  or  of  light  at 
that  time.  Some  of  the  witnesses  on  behalf  of  the  defendant 
testified  that  it  was  light,  and  a  train  on  the  track  could  have 
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been  readily  seen  for  the  distance  of  a  mile  or  more.  One  of 
the  witnesses  on  behalf  of  plaintiff  testified  that  it  was  "pretty 
dark."  Another  said  that  it  was  "nearer  dark  than  daylight." 
Another  stated  that  it  was  "dusk  dark."  The  plaintiff  said  it 
was  "real  dark,  or  getting  real  dark."  The  testimony  on  the 
part  of  the  plaintiff  tended  further  to  prove  that  there  was  no 
headlight  upon  the  engine  of  this  train,  that  no  bell  was  rung 
or  whistle  sounded  as  it  approached  this  crossing,  and  that  the 
train  was  going  at  a  rate  of  speed  of  from  12  to  15  miles  per 
hour  and  in  excess  of  the  speed  allowed  by  an  ordinance  of  the 
city.  The  plaintiff  testified  that,  when  he  first  reached  the  rail- 
road track  after  leaving  his  tent,  he  stopped,  and  thereupon 
looked  up  and  down  the  track,  and  listened  for  a  train,  and, 
neither  seeing  nor  hearing  a  train  running  on  the  track,  he  pro- 
ceeded between  the  tracks  until  he  got  to  New  Orleans  avenue, 
where  he  again  looked  and  listened  for  any  approaching  train. 
He  then  proceeded  into  the  street  until  he  got  near  the  east 
side  thereof,  when  he  turned  in  a  southerly  direction  to  the 
railroad  track  in  order  to  cross  it,  and  that,  before  going  upon 
the  track,  he  again  looked  up  and  down  the  track,  and,  neither 
seeing  nor  hearing  an  approaching  train,  he  proceeded  to  cross 
the  track.  At  this  time  there  was  an  engine,  from  which  the 
steam  was  escaping,  standing  on  a  side  track  nearby,  and  the 
consequent  noise  therefrom  was  probably  sufficient  to  prevent 
the  hearing  of  any  approaching  train.  Just  as  the  plaintiff  had 
crossed  the  track,  and  was  on  the  outside  ties,  some  one  cried 
out,  and,  as  he  turned,  the  train  struck  him. 

[1]  We  do  not  think  it  necessary  to  pass  upon  the  question 
as  to  whether  or  not  the  public  was  using  the  railroad  right  of 
way  along  the  vacant  block  as  a  highway  by  implied  invitation 
or  permission  of  defendant,  or  whether  the  use  thereof  by  the 
public  and  the  plaintiff  as  a  footpath  was  so  general,  long  con- 
tinued, and  oft  repeated  that  the  defendant  must  have  known  it 
and  acquiesced  in  it,  and  thus  have  constituted  the  plaintiff, 
while  in  the  use  thereof,  a  licensee,  and  not  a  trespasser.  Mo. 
&  N.  Ark.  Ry.  Co.  v,  Bratton,  85  Ark.  326.  108  S.  W.  518; 
Moody  V,  St.  L.,  I.  M.  &  S.  R.  Co.,  89  Ark.  103,  115  S.  W. 
400,  131  Am.  St.  Rep.  75.  The  injury  did  not  occur  upon  the 
railroad  right  of  way  in  this  vacant  block,  but  it  occurred  at 
the  public  crossing  in  a  public  street.  The  fact  that  prior  to 
that  time  the  plaintiff  had  been  walking  on  the  roadbed  between 
the  tracks  along  the  vacant  block,  whether  be  was  then  a  tres- 
passer or  not,  could  not  affect  his  rights  at  the  time  when  he 
was  actuallv  on  the  public  crossing.  When  he  was  in  the 
street,  at  this  public  crossing,  he  then  became  a  traveler  in  a 
public  highway  at  the  crossing  of  defendant's  track,  and  he  had 
then  the  right  to  use  such  crossing  equally  with  the  defendant. 
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At  that  place  and  time  he  was  not  a  trespasser  upon  defend- 
ant's right  of  way. 

[2]  At  such  place  it  was  the  duty  of  defendant  to  exercise 
ordinary  care  in  the  operation  of  its  train  to  prevent  any  in- 
jury to  him  as  a  traveler.  St.  L.  &  S.  F.  R.  Co.  v,  Carr,  94 
Aric.  246,  126  S.  W.  850.  The  principles  of  law  that  are  appli- 
cable to  a  case  like  the  one  at  bar,  where  the  traveler  has  been 
injured  by  a  train  at  a  public  crossing,  have  been  repeatedly  an- 
nounced by  this  court. 

[3]  It  has  been  held  that  it  will  constitute  negligence  for  one 
who  approaches  a  railroad  crossing  to  fail  to  look  in  both  direc- 
tions and  listen  for  the  approach  of  trains,  and  that  it  is  only 
in  exceptional  cases  that  it  is  proper  to  submit  to  the  jury  the 
question  as  to  whether  the  failure  to  exercise  that  precaution 
is  excusable.  The  traveler  must  not  only  look  and  listen  for  the 
approach  of  trains  before  he  goes  upon  the  track,  but  he  must 
continue  to  do  this  until  he  has  passed  the  point  of  danger. 
Railway  Co.  v.  Cullen,  54  Ark.  431,  16  S.  W.  169;  L.  R.  &  Ft. 
S.  Ry.  Co.  V.  Blewitt,  65  Ark.  235,  45  S.  W.  548;  St.  L.  &  S. 
F.  R.  Co.  z\  Crabtree,  69  Ark.  135,  62  S.  W.  64. 

[4]  Where  the  undisputed  evidence  shows  that  the  injured 
person  by  looking  or  listening  had  an  opportunity  to  see  and 
hear  the  approaching  train  before  the  time  of  the  accident,  and 
that  his  opportunity  was  such  that  he  could  not  have  failed  to 
have  seen  or  heard  the  train  in  time  to  have  avoided  the  injury 
if  he  had  used  ordinary  care  in  looking  and  listening,  then, 
under  the  law,  he  will  be  deemed  to  have  seen  and  heard  the 
train,  although  he  should  testify  that  he  looked  and  listened, 
and  did  not  either  hear  or  see  the  train.  Under  such  circum- 
stances, the  traveler  "is  deemed  to  have  seen  or  heard  what 
is  plainly  to  be  seen  or  heard."  Martin  v.  L.  R..  etc.,  Rv.  Co., 
62  Ark.' 156,  34  S.  W.  545;  St.  L.,  I.  M.  &  S.  R.  Co.  r.  Dil- 
lard,  78  Ark.  520,  94  S.  W.  617.  Such  a  doctrine  was  applied 
in  cases  where  it^  was  broad  daylight,  and  the  engine  or  train 
in  plain  view,  and  could  unquestionably  have  been  seen  if  the 
traveler  had  looked  in  the  direction  whence  it  came.  St.  L.,  I. 
M.  &  S.  R.  Co.  r.  Coleman,  135  S.  W.  338. 

*[51  Rut  if  it  was  night  or  so  dark  and  the  light  so  uncer- 
tain that  it  was  possible  that,  although  the  traveler  looked,  he 
could  not  have  seen  the  approaching  train,  then  it  cannot  be 
said  that  it  is  conclusively  shown  by  the  physical  facts  that  the 
traveler  did  not  look,  when  he  testified  that  he  did  do  so.  If 
it  was  too  dark  to  see  the  train,  then  it  cannot  be  conclusively 
inferred  that  the  traveler  failed  to  look,  or  that,  if  he  did,  he 
saw  the  train.  St.  L.,  I.  M.  &  S.  R.  Co.  v,  Johnson,  74  Ark. 
372,  86  S.  W.  282;  Arkansas  Central  R.  R.  Co.  v.  Williams, 
137  S.  W.  829. 

[6]  Under   such  circumstances,  the  question   is   still   one   of 
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fact,  and  it  is  left  in  doubt  as  to  whether  or  not  the  party  did 
look  and  listen  for  the  approach  of  the  train,  and  whether 
darkness  did  obscure  the  sight  of  the  train.  In  the  case  at  bar 
there  was  some  evidence  adduced  upon  the  trial  proving  that 
it  was  too  dark  to  see  the  train  without  a  headlight,  and  also 
that  the  escaping  steam  from  the  nearby  engine  on  the  side 
track  prevented  hearing  the  approaching  train.  According  to 
the  testimony  on  the  part  of  the  plaintiff,  the  approaching  train 
was  without  headlight,  and  no  warning  signal  was  given  by 
whistle  or  bell  of  its  approach.  Under  these  circumstances,  it 
became  a  question  of  fact  for  the  jury  to  determine  whether  or 
not  the  plaintiff  did  exercise  the  required  care  of  looking  and 
listening  for  the  train  before  attempting  to  cross  the  track. 

Counsel  for  defendant  urge  that  the  court  erred  in  refusing, 
at  its  requests,  to  instruct  the  jury  that  there  was  "no  testimony 
that  any  of  defendant's  employees  in  charge  of  the  train  which 
struck  him  saw  him  before  he  was  struck,"  and  that  plaintiff 
"cannot  recover  on  the  theory  that  the  defendant's  employees 
injured  him  after  discovering  his  peril."  In  the  complaint  it 
was  alleged  that  one  of  the  acts  of  negligence  on  the  part  of 
defendant  was  the  failure  to  exercise  ordinary  care  after  the 
perilous  situation  of  plaintiff  upon  the  track  was  discovered, 
but  during  the  trial  of  the  case  a  recovery  upon  this  alleged 
act  of  negligence  was  abandoned. 

[7]  No  testimony  was  adduced  to  support,  and  no  instruc- 
tion was  given  to  base  a  recovery  upon,  such  a  theory.  Such 
an  act  of  negligence  was  not  made  an  issue  upon  the  trial  of 
the  case.  The  defendant  was,  therefore,  not  prejudiced  by  the 
refusal  to  give  an  instruction  upon  a  matter  that  was  not  ac- 
tually in  issue.  Other  complaints  are  made  relative  to  the  rul- 
ing made  by  the  court  upon  instructions  given  and  refused. 
We  have  examined  each  of  these,  and  fail  to  find  any  error 
which  was  prejudicial. 

[8]  The  instructions  refused  were  fully  covered  by  others 
given,  and  the  objection  to  those  which  were  given  we  think 
relate  rather  to  their  verbiage,  which  would,  in  all  probability, 
have  been  corrected  if  the  attention  of  the  lower  court  had  been 
directed  to  them  by  specific  objection,  which  was  not  made. 
We  do  not  think  it  would  serve  any  useful  purpose  to  note 
these  objections  in  detail. 

[9]  It  is  earnestly  contended  by  counsel  for  the  defendant 
that  the  court  erred  in  permitting  the  plaintiff  to  testify  that 
he  was  a  married  man,  and  that  there  were  nine  members  of 
his  family,  consisting  of  five  girls  and  two  boys,  and  th^t  the 
boys  were  only  five  and  eight  years  old,  respectively.  Objec- 
tion was  duly  made  to  the  introduction  of  this  testimony,  and, 
upon  objection  thereto  being  overruled,  exceptions  were  duly 
noted  of  record.     In  the  case  of  St.  L.,  I.  M.  &  S.  R.  Co.  v. 
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Adams,  74  Ark.  326,  86  S.  W.  287,  109  Am.  St.  Rep.  85,  it  was 
held  (quoting  syllabus)  :  "In  an  action  foV  personal  injuries, 
evidence  as  to  the  size  of  plaintiff's  family  is  incompetent,  as 
it  does  not  tend  to  show  his  earning  capacity  but  rather  the 
amount  of  expenses;  and  it  is  prejudicial  as  calculated  to  arouse 
the  sympathies  of  the  jury.''  In  that  case  it  was  originally  de- 
cided that  the  judgment  should  be  reversed  upon  the  sole 
|[round  of  the  prejudicial  error  committed  by  permitting  the 
introduction  of  such  testimony.  Subsequently  a  remittitur  was 
allowed  to  be  entered  upon  the  motion  of  the  plaintiff.  As  held 
in  that  case  and  also  in  the  case  of  St.  L.,  I.  M.  &  S.  R.  Co.  v. 
Brown,  140  S.  W.  279,  such  remittitur  was  permitted  upon  the 
principle  that,  where  the  incompetent  testimony  was  of  a  na- 
ture the  sole  effect  of  which  was  to  enhance  the  amount  of  the 
damages  allowed,  the  prejudice  arising  therefrom  could  be  cured 
by  reducing  the  amount  of  the  damages.  In  order  to  eradicate 
any  prejudicial  effect  that  may  result  from  an  error  the  sole  ef- 
fect of  which  is  to  increase  the  amount  of  the  damages  and  thus 
to  make  them  excessive,  the  rule  laid  down  by  this  court  is 
that  it  will  "name  an  amount  so  low  that  there  can  be  no  rea- 
sonable ground  to  believe  that  a  jury  of  average  judgment, 
after  considering  the  evidence,  would,  when  properly  instructed 
as  to  the  law,  allow  plaintiff  a  less  sum  than  that  named,  and 
which  amount  the  court  can  clearly  see  is  not  excessive."  The 
testimony  in  the  case  at  bar  tended  to  prove  that  the  plaintiff 
was  41  years  old  and  earning  about  $1,200  per  year.  He  was 
struck  in^  the  back,  causing  a  rupture.  He  was  painfully  in- 
jured about  the  head,  and  his  left  arm  was  crushed  to  such 
an  extent  that  its  amputation  was  necessary.  He  was  left  in  a 
physical  condition  where  he  could  earn  very  little  money 
(about  $300  per  year).  He  was  confined  to  his  bed  for  at 
least  six  weeks,  and  suffered  great  pain  during  that  time,  and 
has  suffered  great  pain  since.  The  sole  effect  of  the  introduc- 
tion of  the  above  incompetent  testimony  was,  we  think,  to  en- 
hance the  amount  of  the  damages,  and  thus  to  make  the  amount 
of  the  damages  returned  excessive. 

[10]  By  fixing  the  amount  of  the  damages  at  a  sum  which, 
after  considering  all  the  competent  testimony,  we  think  a  jury 
would  have  been  bound  to  have  allowed,  any  prejudice  result- 
ing from  the  introduction  of  such  incompetent  testimony  would 
be  removed. 

[11]  By  requiring  the  plaintiff,  therefore,  to  enter  a  remitti- 
tur reducing  the  amount  of  the  judgment  to  such  an  amount, 
would  strip  the  verdict  of  any  prejudicial  effect  that  could  have 
arisen  on  account  of  the  error  from  the  introduction  of  this 
incompetent  testimony.  Taking  into  consideration  the  character 
of  the  injury  and  its  effect  upon  the  plaintiff  of  pain,  loss  of 
arm,  and  incapacity  to  labor,  we  are  of  the  opinion  that  to  name 
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the  amount  of  the  damages  at  $7,000,  would  strip  the  verdict 
of  any  prejudicial  effect  that  could  possibly  have  arisen  from 
the  introduction  of  this  incompetent  testimony,  and  that  this 
amount  will  be  so  low  that  there  can  be  no  reasonable  ground 
to  believe  that  a  jury,  after  considering  only  the  competent 
evidence  which  was  adduced  'Upon  the  trial,  would  have  al- 
lowed plaintiff  a  less  amount.  The  plaintiff  will  be  given  the 
piivilege  to  accept  this  sum,  if  he  is  so  advised,  and  if,  within 
15  days,  he  will  enter  a  remittitur  down  to  the  sum  of  $7,000, 
the  judgment  for  that  sum  will  be  affirmed.  Otherwise  the 
judgment  will  be  reversed,  and  this  cause  will  be  remanded  for 
a  new  trial. 


Seattle  Electric  Co.  v.  Hovden. 

(Circuit  Court  of  Appeals,  Ninth  Circuit,  July  3,  1911.) 

[190    Fed.    Rep.   7.] 

Negligence — Contributory  Negligence — Care  Required  as  against 
Negligence  of  Another — Mental  Capacity. — In  determining  the  ques- 
tion of  the  contributory  negligence  of  a  plaintiff  injured,  primal ily, 
through  the  negligence  of  defendant,  plaintiffs  want  of  mental  ca- 
pacity may  be  shown  and  considered,  and  he  can  only  be  held  to 
the  exercise  of  such  faculties  as  he  is  endowed  with  by  nature  to  ap- 
preciate and  guard  against  the  danger. 

Street  Railroads — Injury  to  Pedestrian — Contributory  Negligence.* 
— Plaintiff,  crossing  a  street  on  which  there  were  two  street  railroad 
tracks  near  the  middle  of  a  block,  after  passing  around  a  car  stand- 
ing on  the  track  nearest  to  her,  was  struck  and  injured  by  a  car 
on  the  other  track  moving  in  the  opposite  direction.  She  had  seen 
the  car  approaching,  but  at  a  distance  of  about  400  feet,  and  there 
was  evidence  tending  to  show  that  it  was  running  at  twice  its  law- 
ful speed,  which  fact  she  did  not  know.  Held,  that  she  had  the 
right  to  assume  that  it  was  not  running  at  an  unlawful  speed  and 
could  not  be  held  chargeable  with  contributory  negligence  as  a  mat- 
ter of  law. 

Street  Railroads — Injury  to  Pedestrian — Contributory  Negligence.! 
— A  pedestrian  in  crossing  a  street  railway  track  is  not  a  trespasser 

♦For  the  authorities  in  this  series  on  the  subject  of  the  right  to 
cross  street  railway  tracks  with  knowledge  that  a  car  is  approaching, 
see  foot-note  of  Blake  v.  Rhode  Island  Co.  (R.  10,  39  R.  R.  R.  792, 
62  Am.  &  Eng.  R.  Cas.,  N.  S.,  792;  first  foot-note  of  McGahey  ». 
Citizens'  Ry.  Co.  (Neb.),  39  R.  R.  R.  242,  62  Am.  &  Eng.  R.  Cas., 
N.  S.,  242. 

See  third  foot-note  of  Kern  v.  Des  Moines  City  Ry.  Co.  (Iowa),  32 
R.  R.  R.  29,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  29;  last  foot-note  of 
Keefe  v.  Seattle  Elect.  Co.  (Wash.),  33  R.  R.  R.  725,  56  Am.  &  Eng. 
R.  Cas.,  N.  S.,  725. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  to 
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on  the  right  of  way  of  the  street  railroad  company,  nor  bound  by 
any  strict  rule  of  law,  as  when  he  approaches  a  steam  railroad  cross- 
ing, to  stop,  look,  and  listen,  nor  to  take  special  precautions  to  de- 
termine whether  there  is  danger  in  going  upon  the  track. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  Division  of  the  Western  District  of  Washington. 

Action  at  law  by  Lena  Hovden  against  the  Seattle  Electric 
Company.  Judgment  (180  Fed.  487)  for  plaintiff,  and  defend- 
ant brings  error.     Affirmed. 

James  B,  Howe,  Hugh  A,  Tait,  and  E.  M.  Carr,  for  plain- 
tiflF  in  error. 
Martin  /.  Lufid,  for  defendant  in  error. 

Before  Gilbert  and  Morrow,  Circuit  Judges,  and  Wolver- 
TON,  District  Judge. 

Gilbert,  Circuit  Judge.  While  attempting  to  cross  a  street, 
not  at  a  regular  crossing,  but  near  the  middle  of  a  block,  the  de- 
fendant in  error  was  struck  and  injured  by  a  passing  street 
car.  She  had  seen  the  car  coming  in  her  direction,  but  distant, 
according  to  her  testimony,  about  475  feet  from  where  she 
stood.  A  car  going  in  the  opposite  direction  and  on  the  side  of 
the  street  nearest  to  her  had  stopped  in  front  of  her.  She 
passed  around  the  rear  end  of  it,  and  came  in  contact  with  the 
car  which  injured  her.  In  her  complaint  she  alleged  negli- 
gence, in  that  the  car  was  running  at  a  dangerous  rate  of  speed, 
to  wit,  at  a  rate  of  30  miles  an  hour,  and  without  warning 
or  signals  of  any  kind.  There  was  evidence  tending  to  show 
that  the  car  was  run  at  a  speed  of  from  20  to  25  miles  per  hour, 
and  greatly  in  excess  of  the  lawful  speed,  which  was  12  miles 
per  hour,  and  that  no  warning  was  given  by  ringing  the  bell, 
or  otherwise.  At  the  close  of  the  testimony  the  plaintiff  in  er- 
ror moved  for  an  instructed  verdict  in  its  favor  on  the  ground 
that  the  contributory  negligence  of  the  defendant  in  error  had 
been  conclusively  proven.     The  motion  was  denied.     A  verdict 

drive  or  walk  upon  or  cross  street  railway  tracks  at  other  points 
than  street  crossings,  see  first  paragraph  of  first  foot-note  of  Thomp- 
son V.  Albuquerque  Traction  Co.  (New  Mex.),  38  R.  R.  R.  656,  61 
Am.  &  Eng.  R.  Gas.,  N.  S.,  656;  Carroll  v.  Boston  Elev.  Ry.  (Mass.), 
36  R.  R.   R.  401,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  401, 

For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  highway  traveler  to  discover  approaching  car  before  at- 
tempting to  cross  street  railway  tracks,  see  first  foot-note  of  Hoff  v. 
Los  Angeles-Pac.  Co.  (Cal.),  39  R.  R.  R.  47,  62  Am.  &  Eng.  R.  Cas., 
N.  S.,  47;  last  paragraph  of  foot-note  of  Gettler  v.  Rhode  Island  Co. 
(R.  I.),  38  R.  R.  R.  221,  61  Am.  &  Eng.  R.  Cas..  N.  S.,  221;  second 
foot-note  of  Donohoe  v.  Portland  Ry.  Co.  (Ore.),  37  R.  R.  R.  66,  60 
Am.  &  Eng.  R.  Cas.,  N.  S.,  66;  last  foot-note  of  Dubose  v.  New 
Orleans,  etc.,  Co.  (La.),  37  R.  R.  R.  262,  60  Am.  &  Eng.  R.  Cas.,  N. 
S.,  262. 
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for  damages  was  returned  in  favor  of  the  defendant  in  error. 
The  plaintiff  in  error  moved  for  a  judgment  notwithstanding 
the  verdict,  which  was  overruled  by  the  court  Thereupon 
judgment  was  entered  upon  the  verdict. 

There  was  evidence  tending  to  show  that  the  defendant  in 
error,  although  she  was  of  mature  age  and  had  lived  in  Seattle 
two  years,  and  was  acquainted  with  the  running  of  the  street 
cars,  lacked  tiie  intelligence  and  capacity  to  care  for  herself 
which  is  possessed  by  the  average  adult  person  of  ordinary  un- 
derstanding and  intelligence.  On  that  ground  the  court  below 
denied  the  motion  for  nonsuit  and,  after  the  submission  of  all 
the  evidence,  denied  the  motion  for  a  peremptory  instruction 
to  the  jury  to  return  a  verdict  for  the  plaintiff  in  error. 

The  plaintiff  in  error  contends  that  tfiere  was  no  evidence  to 
warrant  the  jury  in  finding  negligence  on  its  part.  This  coii- 
tention  is  not  sustained  by  the  record.  We  are  not  called  upon 
to  deal  with  the  weight  of  the  evidence.  It  is  sufficient  to  point 
to  the  fact  that  there  was  testimony  tending  to  show  the  high 
rate  of  speed  of  the  car,  already  mentioned,  and  the  failure  to 
give  warning  or  signals. 

But  it  is  said  that  the  court  erred  in  denying  an  instructed 
verdict  on  the  ground  of  the  contributory  negligence  of  the  de- 
fendant in  error,  and  it  is  urged  that,  the  defendant  in  error 
having  seen  the  car  before  attempting  to  cross  the  street,  it 
was  her  c!utv  to  look  out  for  it.  and  that  in  crossing  as  she  did 
she  was  negligent  as  matter  of  law.  Ordinarily  the  question  of 
contribntorv  neelipence  is  to  be  determined  by  the  jury  from 
all  the  facts  and  circumstances  of  the  particular  case;  but  there 
are  cases  where  the  standard  of  duty  is  fixed,  and  is  defined  by 
law,  or  where  but  one  inference  is  deducible  from  the  admitted 
or  proven  facts.  In  such  a  case  it  is  the  court's  duty  to  with- 
draw the  question  of  negligence  from  the  jury.  We  are  to  in- 
quire whether  this  is  such  a  case. 

[1]  On  the  question  of  the  contributory  negligence  of  the  de- 
fendant in  error  as  affected  by  her  mental  condition,  counsel 
for  the  plaintiff  in  error  contend  that  all  adult  persons  pos- 
sessed of  sufficient  intelligence  to  go  about  the  streets  without 
the  necessity  for  guardianship  to  keep  them  out  of  harm's  way 
should  be  held  to  a  uniform  rule  of  responsibilitv  for  contribu- 
tory negligence,  for  the  reason  that  it  would  be  impracticable 
to  frame  varying  rules  of  responsibilty  for.  varying  degrees  of 
intelligence,  citing:  Worthington  n  Mencer,  96  Ala.  310,  11 
Sontb.  72.  1/  T.  R.  a.  407.  Rnt  in  Baltimore  &  Potomac  R.  z\ 
CumberlanrI,  176  U.  S.  232,  20  Sup.  Ct.  380.  44  L.  Ed.  447.  the 
Supreme  Court  announced  a  broader  doctrine  of  limitation  of 
responsibility  for  contributory  negligence  in  such  cases,  and 
said: 

"In   determining  the   existence  of   such   negligence,   we  are 
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not  to  hold  the  plaintiff  liable  for  faults  which  arise  from  in- 
herent physical  or  mental  defects  or  want  6i  capacity  to  appreci- 
ate what  is  and  what  is  not  negligence,  but  only  to  hold  to  the 
exercise  of  such  faculties  and  capacities  as  he  is  endowed  with 
by  nature  for  the  avoidance  of  danger.  The  defendant  is  pri- 
marily liable  for  his  own  negligence  and  can  only  escape  lia- 
bility for  nonobservance  of  such  precaution  as  his  observation 
or  the  experience  of  others  teaches  him  to  be  necessary,  by  prov- 
ing the  accident  would  not  have  occurred  if  the  plaintiff  had 
taken  such  precautions  as  his  own  observation  and  experience 
had  taught  him  to  be  necessary." 

The  instruction  of  the  court  to  the  jury  to  which  error  is 
assigned  was  in  harmony  with  the  views  thus  expressed  by  the 
Supreme  Court. 

[2]  But,  aside  from  the  question  just  discussed,  an  examina- 
tion of  the  record  in  this  case  does  not  convince  us  that  under 
all  the  facts  and  circumstances  the  defendant  in  error,  even  if 
she  had  been  possessed  of  ordinary  capacity  and  intelligence, 
in  proceeding  across  the  street  as  she  did  was  so  imprudent 
that  her  conduct  constituted  negligence  as  a  matter  of  law. 
Before  attempting  to  cross  the  street  she  observed,  as  she  testifies, 
the  car  which  subsequently  injured  her  approaching,  but  at  a  dis- 
tance of  approximately  500  feet.  With  the  car  at  that  distance, 
she  might  well  have  exercised  less  care  and  watchfulness  with- 
out the  imputation  of  negligence  than  would  have  been  required 
of  her  had  the  car  been  nearer.  She  estimated  that  she  would  have 
ample  time  to  cross  the  street  safely  before  the  car  could  travel 
the  intervening  sj>ace.  Her  estimate,  according  to  her  testi- 
mony, would  have  been  correct  if  the  car  had  been  running  at 
a  lawful  rate  of  speed.  She  testified  that  she  did  not  observe 
the  speed  of  the  approaching  car,  and  there  is  no  evidence  to 
the  contrary.  She  had  the  right  to  assume  that  it  was  not  pro- 
ceeding at  an  unlawful  rate  of  speed. 

[31  A  pedestrian  in  crossing  a  street  railway  track  is  not 
bound  to  take  such  precautions  as  are  demanded  of  one  who 
crosses  a  railroad  track.  He  is  not  a  trespasser  on  the  right 
of  way  of  the  street  car  company.  He  is  not  bound  by  any 
strict  rtile  of  law,  as  when  he  approaches  a  steam  railroad  cross- 
ing, to  stop,  look,  and  listen,  or  to  take  special  precautions 
to  determine  whether  there  is  danger  in  going  upon  the  track. 
Robbins  v.  Springfield  Street  Railway,  165  Mass.  30,  42  N.  E. 
334:  Finnick  v.  Boston  &  N.  C.  St.  Rv.,  190  Mass.  382,  77 
N.  E.  500:  Detroit  United  Rv.  v.  Nichols,  165  Fed.  289,  91 
CCA.  257;  Tacoma  Street  Ry.  Co.  v.  Hays,  110  Fed.  496, 
49  C  C.  A.  115;  Callahan  v.  Philadelphia  traction  Co.,  184 
Pa.  425,  39  Atl.  222. 

The  judgment  is  affirmed. 
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Northern  Pac.  Ry.  Co.  v,  Heaton. 

(Circuit  Court  of  Appeals,  Eighth  Circuit,  October  2,  1911.) 

[191  Fed.  Rep.  24.] 

Railroads — ^Action  for  Injury  at  Crossins^ — Crossing  Signals — When 
Question  for  Jury.* — The  testimony  of  a  number  of  witnesses,  whose 
attention  was  called  to  a  railroad  train  as  it  approached  a  crossing 
at  night,  at  which  it  struck  and  injured  plaintiff,  and  who  were  near 
enough  to  have  heard  the  crossing  signals,  if  given,  that  they  heard 
no  such  signals,  is  sufficient  to  sustain  the  finding  of  a  jury  that  the 
signals  were  not  given,  notwithstanding  the  affirmative  testimony  of 
the  engineer  and  fireman  that  they  were. 

Railroads — ^Action  for  Injury  at  Crossing — Proximate  Cause  of  In- 
jury— Failure  to  Give  Crossing  Signals. — The.  fact  that  a  plaintiff,  a 
boy  12  years  old,  on  approaching  a  railroad  crossing  at  night,  did 
not  notice  the  lighted  train  by  which  he  was  struck  and  injured, 
does  not  establish  as  matter  of  law,  and  contrary  to  the  verdict  of 
a  jury,  that  the  failure  to  give  the  crossing  signals,  by  bell  and 
whistle,  was  not  a  proximate  cause  of  the  injury. 

Railroads — Accidents  at  Crossings — Contributory  Negligence.! — 
The  care  required  of  a  minor  on  approaching  a  railroad  crossing  on 
a  highway  varies  with  his  age,  intelligence,  and  experience,  and  the 
fact  that  a  boy  less  than  12  years  old  failed  to  see  an  approaching^ 
train  at  night,  by  which  he  was  struck  and  injured,  does  not  estab- 
lish contributory  negligence  as  matter  of  law,  which  will  preclude 
a  recovery  for  his  injuries,  although  the  train  was  lighted,  and  he 
could  have  seen  it,  if  he  had  looked,  from  a  time  when  the  train  was 
1,600  feet  from  the  crossing. 

*See  foot-note  of  Ft.  Smith  &  W.  R.  Co.  v.  Messek  (Ark.),  40  R. 
R.  R.  46.  63  Am.  &  Eng.  R.  Cas..  N.  S..  46,  first  head-note  of  Wil- 
son V.  Illinois  Cent.  R.  Co.  (Iowa),  39  R.  R.  R.  282,  62  Am.  &  Eng. 
R.  Cas.,  N.  S.,  282, 

fFor  the  authorities  in  this  series  on  the  subject  of  the  measure  of 
the  care  due  from  a  minor  for  his  own  protection,  see  first  foot- 
note of  Virginia-Carolina  Ry.  Co.  v.  Clawson  (Va.),  38  R.  R.  R. 
134,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  134;  foot-note  of  Baker  v.  Sea- 
board A.  L.  Ry.  (N.  Car.),  32  R.  R.  R.  691,  55  Am.  &  Eng.  R.  Cas., 
N.  S..  691. 

For  the  authorities  in  this  series  on  the  question  whether  there 
may  be  a  recovery  for  injuries  inflicted  at  a  crossing  by  a  train  which 
the  traveler  should  have  discovered  before  he  made  the  attempt  to 
cross,  see  last  foot-note  of  Bates  v.  San  Pedro,  etc.,  R.  Co.  (Utah),  40 
R.  R.  R.  413,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  413;  first  head-note  of 
Sparr  v.  United  Rys.  &  Elect.  Co.  (Ind.),  40  R.  R.  R.  430,  63  Am.  & 
Eng.  R.  Cas.,  N.  S.,  430;  Goller  v,  Baltimore  &  O.  R.  Co.  (Pa.),  40 
R.  R.  R.  22,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  22;  last  foot-note  of 
Heinze  v,  Baltimore  &  O.  R.  Co.  (Md.),  38  R.  R.  R.  172,  61  Am.  & 
Eng.  R.  Cas..  N.  S..  172;  fifth  head-note  of  Virginia-Carolina  Ry.  Co. 
r.  Clawson  (Va.),  38  R.  R.  R.  134,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  134. 
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Witnesses — Cross-Examixiation  as  to  Irrelevant  Matters — Concltt- 
shreness  of  Answers. — Where  counsel,  on  cross-examination  of  wit- 
nesses, ask  questions  as  to  matters  which  are  entirely  collateral  and 
irrelevant  to  the  issues,  they  are  concluded  by  the  answers,  and  the 
admission  of  testimony  to  contradict  such  answers  is  error. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  North  Dakota. 

Action  at  law  by  L.  E.  Heaton,  as  guardian  ad  litem  of 
L.  E.  Heaton,  Jr.,  against  the  Northern  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Heaton,  a  boy  aged  11  years  and  10  months,  on  the  night 
of  August  2,  1908,  was  riding  on  horseback  along  a  public  high- 
way toward  his  home.  This  highway  crossed  the  line  of  the 
railway  of  the  plaintiflf  in  error  at  grade  and  approximately  at 
right  angles.  Heaton  was  familiar  with  this  crossing,  and 
generally  with  the  operation  of  trains  on  the  railway  line.  For 
some  distance  along  the  highway  and  oip  to  the  crossing,  if  he 
had  looked  to  the  east,  he  could  have  seen  the  train  approaching 
in  time  to  have  avoided  a  collision.  He  testified  that  his  atten- 
tion was  attracted  by  a  light  on  the  railway  track  west  of  the 
crossing,  and  believed  by  him  to  be  the  headlight  of  an  approach- 
ing locomotive.  When  he  reached  the  crossing,  he  was  struck 
and  seriously  injured  by  the  locomotive  of  the  railway  train  com- 
ing from  the  east.  In  his  complaint  to  recover  for  this  injury, 
he  alleged  as  a  basis  that  the  railway  company  failed  to  sound 
the  whistle  or  ring  the  bell  of  the  locomotive  for  the  crossing, 
as  required  by  the  statute  of  North  Dakota.  Heaton  recovered 
a  verdict,  and  from  the  judgment  thereon  the  railway  company 
prosecutes  this  writ  of  error.  At  the  conclusion  of  the  evidence, 
the  railway  company  requested  a  directed  verdict  in  its  favor, 
which  was  refused,  and  exception  taken;  and  to  this  refusal 
error  is  assigned.  Errors  are  also  assigned  to  the  refusal  of 
other  requested  instructions,  and  to  the  ruling  of  the  court  in 
admitting  certain  testimony. 

.V.  C.  Young  (Ball,  Watson,  Young  &  Lazircnce,  on  the 
brief),  for  plaintiff  in  error. 

John  Kn<iuf  {Arthur  L,  Knauf,  on  the  brief),  for  defend- 
ant in  error. 

Before  Adams  and  Smith,  Circuit  Judges,  and  Marshall, 
District  Judge. 

Marshall,  District  Judge  (after  stating  the  facts  as  above). 
It  is  contended  that  the  peremptory  instruction  requested  should 
have  been  given   for  these  reasons:     (1)    That  there  was  no 
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admitted,  for  the  reason,  as  stated  by  the  trial  judge,  that  it  bore 
on  the  reliability  of  these  witnesses. 

There  was  no  issue  as  to  the  giving  of  these  signals  at  Ster- 
ling or  at  McKenzie.  Obviously,  if  they  were  given,  it  did 
not  follow  that  they  were  given  for  the  crossing  at  the  place 
of  accident;  and  the  converse  of  the  proposition  is  also  true. 
Independent  of  its  effect  to  contradict  the  engineer  and  fireman, 
it  is  apparent  that  the  evidence  was  irrelevent;  and  that  is 
the  test  of  collateral  evidence.  As  the  matter  was  entirely 
collateral,  the  plaintiff  was  concluded  by  the  answers  of  the 
witnesses  on  cross-examination.  The  rule  is  settled,  and  the 
reasons  on  which  it  is  based  are  well  stated  in  R.  v.  Brown,  21 
U.  C.  Q.  B.  334,  where  it  was  said: 

Such  questions  "arise  when  counsel  in  cross-examination  of 
a  witness  uses  a  license  which  the  practice  allows  him  of  asking 
a  variety  of  questions  having  no  apparent  connection  with  the 
matter  to  be  tried,  in  the  hope  of  involving  the  witness  in  some 
contradiction.  He  is  not,  in  such  cases,  obliged  to  explain  the 
object  of  his  questions,  because  that  might  often  defeat  his 
object;  but  he  must  be  content  to  take  the  answers  which  the 
witness  gives  to  anv  question  that  is  irrelevent,  and  is  not 
allowed  to  call  witnesses  to  disprove  the  statements  he  makes 
in  reply,  because  that  would  lead  to  the  trial  of  innumerable 
issues  irrelevant  to  the  case  and  would  distract  the  attention 
of  the  jury.  And,  besides,  which  is  an  even  better  reason,  it 
would  be  unsafe  and  would  be  unjust  towards  the  witness  to 
infer,  from  any  contradiction  that  might  be  given  by  another 
witness,  that  the  one  who  has  been  cross-examined  has  sworn 
falselv  and  is  unworthy  of  belief,  since  he  could  not  have  con- 
templated  that  he  would  be  questioned  upon  points  unconnected 
with  the  facts  to  be  tried,  and  could,  therefore,  not  be  expected 
to  be  able  on  a  sudden  to  support  his  testimony  by  the  evidence 
of  other  persons,  though  it  might  be  perfectly  true  in  itself, 
notwithstanding  the  contradiction." 

This  court  has  had  occasion  to  declare  and  enforce  the  rule. 
Safter  v,  U.  S.,  87  Fed.  329,  31  C.  C.  A.  1. 

It  was  error  to  admit  this  testimony,  and  for  this  the  judg- 
ment must  be  reversed,  and  the  case  remanded  for  a  new 
trial;  and  it  is  so  ordered. 
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Fetterolf  et  ux.  v,  Pennsylvania  R.  Co. 

(Supreme   Court   of   Pennsylvania,  July   6,   1911.) 

[81    Atl.    Rep.    539.] 

Railroads — Accidents  at  Crossing — Negligence. — In  an  action  for 
injuries  received  at  a  railroad  crossing  by  being  struck  by  an  engine 
running  50  miles  an  hour,  without  signals  of  any  kind,  evidence  held 
to  sustain  judgment   for  plaintiffs. 

Railroads — Accidents  at  Crossing — Question  for  Jury.* — In  an  ac- 
tion for  injuries  at  a  crossing,  the  question  of  defendant's  negligence 
was  for  the  jury,  where  testimony  as  to  the  failure  to  give  signals 
on  the  approach  of  the  train,  while  contradicted  by  a  number  of  de- 
fendant's witnesses,  is  of  a  positive  character,  by  witnesses  who  were 
listening. 

Appeal  from  Court  of  Common  Pleas,  Columbia  County. 

Action  by  Daniel  B.  Fetterolf  and  Esther  B.  Fetterolf,  his 
wife,  against  the  Pennsylvania  Railroad  Company.  Judgment 
for  plaintiffs,  and  defendant  appeals.    Affirmed. 

Argued  before  Fell,  C.  J.,  and  Mestrezat,  Potter,  Elkin, 
and  MoscHziSKER,  JJ. 

U.  M.  Hinckley  and  L.  E.  Waller,  for  appellant. 

Clinlon  Herring,,  Fred  Ikeler,  and  Grant  Herring,  for  appellees. 

Per  Curiam.  The  assignments  of  error  all  relate  to  the 
refusal  of  the  court  to  direct  a  verdict  for  the  defendant  or  to 
enter  judgment  for  it  non  obstante  veredicto.  The  facts  devel- 
oped bv  the  plaintiff's  testimony,  as  far  as  they  are  essential 
in  considering  the  questions  raised,  are  as  follows:  The  plain- 
tiffs were  riding  in  a  huckster  wagon  drawn  by  two  horses, 
and  approached  from  the  north  a  grade  crossing  where  there 
were  two  tracks.  The  track  nearer  them  was  a  long  siding, 
on  which  were  two  trains  awaiting  the  passing  of  a  special 
passenger  train  that  was  coming  from  the  east.  One  of  the 
standing  trains  was  a  long  freight  train,  composed  of  high  box 
and  coke  cars.  The  other  was  a  passens^er  train,  the  last  car  of 
which  was  40  feet  east  of  the  crossing.  These  cars  shut  off, 
from  a  person  north  of  the  crossing  and  within  400  feet  of  it, 
any  view  of  a  west-bound  train  on  the  main  track,  except  a 
few  inches  of  the  top  of  the  smokestack  of  the  engine,  from  a 
point  40  feet  east  of  the  crossing  to  a  point  1,900  feet  east. 
When  the  plaintiffs  were  about  400  feet  from  the  crossing  they 

*See  first  foot-note  of  Wilson  v.  Illinois  Cent.  R.  Co.  (Iowa),  39 
R.  R.  R.  282,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  282. 


214       Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S 

Fetterolf  et  ux.  v,  Pennsylvania  R.  Co 

looked  and  listened  for  a  train,  and  they  continued  to  look 
and  listen  as  they  advanced.  They  stopped  their  team  at  the 
.edge  of  the  siding,  with  their  horses'  heads  over  the  first  rail, 
from  which  point  they  could  see  270  feet  east,  and  leaned  for- 
ward over  the  dashboard  of  their  wagon,  and  looked  and  Hstened 
for  a  train.  As  they  drove  on,  their  wagon  was  struck  about 
the  middle  by  an  engine  running  50  miles  an  hour,  of  the  approach 
of  which  no  signal  of  any  kind  was  given.  From  the  space 
between  the  siding  and  the  main  track,  about  7  feet  in  width, 
there  was  an  unobstructed  view  east  for  1,900  feet. 

[1,  2]  The  testimony  in  relation  to  the  failure  to  give  any 
signal  of  the  approach  of  the  train,  while  flatly  contradicted 
by  a  number  of  the  defendant's  witnesses,  was  not  negative 
merely,  by  persons  who  had  no  occasion  to  observe,  but  of  a 
positive  character,  by  witnesses  who  were  listening,  and  clearly 
required  the  submission  of  the  question  of  the  defendant's  neg- 
ligence to  the  jury.  Whether  there  was  a  failure  of  duty  by 
the  driver  was  also  for  the  jury.  He  did  not  act  heedlessly, 
but  with  care,  in  approaching  the  crossing  and  he  stopped  as 
close  to  the  track  as  was  possible  without  placing  himself  in 
danger.  While  his  view  of  the  main  track  was  limited,  there 
was  nothing  to  interfere  with  his  hearing  an  approaching  train. 
Whether,  under  the  circumstances,  he  should  have  done  more, 
was  not  a  question  for  the  court.  Barthelmas  v.  Railroad  Co., 
225  Pa.  597,  74  Atl.  556. 

The  judgment   is   affirmed. 
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(Supreme  Court  of  Iowa,   Nov.  20,   1911.) 
[133  N.  W.  Rep.  373.] 

Canien  —  Injury  to  Passengers  —  Negligence  —  Evidence  —  Jury 
Question. — In  an  action  against  a  street  car  company  for  personal 
injuries  to  a  passenger  in  a  collision  of  its  car  with  a  railroad  train, 
evidence  of  the  negligence  of  the  motorman  held  to  raise  a  question 
for  the  jury. 

Carriers—Carriage  of  Passengers — Care  Required. — A  motorman 
of  a  street  railway  is  not  excused  from  the  exercise  of  the  highest 
degree  of  care  in  crossing  a  railroad  track,  merely  because  a  flagman 
is  stationed  at  that  crossing. 

Carriers — Injury  to  Passengers — Defense. — In  an  action  by  a  street 
car  passenger,  injured  in  a  collision  of  the  car  with  a  railroad  train, 
it  is  no  defense  to  show  that  the  railroad  company  was  also  negli- 
gent. 

Wimesses — Examination — Cross-Examination — Scope. — In  an  ac- 
tion by  a  street  car  passenger,  injured  in  a  collision  of  the  car  with 
a  railroad  train,  the  motorman,  as  a  witness  for  defendant,  testified 
in  chief  as  to  what  he  did  at  and  before  the  time  of  the  collision, 
and  on  cross-examination  he  was  permitted  to  testify  as  to  the  cus- 
tom of  the  railroad  to  run  its  trains  over  the  street  car  crossing  at 
an  excessive  rate  of  speed.  Held  that,  as  this  evidence  was  compe- 
tent, it  'was  not  error  to  permit  its  admission,  merely  because  it  was 
not  within  the  scope  of  the  examination  in  chief;  for  the  plaintiff 
had  the  right  to  make  the  witness  his  own,  and  defendant  could  have 
cross-examined  him  as  to  the  matters  thus  brought  out. 

Carriers — Carriage  of  Passengers — Injuries  to  Passengers — ^Actions 
— Evidence — Competency. — In  an  action  by  a  street  car  passenger, 
injured  in  a  collision  of  the  car  with  a  railroad  train,  in  which  the 
negligence  of  the  street  car  company  was  alleged  to  be  the  motor- 
man's  failure  to  properly  look  out  for  trains,  testimony  that  the 
motorman  knew  of  the  custom  of  the  railroad  to  run  its  trains  over 
the  street  car  crossing  at  an  excessive  rate  of  speed  was  competent. 

Carriers — Collision  with  Train — Stop,  Look,  and  Listen  Rule — Inr 
stmction.* — In   an   action   by   a   street   car   passenger,   injured   in   a 


*For  the  authorities  in  this  series  on  the  subject  of  the  precau- 
tions which  must  be  taken  by  a  highway  traveler  to  discover  ap- 
proaching trains  before  attempting  to  cross  railroad  tracks,  see  first 
paragraph  of  foot-note  of  Grand  Trunk  W.  Ry.  Co.  v.  Reynolds 
(Ind.).  38  R.  R.  R.  678,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  678;  first  par- 
agraph of  first  foot-note  of  Heinz  v,  Baltimore  &  O.  R.  Co.  (Md.), 
38  R.  R.  R.  172,  61  Am.  &  Eng.  R.  Cas..  N.  S.,  172;  Brommer  v.  Penn- 
sylvania R.  Co.  (C.  C.  A.),  38  R.  R.  R.  51,  61  Am.  &  Eng.  R.  Cas., 
N.  S.,  51;  second  head-note  of  St.  Louis,  etc.  v.  Carr  (Ark.),  37  R. 
R.  R.  92,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  92. 

For  the  authorities  in  this  series  on  the  question  whether  failure 
of  a  highway  traveler  to  stop,  look,  and  listen  for  trains  before  at- 
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collision  of  the  car  with  a  railroad  train,  where  it  appeared  that  the 
motorman  had  endeavored  to  look  out  for  trains,  an  instruction  that 
it  was  the  duty  of  the  motorman  to  stop  and  look  at  a  point  where 
he  might  reasonably  expect  to  see  the  approaching  train  was  erro- 
neous, in  imposing  too  high  a  degree  of  care,  since  one  about  to 
cross  a  railroad  track  is  not,  as  matter  of  law,  negligent  for  failure 
to  stop,  look,  and  listen,  though  he  is  bound  to  use  his  senses,  so 
that  whether  the  motorman  used  due  care  in  looking  for  trains  was 
for  the  jury. 

Appeal  from  District  Court,  Polk  County;  W.  H.  McHenry, 
Judge. 

Action  at  law  to  recover  damages  for  injuries  received  by- 
plaintiff  in  a  collision  between  one  of  defendant's  cars  and  a 
train  being  operated  by  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  at  a  place  where  the  street  railway  tracks 
cross  the  tracks  of  the  steam  road,  in  the  city  of  Des  Moines. 
Trial  to  a  jury,  verdict  and  judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed. 

Guernsey,  Parker  &  Miller,  for  appellant. 
Thomas  A,  Cheshire,  for  appellee. 

Deemer,  J.  The  case  as  made  for  plaintiff  in  the  petition 
is  as  follows:  "That,  on  the  2d  day  of  September,  1909,  she 
entered  one  of  the  passenger  cars  of  the  defendant  (car  No. 
169)  which  was  being  operated  on  the  Ft.  Des  Moines  Street 
Railway  line.  That  the  said  line  of  the  defendant  company 
crosses  the  railway  tracks  of  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company  at  First  and  Vine  streets,  in  the  city  of  Des 
Moines,  and  that,  when  the  car  on  which  plaintiff  was  riding 
reached  the  intersection  of  the  defendant's  track  and  the  tracks 
of  the  Chicago,  Rock  Island  &  Pacific  Railway  Company  at 
First  and  Vine  streets,  it  was  struck  by  an  engine  and  train 
of  the  said  Chicago,  Rock  Island  &  Pacific  Railway  Company, 
bound  east  to  the  Iowa  state  fair  grounds,  in  the  eastern  portion 
of  the  city  of  Des  Moines.  That  the  said  car  on  which  plain- 
tiff was  riding  was  in  charge  of  a  motorman  by  the  name  of 
Williams,  and  there  was  stationed  there  a  flagman.  That  said 
motorman,  as  he  approached  the  intersection  of  the  street  rail- 
tempting  to  cross  railroad  tracks  is  contributory  negligence  per  se, 
see  fourth  foot-note  of  Arkansas,  etc.,  Co.  v.  Graves  (Ark.),  39  R. 
R.  R.  259,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  259. 

For  the  authorities  in  this  series  on  the  question  whether  it  is  the 
duty  of  a  pedestrian  or  driver  to  stop  before  attempting  to  cross 
railroad  tracks,  for  the  purpose  of  looking  and  listening  for  trains, 
see  Case  v.  Chicago,  etc.,  R.  Co.  (Iowa),  37  R.  R.  R.  367,  60  Am.  & 
Eng.  R.  Cas.,  N.  S..  367;  where  all  those  preceding  it  are  collected, 
first  paragraph  of  third  foot-note  of  Chicago,  etc.,  Ry.  Co.  v,  Ben- 
nett (C.  C.  A.),  38  R.  R.  R.  671,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  671. 
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way  and  the  Rock  Island  tracks,  did  not  see  the  approach  of  the 
engine  and  train  on  said  Rock  Island  tracks,  although  said  en- 
gine and  train  were  in  plain  sight,  and  said  Rock  Island  train 
had  the  right  of  way  at  the  intersection  of  said  tracks 
at  said  time.  That  the  said  motorman  did  not  stop  his 
car  north  of  the  intersection  of  said  tracks  until  the 
engine  and  train  of  the  Rock  Island  Railway  had  passed 
over  said  crossing,  but  caused  his  car  to  be  moved  for- 
ward over  said  intersection,  with  the  knowledge  or  means  of 
knowledge  that  the  Rock  Island  engine  and  train  had  the  right 
of  way,  and  was  moving  eastward  and  about  to  cross  said 
intersection.  That  the  engine  of  the  Rock  Island  train  collided 
with  the  car  of  the  detendant  company  on  which  plaintiff 
was  a  passenger  with  great  force,  and  knocked  the  defendant's 
car  from  the  track  on  which  it  was  running  from  15  to  20  feet 
immediately  east  of  said  crossing." 

And  the  grounds  of  negligence  are  thus  summarized:  "That 
the  plaintiff  further  states  that  the  defendant  was  negligent, 
as  follows:  First.  In  that  its  motorman  failed  to  stop  his 
car  before  it  reached  the  inter'section  of  the  tracks  of  the 
Rock  Island  Railway  Company.  Second.  That  the  defendant 
was  negligent,  in  that  its  motorman  failed  to  stop  his  car  at  a 
place  north  of  the  track  of  the  Rock  Island  Railway  Company 
where  the  passenger  train  of  the  latter  company  would  not 
collide  with  the  defendant's  car.  Third.  That  the  defendant  was 
negligent,  in  that  its  motorman  undertook  to  pass  in  front  of 
the  Rock  Island  train,  which  had  the  right  of  way.  Fourth. 
That  the  defendant  was  negligent,  in  that  its  motorman,  with 
knowledge  or  means  of  knowledge  of  the  approach  of  the  Rock 
Island  train,  caused  his  car  to  be  moved  over  the  crossing 
where  it  would  be  struck  by  the  Rock  Island  train." 

At  the  time  of  the  accident  complained  of,  the  steam  railway 
had  in  use  a  double  track,  extending  from  the  passenger  station 
of  said  railway  company  on  Fourth  street,  in  the  city  of.  Des 
Moines,  to  the  fair  grounds  in  said  city.  The  defendant  street 
railway  company  had  a  line  of  tracks  in  use,  extending  from 
Court  avenue  south  and  southwest  to  the  army  post,  located 
south  of  the  business  section  of  the  city  of  Des  Moines,  which 
said  track,  as  it  leaves  Court  avenue,  runs  along  and  upon 
First  street  for  a  number  of  blocks  and  intersects  the  Rock 
Island  double  track  at  Vine  street,  a  distance  of  a  block  south 
of  Court  avenue.  Said  line  of  street  railway  also  crosses  the 
Des  Moines  Union  tracks,  the  Chicago,  Burlington  &  Quincy 
tracks,  and  possibly  other  tracks  located  south  of  Court  avenue. 
The  accident  happened  in  September  2,  1909,  about  5:30  p.  m., 
at  which  time  the  state  fair  was  being  held  in  the  city  of  Des 
Moines. 

At  the  intersection  of  the  defendant  railway  tracks  with  the 
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.Chicago,  Rock  Island  &  Pacific  tracks,  there  was  in  operation, 
prior  to  the  convening  of  the  state  fair,  a  derailer  switch  just 
north  of  the  north  track  of  the  Rock  Island,  some  39  feet.  The 
derailer  lever,  by  means  of  which  said  switch  was  opened  and 
closed,  is  located  south  of  the  south  track  of  said  Rock  Island 
Railway  Company  at  said  track  intersection.  At  the  time  the 
state  fair  convened,  the  defendant  company  spiked  the  derailer 
switch,  so  it  could  not  be  operated,  and  placed  at  the  intersection 
of  said  tracks  a  flagman,  whose  duty  it  was  to  look  out  for 
approaching  trains  on  the  Rock  Island  tracks,  and  give  signals 
to  the  motormen  to  stop  or  cross,  as  the  occasion  might 
warrant.  Previous  to  this  time,  however,  no  switchman  was 
located  at  track  intersection.  The  custom  was  for  the  motorman 
to  approach  the  derailer  switch  and  stop  just  north  thereof. 
The  conductor  would  get  out  of  the  car,  cross  the  tracks,  look 
for  approaching  trains,  go  to  the  derailer  lever  south  of  the 
tracks,  close  the  switch,  and,  if  the  Rock  Island  tracks  were  free 
from  approaching  trains  in  near  proximity,  give  a  signal  to  the 
motorman  to  come  ahead.  Dliring  the  state  fair,  however,  the 
defendant  company  installed  a  switchman  system,  and  the  switch- 
man was  required  to  do  the  work  which  had  been  previously 
imposed  upon  the  conductor  and  motorman. 

The  Chicago,  Rock  Island  &  Pacific  Railway  Company  had 
also  placed  at  said  track  intersection  a  flagman  to  warn,  not 
only  the  motormen  of  street  railway  cars,  but  the  traveling 
public  who  might  be  attempting  to  use    the  crossing. 

On  the  day  of  the  accident,  the  plaintiff  took  passage  on  car 
No.  169  at  the  corner  of  Fourth  and  Court  avenue  to  go  to  her 
home  at  some  point  south  of  the  Chicago,  Rock  Island  &  Pacific 
Railway  tracks.  The  car  was  well  filled  with  passengers.  It 
is  undisputed  that  as  the  motorman,  Williams,  approached  the 
derailer  switch  north  of  the  north  track  of  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company  on  First  street  he  brought 
his  car  to  a  stop  at  the  usual  stopping  place.  There  was  located 
on  the  northwest  corner  of  the  intersection  of  First  and  Vine 
streets  a  three-story,  brick  building  covering  the.  entire  quarter 
block.  The  Kratzer  Carriage  Companv  building  was  located  on  the 
southwest  comer  of  said  street  intersection.  Vine  street,  be- 
tween First  and  Second  streets,  is  built  upon  both  sides  with 
business  buildings.  Between  Second  and  Third  on  Vine  street 
were  also  buildinprs  extendinof  out  to  the  street  lines.  The  motor- 
man,  as  he  stopped  at  the  derailer  switch,  could  not  see  to  the 
passenger  depot  of  the  Chicago,  Rock  Island  &  Pacific  Railway 
Company  located  on  Fourth  street.  The  undisputed  evidence 
IS  that,  on  account  of  the  brick  building  on  the  northwest  comer 
of  the  street  intersection,  and  also  a  garage  shanty  or  lean-to  on 
the  sopth  side  thereof,  be  had  a  view  only  of  about  190  feet,  or  to 
the  alley  running  north  and  south  between  First  and   Second 
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Streets.  It  is  also  shown  that  when  he  stopped  he  looked  both 
east  and  west,  and  saw  no  trains  or  moving  cars  on  the  Rock 
Island  tracks.  As  he  stopped,  the  flagman,  located  at  the  track 
intersection,  gave  him  a  signal  to  come  on.  He  at  once  re- 
leased his  bradke,  turned  on  the  current,  and  moved  southward 
at  the  rate  of  five  or  six  miles  per  hour.  As  the  front  of  his 
car  reached  the  north  rail  of  the  north  Rock  Island  track, 
the  flagman,  either  the  one  placed  there  by  the  defendant  or 
the  Rock  Island  Company,  began  to  signal  to  the  motorman  to 
stop  his  car.  The  motorman  at  that  instant  saw  the  approach- 
ing engine,  applied  his  brakes,  turned  off  the  current,  and  did 
all  that  was  possible  to  stop  the  car,  but  before  he  could  stop 
the  same  it  had  entered  upon  the  south  track  of  the  Rock  Island 
Company,  and  the  train  coming  from  the  west  collided  with 
his  car,  carrying  it  a  distance  of  some  25  feet  to  the  steel  bridge 
of  the  Rock  Island  Company  spanning  the  Des  Moines  river. 

The  motorman  testified  that  he  did  not  remember  of  having 
looked  to  the  west  for  approaching  trains  after  he  stopped  his 
car  at  the  derailer  switch  and  looked  to  the  west  and  saw  no 
train  approaching.  The  undisputed  evidence  is  that  the  train 
which  collided  with  the  defendant's  car  was  proceeding  from  the 
passenger  station  at  Fourth  street  to  the  fair  ground.  There 
were  six  or  seven  cars  attached  to  the  engine,  which  was  backing 
eastward.  There  was  no  one  stationed  on  the  tender  of  the  en- 
gine to  give  signals  of  approaching  danger.  The  train,  as  shown 
by  the  undisputed  evidence,  was  running  from  12  to  25  miles  per 
hour  as  it  approached  First  street.  It  started  from  Fourth 
street,  a  distance  of  three  blocks,  was  continually  gaining  head- 
way, throttle  was  open,  and  it  was  proceeding  very  rapidly  until 
it  passed  the  alleyway  running  north  and  south  between  First 
and  Second  streets.  The  city  ordinance  of  the  city  of  Des 
Moines  at  the  time  provided  that  no  train  on  any  steam 
railway  tracks  should  be  operated  within  the  city  limits  at  a 
greater  rate  of  speed  than  six  miles  per  hour.  The  undisputed 
evidence  is  that  this  train  was  exceeding  the  speed  limit. 

The  case  was  submitted  to  the  jury  under  instructions,  some 
of  which  are  challenged,  and  a  verdict  was  returned  for  plaintiff 
in  the  sjm  of  $5,500,  upon  which  judgment  was  rendered  in  due 
course.  Many  errors  are  assigned,  but  the  argument  is  confined 
to  six  main  propositions.  These  will  be  considered  in  the  same 
order  as  found  in  appellant's  brief. 

[1]  1.  It  is  strenuously  insisted  that  the  verdict  has  no  sup- 
port in  the  testimony,  and  that  no  negligence  on  the  part  of 
the  motorman  is  shown.  With  this  contention,  we  cannot  agree. 
In  addition  to  the  facts  already  recited,  it  appears  that  the 
motorman  on  defendant's  car  knew  that  the  steam  railway  had 
habitually  disregarded  th^  speed  ordinance ;  that  it  was  customary 
for  it  to  run  its  trains  at  the  rate  of  speed  that  the  train  had 
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which  struck  the  street  car;  that  the  train  with  which  the 
street  car  coUided  was  being  moved  by  an  engine  which  was 
working  steam  full  blast,  with  clouds  of  smoke  and  steam  aris- 
ing from  the  smokestack,  with  the  engine  bell  ringing,  and  noth- 
ing save  the  obstructions  heretofore  mentioned  to  obstruct  the 
view  of  the  motorman.  The  defendant  company  had  rules  in 
force,  at  the  time  of  the  accident,  from  which  we  quote  the 
following : 

"All  street  cars  m-ust  come  to  a  full  stop  before  crossing  any 
railroad  track. 

"Should  a  motorman  fail  to  stop  a  car,  the  conductor  must 
see  that  he  does  stop. 

"The  conductor  must  cross  the  railroad  tracks,  going  clear 
to  the  opposite  side  of  all  tracks,  looking  both  directions  on 
the  railroad  for  approaching  trains,  engines  or  cars,  and  must 
not  signal  his  motorman  to  cross  until  all  moving  trains,  en- 
gines and  cars  have  passed,  and  until  he  has  seen  that  no  other 
trains,  engines  or  cars  are  following.  When  all  is  clear,  the 
conductor  will  close  the  derailing  switch,  if  there  is  one,  and 
signal  the  motorman  to  cross.  The  motorman  must  close  the 
car  gates  while  crossing  the  track,  and  must  not  start  his  car 
until  signal  is  given  by  the  conductor,  and  must  then  look  for 
trains  or  other  possible  trouble  before  starting  his  car. 

"Motorman  must  not  start  car  when  crossings  are  run  or 
derailers  closed  by  any  person  other  than  his  conductor  or  some 
employee  of  this  company.  During  daylight  thfe  conductor  will 
give  signal  to  start  by  a  full  swing  of  his  arm  from  a  back 
position  to  a  forward  position." 

[2]  The  employees  of  defendant  failed  to  comply  with  this 
rule;  but  it  is  contended  that  by  reason  of  the  spiking  of  the 
switch  this  rule  was  abrogated.  As  to  this,  more  hereafter. 
It  also  appears  that  at  the  place  where  the  motorman  stopped 
his  car  he  could  not  see  a  train  approaching  from  the  west  for 
more  than  190  feet;  that  without  again  stopping  or  looking 
toward  the  west  he  obeyed  the  signal  of  the  flagman,  and 
attempted  to  run  over  the  crossing.  By  stopping  or  looking- 
at  a  point  15  or  20  feet  north  of  the  steam  railway  tracks,  he 
could  have  seen  the  approach  of  the  train  in  ample  time  to  have 
avoided  the  collision.  The  motorman  knew  that  the  steam  road 
had  trains  running  every  10  minutes  to  and  from  the  fair  grounds 
on  the  dav  the  accident  happened,  and  testified  that  after  he 
started  to  obev  the  signal  of  one  of  the  flagman  he  did  not  look: 
west  to  see  if  a  train  was  approaching  until  the  front  trucks 
of  his  car  were  upon  the  north  track  of  the  Rock  Island  Railway. 
True  the  motorman  stopped  the  car  at  the  accustomed  place 
when  the  derailer  was  in  use,  but  he  knew  that  this  switch  had 
been  spiked,  and  there  was  no  necessity'  for  his  stopping  at  that 
particular  place.    By  going  12  feet  farther  south,  he  could  have 


Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S       221 

Parker  v.  Des  Moines  City  Ry.  Co 

seen  the  approaching  train  in  time  to  have  avoided  the  colli- 
sion. Stopping  there,  he  would  have  been  from  40  to  50  feet 
north  of  the  place  where  his  car  was  struck.  Manifestly  the 
question  of  the  negligence  of  the  motorman  was  for  a  jury. 
The  presence  of  the  flagman  did  not  relieve  the  motorman  from 
the  exercise  of  the  hightest  degree  of  care>  for  the  reason  that 
he  was  in  control  of  a  car  filled  with  human  beings,  who  were 
practically  helpless,  and  had  a  right  to  rely  upon  the  fact  that 
the  motorman  would  use  a  proper  degree  of  care  for  their  safety. 
The  motorman  was  not  justified  in  relaxing  his  vigilance  be- 
cause of  the  presence  of  the  flagman.  Phila.  R.  R.  v.  Boyer, 
97  Pa.  91 ;  Selma  St.  Ry.  Co.  v,  Owen,  132  Ala.  420,  31  South. 
598;  Gin.  Co.  v,  Murray,  53  Ohio  St.  570,  42  N.  E.  596,  30 
L.  R.  A.  508. 

[3]  That  the  employees  of  the  steam  railway  company  were 
also  negligent  does  not  relieve  the  defendant  company.  Mat- 
thews V,  Railway  Co.,  56  N.  J.  Law,  34,  27  Atl.  919,  22'L.  R.  A. 
261 ;  O'Toole  v\  Pittsburg  Co.,  158  Pa.  99,  27  Atl.  737,  22  L. 
R.  A.  606.  38  Am.  St.  Rep.  830;  Schneider  v.  Second  Ave. 
Co.,  133  N.  Y.  583,  30  N.  E.  752.  There  was  ample  testimony 
to  take  the  case  to  the  jury. 

[4,  5]  2.  The  motorman,  Williams,  was  a  witness  for  the 
defendant,  and  he  testified  in  chief  as  to  what  he  did  at  and 
before  the  time  of  the  collision.  On  cross-examination,  over 
defendant's  objections,  he  was  permitted  to  testify  as  to  custom 
of  the  Rock  Island  and  other  steam  companies  to  run  their 
trains  over  the  street  car  crossings  at  excessive  rates  of  speed. 
The  ruling  permitting  this  line  of  examination  is  challenged, 
for  the  reason  that  no  such  field  was  opened  by  the  examina- 
tion in  chief.  Appellate  courts  rarely  interfere  with  such  rul- 
ings. As  the  plaintiflf  had  the  right  to  make  the  witness  her 
own,  the  trial  court  did  not  abuse  its  discretion  in  permitting 
the  witness  to  answer  the  questions  on  cross-examination.  If 
defendant  b^d  desired  it,  he  mieht  have  cross-examined  the  wit- 
ness upon  the  new  points  brought  out  by  the  cross-examination. 
At  any  rate,  we  are  not  justified  in  reversing  the  case  because 
of  the  rulings  complained  of.  Glenn  v,  Gleason,  61  Iowa,  32, 
15  N.  W.  659;  People  v,  O.  &  F.,  83  N.  Y.  436;  Chicago  Co.  v. 
Merchants'  Co.,  83  111.  App.  241.  The  testimony  adduced  was 
competent  and  no  prejaidice  is  shown. 

[6]  3.  The  trial  court  gave  the  following  instructions:  "In 
determining  whether  or  not  this  defendant  was  guilty  of  negli- 
gence, you  will  take  into  consideration  the  fact  that  the  law 
requires  of  them  the  highest  degree  of  care  and  prudence  reason- 
ably consistent  with  the  practical  operation  of  its  railway.  You 
will  consider  whether  the  motorman  of  the  defendant's  car  in 
charge  thereof  used  all  his  faculties  of  sight  and  hearing  to  as- 
certain the  approach  of  danger;  whether  he  stopped  his  car  and 
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looked  and  listened  for  the  approach  of  trains  on  the  Chicago, 
Rock  Island  &  Pacific  Railway;  whether  he  used  the  degree  of 
care  above  stated  in  all  the  things  he  did  with  reference  to  the 
management  and  operation  of  the  said  car.  And  you  are  in- 
structed that  it  was  the  duty  of  the  said  motorman  to  stop  and 
look  at  the  point  where  he  migJU  reasonably  expect  to  see  the 
approach  of  a  train  on  the  Chicago,  Rock  Island  &  Pacific  Rail-- 
way  track.  The  duty  of  the  defendant,  however,  does  not  re- 
quire it  to  act  as  an  insurer  of  the  lives  and  safety  of  its  pas- 
sengers. And  when  they  have  exercised  the  degree  of  care  and 
prudence  required,  as  hereinbefore  explained  to  you,  they  are  not 
responsible  for  accidents  which  occur  from  reasons  beyond 
their  control,  and  notwithstanding  the  exercise  of  this  prudence 
and  foresight  required."  The  italicized  portion  of  this  instruc- 
tion is  vigorously  assailed,  and  to  our  minds  this  presents  the 
only  doubtful  question  in  the  case.  Was  the  motorman,.  in  the 
exercise  of  the  hightest  degree  of  care,  required,  as  a  matter  of 
law,  to  stop  and  look  at  a  point  where  he  might  reasonably  ex- 
pect to  see  the  approach  of  a  train  on  the  steam  railway? 

We  are  constrained  to  hold  that  this  instruction  is  too  broad, 
and  that  it  cannot  be  sustained.  As  applied  to  the  facts  in  the 
case,  it  was  ?l  virtual  direction  to  the  jury  to  find  a  verdict  for 
the  plaintiff;  for,  under  the  conceded  facts,  the  motorman,  al- 
though he  stopped  his  car,  did  not  do  so  at  the  point  where  he 
might  reasonably  have  expected  to  see  the  approach  of  the  train 
on  the  Rock  Island  tracks.  The  general  rule  is  that  both  neg- 
ligence and  contributory  negligence  are  questions  for  a  jury, 
and  the  only  exceptions  arise  where  the  facts  are  so  clear  that 
reasonable  minds  would  not  differ  in  their  conclusions  upon  the 
subject.  Of  course,  it  was  the  duty  of  the  motorman  to  look 
and  listen  for  approaching  trains  upon  the  Rock  Island  track, 
and  it  may  and  doubtless  was  his  duty  to  stop  his  car  when  ap- 
proaching the  track:  but,  having  stopped  his  car  and  brought  it 
under  control,  was  it  negligent  for  him  to  obey  the  flagmen's 
signals,  and  to  proceed  to  cross  the  railway  track  without  again 
stopping  his  car  to  see  if  a  train  was  approaching?  This  is  the 
pivotal  question  in  the  case.  The  trial  court  instructed  that  he 
owed  such  duty  as  a  matter  of  law,  and  that  if  he  failed  to  stop 
a  second  time  he  was  guilty  of  negligence  as  a  matter  of  law. 
We  think  the  question,  not  one  of  law,  but  of  fact  for  a  jury. 
Of  course,  a  jur\'  might  have  found  the  motorman  negligent  in 
not  stopping  at  the  right  place,  or  in  failing  to  stop  a  second 
time,  after  having  once  stopped  at  a  place  where  he  could  not 
see  an  approaching  train  for  a  distance  of  more  than  190  feet, 
and  if  it  had  so  found  no  court  would  be  justified  in  interfer- 
ing. But  such  conclusion  is  not  the  only  one  which  might 
fairly  be  arrived  at,  in  view  of  the  presence  of  the  flagman  at 
the   crossing,    and   of   the    fact   that   the   motorman   had  once 
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stopped  his  car  to  get  it  under  control  and  look  for  trouble.  The 
whole  matter  was  for  a  jury  under  proper  instructions.  Ap- 
pellees say  that  under  many  decisions  ordinary  care  may  re- 
quire one  to  stop,  look,  and  listen  for  approaching  trains  before 
aossing  a  railway  track;  but,  whatever  the  rule  in  other  states, 
whatever  the  dictum  in  earlier  cases,  it  is  not  the  present  rule 
of  this  court  that  one  about  to  cross  a  railway  track  is  bound, 
as  a  matter  of  law,  to  stop  and  look  and  listen.  He  is  re- 
quired to  exercise  his  senses  and  look  and  listen,  but  he  is  not 
required  to  stop  at  any  given  place,  as  a  matter  of  law.  Selen- 
sky  V.  Railroad,  120  Iowa,  113,  94  N.  W.  272:  Artz  z\  Railroad, 
34  Iowa,  153;  Starry  v.  Railroad,  51  Iowa,  419,  1  N.  W.  605; 
Lang  V.  Railroad,  49  Iowa,  469;  Benton  v.  Railroad,  42  Iowa, 
192;  Wesley  v.  Railroad,  84  Iowa,  441,  51  N.  W.  163;  Buelow  v. 
Railroad,  92  Iowa,  240,  60  N.  W.  617;  Moore  if.  Railroad,  102 
Iowa,  595,  71  N.  W.  569;  Schulte  v.  Railroad,  114  Iowa,  89,  86 
N.  W.  63;  Reed  v.  Railroad,  74  Iowa,  188,  37  N.  W.  149; 
Schmidt  v.  Railroad,  75  Iowa,  606,  39  N.  W.  916;  Willfong  v. 
Railroad,  116  Iowa,  548,  90  N.  W.  358;  Mever  v.  Railroad, 
134  Iowa,  722,  112  N.  W.  194;  Hartman  v.  Railroad,  132  Iowa, 
582,  110  N.  W.  10. 

It  is  true,  of  course,  that  the  motorman  who  was  driving  the 
car  in  question  was  bound  to  the  exercise  of  the  highest  degree 
of  care,  foresight,  and  prudence  in  caring  for  the  passengers 
on  his  car;  but,  in  view  of  the  presence  of  the  flagman  at  the 
crossing,  it  was,  as  we  think,  a  question  for  the  jury  to  deter- 
mine whether  or  not,  in  the  exercise  of  that  care,  he  should 
have  stopped  his  car  at  a  different  place  from  the  one  selected 
by  him,  or.  havin^^  stopped  where  he  did,  should  have  stopped 
again,  before  proceeding  to  cross  the  steam  railway  tracks.  Of 
course,  the  rule  of  the  defendant  company  should  be  considered 
on  this  branch  of  the  case;  but  that  rule  did  not  require  that 
stops  be  made  at  any  particular  place,  although,  of  course,  if  a 
derailer  switch  was  in  operation,  the  stop  would  have  to  be 
made  before  the  switch  was  reached;  or  that  he  should  stop 
more  than  once  when  crossing  the  railway  tracks.  That  the  duty 
to  stop  at  any  given  place  was  a  question  of  fact  for  a  jury, 
rather  than  of  law  for  the  court,  see  the  following,  among 
other,  cases:  Gates  v.  Railroad,  154  Pa.  566,  26  Atl.  598;  Col- 
orado Co.  i\  Martin,  7  Colo.  592,  4  Pac.  1118;  Annas  v.  Rail- 
road, 67  Wis.  46,  30  N.  W.  282,  58  Am.  Rep.  848;  Wood  v. 
Railroad,  84  Ga.  363,  10  S.  E.  967;  Reed  v.  Railroad,  74  Iowa, 
188,  37  N.  W.  149;  Chicago  R.  R.  v,  Hansen,  166  111.  623,  46 
X.  E.  1071:  Winev  v.  Railroad,  92  Iowa,  622,  61  N.  W.  218; 
Abbot  V,  Dwinnell,' 74  Wis.  514,  43  N.  W.  496:  Eilert  v.  Green 
Bav  Co.,  48  Wis.  606,  4  N.  W.  769;  Chase  v.  Railroad,  78  Me. 
346,  5  Atl.  771 ;  Eskridge  v.  Railroad,  89  Ky.  367,  12  S.  W. 
580;  Chicago  R.  R.  v,  Wilson,  133  111.  55,  24  N.  E.  555.    We 
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have  found  no  decisions  to  the  contrary,  and  counsel  have  cited 
nothing  in  support  of  the  instruction.  It  cannot  be  approved  as 
a  correct  announcement  of  the  law,  without  danger  of  making 
a  vicious  precedent. 

There  seems  to  be  no  merit  in  any  of  the  other  contentions 
made  for  the  appellant;  but  for  the  error  pointed  out  the  judg- 
ment must  be,  and  it  is,  reversed. 


Buckman  v,  Philadelphia  &  R.  Ry.  Co. 

(Supreme   Court   of   Pennsylvania,   July  6,   1911.) 

[81    Atl.    Rep.    332.] 

Appeal  and  Error — Records — Paper  Book. — Supreme  Court  rule 
26,  limiting  the  space  allowed  in  paper  books  on  appeals  for  state- 
ment of  the  questions  involved,  is  mandatory. 

Trial — Question  for  Jury — Weight  of  Evidence — Positive  and  Neg- 
ative Testimony.* — In  an  action  for  causing  the  death  of  a  person 
at  a  railroad  crossing,  where  three  witnesses  who  were  present  at 
the  time  of  the  accident,  two  of  whom  were  particularly  interested 
in  the  train  which  caused  the  death,  testified  positively  that  the  first 
warning  from  the  train  was  a  blast  of  the  whistle  an  instant  before 
the  collision,  it  is  for  the  jury  to  determine  whether  such  testimony 
is  overcome  by  the  positive  testimony  of  four  witnesses  that  the 
proper  signal  had  been  given. 

Railroads — Operation — Injuries  at  Crossing — Question  for  Jury — 
Contributory  Negligence. — In  an  action  for  causing  the  death  of  a 
person  at  a  railroad  crossing,  whether  deceased  was  guilty  of  con- 
tributory negligence  in  going  upon  the  track  without  stopping  a 
second  time  after  having  stopped  140  feet  from  the  crossing  held  to 
be  for  the  jury. 

Railroads — Operation — Injuries  at  Crossings — Evidence — Contrib- 
utory Negligence. — In  an  action  for  causing  the  death  of  a  person 
at  a  railroad  crossing,  evidence  that  the  place  where  the  deceased 
stopped  before  entering  on  the  track  was  the  usual  and  customary 
place  of  stopping  to  look  and  listen  for  trains  was  competent. 

Death — Actions  for  Causing  Death — Evidence — ^Damages. — In  an 
action  for  causing  the  death  of  plaintiff's  husband,  .evidence  of  the 
amount  of  farming  and  trucking  which  had  been  done  by  him  was 
competent  as  bearing  on  the  question  of  his  earning  capacity. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 
Action  by  Ella  P.  Buckman  against  the  Philadelphia  &  Read- 


*See  first  foot-note  of  Wilson  v.  Illinois  Cent.  R.  Co.  (Iowa),  39 
R.  R.  R.  282,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  282. 
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ing   Railway  Company.      From  a   judgment    for  plaintiff,    de- 
fendant appeals.    Affirmed. 

See,  also,  227  Pa.  277,  75  Atl.  1069. 

The  appellant's  statement  of  the  question  involved  took  up 
about  one  page  and  a  half,  but  was  printed  in  large  type  and 
double  spaced.  It  was  as  follows: 

**IV.     Statement  of  Questions  Involved. 

"I.  Whether  the  evidence  as  to  the  proper  and  customary 
place  for  the  driver  of  a  wagon  to  stop  before  crossing  a  rail- 
road was  admissible  in  this  case  ? 

**II.  Whether  the  testimony  of  the  wife  to  prove  the  average 
proceeds  from  the  loads  of  truck  sold  by  her  husband  is  ad- 
missible as  evidence  of  the  earning  capacity  of  a  truck  farmer 
who  leased  a  farm  which  he  worked  by  his  own  services,  the 
services  of  his  wife,  two  sons,  and  hired  employees,  in  the  course 
of  which  he  also  employed  horses,  wagons,  and  farm  imple- 
ments ? 

"III.  Whether  the  charge  of  the  trial  judge  upon  the  view 
that  could  be  had  at  a  grade  crossing  was  adequate  ? 

"IV.  Whether  the  trial  judge  erred  in  charging  the  jury 
upon  the  duty  of  care  to  be  exercised  by  the  driver  of  a  wagon 
at  a  grade  crossing  of  a  railroad  ? 

"V.  Whether  the  evidence  of  the  plaintiff  to  prove  negli- 
gence was  sufficient  to  carry  the  case  to  the  jury? 

"VI.  W^hether  the  deceased  was  guilty  of  contributory  neg- 
ligence in  failing  to  look  and  listen  for  a  train  which  struck  his 
horses  the  instant  they  entered  upon  the  tracks?" 

Verdict  for  plaintiff  for  $18,000,  of  which  all  above  $15,000 
was  later  remitted,  and  judgment  was  entered  for  plaintiff  for 
$15,000. 

Argued  before  Fell,  C.  J.,  and  Brown,  Potter,  Elkin,  and 
Stewart,  JJ. 

IVm.  Clarke  Mason,  for  appellant. 
A.  S.  L,  Shields,  for  appellee. 

Brown,  J.  [1]  In  exceeding  the  space  allowed  by  rule  26 
for  the  statement  of  the  question  or  questions  involved,  counsel 
for  appellant  has  very  narrowly  escaped  the  suppression  of  his 
paper  book  and  the  nonprossing  of  his  appeal,  and  he 
makes  this  escape  only  because  in  the  judgment  of  a 
majority  of  the  court  the  statement  would  not  have  ex- 
ceeded half  a  page  if  type  of  ordinary  size  had  been  used  and 
the  spacing  had  not  been  so  wide.  The  rule  as  to  space  is 
mandatory,  and  counsel  for  an  appellant  must  remember  that 
they  assume  great  risk  for  their  client  in  disregarding  it  them- 
selves or  in  permitting  printers  to  do  so  for  them. 

43  R  R  R— IS 
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[2]  At  about  6  o'clock  on  the  evening  of  October  24,  1903, 
husband  of  the  plaintiff  was  instantly  killed  by  the  collision  of 
a  train  of  the  defendant  company  with  the  team  which  he  was 
driving.  He  was  seated  in  a  covered  market  wagon,  drawn  by 
two  horses,  and  the  instant  they  got  upon  the  first  track  of  the 
company  over  the  York  road,  at  Willow  Grove  station,  the- col- 
lision occurred.  The  first  contention  of  the  appellant  to  be 
noticed  is  that  there  was  no  proof  of  its  negligence.  What  is 
charged  against  it  is  that  it  failed  to  give  notice,  by  bell  or 
whistle,  of  the  approach  of  its  train  to  the  crossing.  Three 
witnesses  called  by  the  plaintiff  testified  that  no  warning  had 
been  given  of  its  approach.  Their  testimony  was  not  merely 
that  they  had  not  heard  the  blast  of  a  whistle  or  the  ringing  of 
a  bell.  It  was  that  no  such  warning  had  been  given.  The  first 
of  these  was  waiting  at  the  station  to  take  a  train;  the  second 
was  a  passenger  on  the  colliding  train,  looking  out  of  a  window 
for  friends  at  the  station;  and  the  third  was  standing  at  the 
station,  looking  for  the  arrival  of  the  train,  and  all  three  testi- 
fied positively  that  the  first  warning  given  of  the  train's  ap- 
proach was  the  blast  of  the  whistle  an  instant  before  the  team 
was  struck.  Two  of  them  had  their  attention  upon  the  coming 
train,  and  the  testimony  of  all  three  was  not  merely  negative, 
amounting  to  a  mere  scintilla  upon  the  question  of  the  defend- 
ant's negligence.  On  the  contrary,  it  was  positive  testimony 
that  what  ought  to  have  occurred  had  not  occurred,  and  was 
negative  only  in  the  sense  that  all  testimony  as  to  the  nonex- 
istence of  a  fact  may  be  said  to  be  negative.  In  character  it 
may  have  been  negative.  In  effect,  it  was  positive,  and  was 
therefore  suffiicient  for  a  finding  by  the  jury  that  the  defendant 
had  negligently  and  carelessly  omitted  to  perform  its  duty  of 
giving  proper  notice  of  the  approach  of  its  train  to  the  crossing. 
Winterbottom  v.  P.,  B.  &  W.  R.  R.  Co.,.  217  Pa.  574,  66  Atl. 
864;  Schwarz  zk  Delaware,  Lackawanna  &  Western  R.  R.  Co., 
218  Pa.  187,  67  Atl.  213;  Rottmund  v.  Pennsylvania  R.  R.  Co., 
225  Pa.  410,  74  Atl.  341.  Whether  the  testimony  of  these  wit- 
nesses  was  overcome  by  that  of  the  positive  testimony  of  four 
witnesses  that  the  proper  signal  had  been  given  was  a  question 
solely  for  the  jury,  and  it  is  not  for  us  to  interfere  with  their 
finding,  even  if  we,  as  jurors,  might  have  found  differently. 

[3]  The  appellee  did  not  rely  upon  the  presumption  that  her 
husband  had  stopped,  looked,  and  listened  for  an  approaching 
train,  but  undertook  to  prove  affirmatively  that  he  had  per- 
formed that  duty.  Several  witnesses  testified  that  he  stopped 
about  140  feet  east  of  the  crossing,  at  a  point,  where  persons 
driving  teams  were  accustomed  to  stop,  look,  and  listen  for 
trains  coming  from  Philadelphia.  At  that  point  there  was  a 
view  in  the  direction  from  which  the  train  was  coming  of  from 
300  to  500  feet,  but  this  did  not  continue  down  to  the  railroad. 
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A  house,  shed,  barber  shop,  fence,  and  trees  more  or  less  ob- 
structed the  view  until  a  point  was  reached  16  feet,  by  actual 
measurement,  from  the  first  rail  of  the  track  on  which  the  train 
came.  The  great  preponderance  of  the  testimony  shows  that 
at  any  point  within  16  feet  of  the  railroad  track  there  was  a 
clear  view  of  an  approaching  train  of  2,290  feet.  After  the  de- 
ceased started  from  the  point  at  which  he  stopped — about  140 
feet  from  the  track — he  did  not  stop  again,  but,  seated  back  in 
his  wagon,  drove  on  until  his  team  was  struck,  and  the  main 
contention  of  the  appellant  is  that  his  death  ought,  under  the 
circumstances,  to  be  charged  to  his  contributory  negligence,  be- 
cause, if  he  had  stopped  and  looked  within  the  space  of  16  feet 
east  of  the  track,  he  would  have  seen  the  coming  of  the  train. 
On  the  oral  argument  we  were  impressed  by  this,  but  our  ex- 
amination of  all  the  testimony  in  the  case  has  led  to  the  conclu- 
sion that  the  contributory  negligence  of  the  deceased  was  for 
the  jury.  He  did  stop  to  look  and  listen  for  a  train,  and  this 
in  itself  is  opposed  to  the  idea  of  negligence  (Ely  v,  Pittsburg, 
Cincinnati,  Chicago  &  St.  Louis  Railway,  158  Pa.  233,  27  Atl. 
970),  and  he  stopped  at  the  place  where  those  driving  towards 
the  railroad  usually  stopped  to  look  and  listen  for  an  approach- 
ing train.  Under  the  testimony  the  jury  were  not  bound  to 
find  that  he  was  -guilty  of  contributory  negligence  in  not  stop- 
ping at  a  point  within  16  feet  of  the  railroad,  especially  in  view 
of  the  testimony  of  Thomas  F.  Stackhouse,  a  witness  called  by 
the  plaintiff,  who  testified  that,  even  after  passing  the  line  of 
the  barber  shop  and  getting  into  the  16-foot  space,  a  clear  view 
in  the  direction  from  which  the  train  was  coming  could  be  had 
for  only  about  125  feet,  and  then  only  when  the  heads  of  the 
horses  were  over  the  first  rail.  While  the  jury  might  most  fairly 
have  found  that  the  deceased  was  guilty  of  contributory  neg- 
ligence, it  was,  under  all  the  testimony,  their  province  to  pass 
upon  that  question,  and  not  for  the  court  to  decide  it  as  a  mat- 
ter of  law. 

[4]  Four  of  the  assignments  of  error  complain  of  the  ad- 
mission of  testimony  that  the  place  where  the  deceased  stopped 
was  the  usual  and  customary  place  of  stopping  to  look  and  listen 
for  trains  of  the  defendant  company  coming  from  Philadelphia. 
No  testimonv  could  have  been  more  competent.  What  the  ap- 
pellant  complains  of  was  not  a  mere  expression  of  opinion  by 
the  witnesses  that  the  place  where  the  deceased  stopped  was  a 
proper  one  and  the  best  one  from  which  to  obtain  a  view  of  the 
approaching  train,  but  was  the  statement  of  an  actual  fact,  viz., 
that  he  had  stopped  where  others  habitually  stopped  for  the  same 
purpose.  This  was  persuasive  evidence  that  the  place  was  the 
rieht  one  (Cookson  v,  Pittsburg  &  Western  Railway  Company, 
179  Pa.  184,  36  Atl.  194)  ;  but  it  was  by  no  means  conclusive 
evidence  on  the  point,  and  it  was  therefore  competent  for  the 
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appellant  to  show  that  the  usual  and  customary  stopping  place 
was  not  the  proper  one,  and  that  the  deceased  ought  to  have 
stopped  at  a  point  nearer  the  track.  This  is  what  it  unsuccess- 
fully attempted  to  do,  and  the  first  four  assignments  are  dis- 
missed. 

[5]  The  testimony  of  the  wife,  the  admission  of  which  is 
complained  of  by  the  fifth  and  sixth  assignments,  shows  the 
amount  of  farming  and  trucking  which  had  been  done  by  her 
husband,  and  that  it  was  competent  for  her  to  prove  this  we 
decided  on  the  appeal  from  the  first  judgment  in  the  case. 
Buckman  v,  Philadelphia  &  Reading  Railway  Company,  227 
Pa.  277,  75  Atl.  1069.  The  judgment  on  the 'former  trial  was 
reversed  because  of  the  leading  questions  put  to  the  wife.  On 
the  second  trial  no  such  question  was  put  to  her  in  eliciting 
what  she  said  as  to  the  extent  of  her  husband's  business.  If 
she  improperly  testified  as  to  what  she  regarded  as  the  profits, 
there  are  no  assignments  calling  our  attention  to  such  testi- 
mony. 

If  counsel  for  appellant  regarded  the  charge  as  inadequate 
upon  the  evidence  as  to  the  view  which  could  be  obtained  of  a 
coming  train  from  a  point  upon  the  crossing,  the  learned  trial 
judge  gave  him  the  opportunity  to  ask  for  fuller  instructions, 
which  were  given,  and  in  them,  considered  in  connection  with 
the  general  charge,  no  error  is  discoverable. 

The  assignments  of  error  are  all  overruled,  and  the  judg- 
ment is  affirmed. 
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(Supreme   Court   of   Illinois,    Dec.   21,    1911.) 
[96   N.   E.   Rep.   842.] 

Railroads — Personal  Injuries — Regulations— Fences.* — The  liability 
imposed  on  a  railroad  company  by  an  ordinance  adopted  pursuant 
to  City  and  Village  Act,  art.  5,  §  1,  par.  26  (Kurd's  Rev.  St.  1909, 
c.  24,  §  62),  authorizing  municipal  authorities  to  require  railroad 
companies  to  fence  their  tracks  and  to  construct  cattle  guards  within 
the  corporate  limits,  subject  to  liability  for  damages  sustained  by  an 
owner  of  domestic  animals  injured  while  on  a  railroad  track,  is  lim- 
ited to  the  erection  and  maintenance  of  fences  sufficient  to  prevent 
stock  from  going  on  the  track,  and  does  not  afford  any  protection 
to  persons  injured  while  on  a  track  not  fenced  as  required. 

Railroads  —  Personal  Injuries  —  Regulations  —  Fences.* — An  ordi- 
nance of  a  city,  requiring  a  railroad  company  to  fence  its  tracks 
except  where  public  streets  cross  the  same,  and  to  maintain  gates 
and  signal  bells  and  safety  appliances  to  give  warning  of  the  ap- 
proach of  trains,  enacted  pursuant  to  City  and  Village  Act,  art.  5, 
!  1,  par.  27  (Kurd's  Rev.  St.  1909,  c.  24,  §  62),  authorizing  munic- 
ipalities to  require  railroad  companies  to  put  flagmen  at  crossings  of 
streets  and  provide  protection  against  injury  to  persons  and  prop- 
erty in  the  use  of  railroads,  is  intended  for  the  protection  of  per- 
sons, and  the  failure  of  a  company  to  fence  its  track  is  evidence  of 
negligence  in  an  action  for  the  death  of  a  child  entering  on  a  right 
of  way  not  properly  fenced. 

Railroads— Injuries  to  Persons  on  Tracks— Proximate  Cat»e. — 
Where  it  can  reasonably  be  concluded  from  the  evidence  that  an 
accident  to  a  person  on  a  railroad  track  would  not  probably  have 
happened  except  for  the  failure  of  the  railroad  company  to  fence 
its  track  as  required  by  a  valid  municipal  ordinance,  the  neglect  to 
fence  is  the  proximate  cause  of  the  accident,  unless  some  other  dis- 
connected efficient  cause,  which  could  not  have  been  foreseen  by  the 
exercise  of  ordinary  care,  intervened. 

Railroads — Injuries  to  Persons  on  Track—- Proximate  Cause — Evi- 
dence.— The  age  of  a  child  going  on  an  unfenced  railroad  track  and 
sustaining  an  injury  must  be  considered  in  determining  whether  the 
failure  of  the  railroad  company  to  fence  its  track  as  required  by  a 
valid  municipal  ordinance,  or  the  negligence  of  the  child,  was  the 
proximate  cause  of  the  accident. 

Trial — Evidence — Question   for   Jury. — Where    the    facts    are    such 


*For  the  authorities  in  this  series  on  the  question  whether  stat- 
utes requiring  railroad  companies  to  fence  their  tracks  are  for  the 
protection  of  persons  on  trains,  etc.,  as  well  as  stock,  see  foot-note 
of  Menut  v.  Boston  &  M.  R.  R  (Mass.),  38  R.  R.  R.  186.  61  Am.  & 
Eng.  R.  Cas.,  N.  S..  186;  last  foot-note  of  Mattes  v.  Great  Northern 
Ry.  Co.  (Minn.),  26  R.  R.  R.  104,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  104. 
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that  men  of  ordinary  judgment  may  arrive  at  different  conclusions, 
the  case  must  be  submitted  to  the  jury. 

Railroads — Injuries  to  Persons  on  Track — ^Proximate  Cause.t — A 
railroad  company  failed  to  properly  fence  its  track  as  required  by  a 
valid  municipal  ordinance  enacted  for  the  protection  of  persons.  A 
child  about  10  years  old  entered  on  the  right  of  way  and  ran  along 
the  end  of  the  ties  of  the  track  on  which  a  train  was  passing.  He 
stepped  on  a  piece  of  coarse  gravel  and  fell  and  rolled  under  the 
train  and  was  injured.  Held  to  justify  a  finding  that  the  proximate 
cause  of  the  accident  was  the  company's  failure  to  maintain  a  proper 
fence,  and  that  the  voluntary  act  of  the  child  was  not  an  independent 
intervening  cause,  since  the  company,  suffering  children  to  come  on 
its  tracks  through  the  failure  to  maintain  a  proper  fence,  might  have 
anticipated  that  such  an  accident  would  happen. 

Negligence — Acts  Constituting — "Proximate  Causc/'t — It  is  not  es- 
sential to  make  a  negligent  act  the  proximate  cause  of  an  injury 
that  the  particular  injurious  consequences  and  the  precise  manner 
of  their  infliction  could  reasonably  have  been  foreseen  by  the  wrong- 
doer; but,  where  the  consequences  follow  in  unbroken  sequence  from 
the  wrong  to  the  injury  without  any  intervening  efficient  cause,  it 
is  sufficient  if,  at  the  time  of  the  negligence,  the  wrongdoer  might, 
by  the  exercise  of  ordinary  care,  have  foreseen  that  some  injury 
might  result  from  his  negligence. 

Appeal  from  Appellate  Court,  First  District,  on  Appeal  from 
Circuit  Court,  Cook  County ;  Thomas  G.  Windes,  Judge. 

Action  by  John  Heiting  against  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company.  From  a  judgment  of  the  Appellate 
Court  affirming  a  judgment  for  plaintiff,  defendant  appeals  on 
a  certificate  of  importance  granted  by  the  Appellate  Court. 
Affirmed. 

M,  L.  Bell,  for  appellant. 
James  C.  McShane,  for  appellee. 

Dunn,  J.  The  circuit  court  of  Cook  county  rendered  a 
judgment  against  the  appellant  in  an  action  on  the  case  for  per- 
sonal injuries.  The  Appellate  Court  affirmed  the  judgment  and 
granted  a  certificate  of  importance  and  appeal  to  this  court. 

The  appellant  offered  no  evidence  on  the  trial,  but  asked  the 

tPor  the  authorities  in  this  series  on  the  question  what  is,  and  is 
not,  the  proximate  cause  of  an  injury,  see  third  head-note  of  Plinkie- 
wisch  V.  Portland,  etc.,  Co.  (Ore.),  40  R.  R.  R.  788,  63  Am.  &  Eng. 
R.  Gas.,  N.  S.,  788;  seventh  foot-note  of  Wells  v.  Great  Northern 
Ry.  Co.  (Ore.),  40  R.  R.  R.  775,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  775; 
sixth  head-note  of  Roberts  v.  Atlantic  C.  L.  R.  Co.  (N.  Car.),  40  R. 
R.  R.  688.  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  688;  third  foot-note  of 
Penny  v.  Atlantic  C.  L.  R.  Co.  (N.  Car.),  38  R.  R.  R.  535,  61  Am. 
&  Eng.  R.  Cas.,  N.  S.,  535;  Grand  Trunk  Western  Ry.  Co.  v.  Poole 
(Ind.),  38  R.  R.  R.  477,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  477. 
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court  to  instruct  the  jury  to  return  a  verdict  in  its  favor.  The 
refusal  of  this  instruction  is  the  error  relied  upon  for  reversal. 

The  place  where  the  injury  to  the  appelleci  occurred  was  in 
the  city  of  Chicago,  and  the  negligence  charged  in  several  counts 
of  the  declaration  was  the  failure  of  the  appellant  to  maintain 
fences  on  the  sides  of  its  railroad  in  accordance  with  the  terms 
of  the  city  ordinances,  of  which  several  were  pleaded  in  differ- 
ent counts  of  the  declaration.  No  question  arises  out  of  the 
difference  in  the  ordinances,  and  they  will  be  treated  as  if  all 
the  provisions  of  the  various  ordinances  were  parts  of  the  same 
ordinance. 

The  appellant's  railroad  extended  south  and  southwest  from 
the  center  of  the  city  to  the  southern  limits,  and  at  the  place 
where  the  appellee  was  injured  there  were  four  tracks.  The 
roadbed  was  three  or  four  feet  above  the  level  of  the  ground. 
The  two  inside  tracks  were  passenger  tracks,  and  were  a  foot 
and  a  half  or  two  feet  higher  than  the  outside  tracks.  On  each 
side  of  the  right  of  way  was  a  ditch  four  or  five  feet  wide, 
outside  of  which,  on  either  side  of  the  right  of  way,  was  a  fence^ 
consisting  of  posts  with  four  or  five  strands  of  barbed  wire. 
The  plaintiff  was  a  boy  ten  years  and  eight  months  old  at  the 
time  of  the  accident  and  lived  with  his  parents  at  the  corner  of 
Ninet>'-Sixth  and  Peoria  streets,  five  or  six  blocks  east  of  the 
railroad.  He  attended  school  at  the  corner  of  Ninety-Ninth 
and  Throop  streets,  one  block  west  of  the  railroad.  Ninety- 
Fifth  street  north  and  Ninety- Seventh  street  south  of  Ninety- 
Sixth  street  were  opened  and  planked  across  the  railroad. 
Ninety-Sixth  street  was  not  open  across  the  right  of  way,  but 
where  the  end  of  the  street  abutted  on  the  right  of  way  the  fence 
was  torn  down,  and  there  was  evidence  tending  to  show  that  the 
wire  and  at  least  two  of  the  posts  were  gone.  On  the  day  of 
his  injury  the  plaintiff  attended  school  in  the  forenoon  and 
went  home  to  lunch  at  noon.  With  several  other  boys  he 
started  from  his  home  at  about  a  quarter  of  one  to  go  back  to 
school.  They  went  west  on  Ninety-Sixth  street,  intending  to 
cross  the  railroad  and  go  through  an  opening  which  was  in  the 
fence  on  the  west  side,  out  upon  Vincennes  road,  which  is  there 
adjacent  to  and  parallel  with  the  railroad,  then  to  go  south  on 
Vincennes  road  to  Ninety-Ninth  street,  and  thence  west  to  the 
schoolhouse.  Just  as  the  boys  got  upon  the  railroad  the  school 
bell  rang,  and  at  the  same  time  a  long  freight  train  was  coming 
from  the  north  on  the  west  track.  Seeing  that  they  could  not 
cross  in  front  of  the  train,  they  began  to  run  south  along  the 
track,  with  the  intention  of  reaching  the, Ninety- Seventh  street 
Crossing  before  the  train.  The  plaintiff  was  running  along  the 
west  end  of  the  ties  on  the  west  passenger  track,  when  he 
stepped  on  some  of  the  coarse  gravel  with  which  the  track  was* 
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ballasted  and  fell.    He  rolled  down  under  the  train,  and  fiis  foot 
was  run  over  and  had  to  be  amputated. 

The  ordinances  introduced  in  evidence  over  the  appellant's 
objection  required  the  railroad  company  to  construct  on  each 
side  of  its  tracks,  and  in  such  place  with  reference  thereto  as 
the  city  council  should  direct,  except  where  public  streets  should 
intersect  or  cross  the  same,  substantial  walls  or  fences  of  such 
material,  design,  proportion,  and  height  as  should  be  determined 
and  approved  by  the  mayor  and  commissioner  of  public  works, 
and  to  erect  and  maintain  gates  and  signal  bells  and  other 
safety  appliances,  operated  from  towers  or  by  other  reliable 
means  satisfactory  to  the  mayor  and  commissioner  of  public 
works,  for  the  purpose  of  giving  due  and  timely  warning  of  the 
approach  of  trains.  The  speed  of  trains  was  limited  to  a  low 
rate  until  the  walls  or  fences  required  by  the  ordinances  should 
be  erected;  but  the  mayor  and  commissioner  of  public  works 
were  authorized  to  issue  a  permit  to  any  railroad  company  to 
operate  its  trains  at  higher  rates  of  speed  than  allowed  by  the 
ordinances  whenever  they  were  satisfied  that  such  company  was 
proceeding  as  rapidly  as  practicable  to  construct  the  walls, 
fences,  etc.,  as  required  by  the  ordinances.  The  appellant  ap- 
plied for  and  obtained  such. a  permit,  and  for  many  years  be- 
fore the  accident  availed  itself  of  the  right  granted  to  railroad 
companies  which  had  constructed  the  walls,  fences,  etc.,  re- 
quired by  the  ordinances,  to  operate  its  train  at  the  higher  rate 
of  speed. 

Two  propositions  are  contended  for  by  the  appellant:  That 
the  ordinance  requiring  fences  was  not  intended  for  the  protec- 
tion of  persons,  and  that  the  defect  in  the  fence  was  not  the 
proximate  cause  of  the  plaintiff's  injuries.  The  validity  of  the 
ordinance  is  not  questioned. 

ri]  Paragraph  26  of  section  1  of  article  5  of  the  Cities  and 
Villages  Act  (Kurd's  Rev.  St.  1909,  c.  24,  §  62)  authorizes  the 
city  council  to  require  railroad  companies  to  fence  their  tracks 
and  to  construct  cattle  guards  and  street  crossings  within  the 
corporate  limits,  and  for  a  failure  to  complv  with  anv  such  or- 
dinance imposes  upon  them  the  same  liability  for  all  damages 
the  owner  of  cattle,  horses,  or  other  domestic  animals  may  sus- 
tain bv  reason  of  injuries  thereto  while  on  the  railroad  track 
as  is  imposed  under  the  general  laws  of  the  state  in  relation  to 
the  fencing  of  railroads.  Paragraph  27  authorizes  the  council 
to  require  railroad  companies  to  put  flagmen  at  railroad  cross- 
ings of  streets,  and  provide  protection  as:ainst  injury  to  per- 
sons and  propertv  in  the  use  of  such  railroads.  We  recently 
held  that  the  general  laws  of  the  state  relative  to  the  fencing  of 
railroads  did  not  impose  upon  a  railroad  companv  any  liability 
for  the  death  of  a  child  goin^  upon  the  track  from  an  adjacent 
parallel  highway  by  reason  of  the  railroad  company's  failure  to 
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erect  and  maintain  fences  suitable  and  sufficient  to  prevent 
stock  from  getting  on  its  railroad,  as  required  by  section  1  of 
the  act  in  relation  to  fencing  and  operating  railroads.  Bischof 
V,  Illinois  Southern  Railway  Co.,  232  111.  446,  83  N.  E.  948. 
Since  the  liability  imposed  by  paragraph  26  cited  above  is  the 
same  as  that  existing  under  the  general  laws  of  the  state,  the 
ordinance  must  be  held  not  to  have  been  intended  for  the  protec- 
tion of  persons,  if  the  only  authority  for  its  passage  is  to  be 
found  in  that  paragraph. 

[2]  Paragraph  27,  however,  also  deals  with  the  power  of  the 
city  council  with  reference  to  railroads,  and  supplements  the 
provision  authorizing  it  to  reqiiire  railroad  companies  to  fence 
against  stock  by  authorizing  it  also  to  provide  protection  against 
injury  to  persons  and  property  in  the  use  of  railroads.  The 
provisions  of  the  ordinance  for  the  construction  of  walls  or 
fences  were  such  as  would  tend  to  security  against  injury  to 
persons  as  well  as  to  property,  and  if  paragraph  26  were  not  in 
the  statute  the  power  to  pass  the  ordinance  would  be  amply 
conferred  by  paragraph  27.  The  ordinance  contains  no  require- 
ment for  the  construction  of  cattle  guards,  which  would  be  nec- 
essary if  the  prevention  of  stock  getting  on  the  railroad  were 
the  purpose;  but  it  does  contain  provisions  in  reference  to 
lighting  the  track,  the  speed  of  trains,  the  erection,  maintenance, 
and  operation  of  gates,  bells,  and  other  safety  appliances,  all  of 
which  are  designed  for  the  protection  of  persons  and  not  to 
keep  stock  off  the  track.  These  provisions  are  all  contained  in 
a  single  section,  and  it  requires  too  great  an  effort  of  the  imagi- 
nation to  believe  either  that  all  these  provisions  were  intended 
to  keep  stock  off  the  track  and  not  to  apply  to  persons,  or  that 
the  requirements  in  regard  to  fences  applied  to  stock  only  and 
the  other  requirements  to  persons.  In  the  Bischof  Case  we 
said  that  the  question  must  be  determined  by  what  the  Legisla- 
ture has  said,  and  the  Legislature  having  fixed  as  the  standard 
the  erection  and  maintenance  of  a  fence  suitable  and  sufficient 
to  prevent  cattle,  horses,  sheep,  hogs,  or  other  stock  from  get- 
ting on  the  railroad,  there  was  manifestly  no  requirement  for  a 
fence  which  would  keep  children  off.  That  standard  does  not 
apply  to  an  ordinance  clearly  intended  in  many  of  its  provisions 
for  the  protection  of  persons  against  injury  from  the  operation 
of  railroads  in  the  city.  In  our  judgment  the  requirement  of 
fences,  as  well  as  the  other  provisions  of  the  ordinance,  was  for 
the  protection  of  persons  as  well  as  property. 

In  accordance  with  the  views  which  we  have  expressed  in  re- 
gard to  the  ordinance  the  negligence  of  the  defendant  must  be 
assumed,  and,  the  facts  being  undisputed,  the  sole  remaining 
question  is  whether  there  is  any  reasonable  ground  for  saying 
that  the  failure  to  fence  was  the  proximate  cause  of  the  plain- 
tiff's injury. 
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[3]  If  it  can  reasonably  be  concluded  from  the  evidence  that 
the  accident  would  not  probably  have  happened  except  for  the 
failure  of  the  appellant  to  fence  its  track,  then  it  follows  that 
the  neglect  to  fence  was  the  proximate  cause  of  the  accident, 
unless  some  other  disconnected  efficient  cause  which  could  not 
have  been  foreseen  by  the  exercise  of  ordinary  care  has  inter- 
vened. In  the  similar  case  of  Haves  v.  Michigan  Central  Rail- 
road Co.,  Ill  U.  S.  228,  4  Sup.  Ct.  369,  28  L.  Ed.  410,  the 
court,  in  discussing  the  very  question  now  under  consideration, 
said:  "It  is  further  argued  that  the  direction  of  the  co»:ft  be- 
low was  right  because  the  want  of  a  fence  could  not  reasonably 
be  alleged  as  the  cause  of  the  injury.  In  the  sense  of  an  efficient 
cause,  causa  causans,  this  is  no  doubt  strictly  true;  but  that  is 
not  the  sense  in  which  the  law  uses  the  term  in  this  connection. 
The  question  is:  Was  it  causa  sine  qua  non — a  cause  which,  if 
it  had  not  existed,  the  injury  would  not  have  taken  pla^re;  an 
occasional  cause?  And  that  is  a  question  of  fact,  unless  the 
causal  connection  is  evidently  not  proximate.  Milwaukee  &  St. 
Paul  Railroad  Co.  v,  Kellogg,  94  U.  S.  469  [24  L.  Ed.  256]. 
The  rule  laid  down  by  Willes,  J.,  in  Daniel  v.  Metropolitan 
Railroad  Co.,  L.  R.  3  C  P.  216-222,  and  approved  by  the  Ex- 
chequer Chamber  (L.  R.  3  C.  P.  591)  and  by  the  House  of 
Lords  (L.  R.  5  H.  L.  45),  was  this:  *It  is  necessary  for  the 
plaintiff  to  establish,  by  evidence,  circumstances  from  which 
it  may  fairly  be  inferred  that  there  is  reasonable  probability 
that  the  accident  resulted  from  the  want  of  some  precaution 
which  the  defendants  might  and  ought  to  have  resorted  to.* 
And  in  the  case  of  Williams  v.  Great  Western  Railroad  Co., 
L.  R.  9  Exch.  157,  162,  where  that  rule  was  applied  to  a  case 
similar  to  the  present,  it  was  said:  'There  are  many  supposable 
circumstances  under  which  the  accident  may  have  happened  and 
which  would  connect  the  accident  with  the  neglect.  If  the  child 
was  merely  wandering  about  and  he  had  met  with  a  stile  he 
would  probably  have  been  turned  back;  and  one,  at  least,  of 
the  objects  for  which  a  gate  or  stile  is  required  is  to  warn  people 
of  what  is  before  them  and  to  make  them  pause  before  reaching 
a  dangerous  place  like  a  railroad.'  The  evidence  of  the  circum- 
stances showing  negligence  on  the  part  of  the  defendant,  which 
may  have  been  the  legal  cause  of  the  injury  to  the  plaintiff, 
according  to  the  rule  established  in  Railroad  Co.  v.  Stout,  17 
Wall.  657  [21  L.  Ed.  745],  and  Randell  v.  Baltimore  &  Ohio 
Railroad  Co.,  109  U.  S.  478  [3  Sup.  Ct.  322,  27  L.  Ed.  1003], 
should  have  been  submitted  to  the  jury." 

In  the  following  cases,,  in  each  of  which  a  recovery  was 
sought  for  the  injury  or  death  of  a  child  who  went  upon  a 
railroad  track  not  fenced  as  required  by  law,  it  was  held  to 
be  a  question  of  fact,  to  be  determined  by  the  jury  according 
to  the  facts  and  circumstances  shown  by  the  evidence,  whether  a 
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fence  constructed  as  required  by  law  would  have  prevented 
the  children  from  going  upon  the  tracks.  Ke3ser  v.  Chicago  & 
Grand  Trunk  Railway  Co.,  56  Mich.  559,  23  N.  W.  311,  56  Am. 
Rep.  405;  Rosse  v,  St.  Paul  &  Duluth  Railway  Co.,  68  Minn. 
216,  71  N.  W.  20,  37  L.  R.  A.  591,  64  Am.  St.  Rep.  472;  Elling- 
ton V.  Great  Northern  Railway  Co.,  96  Minn.  176,  104  N.  W. 
%27\  Mattes  v.  Great  Northern  Railway  Co.,  95  Minn.  386,  104 
X.  W.  234.  In  all  these  cases  the  child  injured  was  younger 
than  the  appellee  here  at  the  time  of  his  injury;  but  in  Balti- 
more &  Potomac  Railroad  Co.  v,  Cumberland,  176  U.  S.  232,  20 
Sup.  Ct.  380,  44  L.  Ed.  447,  the  case  was  held  to  have  been 
properly  submitted  to  the  jury,  although  the  boy  injured  was 
nearly  two  years  older  than  this  appellee. 

[4]  The  age  of  the  child  injured  is,  of  course,  one  of  the 
circumstances  to  be  considered  by  the  jury  in  determining  the 
question  of  proximate  cause.  The  question  of  contributory 
negligence,  as  expressly  stated  by  counsel  for  the  appellant,  is 
not  raised,  except  as  bearing  upon  the  question  of  proximate 
cause. 

The  case  of  Fezler  v.  Willmar  &  Sioux  Falls  Railway  Co.,  85 
Minn.  252,  88  N.  W.  746,  is  strongly  relied  upon  by  counsel 
for  the  appellant  as  controlling  this  case.  In  that  case  the  court, 
after  a  consideration  of  the  facts  shown  by  the  evidence,  arrived 
at  the  conclusion  that  the  absence  of  the  fence  was  not  the 
proximate  cause  of  the  injury.  No  two  causes  are  precisely 
alike.  In  cases  involving  quite  similar  facts  different  courts  have 
arrived  at  opposite  conclusions. 

[5]  The  question  for  our  determination  is  whether  there  was 
any  evidence  requiring  the  submission  of  the  question  of  proxi- 
mate cause  to  a  jury,  and,  if  the  facts  are  such  that  men  of 
ordinary  judgment  may  arrive  at  different  conclusions  as  to 
whether  or  not  a  fence  would  probably  have  prevented  the 
accident,  then  the  condition  was  such  as  required  the  submis- 
sion of  the  case  to  the  jury. 

[6]  It  is  insisted  that  the  proximate  cause  of  the  accident 
was  the  appellee's  selection  of  the  ends  of  the  ties  next  the 
moving  train  as  a  place  to  run.  It  is  true  that  this  was  the 
voluntary'  act  of  the  appellee,  but  it  was  not  an  independent 
intervening  tause  which  the  appellant  could  not  have  anticipated. 
On  the  contrary,  if  the  appellant  was  negligent  in  failing  to 
fence  its  track  as  required  by  the  ordinance,  and  by  such  negli- 
gence suffered  children  to  come  upon  its  tracks,  it  might  by  the 
exercise  of  reasonable  diligence  have  anticipated  that  precisely 
such  an  accident  would  happen  as  did  happen. 

[7]  It  is  not,  however,  essential  to  make  a  negligent  act  the 
proximate  cause  of  an  injury  that  the  particular  injurious  con- 
sequences and  the  precise  manner  of  their  infliction  could  rea- 
sonably   have  been  foreseen.      If  the  consequences   follow    in 
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unbroken  sequence  from  the  wrong  to  the  injury,  without  any 
intervening  efficient  cause,  it  is  sufficient  if  at  the  time  of  the 
negligence  the  wrongdoer  might  by  the  exercise  of  ordinary 
care  have  foreseen  that  some  injury  might  result  from  the  negli- 
gence. Illinois  Central  Railroad  Co.  v,  Siler,  229  111.  390,  82 
N.  E.  362;  Ford  v.  Hine  Bros.  Co.,  237  111.  463,  86  N.  E. 
1051. 

In  our  judgment  the  facts  were  such  as  to  require  the  case  to 
be  submitted  to  the  jury,  and  the  motion  to  direct  the  verdict 
was  properly  denied. 

Judgment  affirmed. 


BiLUNGSLY  V.  Illinois  Cent.  R.  Co. 

(Supreme    Court    of    Mississippi,    Dec.    18,    1911.) 

[56    So.    Rep.    790.] 

Appeal  and  Error — Questions  Reviewable — Evidence. — The  court 
on  appeal  from  a  judgment  on  a  directed  verdict  for  defendant  must 
resolve  the  conflict  in  the  evidence  in  favor  of  plaintiff,  and  assume 
that  his  testimony  is  true. 

Railroads — Injuries  to  Persons  on  Track — Negligence — ^"Proximate 
Cause."* — ^To  hold  a  railroad  company  liable  for  injuries  to  a  person 
struck  by  a  train,  the  evidence  must  show  that  the  company's  negli- 
gence was  the  "proximate  cause"  of  the  injury,  and,  to  constitute 
proximate  cause,  there  must  be  causal  connection  between  the  in- 
jury and  the  negligence. 

Railroads — Injuries  to  Persons  on  Track — Negligence — Proximate 
Cause.t — The  failure  of  a  railroad  company  to  give  the  statutory 
signals  on  the  approach  of  a  train  to  a  crossing  is  not  the  proxi- 
mate cause  of  injury  to  one  struck  by  the  train  before  reaching  the 
crossing,  where  such  person  saw  the  train  long  before  it  reached 
the  crossing,  since  there  was  lio  causal  connection  between  the  fail- 
ure to  give  the  signal  and  the  injury. 

Railroads — Injuries  to  Persons  on  Track — Contributory  Negli- 
gencc.t — Where  a  mother  saw  her  17  months  old  child  on  or  near 


♦For  the  authorities  in  this  series  on  the  subject  of  the  necessity 
of  negligence  being  the  proximate  cause  of  the  injury  sued  for, 
in  order  to  warrant  recovery,  see  last  foot-note  of  Washington,  etc., 
Ry.  Co.  V.  Vaughan  (Va.),  39  R.  R.  R.  444,  62  Am.  &  Eng.  R.  Cas,, 
N.  S..  444. 

For  ,the  authorities  in  this  series  on  the  question  what  is,  and  is 
not,  the  proximate  cause  of  an  injury,  see  last  foot-note  of  preced- 
ing case. 

tSee  first  foot-note  of  Illinois  Cent.  R.  Co.  v.  Dupree  (Ky.), 
37  R.  R.  R.  88,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  88. 

JSee  foot-notfe  of  Dixon  v.  New  York,  etc.,  R.  Co.  (Mass.),  38  R. 
R.  R.  181,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  181. 
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a  railroad  track,  and  saw  an  approaching  train,  and  she  immediately 
ran  to  the  rescue  of  the  child,  and  was  struck  by  the  train  as  she 
crossed  the  track,  she  was  not  guilty  of  contributory  negligence. 

Railroads — Injuries  to  Persons  on  Track — Negligence. — A  mother 
saw  her  child  on  or  near  a  railroad  track,  and  she  saw  at  the  same 
time  an  approaching  train.  She  ran  to  the  rescue  of  the  child,  and 
was  struck  by  the  train  as  she  crossed  the  track.  The  trainmen, 
who  were  competent,  did  everything  they  could  with  proper  appli- 
ances to  stop  the  train  on  observing  the  child,  but  they  were  unable 
to  do  so.  Held,  as  a  matter  of  law,  to  overcome  the  prima  facie 
case  established  by  Code  1906,  §  1985,  providing  that  propf  of  in- 
jury inflicted  by  the  running  of  cars  shall  be  prima  facie  evidence 
of  the  company's  liability. 

Appeal  from.  Circuit  Court,  Attala  County;  G.  A.  McLean, 
Judge. 
"To  be  officially  reported." 

Action  by  Mrs.  Dora  Billingsly  against  the  Illinois  Central 
Railroad  Company.  From  a  judgment  for  defendant,  plaintiff 
appeals.     Affirmed. 

Teat  &  Niles  and  Watkins  &  Watkins,  for  appellant. 
Mayes  &  Longstreet,  for  appellee. 

McLean,  J.  This  is  a  suit  by  the  appellant  against  appellee 
for  personal  injuries  caused  W  the  running  of  the  cars.  The 
plaintiff  was  injured  in  an  effort  to  reach  her  17  months  old 
baby,  and  to  save,  as  she  supposed,  its  life.  The  plaintiff's 
home  was  situated  a  very  short  distance,  between  35  and  40 
steps,  from  the  railroad  track.  She  was  in  her  house,  and 
came  out  on  the  gallery,  and,  missing  her  baby  girl,  saw  her 
on  or  near  the  railroad  track,  and  at  the  same  time  saw  the 
approaching  train.  Immediately  the  mother  frantically  ran  to 
rescue  her  child,  and  as  she  crossed  the  track,  the  child  being 
on  the  opposite  side,  was  injured  by  the  passing  train.  There 
is  a  sharp  conflict  in  the  testimony  as  to  whether  or  not  plaintiff 
\»ias  struck  by  the  engine.  There  is  some  conflict  in  the  testi- 
mony as  to  whether  or  not  the  statutory  signals  required  at  rail- 
road crossings,  as  to  ringing  the  bell  and  blowing  the  whistle 
of  the  engine,  were  given.  The  testimony  on  the  part  of  the 
^aintiff  is  to  the  effect  that  these  signals  were  not  given. 
There  is  not  a  particle  of  conflict  in  the  testimony  as  to  what  the 
persons  in  charge  of  the  train  did  when  they  saw  the  child. 
After  the  plaintiff  closed  her  evidence,  every  member  of  the 
train  crew  was  put  on  the  stand,  and  testified  to  the  facts  re- 
lating to  this  injury. 

The  engineer  first  testified,  and  he  stated,  in  substance,  that 
he  and  his  fireman  and  one  of  the  brakemen  were  on  the  engine 
and  keeping  a  lookout.     The  brakeman  was  in  the  cab  on  the 
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fireman*s  side,  and  with  the  fireman.  After  having  testified  as 
to  having  given  the  signals  as  required  by  the  statute  for  public 
crossings,  he  says  as  follows:  **\Vhen  1  got  near  the  crossing 
(some  400  or  500  yards),  I  saw  a  little  child^on  the  east  side 
of  the  track,  and  coming  toward  the  track  on  the  crossing,  but 
had  not  reached  the  track  when  I  saw  it.  I  says:  *0,  Lord, 
God!  There  is  a  baby!'  and  I  threw  the  brake  in  the  emergency 
and  reversed  the  engine,  and  pulled  the  stand  lever  open,  and 
did  everything  I  could  to  stop  the  train."  In  answer  to  the 
question,  "What  else  could  you  do  to  stop  the  train?"  his  answer 
was,  "Not  a  thing  in  the  world."  And,  further,  "When  I  saw 
the  child  coming  toward  the  track,  I  used  every  means  to  stop 
the  train  just  as  quick  as  I  could  use  my  hands.  I  done  it  in 
a  second."  He  and  the  other  employees  testified  that  the  engine 
and  train  were  properly  equipped  with  air  brakes,  was  in  good 
working  order  and  that  everything  was  done  which  w'as  possible 
to  be  done  in  order  to  stop  the  train  and  avoid  running  over 
the  child.  The  engineer  further  says  that  he  saw  the  mother 
when  she  ran  across  the  track  about  30  feet  ahead  of  the 
engine,  and  picked  up  the  child  which  was  over  on  the  north  side 
of  the  track.  This  testimony  of  the  engineer  was  corroborated 
by  the  fireman  and  the  brakeman,  who  were  on  the  engine,  and 
also  as  to  the  emergency  brakes  being  applied;  and  as  to  the 
engine  and  train  being  in  good  order  and  the  emergency  brakes 
being  applied  the  flagman  and  the  conductor  also  testified. 
When  the  engineer  first  saw  the  little  child  close  to  and  approach- 
ing the  track,  the  train  was  running  at  a  rate  of  speed  of  about 
25  miles  an  hour.  Bv  the  time  the  engine  reached  the  crossing 
the  speed  of  the  train  had  been  very  materially  reduced  from 
25  to  something  like  5  or  6  miles  an  hour.  The  train  was  a 
freight,  with  from  25  to  30  cars. 

The  evidence  showed  that  those  in  charge  of  the  train  were 
competent  and  skillful  men,  and  understood  their  business.  There 
was  not  a  particle  of  evidence  in  the  record  that  either  directly 
or  indirectly,  or  in  any  wav,  contradicted  the  evidence  on  behalf 
of  the  defendant.  Mrs.  Billingsly  testified  that,  when  she  first 
saw  the  child  on  the  track,  she  also  at  the  same  time  saw  the 
train,  and  that  the  train  was  some  four  or  five  telegraph  poles 
distant  from  the  crossing  where  the  child  was ;  and  the  evidence 
discloses  that  the  distance  between  the  telegraph  posts  is  about 
100  yards.  After  all  the  evidence  was  in,  the  court  gave  a 
peremptory  instruction  to  find  for  the  defendant.  The  case  is 
here  on  that  one  proposition. 

[11  There  being  conflict  in  the  testimony  as  to  whether  the 
statutory  signals  required  to  be  given  at  public  crossings  were 
given,  we  must  resolve  this  question  in  favor  of  the  plaintifiP, 
and  must  assume  that  the  signals  were  not  given.  It  mav  be  said 
that  proof  of  injury  by  the  running  of  the  cars  is  prima  facie 
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evidence  of  liability  on  the  part  of  the  defendant  by  virtue 
of  the  statute  (Code  1906,  §1985).  Fuller  v,  I.  C.  R.  R.  Co, 
(opinion  this  day  delivered)  56  South.  783.  Does  the  evidence 
overcome  this  presumption? 

[2]  In  order  for  liability  to  be  fastened  upon  the  defendant, 
it  is  necessary  that  its  negligence  should  be  the  proximate  cause 
of  the  injury.  Let  it  be  borne  in  mind  that  the  party  injured 
and  the  party  suing  is  the  mother,  and  not  the  child.  From 
all  the  facts  in  evidence — and  let  it  be  understood  that  all  the 
facts  and  all  the  circumstances  in  any  way  relating  to  the  in- 
jury were  testified  to  by  the  witnesses  for  both  the  plaintiff 
and  the  defendant — it  is  manifest  that  negligence  upon  the  part 
of  the  defendant  did  not  cause  the  injury.  What  is  or  what  is 
not  the  proximate  cause  of  an  injury  seems  to  be  incapable  of 
any  strict  definition  which  will  suit  every  case.  Proximate  cause 
is  said  to  be  a  "vexed  metaphysical  question;"  but  it  can  be 
safely  said  that,  in  order  to  constitute  a  proximate  cause,  there 
must  be  causal  connection  between  the  injury  and  the  negligence 
complained  of. 

[3]  While  the  defendant  was  negligent  in  failing  to  give  the 
signals  for  the  crossing  as  required  by  law,  the  plaintiff  cannot 
complain,  because  she  saw  the  train  long  before  it  reached  the 
crossing,  and  there  was  no  causal^  connection  between  the  fail- 
ure to  give  the  signal  and  the  plaintiff's  injury.  The  purpose 
and  object  of  requiring  these  crossing  signals  to  be  given  is 
to  warn  persons  who  are  about  to  cross  the  track,  or  those  whose 
teams  are  so  near  the  crossing  as,  reasonably  and  naturally,  may 
be  expected  to  become  frightened  by  the  train,  and  thus  give  the 
parties  an  opportunity  to  get  the  team  away  from  the  track. 
Such  was  the  conclusion  of  this  court  in  Skipwith  v,  R.  R.  Co., 
95  Miss.  50,  48  South.  964,  relied  on  by  appellant.  It  is  urged 
with  great  ability  and  ingenuity  that,  if  these  signals  had  been 
given,  the  mother  would  have  gone  in  search  of  her  child  earlier 
— in  ample  time  to  have  rescued  the  child,  and  have  removed 
herself  from  danger.  In  the  argument  of  this  proposition,  the 
able  and  astute  counsel  for  appellant  place  themselves  upon  the 
springboard  of  imagination,  and  leap. into  the  realm  of  conjec- 
ture. Their  argument  upon  this  proposition  is  conjecture,  pure 
and  simple ;  and  in  such  an  instance  "experience  becomes  an  in- 
fant and  speculation  a  contingency."  Judgments  of  courts  and 
verdicts  of  juries  should  not  rest  upon  so  airy  a  foundation. 

[4]  The  mother  in  going  upon  the  railroad  track  at  the  time 
and  under  the  circumstances,  in  order  to  rescue  her  child  from 
impending  danger,  was  surely  not  guilty  of  any  contributory 
negligence.  We  base  our  conclusion  solely  upon  the  proposition 
that  the  proximate  cause  of  the  injury  was  not  the  negligence 
of  the  defendant. 

In  the  Fuller  Case,  this  day  delivered,  we  hold  that  the  simple 
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and  to  greatly  injure  himself  and  harness,  and  to  destroy  the 
wagon.  That  the  defendant  was  further  negligent  in  not  hav- 
ing brakes  on  said  car,  which  if  it  had  been  properly  equipped 
with  brakes,  its  employees  could  have  stopped,  and  pr^ented 
the  fright  to  plaintiff's  horse  and  the  consequent  damages  to  his 
property.  Plaintiff  prayed  damages  in  the  sum  of  $65.  De- 
fendant denied  any  negligence  on  its  part,  and  alleged  assumed 
risk  and  contributory  negligence. 

The  testimony  tended  to  show  that  plaintiff's  son  took  some 
meat  in  the  delivery  wagon  out  to  the  camp  at  the  gravel  pit, 
leaving  his  horse  near  the  end  of  a  switch,  upon  which  loose 
cars  that  were  to  be  loaded  with  gravel  were  banked  and  held, 
at  a  place  which  was  customarily  used  by  those  coming  to  the 
camp  for  the  sale  and  delivery  of  produce  there.  That  he 
left  the  horse  in  charge  of  Bert  Dumas,  who  was  holding  him 
while  he  delivered  the  meat.  Returning,  he  saw  that  a  car  had 
gotten  loose  and  started  down  the  hill  towards  the  horse.  He 
ran  to  the  horse,  turned  him  around,  and  the  horse,  frightened 
by  the  noise  and  approaching  car,  broke  loose  and  ran  away,  in- 
juring himself,  the  wagon,  and  harness.  It  seems  that  the  mov- 
ing car  was  the  dining  or  boarding  car,  left  standing  nearest 
the  end  of  the  switch  hard  by  the  commissary,  where  supplies 
were  kept.  It  was  not  disclosed  whether  or  not  there  were  any 
biakes  upon  this  car,  which  was  going  slow — just  a  little  more 
than  moving — and  one  or  two  persons  tried  to  stop  it  by  put- 
ting chunks  under  the  wheels.  There  was  testimony  as  to  the 
amount  of  damages. 

The  court,  among  other  instructions,  gave  for  the  plaintiff, 
over  the  defendant's  objections,  the  following:  "The  court  in- 
structs the  jury  that,  in  the  operation  of  its  trains  and  cars,  for 
the  protection  of  persons  and  property  about  its  yards,  defendant 
is  held  to  the  greatest  degree  of  care;  and  if  you  find  from  the 
evidence  that  the  car  of  defendant  frightened  plaintiff's  horse, 
causing  it  to  run  away,  and  that  said  car  was  not  equipped 
with  brakes,  or  that  the  brakes  on  the  car  were  not  in  working 
order,  and  that  defendant,  through  its  agents  and  employees, 
knocked  or  bumped  said  car,  and  started  same  to  rolling  towards 
plaintiff's  horse,  and  that  plaintiff,  or  his  agent  in  charge  of 
said  horse,  did  all  that  a  reasonable  and  prudent  person  could 
do  to  prevent  the  injury,  you  will  find  for  the  plaintiff  in  such 
damages  as  the  evidence  shows  he  sustained.'' 

The  jury  returned  a  verdict  for  plaintiff,  assessing  his  damages 
at  $35,  and  from  the  judgment  thereon  defendant  appealed. 

R.  IV,  Wilson,  for  appellant. 
Willianison  &  Williamson,  for  appellee. 

KiRBV,  J.  (after  stating  the  facts  as  above).  [1,  2]  It  is 
insisted  here  that  the  court  erred  in  giving  said  instruction  num- 
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bcred  4,  and  we  have  concluded  that  the  contention  is  correct. 
Said  instruction  tells  the  jury  that  for  the  protection  of  persons 
and  property  about  its  yards  a  railroad  company  is  held  to  the 
greatest  degree  of  care,  and  also  that  if  the  car  was  not  equipped 
with  brakes,  or  that  the  brakes  on  the  car  were  not  in  working 
order,  and  that  defendant,  through  its  agents  and  employees, 
bumped  the  car,  and  started  same  towards  the  plaintiff's  horse, 
and  that  plaintiff  did  all  that  a  reasonable  and  prudent  person 
could  do  to  prevent  the  injury,  that  they  should  find  for  the 
plaintiff.  The  court  erred  in  giving  this  instruction.  It  is  not 
only  abstract,  but  incorrect.  There  was  no  testimony  showing 
that  the  loose  car  was  not  supplied  with  adequate  brakes  in  good 
working  order,  and  the  instruction  requires  a  higher  degree  of 
care  of  railroad  companies  for  the  protection  of  persons  and 
property  rightfully  shout  their  stations  and  trains  than  the  law 
demands. 

[3]  A  carrier  is  only  bound  to  the  exercise  of  ordinary  care 
for  the  protection  of  passengers  while  in  and  about  its  stations. 
Railway  Co.  v.  Woods,  131  S.  W.  869.  And  it  is  bound  to  no 
higher  degree  of  care  for  the  protection  of  persons  and  property, 
who  may  be  rightfully  there  or  about  its  yards,  other  than  in 
the  capacity  of  passengers. 

The  question  of  negligence  upon  the  part  of  the  defendant 
under  the  circumstances  was  one  for  the  jury,  and  should  have 
been  submitted  upon  proper  instructions.  Said  instruction  told 
the  jury  that,  if  said  car  was  bumped  or  started  rolling  by 
defendant,  and  not  equipped  with  bakes,  or  the  brakes  were  not 
in  working  order,  that  they  would  find  fdr  the  plaintiff,  if  he 
was  not  negligent,  in  effect  declaring  said  act  of  the  defendant 
in  failing  to  have  brakes  on  said  car  in  working  order  negli- 
gence per  se,  for  which  a  recovery  might  be  had. 

[4]  Other  instructions  correctly  declared  the  law,  but,  being 
in  conflict  with  this  one,  did  not  remedy  the  error  and  render 
it  harmless.    Railway  Co.  v.  Woods,  supra. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial. 

Wood,  J.,  dissents,  thinking  upon  the  whole  case  the  judg- 
ment is  right. 
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(Supreme  Judicial  Court  of  Massachusetts,  Worcester,  Nov.  29,  1911.) 

[96   N.   E.   Rep.   527.] 

Railroads — Persons  on  Track — Obligations  of  Trainmen.* — Where 
one  on  a  railroad  track  without  right  was  struck  by  a  train,  there 
could  be  no  recovery,  in  the  absence  of  willful  or  reckless  miscon- 
duct of  the  trainmen. 

Railroads — Prescriptive  Right  of  Way  over  Tracks — Evidence — 
Sufficiency.! — Evidence  held  not  to  warrant  a  finding  that  the  pub- 
lic had  acquired  a  prescriptive  right  of  way  over  railroad  tracks  at 
the  place  where  a  pedestrian  was  struck  by  a  train,  defeating  a  re- 
covery, in  the  absence  of  willful  or  reckless  misconduct  of  the  train- 
men. 

Railroads — Prescriptive  Right  of  Way — Tacking. — A  prescriptive 
right  of  way  over  a  railroad  track  cannot  be  acquired  by  tacking  to- 
gether two  distinct  periods  of  use  of  two  substantially  different 
routes  over  the  track,  especially  where  the  use  under  the  new  route  had 
not  existed  for  20  years  prior  to  St.  1892,  c.  275,  prohibiting  the  ac- 
quisition by  prescription  of  a  right  of  way  across  railroad  tracks. 

Exceptions   from   Superior  Court,   Worcester  County. 

Action  by  Lars  Dahlgren.  administrator  of  Maria  C.  Dahl- 
gren, against  the  Boston  &  Maine  Railroad.  There  was  a  ver- 
dict for  defendant,  apd  plaintiff  brings  exceptions.     Overruled. 

Victor  £.  Rimo,  for  plaintiff. 

Chas,  M.  Thayer  and  Alex.  H.  Bullock,  for  defendant 

*For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
from  trainmen  to  licensees  and  trespassers  on  railroad  tracks,  see 
foot-note  of  Southern  Ry.  Co.  v.  Wiley  (Va.),  40  R.  R.  R.  473,  63 
Am.  &  Eng.  R.  Cas.,  N.  S.,  473;  third  paragraph  of  second  foot-note 
of  Arkansas,  etc.,  R.  Co.  v.  Graves  (Ark.),  39  R.  R.  R.  259,  62  Am. 
&  Eng.  R.  Cas.,  N.  S..  259;  foot-note  of  Burgess  z'.  Atchison,  etc., 
Ry.  Co.  (Kan.),  39  R.  R.  R.  164,  62  Am.  &  Eng.  R.  Cas.,  N.  S..  164; 
foot-note  of  Covington,  etc.,  Co.  v.  Marsh  (Ky.),  38  R.  R.  R.  196, 
61  Am.  &  Eng.  R.  Cas.,  N.  S.,  196;  third  foot-note  of  Weatherly  v. 
Nashville,  etc.,  Ry.  (Ala.),  35  R.  R.  R.  759,  58  Am.  &  Eng.  R.  Cas., 
N.  S.,  759;  first  foot-note  of  Chesapeake  Beach  Ry.  Co.  v.  Donahue 
(Md.),  28  R.  R.  R.  272,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  272. 

fFor  the  authorities  in  this  series  on  the  question  what  does,  and 
does  not,  constitute  an  implied  license  to  walk  upon  or  across  rail- 
road tracks,  see  Hillman  v.  Boston  Elev.  Ry.  Co.  (Mass.),  40  R. 
R.  R.  58,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  58;  Arkansas  &  L.  Ry.  Co. 
V.  Graves  (Ark.),  39  R.  R.  R.  259,  62  Am.  &  Eng.  R.  Cas.,  N.  S., 
259;  first  head-note  of  Norfolk  &  W.  Ry.  Co.  v.  Overton's  Adm'r 
(Va.),  39  R.  R.  R.  271,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  271;  Schmidt 
V.  Pennsylvania  R.  R.  (C.  C.  A.),  38  R.  R.  R.  645,  61  Am.  &  Eng. 
R.  Cas.,  N.  S.,  645. 
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De  Courcy,  J.  The  plaintiff's  intestate  Maria  C.  Dahlgren, 
was  killed  by  a  passenger  train  while  walking  across  the  de- 
fendant's tracks  near  Greendale  station,  Worcester. 

The  direction  of  the  tracks  at  this  place  is  substantially  north 
and  south.  Central  avenue  runs  in  the  same  general  direction 
and  is  about  200  feet  west  of  the  tracks.  A  way  known  as 
Dudley  avenue,  but  not  laid  out  as  a  public  street,  extends 
from  Central  avenue  easterly  to  the  line  of  the  railroad  loca- 
tion near  the  Greendale  station.  The  station  and  tracks  arc 
6  feet  higher  than  this  avenue  and  are  reached  therefrom  by 
wooden  steps.  About  50  feet  east  of  the  tracks  and  parallel 
therewith  is  West  Boylston  street,  a  public '  way.  The  inter- 
vening land  belongs  to  the  railroad  and  the  tracks  are  3.75 
feet  higher  than  the  street.  On  this  land  and  opposite  the  sta- 
tion was  a  building  known  as  Howe's  store.  There  is  no  plank- 
ing between  the  rails  of  the  track. 

The  plaintiff's  intestate  alighted  from  an  electric  car  on  West 
Boylston  street,  proceeded  by  the  north  end  of  Howe's  store 
and  over  a  spur  track  and  was  approaching  the  north-bound 
track  when  she  was  struck  by  the  engine  of  an  express  train. 

[1]  It  is  not  claimed  that  Mrs.  Dahlgren  was  on  the  railroad 
property  by  invitation  of  the  defendant.  She  was  not  there  for 
the  purpose  of  transacting  any  business  with  the  defendant  or 
its  agents,  but  was  crossing  the  roadbed  as  a  short  cut  to  the 
house  of  her  daughter  on  Mount  avenue,  a  street  about  750 
feet  west  of  Central  avenue  and  parallel  with  it.  If  she  was  on 
the  railroad  track  without  right  the  defendant  cannot  be  held 
liable,  as  there  was  no  evidence  of  willful  or  reckless  miscon- 
duct on  the  part  of  its  servants.  Wright  v,  Boston  &  Albany 
R.  R.,  142  Mass.  296,  7  N.  E.  866. 

[2]  The  plaintiff's  case  is  based  on  the  contention  that  the 
public  had  acquired,  by  prescription,  the  right  to  cross  the  de- 
fendant's tracks  at  the  point  where  Mrs.  Dahlgren  was  killed. 
Upon  examination  of  the  evidence  we  are  of  opinion  that  this 
claim  of  a  public  prescriptive  right  is  not  established. 

The  railroad  was  built  about  1848.  One  Isaac  Lamb,  the 
owner  of  a  large  farm,  by  deed  dated  December  27,  1847, 
conveyed  to  the  defendant's  predecessor  in  title  the  original  lo- 
cation of  the  railroad  from  a  point  208  feet  south  of  where  the 
Greendale  station  now  is  to  a  point  750  feet  north,  bounded 
by  West  Bolyston  street  on  the  east  and  including  the  land 
where  the  tracks  are  located.  This  deed  contained  the  clause: 
"Reserving  to  the  grantor  and  his  heirs  and  assigns  a  right  to 
cross  said  railroad  with  cattle,  teams,  carts,  etc.,  at  a  grade  cross- 
ing near  station  175,  which  crossing  is  to  be  made  by  said  com- 
pany with  convenient  approaches,  etc."  Station  175  was  some- 
where near  where  the  northerlv  end  of  the  station  platform  now 
is.     The  crossing  so  reserved  was  planked  and  was  used  by 
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Lamb,  whose  farm  was  cultivated  on  both  sides  of  the  railroad. 
The  only  house  west  of  the  railroad  was  that  of  Mr  Lamb,  and 
this  way  was  little  used  except  by  him  and  by  persons  going 
to  his  house.  In  1870  one  Dudley  bought  the  Lamb  place  and 
some  years  later  began  to  cut  it  up  into  lots.  Up  to  this  time 
there  clearly  was  no  such  user  of  this  private  way  as  to-  estab- 
lish a  public  prescriptive  right.  McCreary  v,  Boston  &  Maine 
R.  R.,  153  Mass.  300,  26  N.  E.  864,  11  L.  R.  A.  359;  Sprow  v. 
Boston  &  Albany  R.  R.,  163  Mass.  330,  39  N.  E.  1024;  Aikens  v. 
N.  Y.,  N.  H.  &  H.  R.  R.,  188  Mass.  547,  74  N.  E.  929. 

[3]  About  1882  the  Greendale  station  was  built  and  radical 
changes  were  made  near  the  old  crossing.  Teams  coifld  no 
longer  approach  the  track  from  Dudley  avenue,  and  the  station 
platform  was  constructed  partly  over  the  old  private  way.  And 
it  is  clear  from  the  evidence  that  those  who  crossed  the  railroad 
'  location  on  foot  after  1882  used  a  route  other  than  that  previously 
in  use,  as  they  walked  directly  across  the  tracks  between  Howe's 
store  and  the  station.  The  Lamb  private  way  crossed  the  tracks 
from  the  west  side,  near  the  present  station  platform,  diago- 
nally towards  the  north.  From  a  point  on  the  electric  car  track 
in  West  Boylston  street  directly  oppos!  v  the  northeast  comer 
of  Howe's  store  to  the  center  of  the  o\ ''.  Lamb's  way  is  a  dis- 
tance of  83  feet.  The  path  used  by  i--  plaintiff's  intestate 
was  this  later  one  that  crossed  the  tracks  from  Howe's  store 
to  the  station.  It  did  not  exist  prior  to  1882,  and  long  before 
it  had  been  used  for  the  necessary  20  years  St.  1892,  c.  275, 
prohibited  the  acquisition  by  prescription  of  a  right  of  way 
across  any  railroad  track  or  lcK:ation  which  is  in  use  for  rail- 
road purposes.  Simpson  v.  Boston  &  Maine  R.  R.,  176  Mass. 
359,  57  N.  E.  674.  Nor  could  a  prescriptive  right  in  the  more 
recent  way  be  acquired  by  tacking  together  two  distinct  periods 
of  use  of  the  two  substantially  different  routes.  Pope  z\  Dever- 
eux,  5  Gray,  409;  Hoyt  v.  Kennedv,  170  Mass.  54,  48  N.  'E. 
1073;  Peters  v.  Little,  95  Ga.  151,  22  S.  E.  44;  Jones  on  Ease- 
ments,  §   295. 

The  evidence  would  not  warrant  the  jury  in  finding  that  the 
public  had  acquired  a  prescriptive  right  of  way  at  the  place  where 
the  plaintiff's  intestate  was  kiHed,  and  the  judge  was  right  in 
directing  a  verdict  for  the  defendant. 

Exceptions  overruled. 


•  *  v 
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*  Mississippi,  Dec.  18,  1911.) 


^^"y  '\c  -I — Pleading — Sufficiency.  —  A 

xy"  ^  '^  '  action  for  the  death  of  a  trav- 

o   ^      ,^-'^,^^^^    ^-^,  ^  -'^s  that  the  injuries  complained  of 

"  ^^^        ^^\.  .esult  of  decedent's  own  contributory 

S^/^»  ^^  I  on  the  part  of  defendant,  is  bad  for 

^  <j:   >^  J  constituting  the  contributory  negligence. 

^^>^\^'^  J  Trespassers  on  Track— Liability.*— The  only 

■''^  '  ^;,  ompany  towards  a  trespasser  on  its  track  is  to 

,.    V  iton   or  willful  injury  or  gross  negligence. 

.  ^^  Contributory  Negligence. — Contributory  negligence  is 

se  where  the  injury  complained  of  was  willfully,  wan- 
recklessly  inflicted,   or  was  inflicted  through   gross   negli- 


iCgligcnce— Contributory   Negligence — Last   Clear   Chance.t — The 
contributory  negligence  of  plaintiff  sustaining  a  personal  injury  does 
not  defeat  a  recovery  where   defendant   might,   by  the   exercise   of 
reasonable  care,   have   avoided   the   consequence   of  plaintiff's   negli- 
gence. 

Negligence — Comparative  Negligence — Statutes  —  Applicability.  — 
Laws  1910,  c.  135,  establishing  the  comparative  negligence  doctrine, 
is  inapplicable  to  a  personal  injury  sustained  prior  to  the  passage  of 
the   act. 

Railroads — ^Injury  to  Persons  on  Track — Negligence — ^Prima  Facie 
Case. — Code  1906,  §  1985,  providing  that  proof  of  infliction  of  per- 
sonal injuries  by  the  running  of  cars  shall  be  prima  facie  evidence 
of  want  of  reasonable  care  on  the  part  of  the  railroad  company, 
makes  the  proof  of  an  injury  caused  by  the  running  of  cars  prima 
facie   evidence  of  liability,  regardless  of  the  negligence  requisite  to 

*See  first  foot-note  of  preceding  case. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  last  clear 
chance  doctrine,  see  fourth  foot-note  of  Plinkiewisch  v.  Portland,  etc., 
Co.   (Ore.),  40  R.  R.  R.  788,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  788;  sec- 
ond head-note  of  Nivert  v.  Wabash  R.  Co.  (Mo.),  40  R.  R.  R.  659,  63 
Am.  &  Eng.  R.  Cas.,  N.  S.,  659;  sixth  head-note  of  Stein  v.  United 
Railroads  (Cal.),  40  R.  R.  R.  419,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  419; 
last  paragraph  of  foot-note  of  Acton  v.  Fargo,  etc.,  R.  Co.  (N.  Dak.), 
39  R.  R.  R.  767,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  767;  sixth  head-note 
of  Wilson  V.  Illinois  Cent.  R.  Co.   (Iowa),  39  R.  R.  R.  282,  62  Am. 
&    Eng.    R.    Cas.,    N.    S.,    282;    last    head-note    of    Adams    v.  Ar- 
kansas,   etc.,     R.    Co.    (La.),    39    R.    R.    R.    254,    62    Am.    &  Eng. 
ik    Cas.,    N.    S.,    254;    last    foot-note    of    United    Rys.,    etc.,     Co.    v. 
Kolken    (Md.).   39    R.    R.    R.   52,   62   Am.   &   Eng.    R.   Cas.,   N.   S., 
52'  second  heiad-note  of  Edge  v.  Atlantic  C.  L.  R.  Co.  (N.  (2ar.),  38 
»  'p    ^    737,   61  Am.  &  Eng.  R.  Cas.,  N.  S..  737;  last  head-note  of 
Lot^svilie,    etc..   R.  Co.  v,  Trisler  (Ky.),  38  R.  R.  R.  650,  61  Am.  & 
Eags  R-  Cas.,  N.  S.,  650. 
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fasten  the  liability,  and  applies  to  a  case  where  a  recovery  is  sought 
on  the  last  clear  chance  doctrine. 

Railroads— Injuries  to  Persons  on  Track — Negligence — Prima  Fa- 
cie Case. — The  presumption  of  liability  created  by  Code  1906,  §  1985, 
declaring  that  proof  of  infliction  of  personal  injuries  by  the  running^ 
of  cars  shall  be  prima  facie  evidence  of  want  of  reasonable  care  in 
the  running  of  the  cars,  must  yield  to  the  facts,  and,  where  all  the 
facts  are  in  evidence  and  there  is  no  conflict,  the  court  may  draw  a 
conclusion  based  on  the  facts. 

Railroads — Injuries  to  Person  on  Track — Negligence — Evidence. — 
In  an  action  against  a  railroad  company  for  the  death  of  a  traveler 
struclc  by  a  train  at  a  private  crossing,  evidence  held  to  require 
submission  to  the  jury  of  the  issue  of  negligence,  notwithstanding 
the  presumption  of  liability  created  by  Code  1906,  §  1985. 

Railroads — Injuries  to  Person  at  Crossing — ^Wanton  Negligence. — 
The  failure  of  trainmen  to  use  reasonable  care  to  prevent  injury  to 
a  trespasser  seen  by  them  on  the  track  at  a  private  crossing  is  wan- 
ton negligence. 

Railroads — Evidence — Injuries  to  Person  on  Track — Negligence — 
Liability. — The  failure  of  trainmen  to  exercise  reasonable  care  to 
prevent  injury  to  one  in  a  perilous  position  on  the  track  at  a  private 
crossing  may  be  proved  by  circumstances,  and  the  jury  may  draw 
inferences  from  the  facts  proved  by  applying  their  common  observa- 
tion and  experience. 

Railroads — Injuries  to  Person  on  Track — ^Warning  of  Approach  of 
Train — Requisites — ^The  warning  of  the  approach  of  a  train  to  a  per- 
son seen  at  a  private  crossing  must  be  timely. 

Railroads — Injury  to  Person  at  Private  Crossing — Contributory 
Negligence. — One  entering  on  a  railroad  track  at  a  private  crossing 
does  not  forfeit  his  right  to  be  warned  simply  because  he  goes  on 
the  track  in  front  of  an  approaching  train. 

Railroads — Operation  of  Trains — Care  Required.} — hn  engineer  in 


tSee  second  foot-note  of  Plinkiewisch  v.  Portland  Ry.,  etc.,  Co. 
(Ore.),  40  R.  R.  R.  788,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  788;  second 
foot-note  of  Exum  v.  Atlantic  C.  L.  R.  Co.  (N.  Car.),  40  R.  R..  R. 
460,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  460;  last  foot-note  of  Norfolk,  etc., 
R.  Co.  V.  Overton  (Va.),  39  R.  R.  R.  271,  62  Am.  &  Eng.  R.  Cas., 
N.  S.,  271;  last  head-note  of  Adams  v.  Arkansas,  etc.,  Ry.  Co.  (La.), 
39  R.  R.  R.  254,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  254;  last  head-note  of 
Illinois  Cent.  R.  Co.  v.  Comfort  (Miss.),  38  R.  R.  R.  732,  61  Am.  & 
Eng.  R.  Cas..  N.  S.,  732;  foot-note  of  Murray  v.  Southern  Ry.  Co. 
(Ky.),  38  R.  R.  R.  669,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  669:  ninth  head- 
note  of  Neary  v.  Northern  Pac.  Ry.  Co.  (Mont.),  38  R.  R.  R.  100, 
61  Am.  &  Eng.  R.  Cas.,  N.  S.,  100. 

For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
from  trainmen  to  licensees  and  trespassers  on  or  near  railroad  tracks, 
after  they  are  discovered  to  be  in  danger  of  being  struck  by  trains, 
see  foot-note  of  Covington,  etc.,  Co.  v.  Marsh  (Ky.),  38  R.  R.  R.  196, 
61  Am.  &  Eng.  R.  Cas.,  N.  S.,  196;  foot-note  of  Demand  v.  New 
York,  etc.,  R.  Co.  (N.  Y.),  37  R.  R.  R.  66,  60  Am.  &  Eng.  R.  Cas., 
N.  S.,  56;  second  foot-note  of  Southern  Ry.  Co.  v.  Bailey  (Va.),  3S 
R.  R.  R.  557,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  557. 
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charge  of  a  train  who  sees  a  pedestrian  approaching  the  track  or  on 
the  track  at  a  private  crossing  may  ordinarily  act  on  the  assumption 
that  such  person  will  get  out  of  danger,  but  an  enginer  who  sees 
that  a  traveler  is  going  to  cross  the  track,  and  thereby  place  himself 
in  danger,  cannot  act  on  such  assumption,  but  must  exercise  reason- 
able care  to  prevent  injury  to  him. 

Appeal  from  Circuit  Court,  Attala  County;  G.  A.  McLean, 
Judge. 
"To   be   officially   reported." 

Action  by  E.  L.  Fuller  and  others  against  the  Illinois  Cen- 
tral Railroad  Company.  From  a  judgment  for  defendant,  plain- 
tiffs appeal.     Reversed  and  remanded. 

Flowers,   Alexander  &   Whitfield,   for   appellant. 
Mayes  &  Longstreet,  for  appellee. 

McLean,  J.  The  plaintiffs  in  the  court  below  brought  suit 
against  the  railroad  company  for  the  killing  of  their  father,  ^Ir. 
S.  A.  Fuller. 

The  facts  in  evidence  are  these :  There  is  a  private  road  inter- 
secting the  right  of  way  and  track  of  the  railroad  company  at 
practically  right  angles.  The  railroad  runs  east  and  west;  the 
dirt  road,  practically  north  and  south  at  the  point  of  the  inter- 
section. This  dirt  road  had  been  in  use  for  a  long  period  of 
time  variously  estimated  at  from  10  to  20  years;  had  been  used 
by  the  people  in  that  section  for  this  period  of  time;  and  was 
the  road  which  Mr.  S.  A.  Fuller  habitually  used,  and  had  been 
using  for  many  years  in  going  to  and  from  his  farm  and  back  to 
his  home,  his  farm  being  on  the  south  side  of  the  railroad  and  his 
home  on  the  north  side.  The  railroad  company  kept  in  re- 
pair the  approaches  to  its  right  of  way  and  crossing  over  its 
tracks  to  this  dirt  road.  For  a  distance  of  510  feet  west  of  where 
the  dirt  road  crosses  the  railroad,  the  track  of  the  defendant 
is  straight,  and  for  an  additional  distance  of  150  feet  west  the 
track  is  almost  straight,  having  a  slight  curve,  and  the  evidence 
is  that  the  parties  in  charge  of  an  approaching  train  from  the 
west  can  easily  see  and  discover,  for  a  distance  of  660  feet  west 
of  the  crossing,  a  person  approaching  the  crossing  when  he 
gets  within  17  feet  south  of  the  crossing.  South  of  the  cross- 
ing, on  the  dirt  road  and  17  feet  3  inches  from  the  southern 
rail  of  the  railroad  track,  was  a  pile  of  cross-ties  placed  there 
by  the  defendant  on  its  right  of  way;  these  cross-ties  being 
some  6  or  7  feet  in  height.  A  little  further  south  of  this  pile  of 
cross-ties  the  dirt  road,  leading  to  the  railroad,  sinks  to  some 
few  feet  below  the  surrounding  surface  of  the  ground.  The 
effect  of  the  pile  of  cross-ties  is  that  a  party  approaching 
the  railroad  track  from  the  south  must  pass  beyond  the  pile 
of  cross-ties    in  order  to  see  an  approaching  train   from  the 
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west,  and  the  evidence  is  that  those  in  cJiarge  of  an  approaching 
train  for  a  distance  of  660  feet  west  of  the  crossing  can  easily 
see  and  discover  a  person  approaching  the  crossing  from  the 
south  after  he  had  passed  from  behind  the  pile  of  cross-ties, 
which  was  17  feet  6  inches  south  of  the  southern  rail  of  the 
track.  Mr  Fuller,  on  the  evening  of  December  2,  1909,  between 
5 :30  and  6  o'clock  p.  m.,  approached  and  drove  upon  and  under- 
took to  cross  the  railroad  track.  He  was  seated  in  a  one-horse 
wagon,  and  the  wagon  was  being  drawn  by  one  horse.  The 
evidence  is  that  he  was  driving  slowly;  that  he  neither  stopped, 
looked,  nor  listened  for  any  approaching  train  before  he  got  upon 
the  crossing;  that  he  never  turned  his  head  either  to  the  right 
or  to  the  left,  but,  upon  the  other  hand,  was  facing  the  direc- 
tion in  which  he  was  going,  almost  north.  The  train  which  killed 
Mr.  Fuller  was  about  30  minutes  late.  It  was  a  passenger  train 
consisting  of  two  passenger  coaches,  a  baggage,  and  express 
car  and  an  engine  and  tender,  and  was  running  at  a  high  rate 
or  speed — at  a  speed  greater  than  it  was  in  the  habit  of  run- 
ning. At  a  distance  of  900  feet  from  this  crossing  was  the 
whistling  board  for  Kosciusko.  The  crossing  at  which  the  injury- 
occurred  was  just  outside  of  the  corporate  limits  of  the  city 
of  Kosciusko.  When  the  train  reached  this  whistling  board, 
it  gave  the  signal  for  the  station,  which  was  a  long  blast  of 
the  whistle.  No*  other  signal  or  warning  whatever  was  given  un- 
til just  before  the  collision  between  the  engine  and  the  wagon 
in  which  Mr.  Fuller  was,  when  two  short  blasts  of  the  whistle 
were  given,  and  immediately  thereafter  the  wagon  in  which  Mr. 
Fuller  was  driving  was  struck  and  the  wagon  demolished,  the 
pieces  scattered  for  a  long  distance  up  the  track,  and  Mr.  Fuller 
was  hurled  some  feet  and  instantly  killed.  At  the  time  of  the 
collision  the  horse  had  passed  over  the  crossing,  and  the  wagon, 
that  portion  of  it  wherein  Mr.  Fuller  was  seated,  was  in  the 
center  of  the  track.  The  uncontradicted  evidence  is  that  by 
the  proper  application  of  the  air  brakes  and  the  sanding  of 
the  track  this  train  could  have  been  stopped  within  a  distance 
of  200  feet.  The  train  was  running  at  the  time  of  the  collision 
from  35  to  40  miles  an  hour.  There  was  no  evidence  at  all 
that  those  in  charge  of  the  train  made  any  effort  whatever  either 
to  stop  or  check  the  train.  The  record  is  absolutely  silent  as  to 
what  those  in  charge  of  the  train  saw  or  did.  Mr.  Fuller  was 
an  old  man,  had  passed  his  three  score  years  and  ten;  and 
from  the  evidence  it  is  clear  that  he  was  unconscious  of  his 
danger,  being  probably  absorbed  in  other  matters.  At  the  close 
of  plaintiff's  evidence,  the  defendant  made  a  motion  to  exclude 
from  the  jury  all  of  the  evidence  which  was  sustained,  and 
thereupon  a  peremptory  instruction  was  given  to  the  jury  to 
find  for  the  defendant,  and  the  jury  so  found.  From  this  an 
appeal  is  prosecuted    to  this  court,  and    the  exclusion    of  the 
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evidence   from   the   jury   and  the  granting  of   the  peremptory 
instruction  are  the  errors  assigned. 

There  are  two  counts  in  the  declaration :  First,  the  gravamen 
of  the  first  count  is  that  Mr.  S.  A.  Fuller,  at  the  hour  of 
about  5 :20  o'clock  p.  m.,  was  riding  across  said  railroad  and 
over  said  crossing  in  a  certain  wagon  drawn  by  one  horse,  and 
while  on  said  track  at  said  crossing  and  in  plain  view  of  the 
engineer  and  fireman  of  said  train  of  defendant,  the  said  rail- 
road being  at  this  point  and  for  a  distance  of  about  2,000  feet 
almost  straight  from  whence  said  train  was  coming.  The  said 
defendant  then  and  there,  by  ijs  servants,  willfully,  wantonly, 
negligently,  and  in  utter  disregard  Of  the  rights  of  plaintiff's 
father,  drove  and  ran  its  engine  and  train  willfully,  wantonly, 
and  negligently;  in  this:  That,  while  it  was  the  duty  of  said 
engineer  of  said  train  to  keep  a  lookout  for  persons  on  said 
track  or  those  crossing  said  track  at  said  crossing,  yet  while 
said  engineer  saw  said  S.  A.  Fuller  in  his  attempt  to  cross 
the  track  at  said  crossing  in  his  said  one-horse  wagon,  or  could 
have  seen  him  by  the  exercise  of  reasonably  diligence  and  pru- 
dence, and  knew  or  could  have  known  the  imminent  danger 
he  was  in  and  peril  to  which  he  was  exposed,  willfully,  wantonly, 
and  negligently  failed  to  sound  the  whistle  or  ring  the  bell  so  as 
to  warn  him  of  his  impending  danger,  and  wantonly  and  negli- 
gently failed  to  apply  the  emergency  brakes  which  could  have  , 
reasonably  and  safely  been  done,  and  which,  if  done,  would 
have  lessened  the  speed  of  said  train,  and  plaintiflF  could  have 
crossed  said  track  in  all  safety;  and  further,  having  willfully, 
wantonly,  and  negligently  disregarded  its  duty  caused  the  in- 
jury. The  second  count  charges  practically  the  same  as  in 
the  first  count,  and,  in  addition  thereto,  that  the  said  S.  A. 
Fuller  was  a  licensee,  and  that  the  engineer  in  charge  of  the 
train  negligently  failed  to  sound  his  whistle  at  the  whistling 
post  which  was  about  900  feet  west  of  the  crossing,  and, 
further,  that  the  engineer  willfully,  wantonly,  and  negligently 
failed,  after  passing  said  whistling  post,  to  sound  the  whistle 
or  to  ring  the  bell  or  to  warn  said  Fuller,  who  was  then  on  the 
track  at  said  crossing,  of  his  imminent  danger  after  being  in 
full. view  of  him, » where  he  could  have  seen  him  with  the 
exercise  of  reasonable  care.  The  defendant  pleaded,  first,  the 
general  issue;  and,  second,  contributory  negligence  of  the  de- 
ceased, to  which  the  plaintiff  replied  by  tendering  issue. 

[1]  Let  us  say,  as  we  we  sing  around  the  circle,  that  the 
plea  of  contributory  negligence  is  bad  for  the  reason  that  it 
simply  alleges  that:  "The  alleged  injuries  complained  of  in 
plaintiff's  declaration  and  each  count  thereof,  if  any,  were  the 
direct  and  proximate  result  or  cause  of  deceased,  S.  A.  Fuller's, 
own  contributory  negligence,  without  any  fault  whatever  on 
the  part  of  the  defendant."    The  plea  is  bad  because  it  does  not 
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set  up  the  facts  which  constitute  the  contributory  negligence. 
However,  as  no  point  was  made  on  this  plea  in  the  court  below, 
we  discuss  the  case  as  if  the  plea  were  properly  drawn. 

Evidently  the  action  of  the  court  below  was  predicated  be- 
cause of  the  contributory  negligence  of  the  injured  party,  Mr. 
S.  A.  Fuller.  It  may  be  conceded,  and,  in  fact,  we  think,  that 
the  deceased  was  guilty  of  negligence.  The  appellant  practically 
admits  this,  but  takes  the  position  that,  by  virture  of  section 
1985  of  the  Code  of  1906,  which  says  that  *'in  all  actions  against 
railroad  companies  for  damages  done  to  persons  or  property, 
proof  of  injury  inflicted  by  the  running  of  the  locomotive  or 
cars  of  such  company  shall  be  {)rima  facie  evidence  of  the  want 
of  reasonable  skill  and  care  on  the  part  of  the  servants  of  the 
company  in  reference  to  such  injury,"  it  may  be  said  that  Fuller 
was  not  a  trespasser,  but  a  licensee;  and,  without  adverting 
to  the  proposition  of  any  difference  as  to  the  degree  of  care 
required  as  to  avoid  injury  upon  a  trespasser  or  licensee, 
we  will  for  the  present  discuss  the  question  as  if  the  same  de- 
gree of  care  is  required  towards  ^Ir.  Fuller  as  if  he  were  a 
trespasser. 

[2-4]  The  rule  is  settled  beyond  controversy  or  doubt,  first, 
that  all  that  is  required  of  the  railroad  company  as  against  a 
trespasser  is  the  abstention  from  wanton  or  willful  injury,  or 
that  conduct  which  is  characterized  as  gross  negligence;  second, 
although  the  injured  party  may  be  guilty  of  contributory  neg- 
ligence, yet  this  is  no  defense  if  the  injury  were  willfully, 
wantonly,  or  recklessly  done,  or  the  party  inflicting  the  injur3' 
was  guilty  of  such  conduct  as  to  characterize  it  as  gross;  and, 
third,  that  the  contributory  negligence  of  the  party  injured  will 
not  defeat  tfie  action  if  it  is  shown  that  the  defendant  might  by 
the  exercise  of  reasonable  care  and  prudence  have  avoided  the 
consequence  of  the  injured  party's  negligence.  This  last  princi- 
ple is  known  as  the  doctrine  of  the  "last  clear  chance."  The 
origin  of  this  doctrine  is  found  in  the  celebrated  case  of  Davies 
V,  Mann,  10  Mees  &  W.  545.  The  plaintiff  in  that  case  fettered 
the  front  feet  of  his  donkey,  and  turned  him  into  the  public 
highway  to  graze.  The  defendant's  wagon,  coming  down  a 
slight  descent  at  a  **smartish"  pace,  ran  against  the  donkey,  and 
knocked  it  down,  the  wheels  of  the  wagon  passing  over  it,  and 
the  donkey  was  killed.  In  that  case  Lord  Abinger,  C.  B., 
says:  "The  defendant  has  not  denied  that  the  ass  was  law- 
fully in  the  highway,  and  therefore  we  must  assume  it  to 
have  been  lawfully  there.  But,  even  were  it  otherwise,  it 
would  have  made  no  difference,  for,  as  the  defendant  might  by 
proper  care  have  avoided  injuring  the  animal  and  did  not,  he  is 
liable  for  the  consequences  of  his  negligence,  though  the  animal 
might  have  been  improperly  there."  While  Park,  B.,  says :  "Al- 
though the  ass  might  have  been  wrongfully  there,  still  the  de- 
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fendant  was  bound  to  go  along  the  road  at  such  a  pace  as  would 
be  likely  to  prevent  mischief.  Were  this  not  so,  a  rhan  might 
justify  the  driving  over  goods  left  on  the  public  highway  or 
even  a  man  lying  asleep  there,  or  probably  running  against  the 
carriage  going  on  the  wrong  side  of  the  road."  It  is  impossi- 
ble to  follow  this  case  through  its  numerous  citations  in  nearly 
every  jurisdiction  subject  to  Anglo-American  jurisprudence. 
For  the  present  it  wnll  be  sufficient  to  say  that  the  principle 
therein  announced  has  met  with  practically  almost  universal 
favor.  It  has  been  severely  criticised  by  some  text-writers. 
The  groans,  ineffably  and  mournfully  sad,  of  Davies*  dying  don- 
key, have  resounded  around  the  earth.  The  last  lingering  gaze 
from  the  soft,  mild  eyes  of  this  docile  animal,  like  the  last  part- 
ing sunbeams  of  the  softest  day  in  spring,  has  appealed  to  and 
touched  the  hearts  of  men.  There  has  girdled  the  globe  a  band 
of  sympathy  for  Da  vies'  immortal  "critter."  Its  ghost,  like 
Banquo's  ghost,  will  not  down  at  the  behests  of  the  people  who 
are  charged  with  inflicting  injuries,  nor  can  its  groanings  be 
silenced  by  the  rantings  and  excoriations  of  carping  critics.  The 
law  as  enunciated  in  that  case  has  come  to  stay.  The  principle 
has  been  clearly  and  accurately  stated  in  2  Quarterly  Law  Re- 
view, p.  207,  as  follows:  "The  party  who  last  has  a  clear  op- 
portunity of  avoiding  the  accident,  notwithstanding  the  negli- 
gence of  his  opponent,  is  considered  solely  responsible  for  it." 
Pjckett  z\  Railroad  Co.,  117  N.  C.  616,  23  S.  E.  264,  30  L.  R.  A. 
257,  53  Am.  St.  Rep.  611;  Thompson  v.  Railroad  Co.,  16  Utah, 
281,  52  Pac.  92,  40  L.  R.  A.  172,  67  Am.  St.  Rep.  621. 

[5]  An  analytical  examination  of  the  adjudged  cases  upon  this 
subject  will  demonstrate  the  correctness  of  the  above  analysis, 
and,  in  addition,  establish  the  soundness  and  technical  accuracy 
announced  in  Davies  v.  Mann,  supra.  This  case  has  been  criti- 
cised most  severely  and  assailed  from  its  four  corners,  not  only 
b\-  reputable  text- writers  and  by  courts  of  high  authority,  but 
these  courts  have  utterly  and  entirely  failed  to  appreciate  the 
base  upon  which  the  principle  is  bottomed,  and  in  repudiating 
the  principle  do  so  upon  the  idea  that  Davies  z\  Mann 
establishes  the  much-abused  comparative  negligence  doc- 
trine, a  doctrine  repudiated  by  this  court,  but  estab- 
lished in  this  state  by  Laws  1910,  c.  135,  p.  125.  (Rut 
this  statute  has  no  reference  to  the  instant  case  because 
passed  subsequent  to  the  injuries  complained  of.)  In  order  for 
the  injured  party's  negligence  to  bar  recovery,  all  of  the  author- 
ities hold  that  it  must  be  the  proximate  cause;  otherwise,  it  is 
not  contributory.  Now,  when  it  is  fully  understood  that  the  neg- 
ligence of  the  injured  party  must  be  the  proximate  cause  in  or- 
der to  bar  the  remedy  (and,  as  said  above,  all  authorities  every- 
where, ancient  and  modern,  so  affirm),  the  principle  announced 
in  Davies  r.  Mann  must,  from  necessity,  be  the  correct  and  true 
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rule.  If  the  proximate  and  immediate  cause  of  the  injury — ^the 
causa  causans — is  the  controlling  and  determining  factor  in  as- 
certaining whether  the  injured  party  has  the  right  to  recover  or 
whether  the  injuring  party  is  not  liable,  then  it  must  follow,  as 
night  the  day,  that  the  party  who  has  the  last  opportunity  to 
avoid  the  injury  is  the  one  upon  whom  the  blame  shall  fall.  To 
express  the  idea  differently:  If  the  injured  party's  negligence 
be  remote,  and  not  proximate,  he  can  recover  against  the  party 
who  is  guilty  of  negligence  proximately  contributing  or  causing 
the  injury.  The  North  Carolina  courts  have  perhaps  more  sat- 
isfactorily and  more  clearly  elucidated  this  question  than  have 
any  opinions  that  have  come  under  the  writer's  eye.  In  Smith 
V.  N.  &  S.  R.  R.  Co.,  114  N.  C.  728,  19  S.  E.  863,  923,  25  L.  R. 
A.  287,  it  is  said  that  the  rule  in  Davies  v.  Mann  simply  fur- 
nishes a  means  for  ascertaining  whether  the  plaintiff's  negli- 
gence is  a  remote  or  proximate  cause  of  the  injury;  that,  be- 
fore the  introduction  of  this  rule,  any  negligence  on  the  part  of 
the  plaintiff,  which  in  any  degree  contributes  to  the  injury,  was 
judicially  treated  as  to  the  proximate  cause,  and  constituted  con- 
tributory negligence  which  barred  recovery.  The  same  is  clearly 
stated  in  Nashua  Iron  &  Steel  Co.  v.  W.  &  N.  R.  R.  Co.,  62  N. 
H.  159,  163,  et  seq.  The  antecedent  negligence  of  the  injured 
party,  having  been  thus  relegated  to  the  position  of  a  condition 
or  remote  cause  of  the  accident,  it  cannot  be  regarded  as  con- 
tributory, since  it  is  well  established  that  negligence,  in  order 
to  be  contributory,  must  be  at  least  one  of  the  proximate  causes. 
The  New  Hampshire  court,  supra,  uses  this  language:  Mann 
[referring  to  Davies  v.  Mann]  would  be  no  more  liable  for  un- 
lawfully shooting  the  fettered  ass  which  Davies  has  care- 
lesslv  left  on  the  public  highway  than  he  is  for  running  over  it, 
which  by  ordinary  care  he  could  avoid.  One's  negligence  in  per- 
mitting the  ox  to  stray  and  in  leaving  the  ass  fettered  in  the 
street,  although  without  it  the  injury  would  not  happen,  is  no 
more  the  cause,  in  a  legal  sense,  of  the  negligence  than  of  the 
willful  wrong.  In  each  case  alike,  as  in  that  of  the  broken  leg, 
it  merely  affords  the  wrongdoer  an  opportunity  to  do  the  mis- 
chief," referring  to  Rartlett  r.  Boston  Gaslight  Co.,  117  Mass. 
533,  19  Am.  Rep.  42,  and  12  Q.  B.  439.  This  court  again  says 
on  the  same  pag^e:  "The  question  of  contributory  negligence  is 
not  involved.  The  wrong,  if  any,  is  the  negligent  injuring  of 
property  exposed  to  datiger.  The  only  question  is  whether  the 
defendant  could  have  prevented  it  by  ordinary  care.  If  he  could 
not,  he  is  without  fault,  and  not  liable.  If  he  could,  his  negli- 
gence is  in  law  the  sole  cause  of  the  injury" — referring  to  quite 
a  number  of  authorities.  This  case  is  luminating  upon  this 
question,  and  so  also  are  the  following  authorities :  Patterson's 
Ry.  Accid.  Law.  §  58,  and  cases  cited  in  note  1,  p.  54;  Elliott 
on  Railroads,  §  1096cq,  and  cases  cited  in  notes;  29  Cyc.  p.  531, 
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and  cases  cited  in  notes.  As  has  been  clearly  stated  in  the  note 
to  Bogan  v,  C.  C.  R.  R.  Co.,  reported  in  55  L.  R.  A.  419: 
"Since,  therefore,  the  function  of  the  doctrine  is  merely  to  strip 
from  the  negligence  of  the  plaintiff  or  deceased  the  attribute 
expressed  by  the  word  ^contributory,'  it  follows  that  there  is 
no  opportunity  or  occasion  for  its  application,  unless  and  until 
it  has  been  independently  determined  that  there  has  been  some 
breach  of  duty  on  the  defendant's  part  intervening  between  the 
antecedent  negligence  of  the  plaintiff,  or  deceased,  to  the  acci- 
dent. If  there  was  no  such  breach  of  duty,  there  could  be  no 
recovery,  even  if  the  doctrine  of  contributory  negligence  were 
to  be  repudiated  altogether.  Comparatively  few  even  of  the 
cases  in  which  there  has  been  an  opportunity  or  occasion  to  ap- 
ply the  doctrine  have  recognized  and  discussed  it  as  a  separate 
and  distinct  doctrine  under  the  name  of  *last  chance'  doctrine." 
Our  conclusion  is  that  the  predicate  upon  which  the  principle 
in  Da  vies  v.  Mann  and  the  cases  following  that  authority  is 
based  is  that  the  defendant's  liability  is  enforced  because  his 
negligence  is  the  proximate  cause  of  the  injury.  [6]  If,  there- 
fore, we  be  correct  in  this  deduction,  it  must  necessarily  fol- 
low that  our  statute  (section  1895  of  the  Code  of  1906)  is  ap- 
plicable and  applies  in  cases  where  there  is  evidence  of  what 
may  be  termed  the  plaintiff's  contributory  negligence,  as  well 
in  cases  where  there  is  no  evidence  of  plaintiff's  negligence. 
Since  the  statute  makes  the  proof  of  injury  presumptive  evi- 
dence of  defendant's  negligence,  why  should  it  not  apply  when 
the  issue  is  whether  the  plaintiff's  or  the  defendant's  negli- 
gence was  the  proximate  cause  of  the  injury?  Is  not  plaintiff 
entitled  to  the  benefit  of  the  presumption  in  the  one  instance  as 
in  the  other?  If,  however,  we  have  failed  to  extract  out  of  Da- 
vies  V.  Mann  and  that  numerous  line  of  authorities  which  have 
followed  that  memorable  and  remarkable  opinion  (memorable 
for  its  converts  and  remarkable  for  its  lucidity,  force  and  jus- 
tice) the  true  predicate  upon  which  it  is  based,  it  nevertheless 
follows  that  the  peremptory  instruction  should  not  have  been 
given  because  of  the  interpretation  placed  upon  this  statute  (sec- 
tion 1985)  bv  this  court  in  numerous  decision.  It  will  be  noted 
later  on  in  this  opinion  that  there  has  been  some  oscillation  of 
the  judicial  pendulum  upon  this  question  caused  by  this  court 
attempting  to  adjust  this  statute  to  the  ever-varying  facts  of  par- 
ticular cases  as  they  arise,  in  order  to  enforce  what  this  court 
supposed  to  be  the  purpose  of  the  Legislature.  The  purpose  of 
the  Legislature  was  to  in  all  cases  make  the  proof  of  any  injury 
caused  by  the  running  of  the  cars  prima  facie  evidence  of  liabil- 
ity, regardless  of  the  character  of  negligence  requisite  to  fasten 
liability  upon  the  railroad  company.  This  statute  is  first  found 
in  the  Code  of  1871,  and  was  brought  forward  in  the  same 
phraseology  until  1906,  when  a  new  class  of  persons  was  added, 
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to  whom  was  given  the  right  to  invoke  the  wise  and  beneficent 
rule  of  evidence  introduced  thereby.  Prior  to  1906  the  rule  as 
construed  by  this  court  was  not  applicable  to  either  employees 
or  passengers,  but,  strange  to  say,  trespassers  had  the  right  to 
invoke  it,  and  in  so  doing  were  shielded  by  the  statute;  and  in 
such  cases  liability  of  the  railroad  company  could  not  be  estab- 
lished except  where  the  act  of  the  company  or  its  employees  was 
willful,  reckless,  or  such  as  to  come  under  the  characterization 
of  gross.  Phillips'  Case,  64  Miss.  693,  2  South.  537 ;  Christian's 
Case,  71  Miss.  237,  15  South.  71 ;  Landrum's  Case,  89  Miss.  399, 
42  South.  675.  In  Phillips'  Case,  supra,  there  were  numerous 
eyewitnesses  to  the  injury,  and  yet  the  court  held  (Phillips  was 
a  trespasser,  and  the  company  owed  him  no  duty  except  to  ab- 
stain from  willful,  wanton  injury)  that  he  could  invoke  this 
statute,  "though  a  cloud  of  witnesses  were  present  and  testified 
to  the  injury."  The  same  was  held  in  Railroad  z\  Murray,  91 
Miss.  550,  44  South.  785.  The  last  utterance  upon  this  subject 
is  found  in  the  recent  case  of  Hollinshed  z\  Y.  &  M.  V.  R.  R. 
Co.  (decided  May,  1911)  55  South.  40,  wherein  the  court  uses 
this  language:  "The  statute  applies  regardless  of  whether  the 
facts  attending  the  injury  are  in  evidence  or  not."  '  In  V.  &  M. 
R.  R.  Co.  V.  Phillips,  64  Miss.  693,  2  South.  537,  the  court 
said :  "The  statute  was  enacted  to  meet  cases  where  the  manner 
of  injury  inflicted  is  not  known  to  others  than  the  employees  of 
the  railroad  company,  but  it  is  equally  applicable  where  a  cloud 
of  witnesses  see  the  injury.  It  is  not  needed  there  it  is  true, 
but  it  is  not  error  to  invoke  it,  for  the  law  affects  the  railroad 
company  with  liability  prima  facie  in  every  case  of  injury  in- 
flicted by  the  running  of  its  locomotives  or  cars.  If  the  evi- 
dence showing  the  injury  inflicted  rebuts  the  presumption,  well, 
but,  if  it  does  not,  the  presumption  created  by  law  from  the  fact 
of  the  injury  in  this  mode  is  to  stand." 

[7]  Presumptions  in  all  cases  must  yield  to  facts,  yet  they 
fail,  not  because  of  the  law,  but  because  of  the  facts,  and  com- 
pletely destroy  the  presumption;  and  hence  when  the  statute, 
which  is  the  law,  gives  this  presumption,  the  courts  have  no 
right  to  make  or  charge  a  different  rule.  In  so  doing  the  court 
is  substituting  judge-made  law  for  statutory  law.  Of  course, 
when  all  the  facts  relating  to  the  injury  are  in  evidence,  the 
court  has  a  right  to  draw  a  conclusion  based  upon  the  facts,  and 
in  proper  cases  to  give  a  peremptory  instruction  as  these  facts 
may  justify. 

[8]  The  track  was  as  straight  as  a  string  for  a  distance  of 
510  feet  west  of  the  crossing  where  Mr.  Fuller  was  killed,  and 
for  an  additional  distance  of  150  feet  the  evidence  shows  the 
engineer  could  have  seen  a  person  crossing,  or  attempting  to 
cross,  the  track,  after  he  had  passed  from  behind  the  pile  of 
ties,  17  feet  to  the  south  of  the  track;  and  the  evidence  is  un- 
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contradicted  that  the  train  was  a  light  train  consisting  of  two 
passenger  coaches  and  a  baggage  and  express  car,  and  that  this 
identical  train,  running  at  the  rate  of  speed  shown  by  the  evi- 
dence, could  have  been  stopped  within  200  feet.  The  whistle 
was  sounded,  two  short  blasts,  just  about  the  time  of  the  colli- 
sion- There  was  no  evidence  that  those  in  charge  of  the  train 
did  or  did  not  see  Mr.  Fuller.  There  is  no  evidence  that  any 
effort  was  made  to  stop  or  even  check  the  train.  There  is 
nothing  in  the  evidence  to  exculpate  the  defendant,  except 
simply  the  presumption  that  those  in  charge  of  the  train  were 
not  negligent  (this  would  be  the  law  in  all  cases  except  for  the 
statute ) ;  but  the  statute,  hke  a  scimiter,  cold,  gleaming,  and 
glistening  in  the  light  of  expediency  and  of  a  great  public  pol- 
icy, descends,  cuts  away  this  presumption,  and  says  that  the 
proof  of  injury  by  the  running  of  the  cars  is  prima  facie  evi- 
dence of  liability.  As  has  been  held  bv  this  court  in  Railroad 
Co.  z\  Brooks,  85  Miss.  269,  38  South.  40  (and  one  of  the  ques- 
tions there  presented  was  whether  the  plaintiff  was  guilty  of 
contributory  negligence,  it  being  contended  that  the  facts  of  the 
case  showed  beyond  dispute  that  Brooks,  the  person  injured, 
was  guilty  of  such  recklessness  as  to  preclude  recovery  by  him), 
the  court  says:  "There  is  yet  another  principle  of  law  well 
settled  in  this  state,  which  requires  the  submission  of  the  case 
to  the  jury.  It  has  shown  beyond  perad venture  that  the  injury 
was  inflicted  by  the  running  of  the  train.  This  is  prima  facie 
proof  of  negligence,  authorizing  a  recovery  by  the  plaintiff. 
To  overcome  this  statutory  presumption,  it  devolved  upon  the 
appellant  to  exculpate  itself  by  establishing  to  the  satisfaction 
of  the  jury  such  circumstances  or  excuse  as  would  relieve  it 
from  liability.  But  this  statutory  presumption  cannot  be  over- 
come by  conjecture.  The  circumstance  of  the  accident  must  be 
clearly  shown  and  the  facts  so  proven  must  exonerate  the  com- 
pany from  blame.  If  the  facts  be  not  proven  and "  the  at- 
tendant circumstances  remain  doubtful,  the  company  is 
not  relieved  from  liability,  and  the  presumption  controls." 
To  the  same  effect  are  the  following  authorities:  Rail- 
road V.  Landrum,  89  Miss.  399,  42  South.  675;  Combs  t;.  M.  & 
O.  R.  R.  Co.,  92  Miss.  532,  46  South.  168;  M.  J.  &  K.  C.  R.  R. 
Co.  V.  Hicks,  91  Miss.  273,  46  South.  360,  124  Am.  St.  Rep. 
679;  Southern  Ry.  Co.  v.  Murray,  91  Miss.  546,  44  South.  785; 
Easley  r,  A.  G.  S.  R.  R.  Co.,  96  Miss.  396,  50  South.  491.  We 
note  especially  the  Hicks  Case,  supra.  In  this  case  the  court, 
construing  the  statute,  says :  "The  statute  should  be  interpreted 
precisely  as  if  it  were  written  thus:  Troof  of  injur}'  inflicted 
by  the  running  of  locomotives  or  cars  of  such  company,  shall 
be  prima  facie  evidence  of  liability  on  the  part  of  the  com- 
pany.' "     The  Hicks  Case  was  a  suit  by  an  employee,  and  the 
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argument  was  made  that  the  statute  should  not  apply  unless 
the  evidence  showed  that  the  negligence  was  not  the  negligence 
of  a  fellow  servant.  We  emphasize  the  proposition  that  this 
court  in  numerous  cases  has  interpreted  this  statute  so  that 
prima  facie  evidence  of  liability  is  placed  upon  the  railroad 
company  by  the  proof  of  the  injury.  This  construction  has  met 
with  the  approval  of  the  Legislature  as  it  has  not  changed  the 
statute,  although  it  has  had  many  opportunities  so  to  do.  The 
statute,  which  was  born  of  necessity  in  order  to  establish  the 
trutH  by  placing  the  burden  upon  those  who  know,  or  who  are 
supposed  to  know,  the  facts,  should  not  be  restricted  by  ingraft- 
ing upon  it  exceptions  which  destroy  its  usefulness;  but,  upon 
the  other  hand,  should  be  rigidly  enforced  in  all  cases  where 
any  of  the  material  facts  are  not  supplied  by  the  evidence,  ei- 
ther direct  or  circumstantial.  In  truth,  it  was  designed  to  meet 
just  such  an  emergency.  The  purpose  of  the  Legislature  is 
manifest;  in  fact,  it  may  be  said  that  this  is  as  clear  as  "the 
brook  that  brings  down  the  greetings  of  the  mountains  to  the 
meadows,  and  sings  a  serenade  all  the  way  to  the  faces  that 
watch  themselves  in  its  brightness." 

We  have  thus  seen  that  the  statute  is  applicable  in  every  con- 
ceivable case,  even  in  cases  where  the  party  injured  was  a  tres- 
passer, and  in  such  case,  in  order  to  fix  the  liability  upon  the 
railroad  company,  it  is  necessary  that  the  defendant 
should  be  guiltv  of  willful,  reckless,  or  wanton  conduct. 
This  court  in  Drake  v.  Railroad  Co.,  79  Miss.  105,  29 
South.  788,  approves  the  statement  laid  down  in  13  Am. 
&  En^:.  Ency.  of  Law,  504,  to  wit:  "For  the  purpose 
of  rebutting  the  presumption,  the  evidence  must  be  as 
broad  as  the  presumption  itself,  and  must  satisfactorily  rebut 
every  neerligent  act  or  commission  which  might,  under  the  cir- 
cumstances of  the  case,  reasonably  or  naturally  have  caused  the 
fire."  In  this  ca3e  the  court  further  savs:  "The  presumption 
of  nee^ligence  from  the  escape  of  fire,  however,  cannot  be  re- 
butted by  merely  showing  that  the  machinery  and  appliances 
were  of  proper  character  and  were  at  the  time  in  good  condi- 
tion, without  further  showing  that  due  care  was  employed  to 
avoid  such  injuries:  to  accomplish  which  it  should  be  shown, 
not  only  that  the  ene^ine  was  in  charge  of  competent  and  skill- 
ful servants,  but  also  at  the  particular  time  and  under  the  cir- 
cumstJ^nces  in  ouestion  it  was  carefully  managed  and  con- 
trolled." The  fart  that  the  question  of  contributory  negligence 
was  not  presented  in  some  of  the  cases  above  cited  does  not  and 
cannot  affect  the  question  under  consideration,  for  the 
plain  and  simple  reason  that  the  statute  is  intended  to 
cover  every  conreivable  case  of  iniury  which  is  the  re- 
sult o^  the  P'nnino^  of  the  cars.  To  sav  that  the  statute 
does  not  apply  because  the  injured  party  without  excuse  placed 
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himself  in  a  perilous  position  is  to  assume  conclusively  that  the 
negligence  of  the  party  injured  was  the  proximate  cause  of  the 
injury,  forgetting  entirely  the  principle  that  the  railway  com- 
pany may  be  liable  under  certain  circumstances,  even  though 
the  party  injured  was  guilty  of  contributory  negligence.  In  this 
connection  we  refer  to  Railroad  Co.  v,  Hawkins,  82  Miss.  209, 
34  South.  323,  which  was  a  suit  for  the  killing  of  a  dog.  This 
court,  speaking  through  Calhoon,  J.,  says :  "If  the  engineer  was 
on  the  lookout,  as  he  said  he  was,  in  coming  around  a 
curve  debouching  into  a  cut,  he  must  have  seen  the  men 
and  dogs.  The  jury  manifestly  thought  that  he  did  see 
them,  or  should  have  seen  them  by  proper  lookout  in  en- 
tering so  dangerous  a  piece  of  road.  One  toot  of  his  whistle 
would  in  all  probability  have  prevented  the  damage.  From  the 
evidence  the  jury  must  have  thought  that  he  did  see,  and  in  that 
case  the  carelessness  was  so  gross  as  to  be  tantamount  to  de- 
sign." See,  also,  Staggs  v.  Railroad  Co.,  77  Miss.  507,  27  South. 
597;  Harrison  v.  Railroad  Co.,  93  Miss.  40,  46  South.  408;  I. 
C.  Co.  V,  Tolson,  139  U.  S.  551,  11  Sup.  Ct.  653,  35  L.  Ed.  270. 
[9,  10]  So  far  as  the  point  involved  in  the  instant  case  is  con- 
cerned, Ensley  R.  R.  Co.  v.  Chewning,  93  Ala.  31,  9  South.  461, 
is  directly  in  point.  The  defense  in  that  case  was  that  the  plain- 
tiff was  guilty  of  contributory  negligence.  The  court  says  on 
this  subject:  "The  court  instructed  the  jury  that,  'if  the  plain- 
tiff himself  were  negligent  or  at  an  improper  place  when  he  was 
struck,  yet  if  the  engineer  saw  his  peril  in  time  to  stop  the  train 
and  could  have  stopped  it  before  the  plaintiff  was  struck  and 
failed  to  do  so,  and  plaintiff  did  not  know  of  his  danger,  then 
the  defendant  is  liable  and  the  jury  should  so  find.'  We  have 
repeatedly  held  that,  when  persons  in  charge  of  a  train  discover 
the  perilous  position  of  one  on  the  track  though  a  trespasser,  it 
becomes  their  duty  to  use  reasonable  care  to  prevent  the  injury. 
and  the  failure  to  do  so  is  reckless  or  wanton  negligence.  Rail- 
road Co.  V,  Womack,  84  Ala.  149  [4  South.  618]  ;  Frazer  v. 
Railroad  Co.,  81  Ala.  185  [1  South.  85,  60  Am.  Rep.  145]. 
This  is  the  proposition  of  the  charge,  but  defendant  insists  that 
there  is  no  evidence  tending  to  show  reckless,  wanton,  or  will- 
ful negligence.  The  insistence  is  rested  on  the  ground  that,  'if 
the  engineer  be  believed,  he  did  everything  in  his  powfer  to  save 
him,  and  that  his  evidence  is  uncontradicted ;  on  the  other  hand, 
if  his  testimonv  be  disregfarded,  then  there  is  no  evidence  tend- 
ing to  show  that  plaintiff  was  ever  discovered,  or  that  the  en- 
gineer did  not  make  every  effort  in  his  power  to  prevent  the 
accident.  In' either  event,  that  the  charge  was  abstract.'  Posi- 
tive, direct  evidence  as  to  the  time  when  plaintiff  was  first  seen, 
and  as  to  the  skill  and  diligence  used  thereafter  to  avoid  in- 
jury, is  not  indispensable.  These  facts  may  be  proved  by  cir- 
cumstances, and  are  inferences  to  be  drawn  by  the  jury  in  ap- 
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plying  common  observation  and  experience,  to  whom  the  ques- 
tion was  submitted."  To  the  same  effect,  see  Southern  Ry.  Co. 
V,  Shelton,  136  Ala.  191,  34  South.  201,  and  L.  &  N.  R.  R.  Co. 
V.  Trammell,  93  Ala.  350,  9  South.  870.  The  facts  in  the  in- 
stant case  show  that  for  a  distance  of  660  feet  west  of  the  cross- 
ing where  Mr.  Fuller  was  run  over  and  injured  the  track  was 
perfectly  straight;  that  there  were  no  obstructions;  that  there 
was  nothing  to  prevent  those  in  charge  of  the  train  from  seeing 
the  perilous  position  of  the  plaintiff,  and  it  may  be  that,  if  the 
engineer  and  fireman  were  on  the  lookout,  they  saw,  or  by  the 
exercise  of  reasonable  care  and  diligence  might  have  seen,  the 
perilous  position  of  the  plaintiff.  No  alarm  was  given.  Nothing 
was  done  to  warn  deceased  of  the  approaching  train.  He  evi- 
dently was  unconscious  of  its  approach. 

[11,  12]  The  only  warning  that  was  given  him  was  too  late  to 
be  of  any  benefit  whatever,  as  the  train  was  upon  him  at  the 
time  the  two  short  blasts  of  the  whistle  were  given.  "Warning 
in  all  such  cases"  (and  Mr.  Fuller  under  the  circumstances  did 
not  forfeit  his  right  to  be  warned  simply  because  he  went  upon 
the  railroad  track  in  front  of  an  approaching  train),  as  was  said 
by  the  Supreme  Court  of  the  United  States  in  C.  I.  Co.  ik  Stead, 
95  U.  S.  161,  24  L.  Ed.  403,  "must  be  reasonable  and  timely, 
but  what  is  reasonable  and  timely  warning  may  depend  on  many 
circumstances.  It  cannot  be  such  if  the  speed  of  the  train  be 
so  great  as  to  render  it  unavailing.  The  explosion  of  a  cannon 
may  be  said  to  be  warning  of  the  coming  shot,  but  the  velocity 
of  the  former  generally  outstrips  the  latter."  Even  if  the  en- 
gineer had  not  made  an  effort  to  stop  or  check  his  train,  but  had 
contented  himself  with  giving  the  alarm  at  the  point  when  be 
did  see,  or  could  have  seen  by  the  exercise  of  reasonable  care 
on  his  part,  the  catastrophe  in  all  probability  would  have  been 
averted. 

[13]  It  must  be  observed  that  this  is  not  the  case  of  a  pedes- 
trian who  approaches  or  who  is  on  the  track.  In  such  cases  the 
engineer  has  the  right  ordinarily  to  act  upon  the  assumption 
that  the  party  will  get  out  of  danger.  Mr.  Fuller  was  in  a 
wagon,  and  the  engineer  could  have  seen  that  he  was  going  to 
cross  the  track,  and  could  onlv  with  difficultv  extricate  himse'i 
from  his  perilo'is  position.  Everything  shown  by  the  evidence 
may  be  true,  and  non  constat  those  in  charge  of  the  train  may 
have  seen  and  realized  the  perilous  position  of  Mr.  Fuller  in 
time  to  have  prevented  injuring  him  by  the  exercise  of  reason- 
able care.  On  this  point  the  evidence  is  silent,  and  consequently 
all  the  facts  and  circumstances  relating  to  the  injury  are  not  in 
evidence. 

We  have  discussed  this  question  from  the  standpoint  that  Mr. 
Fuller,  w^ho  was  a  licensee,  was  entitled  to .  no  greater  rights 
than  if  he  had  been  a  trespasser.    We  do  not  mean  to  hold  that 
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Mr.  Fuller  under  the  circumstances,  being  upon  a  private  road 
that  had  been  used  by  the  community  for  a  long  period  of  time 
with  full  knowledge  of  the  railroad  company,  was  not  entitled 
to  demand  the  exercise  of  more  care  and  caution  than  the  law 
demands  shall  be  exercised  towards  trespassers.  This  question 
is  pretermitted  entirely  from  this  opinion.  It  may  possibly 
arise  later  on,  when  the  question  will  be  met  and  decided. 

Reversed  and  remanded. 


Adkins'  Adm'r  v.  Big  Sandy  &  C.  R.  Co.  et  al, 

(Court  of  Appeals  of  Kentucky,  Feb.  20,  1912.) 

[143  S.  W.  Rep.  764.] 


to  Person  on  Track — ^Trespassers — Care  Re- 
quired.*— The  mere  use  of  a  railroad  track  by  the  public  does  not 
controvert  the  users  from  trespassers  into  licensees,  unless  the  use 
is  at  a  public  crossing  or  in  a  populous  community,  where  a  large 
number  of  people  use  the  track,  thereby  putting  on  the  company  the 
duty  to  anticipate  their  presence  on  the  track,  and  to  use  ordinary 
care  to  avoid  injuring  them;  and  a  company  owes  to  a  trespasser  on 
its  track  only  the  duty  of  exercising  ordinary  care  after  discovering 
the  peril. 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  George  Adkins'  administrator  against  the  Big 
Sandy  &  Cumberland  Railroad  Company  and  another.  From  a 
judgment  for  defendants,  plaintiff  appeals.     Affirmed. 

/.  5*.  Clxne,  /.  H,  Ad  kins,  and  Roscoe  Vanover,  for  appellant. 
Auxier,  Harman  &  Francis,  for  appellees.* 

Carroll,  J.  George  Adkins,  on  account  of  whose  death  this 
action  was  brought,  was  killed  in  November,  1909,  while  on  the 
track  of  the  appellee  railroad  company.  A  demurrer  was  sus- 
tained to  the  petition  as  amended,  upon  the  ground  that  the  facts 
averred  did  not  state  a  cause  of  action.  Declining  to  plead  fur- 
ther, the  petition  as  amended  was  dismissed,  and  the  case  is 
here  for  review;  the  only  question  being  the  sufficiency  of  the 
petition  as  amended. 

The  petition  states  in  substance  that  Adkins  was  a  laborer  in 

♦For  the  authorities  in  this  se  ies  on  the  question  what  does,  and 
does  not,  constitute  a  license  to  walk  on  or  cross  a  railroad  track  at 
a  certain  point,  see  first  paragraph  last  foot-note  of  second  preceding 
case. 

For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
from  trainmen  to  licensees  and  trespassers  on  railroad  tracks,  see 
first  foot-note  of  second  preceding  case. 
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the  employ  of  the  William  Ritter  Lumber  Company,  working  at 
its  sawmill,  located  on  Knox  creek,  about  1^  miles  from  Da- 
von,  W.  Va. ;  that  the  railroad  extended  from  the  mill  to  Da- 
von,  and  there  was  no  other  practicable  road  between  these  two 
places;  that  Adkins,  on  his  return  from  Davon  to  the  mill,  and 
while  lying  asleep  in  an  intoxicated  condition  on  the  track  of 
the  appellee  company,  was  run  over  and  killed  by  one  of  its 
trains  operated  in  the  nighttime  without  a  headlight.  It  is 
charged  that  "the  defendant  permitted  the  public  to  travel  over 
said  road  to  Davon,  W.  Va.,  and  that  the  said  road  had  been 
used  by  the  public  for  more  than  ten  years  previous  to  the  death 
of  the  said  George  Adkins,  and  that,  the  said  company  well  knew 
of  the  said  road  being  used  by  the  traveling  public  for  ten  years 
next  before  the  wrongful  death  of  the  deceased,  George  Ad- 
kins, and  that  the  defendant's  employees  well  knew  the  fact  of 
the  said  road  being  used  by  the  public  for  a  road  for  travel,  and 
that  the  said  defendants  consented  to  the  said  road  being 
used  by  the  public,  and  by  the  defendant's  employees,  at  the 
time  and  before  the  death  of  the  deceased,  and  that  they  per- 
mitted same  without  any  objections;  that  the  said  company  well 
knew  of  the  said  facts,  and  could  have  prevented  the  said  death 
by  having  used  due  diligence  in  having  their  said  train  furnished 
with  the  proper  headlight." 

Upon  this  state  of  facts,  it  is  the  contention  of  counsel  for 
appellant  that  it  was  the  duty  of  the  persons  in  charge  of  the 
trains  operated  over  this  road  to  anticipate  the  presence  of  per- 
sons on  the  track,  and  to  protect  them  from  injury  by  the  ex- 
eicise  of  the  care  that  is  required  to  protect  licensees;  that  is, 
by  keeping  a  lookout,  giving  warning  of  the  approach  of  the 
train,  and  running  it  at  a  reasonable  rate  of  speed,  and  having 
it  so  equipped  as  to  make  effective  the  lookout  and  warning. 
On  the  other  hand,  the  argument  for  the  railroad  company  is 
that  Adkins  was  a  trespasser,  and  that  the  company  owed  him 
no  duty  whatever,  except  to  exercise  ordinary  care  to  avoid  in- 
jury to  him  after  his  peril  was  discovered.  As  there  is  no  claim 
that  his  peril  was  discovered  in  time  to  avoid  striking  him,  the 
only  question  in  the  case  is:  Was  he,  under  the  facts  stated  m 
the  petition,  a  licensee,  and  entitled  to  the  protection  afforded 
licensees  ?  He  was  not  killed  at  a  crossing,  or  in  a  town  or  pop- 
ulous community,  but  while  on  the  track  of  the  company  in 
what  may  be  called  a  rural  or  unsettled  district. 

But  it  is  attempted  to  bring  the  case  under  the  principles  of 
law  we  have  applied  to  licensees  by  the  averment  that  the  com- 
pany had  consented  to  the  use,  by  the  public  generally  and  the 
employees  of  the  lumber  company,  of  its  track  at  the  place 
where  he  was  killed,  for  ten  years  or  more.  The  mere  use  of 
a  railroad  track  by  the  public  does  not  convert  the  users  from 
trespassers  into  licensees,  unless  this  use  is  at  a  place  where  the 
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public  have  a  right  to  go  and  be,  as  at  a  public  crossing  or  the 
like,  or  unless  it  is  in  a  city,  town,  or  populous  community, 
where  large  numbers  of  people  use  the  track,  thereby  putting 
upon  the  company  the  duty  of  anticipating  their  presence  upon 
the  track,  and  the  use  of  ordinary  care  to  avoid  injury  to  them. 
It  is  a  fact  so  well  known  that  we  may  take  knowledge  of  it 
that  there  is  not  a  railroad  track  in  the  state  that  is  not  used 
in  more  or  less  degree  by  the  public.  Persons  are  continually 
walking  on  railroad  tracks  in  all  parts  of  the  country.  Railroad 
companies  are  not  required  to  police  their  tracks  for  the  pur- 
pose of  keeping  off  these  intruders,  nor  are  they  to  be  held  as 
consenting  to  such  use  because  they  do  not  take  some  police 
measure  to  prevent  it.  Railroad  companies  are  entitled  to  the 
exclusive  use  of  their  tracks  and  private  property  at  places 
where,  the  public  have  no  right  to  go ;  and  when  a  person  hav- 
ing no  business  with  the  railroad  company  goes  upon  its  tracks 
or  private  property,  he  is  a  trespasser,  and  takes  things  just  as 
he  finds  them.  The  company  is  not  required  to  keep  its  tracks 
or  trains  in  order  for  the  convenience  or  safety  of  trespassers. 
It  owes  them  no  duty  whatever,  except  the  humane  one  of  sav- 
ing them,  if  it  can  be  done  by  ordinary  care  after  it  has  dis- 
covered they  are  in  danger. 

If,  under  the  facts  stated  in  the  petition,  Adkins  could  be 
treated  as  a  licensee,  entitled  to  the  protection  afforded  licen- 
sees, then  every  person  who  went  upon  a  railroad  at  any  place 
in  the  state  would  be  a  Ucensee.  There  is  no  averment  in  the 
petition  that  by  fair  construction  or  intendment  can  take  the 
deceased  out  of  the  class  of  trespassers.  The  principles  con- 
trolling this  case  have  been  so  often  announced  by  this  court 
that  it  does  not  seem  necessary  to  do  more  than  cite  the  fol- 
lowing authorities  in  support  of  the  proposition  that  mere  ac- 
quiescence by  .a  railroad  company  in  the  use  of  its  tracks,  at 
places  similar  to  that  where  deceased  was  killed,  gives  them  no 
license  to  use  it.  Eastern  Kentucky  Railroad  Co.  v.  Powell,  33 
S.  W.  629,  17  Ky.  Law  Rep.  1051 ;  Illinois  Central  R.  Co.  v. 
Tyson,  108  S.  W.  863,  32  Kv.  Law  Rep.  1390;  C.  &  O.  Ry.  Co. 
V.  Perkins,  47  S.  W.  259,  20  Ky.  Law  Rep.  608;  Starett  v,  C. 
&  O.  Ry.  Co.,  110  S.  W.  282,  33  Ky.  Law  Rep.  309;  C.  &  O. 
Ry.  Co.  r.  See's  Adm'r,  79  S.  W.  252,  25  Ky.  Law  Rep.  1995 ; 
Brown  vX.  &  N.  R.  Co.,  97  Ky.  228,  30  S.  W.  639,  17  Ky.  Law 
Rep.  145 ;  C.  &  O.  Ry.  Co.  v,  Nipp,  125  Ky.  49,  100  S.  W.  246, 
30  Ky.  Law  Rep.  1131. 

Wherefore  the  judgment  is  affirmed. 
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(Supreme  Court  of  Wisconsin,  Nov.  14,  1911.) 
[133  N.  W.  Rep.  23.] 

Evidence— Weight— Street  Railroads— Sounding  Gong— "Negative 
Evidence."* — On  an  issue  whether  a  gong  of  defendant's  street  car, 
by  which  plaintiff  was  struck,  was  sounded  as  the  car  approached  a 
crossing,  a  police  officer  on  the  car,  who  saw  the  motorman  set  the 
brake  when  the  accident  occurred,  testified  that  no  gong  was  sounded, 
because  as  soon  as  the  accident  happened  he  remembered  the  fact, 
and  knew  that  the  question  of  warning  by  bell  or  gong  was  an  im- 
portant one;  that  he  supposed  the  injury  was  caused  by  car  going  in 
opposite  direction,  because  no  gong  was  sounded  on  the  one  he 
was  on;  that  his  hearing  was  good,  and  his  attention  was  not  di- 
verted. Plaintiff  testified  that  he  was  listening  for  a  car  coming  in 
the  opposite  direction  from  the  one  from  which  he  had  alighted  just 
prior  to  his  injury,  because  he  knew  one  might  be  coming  at  any  time, 
and  that  he  heard  no  gong  or  bell.  Held,  that  such  testimony  was 
not  negative  in  the  sense  that  it  was  overborne,  as  a  matter  of  law, 
by  testimony  of  defendant's  employees  that  the  gong  was  sounded. 

Evidence — "Negative  Evidence" — Weight. — Testimony  is  negative 
o»ly  when  it  tends  to  prove  the  nonexistence  of  a  fact  by  reason  of 
a  mere  failure  of  a  witness  to  observe  and  remember  its  existence, 
but,  if  the  evidence  asserts  such  an  observation  as  to  the  existence 
of  the  fact  and  the  recollection  of  what  that  observation  was,  denial 
of  its  existence  based  thereon  is  affirmative  evidence  that  the  fact 
does  not  exist. 

Street  Railroads — Injuries  to  Travelers — Passing  Standing  Cars — 
Dangerous  Speed. — Where  a  car  by  which  plaintiff  was  struck,  as  he 
was  passing  around  the  end  of  a  standing  car  from  which  he  had 
just  alighted,  was  running  at  a  speed  usual  in  the  middle  of  a  block, 
and  it  required  120  feet  or  more  in  which  to  stop  the  car,  the  jury 
properly  found  that  it  was  run  past  the  standing  car  at  a  dangerous 
speed. 

Street  Railroads — Operation — Passing  Standing  Cars. — Where  a 
street  car  is  passing  a  standing  car  discharging  passengers,  the  mo- 
torman of  the  passing  car  is  bound,  not  only  to  have  his  car  under 
full  control,  but  is  required  to  keep  a  sharp  lookout,  and  give  warn- 
itig  by  bell,  gong,  or  whistle  of  its  approach. 

Street  Railroads — Injuries  to  Travelers — Passing  Cars. — Where 
plaintiff  was  injured  by  being  struck  by  a  street  car  as  he  passed 
around  the  end  of  a  standing  car  from  which  he  had  just  alighted, 
it  was  not  material  to  his  right  to  recover  whether  he  had  ceased  to 

*See  foot-note  of  Ft.  Smith  &  W.  R.  Co.  v.  Messek  (Ark.).  40 
R.  R.  R.  46,  63  Am.  &  Eng.  R.  Gas.,  N.  S.,  46;  first  head-note  of 
Wilson  V.  Illinois  Cent.  R.  Co.  (Iowa),  39  R.  R.  R.  282,  62  Am.  & 
Eng.  R.  Cas.,  N.  S.,  282. 
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be  a  passenger,  and  was  a  mere  traveler  at  the  time  of  his  injury,  the 
care  required  by  both  plaintiff  and  the  street  car  company  being  the 
same  in  either  event;  each  being  bound  to  anticipate  that  an  injury 
might  result  if  care  was  not  exercised;  and  each  being  required  to 
exercise  reasonable  care  to  avoid  such  injury. 

Street  Railroadft— Injuries  to  Travelers — Negligence — ^Prozimata 
Cause — ^Anticipated  Injury. — Plaintiff,  after  alighting  from  a  standing 
car,  passed  around  the  end  thereof,  and,  failing  to  hear  a  car  ap- 
proaching in  the  opposite  direction,  started  to  cross  the  parallel  track, 
and  as  he  did  so  stumbled  and  fell,  and  was  struck  and  injured  by 
a  car  approaching  on  that  track  at  a  high  speed,  without  warning. 
Held,  that  it  was  not  essential  to  plaintiff's  recovery  that  the  fact  that 
he  was  crossing  the  track  in  front  of  the  approaching  car,  and  might 
stumble  and  fall,  should  have  been  anticipated  by  the  motorman;  it 
being  sufficient  that  the  motorman  ought  reasonably  to  have  antici- 
pated injury  to  some  one  as  the  probable  result  of  his  passing  the 
standing  car  at  a  high  sQeed  without  ringing  the  bell. 

Street  Railroads — Injuries  to  Travelers — Negligence — Proximate 
Cause — Causal  Connection. — Plaintiff  was  injured  by  being  struck  by 
a  passing  street  car  on  the  other  track,  as  he  passed  around  the  end 
of  the  standing  car  from  which  he  had  just  alighted.  As  he  passed 
around  the  end  of  the  standing  car  and  approached  the  parallel  track, 
he  stumbled  and  fell.  The  car  by  which  he  was  struck  passed  at  a 
high  speed  and  without  signals.  Plaintiff  was  not  run  over,  but  was 
struck  such  a  bfow  by  the  front  bumper  of  the  car  as  to  break  his 
thigh  bone.  Held,  that  there  was  sufficient  causal  connection  be- 
tween the  high  speed  of  the  car  and  plaintiff's  injury  to  justify  a 
conclusion  that  it  was  the  proximate  cause  of  the  injury. 

Street  Railroads — Injury  at  Crossing — Accident — Plaintiff,  after 
alighting,  from  a  standing  car,  passed  around  the  rear  end  and  started 
to  cross  the  adjoining  track,  when  he  stumbled  and  fell,  and  was  al- 
most immediately  struck  by  a  car  moving  at  a  high  speed,  and  with- 
out warning;  the  blow  being  severe  enough  to  break  his  thigh  bone. 
Held,  that  plaintiff  was  not  precluded  from  relief  on  the  theory  that 
his  injury  was  caused  by  his  stumbling  on  the  track,  which  was  a 
pure  accident. 

Negligence — Negligent  Acts — Proximate  Cause. — Two  negligent 
acts  may  concur  to  constitute  the  proximate  cause  of  an  injury. 

Street  Railroads — Injuries  to  Travelers — Contributory  Negligence.! 
— ^\Vhen  plaintiff  alighted  from  a  street  car,  there  was  a  distance  of 
5  feet  9  inches  between  the  nearest  rails  of  the  two  tracks  and  a 
clear  space  of  2  feet  25^  inches  between  the  cars  when  they  passed 
each  other.  Plaintiff  listened  for  a  north-bound  car,  and  hearing  none 
proceeded  to  look  for  it,  and  not  seeing  it  attempted  to  cross  the 

tSee  first  foot-note  of  Plinkiewisch  v.  Portland  Ry.,  etc.,  Co.  (Ore.), 
40  R.  R.  R.  788,  63  Am.  &  Eng.  R.  Gas..  N.  S..  788;  first  paragraph  of 
foot-note  of  Gettler  v.  Rhode  Island  Co.  (R.  I.),  38  R.  R.  R.  221, 
61  Am.  &  Eng.  R.  Cas.,  N.  S.,  221. 
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parallel  track  behind  the  car  from  which  he  had  alighted,  when  he 
stumbled  on  the  track,  and  was  struck  and  injured  by  a  car  running 
past  the  standing  car  without  signals,  and  at  a  dangerous  speed. 
Held,  that  plaintiff  was  not  negligent  as  a  matter  of  law  in  failing 
to  wait  until  the  car  from  which  he  had  alighted  had  passed  on  for 
a  sufficient  distance,  so  that  he  could  have  an  unobstructed  view  of 
the  opposite  track. 

Appeal  from  Circuit  Court,  Brown  County ;  Samuel  D.  Hast- 
ings, Judge. 

Action  by  Charles  J.  Coel  against  the  Green  Bay  Traction 
Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Action  for  personal  injuries.  The  *defendant  maintained  a 
double-track  street  railway  upon  South  Broadway  street,  in  the 
city  of  Green  Bay,  which  runs  north  and  south,  and  is  inter 
sected  by  West  Mason  street,  at  right  ^angles ;  the  latter  run- 
ning east  and  west.  The  intersection  of  these  two  streets  is  in 
the  business  portion  of  the  city.  The  south-bound  cars  run  on 
the  west  track  and  the  north-bound  on  the  east  track.  The  de- 
pot of  the  Green  Bay  &  Western  Railway,  end  other  roads, 
sometimes  called  the  Junction  Depot,  is  situated  on  West  Ma- 
son street,  half  a  block  east  of  its  intersection  with  South 
Broadway.  Plaintiff  boarded  a  south-bound  car  to  go  to  the 
Junction  Depot.  At  West  Mason  street,  he  got  off,  and  was 
struck  by  a  north-bound  car  while  going  east  behind  and  be- 
yond the  south-bound  car.  The  defendant's  negligence  was  -al- 
leged to  consist  in  failing  to  sound  the  gong  or  alarm  on  the 
north-bound  car  while  approaching  the  crossing  where  the 
south-bound  car  was  discharging  passengers,  and  in  running 
said  north-bound  car  at  an  excessive  rate  of  speed  while  ap- 
proaching and  passing  the  stationary  car. 

The  jury  found  (1)  that  the  bell  of  the  car  that  struck  plain- 
tiff was  not  rung  as  it  approached  the  south-bound  car;  (2) 
that  the  north-bound  car  was  run  at  a  dangerous  rate  of  speed; 
(3)  that  the  south-bound  car  had  stopped  before  plaintiff  got 
off  from  it;  (4)  that  the  motorman  in  charge  of  the  north- 
bound car  was  negligent  in  the  manner  in  which  he  handled  the 
car;  (5)  that  said  negligence  was  the  proximate  cause  of  plain- 
tiff's injury;  (6)  that  no  want  of  ordinary  care  on  the  part  of 
the  plaintiff  contributed  proximately  to  his  injury;  and  (7)  that 
he  was  damaged  in  the  sum  of  $3,700.  From  a  judgment  in 
favor  of  plaintiff,  entered  on  the  special  verdict,  the  defendant 
appealed. 

Greene,  Fair^hild,  North  &  Porker,  for  appellant. 
Minahan  &  Minahan,  for  respondent. 

ViNjE,  J.  (after  stating  the  facts  as  above).  The  defendant 
challenges  every  finding  of  the  jury,  except  the  one  assessing 
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damages.  A  brief  statement  of  just  how  the  injury  occurred 
will  aid  in  understanding  the  scope  of  such  challenge.  Plain- 
tiff got  off  the  south-bound  car  at  West  Mason  street,  as  he 
claimed,  and  as  the  jury  found,  after  it  stopped.  He  then  pro- 
ceeded eastward  behind  the  car,  listening  for  an  approaching 
car  from  the  south  on  the  east  track.  He  heard  no  sound  of 
gong  or  bell,  so  he  concluded  to  go  east  far  enough  to  look 
south  beyond  the  car  he  had  just  alighted  from  to  see  if  a  north- 
bound car  was  coming.  When  he  was  about  a  foot  west  of  the 
east  rail  of  the  west  track  (the  one  upon  which  the  car  he  had 
alighted  from  was  standing),  and  just  as  he  was  about  ready 
to  stop  to  look  for  a  north-bound  car,  he  stumbled  with  his 
right  foot,  took  a  long  step  with  his  left  foot  to  save  himself, 
and  another  with  his  right  foot,  and  then  was  struck  by  the 
north-bound  car,  resulting  in  a  fracture  of  his  thigh  bone  about 
halfway  between  the  hip  and  knee.  The  car  did  not  run  over 
him.  It  is  quite  certain  that  the  bumper  on  the  west  side  of  the 
car  struck  him.  The  bumper  is  the  extreme  end  of  the  body  of 
the  car,  and  consists  of  a  piece  of  wood  about  six  inches  in 
thickness,  the  bottom  of  which  is  about  21 J4  inches  above  the 
pavement.  It  projects  a  foot  and  a  half  beyond  the  fender. 
The  clear  space  between  two  cars  passing  each  other  is  2  feet 
and  2j/2  inches,  and  the  distance  between  the  inside  of  the  west 
rail  of  the  east  track  and  the  inside  of  the  east  rail  of  the  west 
track  is  5  feet  9  inches. 

[1]  Defendant,  to  sustain  its  claim  that  the  evidence  shows 
the  gong  was  sounded,  relies  upon  the  rule  that  the  testimony 
of  its  witnesses  that  it  was  sounded,  being  positive,  outweighed 
that  of  the  testimony  of  plaintiff's  witnesses,  which  it  claims 
was  negative  merely.  Lambert,  the  motomian  of  the  north- 
bound car,  and  Erdman,  the  conductor  on  the  south-bound  car, 
testified  that  the  gong  of  the  north-bound  car,  as  it  approache<l 
the  crossing,  was  sounded.  Opposed  to  this  was  the  testimony 
of  four  w^itnesses  on  behalf  of  plaintiff.  Miss  Cronan,  who 
was  on  Broadway  near  West  Mason  street,  and  who  observed 
the  accident,  said  she  heard  no  gong  sounded.  Anton  Jiore,  a 
passenger  on  the  same  car  with  plaintiff,  who  alighted  at  the 
Mason  street  crossing  and  was  less  than  IS  feet  from  plaintiff 
at  the  time  he  was  struck,  testified  he  heard  no  gong  or  bell 
ring.  Martin  Burke,  a  police  officer  in  Green  Bay  for  11  years, 
was  on  the  north-bound  car,  and  saw  the  motorman  set  the 
brakes  when  the  accident  happened.  He  says  he  is  positive  that 
no  gong  was  sounded,  because  as  soon  as  the  accident  happened 
he  remembered  that  fact;  and  the  reason  he  remembered 
it  was  because  he  had  been  on  a  number  of  cars 
causing  injury,  and  knew  that  the  question  of  warning  by  bell 
or  gong  was  an  important  one.  He  supposed  the  injury 
must  have  been  caused  by    the    other    car,    because   no  gong 
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Ky.  79,  98  S.  W.  275,  7  L.  R.  A.  (N.  S.)  152;  Chicago  City  R. 
Co.  V,  Robinson,  127  111.  9,  18  N.  E.  772,  4  L.  R.  A.  126,  11 
Am.  St.  Rep.  7.    See,  also,  4  L.  R.  A.  (N.  S.)  729,  note. 

[5]  It  is  not  necessary  to  consider  and  determine  the  question 
whether  or  not  plaintift  had  ceased  his  relation  as  a  passenger 
with  the  defendant  at  the  time  he  was  struck.  He  was  on  a 
street  crossing,  and  his  rights  as  a  mere  traveler  on  the  street 
entitled  him  to  an  observance  on  the  part  of  the  defendant  of 
the  rule  just  stated.  The  reasons  for  the  rule  are  obvious. 
When  a  car  is  standing  still  discharging  passengers,  those  who 
have  occasion  to  cross  the  tracks  behind  it  have  but  a  limited 
opportunity  to  see  a  car  coming  in  the  opposite  direction.  They 
are  in  close  proximity  to  danger  without  adequate  means  of  ob- 
servation. True  such  a  situation  imposes  upon  them  the  ex- 
ercise of  care  commensurate  with  the  danger  of  the  situation. 
But  neither  the  street  railway  company  nor  the  passenger  or 
traveler  has  a  right  to  assume  that  the  other  will  take  sufficient 
precautions  to  prevent  injury.  Each  must  exercise  care.  Each 
is  bound  to  anticipate  that  an  injury  under  such  circumstances 
may  result  to  some  one,  if  care  is  not  exercised.  Weber  v, 
Kansas  City  R.  Co.,  100  Mo.  194,  12  S.  W.  804,  13  S.  W.  587, 
7  L.  R.  A.  819,  18  Am.  St.  Rep.  541.  Hence  the  duty  on  the 
part  of  the  company  to  keep  a  lookout,  to  give  warning  by  bell, 
gong,  or  whistle  of  the  approach  of  the  car,  and  to  have  it  un- 
der full  control,  so  that  it  may  be  stopped  within  a  short  dis- 
tance, should  any  one  suddenly  come  in  front  of  it.  In  view 
of  the  rule  of  law  applicable  to  such  a  situation,  it  follows  that 
the  conceded  rate  of  speed  of  the  car  was  a  dangerous  one,  and 
that  the  finding  of  the  jury  to  that  effect  was  in  accord  with 
the  evidence. 

The  contention  that  plaintiff  alighted  from  the  car  before 
it  came  to  a  full  stop  cannot  be  sustained,  as  there  is  ample 
evidence  to  support  the  finding  of  the  jury.  There  is  some  con- 
flict in  the  testimony  as  to  whether  or  not  the  car  was  standing 
still  when  he  got  off  from  it,  but  even  defendant's  witnesses  say 
it  was  standing  still  when  he  was  struck. 

The  negligence  of  the  motorman,  found  in  answer  to  the 
fourth  question,  must  have  consisted  in  his  failure  to  ring  the 
bell  and  in  running  his  car  at  a  dangerous  rate  of  speed,  as  no 
other  negligence  is  alleged  or  proven  in  the  case. 

[6]  We  come  now  to  what  we  conceive  to  be  defendant's 
main  contention  in  the  case,  namely,  that  neither  the  failure  to 
ring  the  bell  nor  the  excessive  rate  of  speed  was  the  proximate 
cause  of  plaintiff's  injury.  It  is  claimed  that  the  element  of 
reasonable .  anticipation  of  injury  is  wanting;  that  there  is  no 
causal  connection  between  the  failure  to  ring  the  bell  or  the 
high  rate  of  speed,  and  the  injury,  and  that  plaintiflF's  stum- 
ble was  the  proximate  cause  thereof.     The  argument  to  sup- 
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port  the  alleged  absence  of  the  element  of  reasonable  antici- 
pation is  based  upon  the  erroneous  assumption  that  it  was  nec- 
essary that  defendant  should  anticipate  that  plaintiff  would 
stumble  and  come  in  contact  with  the  car  in  that  manner. 
Counsel  says:  "To  hold  the  motorman  to  the  doctrine  of  rea- 
sonable anticipation  under  the  facts  of  this  case,  is  must  be 
said  that  he  should  reasonably  anticipate  the  sudden  stumbling 
of  this  plaintiff,  resulting  in  the  collision."  And  again:  "Nor 
can  it  be  said  that  an  ordinarily  prudent  man  should  reasonably 
anticipate  that  another  will  stumble,  and  so  be  injured."  These 
extracts  are  fair  samples  of  the  argument  on  this  question. 
The  element  of  reasonable  anticipation  is  not  limited  to  such  a 
narrow  field.  It  is  not  necessary  that  an  ordinarily  prudent 
man  ought  reasonably  to  have  anticipated  the  particular  injury 
to  the  plaintiff,  or  to  any  particular  person.  It  is  sufficient 
that  such  a  man  ought  reasonably  to  have  anticipated  that  his 
conduct  might  probably  cause  some  injury  to  another.  Mauch 
V.  Hartford.  112  Wis.  40,  87  N.  W.  816;  Morey  v.  Lake  Supe- 
rior T.  &  T.  Co.,  125  Wis.  148,  103  N.  W.  271,  12  L.  R.  A. 
(N.  S.)  221;  3parks  v.  Wis.  Cent.  Ry.  Co.,  139  Wis.  108,  120 
N.  W.  858,  and  cases  cited.  Hence  it  was  within  the  field  of 
reasonable  anticipation  that  some  one  at  some  time  might 
sttmible  or  fall,  or  in  some  other  natural  manner  suddenly 
come  in  front  of  a  moving  car  as  it  passed  a  standing  one  dis- 
charging passengers.  From  what  has  already  been  said  on  the 
subject  of  reasonable  anticipation  in  connection  with  the  ques- 
tion of  the  dangerous  rate  of  speed,  it  follows  that  the  jury 
were  warranted  in  finding  that  the  motorman  ought  reasonably 
to  have  anticipated  some  injury  to  some  one  as  a  probable  re- 
sult of  his  failure  to  ring  the  bell,  and  the  high  rate  of  speed  of 
the  car. 

It  is  argued  that  the  failure  to  ring  the  bell  had  nothing:  to 
do  with  the  stumble  or  with  the  injury.  Counsel  say:  "The 
object  of  ringing  the  bell  on  a  street  car  is  to  warn  people  of 
the  approach  of  a  car,  but  plaintiff  was  warned,  because  he  says 
he  knew  that  a  car  might  be  approaching,  and  that  he  was  in- 
tending to  look  and  see  if  one  were  in  fact  approaching."  Here, 
aeain,  is  a  singular  confusion  of  ideas.  Knowledge  of  the  fact 
that  a  car  may  be  aoproachine  is  quite  different  and  distinct 
from  knowledee  of  the  fact  that  it  actually  is  aporoachinc:. 
True  plaintiff  knew  that  a  car  mi8:ht  be  coming,  and  for  that 
verv  reason  he  proceeded  to  ascertain  if  it  was  in  fact  com  ins:. 
Had  the  bell  been  rune,  there  would  have  been  no  necessity  for 
his  looking.  The  message  of  a  ringing  bell  on  an  approaching: 
car  is  not.  "I  may  be  coming  at  anv  time ;"  it  is,  "I  am  comin'2: 
now."  The  jurv  wipht  well  say  that  it  was  for  lack  of  such  a 
message  that  plaintiff  nut  himself  in  a  position  where  a  stum- 
ble would  precipitate  him  against  the  car,  and  therefore  a  fail- 
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ure  to  give  it  was  a  producing  cause  of  the  injury.    Kujawa  v, 
C,  M.  &  St.  P.  Ry.  Co.,  135  Wis.  562,  116  N.  W.  249. 

[7]  Was  there  a  causal  connection  between  the  high  rate  of 
speed  of  the  car  and  plaintiff's  injury?  Defendant's  counsel 
claim  not.  The  gist  of  their  argument  is  that  it  was  plaintiff's 
stumble,  and  not  the  speed  of  the  car,  that  caused  his  injury; 
that  if  plaintiff  had  not  stumbled  no  injury  would  have  re- 
sulted, whether  the  car  was  traveling  fast  or  slow.  The  car 
might  have  been  at  the  place  of  the  accident,  even  if  it  had 
traveled  at  a  slow  rate  of  speed,  and  plaintiff  might  have  been 
injured  just  the  same,  whether  the  car  was  going  fast  or  slow. 
The  fact  that  the  car  was  at  a  point  where  plaintiff  could  stum- 
ble into  it  did  not  constitute  negligence.  It  was  merely  a  con- 
dition that  existed.  It  so  happened  that  the  car  was  there 
when  plaintiff  stumbled  into  it;  it  might  have  so  happened,  had 
the  car  been  under  perfect  control  or  standing  still.  We  quite 
agree  with  counsel  that  the  fact  that  the  car  was  where  plain- 
tiff could  stumble  into  it  shows  no  causal  connection  between 
the  speed  of  the  car  and  the  injury,  and  we  quite  agree  that 
there  is  no  force  in  the  contention  that,  had  the  car  not  been 
moving  at  so  high  a  rate  of  speed,  plaintiff  could  have  had  his 
stumble  all  by  himself,  as  the  car  would  not  have  been  there. 
We  are  further  of  the  opinion  that  it  is  idle  to  speculate  upon 
what  might  have  happened  under  other  conditions.  The  ques- 
tion that  confronts  us  is.  What  causal  connection  is  there  be- 
tween the  conditions  actually  existing  and  the  injury?  De- 
fendant says  the  excessive  speed  of  the  car  did  not  injure  plain- 
tiff; it  was  the  stumble,  coupled  with  the  presence  of  the  car  at 
the  time  and  place  of  such  stumble,  and  \\  relies  upon  the  case 
of  Holdrige  v,  Mendenhall,  108  Wis.  1,  5,  83  N.  W.  1109,  1110 
(81  Am.  St.  Rep.  871),  to  sustain  its  position;  and  it  cites  other 
cases  where  it  has  been  held  that  excessive  speed  was  not  the 
proximate  cause  of  the  injury.  There  are  no  doubt  many  such 
cases.  The  Hold  ridge  Case  is  perhaps  as  good  an  illustration 
of  them  as  can  be  found.  There,  a  little  boy  was  following  be- 
hind a  team  in  the  middle  of  the  block.  The  court  says:  "It 
was  practically  undisputed  in  the  case  that  the  boy  unexpect- 
edly stepped  or  ran  in  front  of  the  car  when  only  a  few  feet 
distant,  and  where  it  could  not  have  stopped,  nor  effective  warn- 
ing given  before  it  ran  over  him,  whatever  its  speed.''  It  is 
obvious  that  the  injury  resulting  from  being  run  over  by  a 
slow-moving  car  and  a  fast-moving  car  is  likely  to  be  the  same. 
Rut  does  it  follow  from  that  that  a  blow  from  a  slow-moving 
car  is  likelv  to  produce  the  same  result  as  a  blow  from  a  fast- 
moving  car?  Can  it  be  said  that  the  impact  caused  by  a  stum- 
ble in  front  of  a  car  moving  at  the  rate  of  10  to  15  miles  per 
hour  is  no  greater  than  that  caused  bv  a  car  moving:  three  or 
four  miles  an  hour?    We  think  not.     In  the  case  at  bar,  plain- 
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tiff's  injury  was  not  caused  by  his  being  run  over;  for  he  was 
not  run  over.  He  stumbled  in  front  of  the  bumper  of  the  car, 
and  the  blow  broke  his  thigh  bone.  It  is  evident  the  severity 
of  the  blow  would  be  in  direct  proportion  to  the  speed  of  the 
car.  Well  might  the  jury  say  that  it  was  reasonably  certain 
that,  if  the  car  had  been  under .  complete  control  and  moving 
at  a  proper  rate  of  speed,  no  broken  leg  would  have  resulted. 
The  causal  connection  between  the  effect  of  a  blow  and  the 
velocity  of  the  object  causing  it  seems  obvious.  It  is  natural 
and  probable  that  a  swiftly  moving  car  would  break  a  bone  under 
the  circumstances  of  this  case.  It  is  not  natural  and  probable 
that  a  car  under  complete  control  would  do  so. 

[8]  But  it  is  urged  that  plaintiff's  stumble,  assuming  that 
he  was  not  guilty  of  contributory  negligence,  was  a  pure  acci- 
dent, and  the  defendant  should  not  be  held  responsible  for  the 
result  on  that  account.  No  one  is  seeking  to  hold  defendant 
responsible  for  an  accident.  By  failing  to  ring  the  bell,  it 
induced  plaintiff  to  approach  nearer  the  east  track  than  he  other- 
wise would.  When  near  the  track,  a  stumble  precipitated  him 
upon  it.  So  defendant's  negligence  in  failing  to  ring  the  bell 
brought  plaintiff  within  the  field  of  danger,  and  when  within 
that  field  it  negligently  inflicted  upon  him  a  blow  severe  enough 
to  break  his  thigh  bone,  owing  to  the  dangerous  rate  of  speed 
of  the  car.  The  element  of  accident,  it  would  seem,  is  reasonably 
eliminated,  and  liability  made  to  attach  to  negligence,  and  not 
to  accident. 

[9]  The  jury  found  that  the  motorman  negligently  operated 
the  car,  and  that  such  negligence  was  the  proximate  cause  of 
the  injury.  The  negligence,  as  already  pointed  out,  consisted  in 
a  failure  to  ring  the  bell  and  in  an  excessive  rate  of  speed. 
They  therefore  found  that  these  two  negligent  acts  combined 
constituted  the  proximate  cause  of  the  injury.  That  two  negli- 
gent acts  may  concur  to  constitute  the  proximate  cause  of  an 
injury  is  well  settled.  Glettler  v,  Sheboygan  L.  P.  &  R.  Co., 
130  Wis.  137,  109  N.  W.  973. 

[10]  The  finding  of  the  jury  that  plaintiff  was  not  guilty 
of  contributory  negligence,  we  think,  is  supported  by  the  evi- 
dence. The  defendant  claims  he  was  negligent  in  not  waiting 
till  the  south-bound  car  had  passed  on,  so  that  he  could  have 
an  unobstructed  view  southward  of  the  east  track.  We  think  no 
such  duty  devolved  upon  him.  He  got  off  first,  and  he  saw 
others  about  to  follow  him.  He  listened  for  a  north-bound 
car,  and,  hearing  none,  he  proceeded  to  look  for  it,  with  the 
result  already  known.  There  was  a  distance  of  5  feet  9 -inches 
between  the  nearest  rails  of  the  two  tracks,  and  a  clear  space 
of  2  feet  25^  inches  between  cars  when  they  passed  each  other. 
Under  such   circumstances,  it  was  a  question   for  the  jury  as 
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to  whether  or  not  it  was  negligence  to  proceed  far  enough  to 
look  south  beyond  the  standing  car.  It  appears  that  the  street 
had  a  brick  pavement.  Plaintiff  could  not  reasonably  antici- 
pate-that he  would  stumble  upon  it  at  that  particular  time  and 
place.  Koutsky  v,  Forster- Whitman  L.  Co.,  146  Wis.  425,  131 
N.  W.  1001.  He  says  he  is  unable  to  state  what  occasioned  the 
stumble,  and  no  one  else  had  succeeded  in  discovering  its  cause; 
so  we  must  regard  it  as  a  pure  accident. 
Judgment  affirmed. 


Buman  v.  Michigan  Cent.  R.  Co. 

(Supreme   Court   of   Michigan,    March   12,    1912.) 

[134  N.  W.  Rep.  972.] 

Carriers — Carrier  and  Passenger — Relation.'*'  —  Where  plaintiff, 
while  approaching  a  railroad  station,  but  before  reaching  it,  got  into 
trouble  with  a  policeman,  resisted  arrest,  and  was  still  engaged  in 
such  altercation  when  he  reached  the  ticket  office,  when  he  rushed 
with  the  officer  holding  him  into  the  station,  calling  for  a  ticket, 
saying  that  he  had  given  his  money  to  the  ticket  agent,  but  was  not 
sold  a  ticket  or  accepted  as  a  passenger,  the  relation  of  passenger 
and  carrier  did  not  exist  between  plaintiff  and  the  railroad  company. 

Master  and  Seivant^ — Injuries  to  Third  Person — Question  for  Jury. 
— In  an  action  for  injuries  inflicted  on  plaintiff  by  a  watchman  in 
the  employ  of  defendant  railroad  company  at  its  station,  evidence 
held  to  require  a  finding,  as  a  matter  of  law,  that  plaintiff  had  been 
arrested  by  a  city  policeman  before  the  officer  employed  by  defend- 
ant was  called  to  assist  in  effecting  the  arrest. 

Master  and  Servant — Injuries  to  Third  Person — Assistance  in  Mak- 
ing Arrest — Respondeat  Superior.t — Plaintiff,  while  walking  toward 
defendant's  railroad  station  at  night,  had  an  altercation  with  a  reg- 
ular city  policeman,  during  which  the  policeman  endeavored  to  ar- 
rest him.     Plaintiff  resisted,  and  the  policeman   sent  to  the   station 

♦For  the  authorities  in  this  series  on  the  question  whether  a  per- 
son may  be  a  passenger  before  he  boards  a  train  or  street  car,  see 
extensive  note,  4  R.  R.  R.  351,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  351. 

For  the  authorities  in  this  series  on  the  subject  of  the  relation  of 
carrier  and  passenger  as  affected  by  failure  to  purchase  ticket  or 
pay  cash  fare,  see  note  at  end  of  case. 

tFor  the  authorities  in  this  series  on  the  question  whether  railroad 
companies  are  liable  on  account  of  arrests  or  prosecutions  made  or 
instigated  by  their  employees,  see  foot-note  of  Horgan  v.  Boston 
Elev.  Ry.  Co.  (Mass.),  41  R.  R.  R.  117,  64  Am.  &  Eng.  R.  Cas.,  N. 
S.,  117;  foot-note  of  Mayfield  v.  St.  Louis,  etc.,  Ry.  Co.  (Ark.),  39 
R.  R.  R.  395,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  395;  foOt-note  of  Taylor 
.V.  New  York,  etc.,  R.  Co.  (N.  J.),  39  R.  R.  R.  74,  62  Am.  &  Eng.  R. 
Cas.,  N.  S.,  74;  St.  Louis,  etc.,  Ry.  Co.  v.  Hudson  (Ark.),  37  R.  R. 
R.  788,  60  Am.  &  Eng.   R.  Cas.,  N.  S.,  788;  first  foot-note  of  Bal- 


Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S       275 

'    Buman  v.  Michigan  Cent.  R.  Co 

for  defendant's  night  watchman,  who  was  also  a  peace  officer  of  the 
city,  but  who  received  all  his  compensation  from  defendant,  for  as- 
sistance. Held,  that  such  assistance  was  outside  the  scope  of  the 
watchman's  duties  to  defendant;  and  hence  defendant  was  not  re- 
sponsible for  his  acts  in  that  behalf. 

Error  to  Circuit  Court,  Cass  County ;  L.  Burget  Des  Voignes, 
Judge. 

Action  by  Charles  O.  Buman  against  the  Michigan  Central 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed,  without  new  trial. 

Argued  before  Moore,  C.  J.,  and  Steere,  Brooke,  Stone, 

and  OSTRANDER,  JJ. 

Gore  &  Harvey    (Henry  Russel  and  Prank  B.  Robson,  of 
counsel),  for  appellant. 
Charles  B.  Sweet  and  Wilbur  N.  Bums,  for  appellee. 

Steere,  J.  This  actibn  was  brought  to  lecover  damstges  for 
personal  injuries  alleged  to  have  been  inflicted  upon  plaintiff 
on  the  night  of  August  4,  1910,  by  John  Bachman,  an  officer 
and  night  watchman  in  the  employ  of  defendant  at  its  station 
in  the  city  of  Niles,  Mich. 

Bachman  was  a  duly  elected  constable  of  the  city  of  Niles 
and  police  officer,  but  without  pay  from  the  city.  As  such  of- 
ficer, had  authority  to  make  arrests.  He  was  40  years  of  age, 
and  had  been  in  the  employ  of  the  defendant  for  several  years. 
On  the  evening  of  August  4,  1910,  plaintiff  arrived  in  the  city 
of  Niles  at  about  11:30  on  an  interurban  car  from  South  Bend, 
Ind.  He  testifies  that  he  was  changing  his  location  from 
Mishawaka,  Ind.,  where  he  had  been  working,  to  Dowagiac, 
Mich.,  where  employment  was  awaiting  him,  and  it  was  his 
intention  to  take  the  east-bound  Michigan  Central  train,  sched- 
uled to  pass  Niles  soon  after  his  arrival  on  the  interurban. 
The  time  of  the  train's  passing  was  12:36  a.  m.  From  where 
he  left  the  interurban  car  to  th^  Michigan  Central  station  is 
about  half  a  mile,  and  he  proceeded  to  walk  the  distance,  car- 
r>'ing  two  suit  cases;  one  containing  tools  and  the  other  his 
clothing.  The  route  included  a  viaduct  crossing  over  the  Michi- 
gan Central  tracks  in  the  vicinity  of  its  station.  He  stopped 
on  the  viaduct  to  rest,  as  he  testifies.  William  Metcalf,  a  po- 
lice officer  of  the  city  of  Niles,  being  on  duty  and  in  uniform, 
passed  down  the  street  to  go  over  the  viaduct  to  the  station, 

timore  &  O.  R.  Co:  v.  Strude  (Md.),  37  R.  R.  R.  319,  60  Am.  &  Eng. 
R.  Cas.,  N.  S.,  319;  foot-note  of  Bowden  v.  Atlantic  C.  L.  R.  Co.  (N. 
Car.),  32  R.  R.  R.  772,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  772;  foot-note 
of  Galleyly  v.  Kansas  City,  etc.,  R.  Co.  (Miss.),  10  R.  R.  R.  273,  33 
Am.  &  Eng.  R.  Cas.,  N.  S.,  272,  where  all  those  preceding  it  are 
collected. 
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making  the  rounds  on  his  beat,  timing  himself  to  be  there  when 
the  train  arrived.  Approaching  the  viaduct,  he  saw  plaintiff 
standing  on  the  bridge,  and  turning  his  light  upon  him  discov- 
ered, as  Metcalf  testifies,  that  plaintiff  was  committing  a  nui- 
sance on  the  walk.  Both  parties  testified  that  the  officer  called 
to  the  plaintiff  and  asked  him  what  he  was  doing,  and  was  told 
that  it  was  none  of  his  business.  The  officer  testifies  that  there 
words  were  exchanged,  and  plaintiff  soon  picked  up  his  grips 
and  started  for  the  station;  that  after  being  gone  a  short  time 
he  returned  without  his  grips  and  proceeded  to  upbraid  the  of- 
ficer for  making  him  lose  his  cigar,  using  abusive  language  and 
threatening  to  throw  him  over  the  railing;  that  words  followed, 
and,  plaintiff  persisting  in  his  abuse  and  threats,  the  officer 
told  him  he  would  lock  him  up,  and  took  hold  of  him;  that 
plaintiff  resisted  and  fought,  and  was  proving  too  much  for  the 
officer,  who  was  lame  and  a  man  62  years  of  age,  when  two 
men  from  the  station,  whose  attention  was  attracted  by  the  loud 
words,  came  up  and  assisted.  Plaintiff  then  jerked  away  and 
went  towards  the  station ;  the  officer  and  two  men  also  going  to- 
wards the  station  behind  him. 

Plaintiff's  version  of  what  occurred  on  the  viaduct  and  at 
the  station  is  as  follows:  "I  came  to  the  top  of  the  city  via- 
duct and  set  my  suit  cases  down  for  a  rest.  I  was  accosted 
from  the  back  by  some  man  that  put  a  light  on  me  and  wanted 
to  know  what  I  was  doing.  Q.  Could  yon  see  the  man?  A. 
I  could  not.  Q.  What  did  you  tell  him?  A.  I  told  him  I  was 
on  my  way  to  Dowagiac.  Q.  What  did  he  say  then?  A.  I 
don't  remember  definitely;  but  I  think  he  wanted  to  know  what 
I  was  doing  there.  *  *  *  j  told  him  I  didn't  think  that  was 
any  of  his  business,  and  he  went.  He  says,  *If  you  are  going 
to  Dowagiac/  he  said,  *you  better  be  moving  on.'  I  told  him  I 
didn't  think  I  had  to:  but  I  hadn't  said  that  much  vet  until  he 
struck  me,  knocked  me  down.  Q.  Where  did  that  blow  hit  you, 
do  you  remember?  A.  I  don't  just  exactly  remember  where- 
abouts; but  it  was  some  place  on  the  head.  *  *  *  As  soon 
as  I  was  knocked  down,  T  got  to  my  feet  as  soon  as  I  could, 
picked  my  suit  cases  up,  and  started  down  to  the  depot,  when 
it  came  to  me  who  that  fellow  might  be.  ♦  *  *  j  walked 
back  to  the  viaduct.  Q.  Left  your  suit  cases  down  there?  A. 
Yes,  sir.  *  *  *  There  I  saw  some  fellow  on  top  of  the  via- 
duct; but  I  didn't  think  it  was  this  same  man.  I  accosted  him 
with  a  question,  if  I  recollect  rightly,  as  to  what  time  that  train 
left  for  Dowagiac,  and  the  language  that  he  answered  me  I  took 
it  for  granted  it  was  the  same  man  that  had  accosted  me  be- 
fore, *  *  *  from  the  way  he  answered  me ;  we  had  words 
there.  He  undertook  to  strike  me  again,  and  I  resisted  and 
foiled  his  first  attempt;  but  when  he  struck  the  second  time  he 
struck  me    he    dazed  me,    staggered    me.     *     *     *     From    the 


Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S       277 

Buman  v.  Michigan  Cent.  R.  Co 

way  it  felt,  it  was  a  club.  *  *  *  As  soon  as  I  got  my  bal- 
ance again,  got  on  my  feet,  I  noticed,  I  think,  three  other  fel- 
lows coming  up  from  the  depot;  I  started  on  for  the  depot.  I 
walked  down  to  my  suit  cases,  and  these  lellows  followed  me 
up.  I  reached  my  suit  cases  and  picked  them  up  and  started  for 
the  depot.  As  I  reached  the  depot,  there  was  some  parties 
standing  on  the  outside;  I  don't  know  who  they  were.  I  went 
up  to  these  parties  and  told  them  where  I  was  going  and  when 
I  wanted  to  go,  and  gave  them  some  money.'* 

It  appears  from  other  testimony  that  at  the  station  he  handed 
a  piece  of  silver  money  to  the  baggageman  and  told  him  to  get 
him  a  ticket  for  Dowagiac,  and  then  turned  on  the  policeman 
and  men  who  were  with  him.  He  testifies:  "I  turned  to  say 
something  to  these  fellows  that  had  been  following  me,  but 
don't  recollect  what  it  was,  and  don't  know  as  I  said  it,  and  one 
of  them  knocked  me  down,  and  struck  me  such  a  blow  on  the 
head  as  to  fall  me,  and  as  soon  as  I  hit  the  walk  one  of  those 
parties  jumped  on  my  head  and  sat  there  and  told  me  some- 
thing; but  what  he  told  me  I  don't  know.  Finally  he  got  off 
my  head,  and  I  g^ot  to  my  feet,  and  I  thought  I  was  going  to 
my  suit  cases  again;  but  when  I  would  rub  my  head  and  come 
to,  I  was  out  in  the  middle  of  the  street." 

All  the  other  witnesses  testified  that  plaintiflf  assaulted  the 
policeman,  using  the  vilest  epithets  towards  him.  The  evidence 
is  undisputed  that  the  officer  attempted  to  arrest  hijn;  that  he 
resisted  arrest  most  vigorously  and  for  a  time  successfully. 
Metcalf,  the  officer,  directed  somebody  to  get  Bachman,  the 
watchman,  who  was  inside  fixing  an  electric  light  and  knew 
nothing  of  all  this  trouble  up  to  that  time.  Bachman  responded 
to  the  call,  and  at  Metcalf's  request  proceeded  to  assist  him  in 
making  the  arrest,  which  was  yet  being  actively  resisted.  In 
the  struggle,  plaintiff  got  inside  of  the  station  and  clung  to  the 
railing  for  a  time,  from  which  he  was  detached  with  difficulty. 
He  was  finally  overcome,  hand-cuffed,  and  taken  to  the  lockup, 
where  he  was  delivered  to  the  turnkey.  That  officer  testified 
that  he  made  no  complaint  of  being  injured,  and  went  to  sleep 
on  the  bunk  in  his  cell,  sleeping  soundly. 

The  next  morning  he  was  taken  by  the  city  marshal  before  a 
magistrate,  where  he  was  charged,  on  complaint  made  by  police- 
man Metcalf,  with  resisting  an  officer,  using  obscene  language, 
and  drunkenness.  The  city  marshal  testified  that  when  asked 
what  his  name  was  he  said  it  was  Charles  Dooling,  in  which 
name  the  complaint  was  made  against  him,  and  that  he  pleaded 
guiltv'.  Plaintiff  testifies:  "He  had  three  charges  against  me. 
Q.  Do  you  know  what  they  were?  A.  Being  drunk,  I  think 
they  were,  and  resisting  an  officer,  and  usino^  indecent  language. 
0.  What  did  you  tell  him  about  it?  A.  He  wanted  to  know 
if  I  was   guilty  or  not   guilty.    I  told   him  I  would   not  say;  I 
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could  tell  him  better  how  it  happened.  Q.  Did  you  tell  him 
then  what  happened?  A.  I  related  to  him  as  near  as  I  could 
what  had  happened  on  the  night  before.  Q.  What  did  he  say? 
A.  He  found  me  guilty  and  imposed  a  fine  of  one  dollar  and 
costs,  and  gave  me  15  days  to  go  on  to  Dowagiac  and  earn  the 
money  and  make  remittance  to  him." 

It  is  denied  by  plaintiff  that  he  was  intoxicated  on  that  even- 
ing. He  testified  that  he  had  taken  possibly  three  or  four 
glasses  of  beer  during  the  evening  up  until  11  o'clock,  but  that 
he  was  sober.  A  witness  who  was  on  the  car  from  South  Bend 
with  him  corroborates  his  claim.  The  officers  and  other  wit- 
nesses testify  that  he  was  intoxicated-.  Two  of  the  witnesses  to 
the  trouble  which  occurred  at  the  station  after  Bachman  was 
called  testified  that  Bachman  struck  the  plaintiff  on  the  head 
with  his  club  twice  or  more.  Six  witnesses  to  that  transaction 
testified  that  he  did  not  do  so. 

Whether  plaintiff  was  intoxicated  or  not,  whether  more  vio- 
lence was  used  by  the  officers  than  was  reasonably  necessar\'  to 
subdue  plaintiff  and  effect  his  arrest,  whether  he  was  injured 
by  them,  and,  if  so,  to  what  extent,  are  all  facts  in  dispute, 
which,  if  the  defendant  railway  company  was  liable  for  the  con- 
duct of  Bachman,  would  be  issues  of  fact  for  a  jury.  But  back 
of  those  issues  we  have  the  vital  question  of  whether  or  not 
there  are  any  facts  in  this  case  which  might  make  defendant 
liable  for  Bachman's  conduct. 

In  charging  the  jury,  the  court  correctly  stated  this  rule  of 
law :  "An  officer  in  the  discharge  of  his  duty  may  call  others 
to  his  assistance,  if  deemed  necessary  by  him  to  do  so.  So  in 
this  case,  if  you  find  that  Officer  Metcalf  had  placed  the  plain- 
tiff under  arrest,  and  sent  for  John  Bachman  afterwards  to  as- 
sist him  in  detaining  the  plaintiff  and  taking  him  to  the  lockup, 
then  Bachman  acted  in  his  capacity  as  a  peace  officer  of  the 
state,  and  the  defendant  is  entitled  to  your  verdict  of  no  cause 
of  action." 

It  is  the  claim  of  the  defense  that  there  is  no  issue  of  fact 
upon  that  proposition,  and  it  should  have  been  disposed  of  by 
the  court  as  a  question  of  law.  It  is  the  claim  of  the  plaintiff 
that  the  testimony  is  in  conflict  in  that  particular,  and  it  was 
for  the  jury  to  determine.  An  examination  of  the  record  shows 
that  all  witnesses  to  the  trouble  which  occurred  outside  the  sta- 
tion, prior  to  the  time  Bachman  was  called,  testify  positively, 
or  in  substance,  that  the  police  officer,  Meicalf,  was  then  trying 
to  arrest  plaintiff,  who  was  fighting  with  and  resisting  him. 
Plaintiff  nowhere  in  his  testimony  denied  this,  though  he 
claimed  the  officer  first  assaulted  him. 

Plaintiff's  counsel  rely  on  the  testimony  of  the  witness  Whet- 
stone as  raising  an  issue  of  fact  upon  that  question.  Whet- 
stone's testimony  shows  that  he  did  not  arrive  on  the  scene  un- 
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til  Bachman  was  called.  According  to  the  testimony  of  all  the 
witnesses  on  both  sides,  who  were  then  present  at  the  time 
Metcalf  sent  for  Bachman  to  aid  him,  plaintiff  was  resisting  and 
fighting  the  officer.  The  witness  Whetstone  testifies:  "The 
man  [plaintiff]  just  got  up  just  as  I  got  there.  When  I  saw 
him,  he  was  just  getting  up.  I  suppose  he  was  lying  down;  I 
supposed  he  was.  When  he  got  up,  there  was  a  number  of  fel- 
lows right  near  him.  Metcalf  was  one.  I  could  not  tell  you 
whether  Metcalf  had  hold  of  him;  but  I  know  he  had  hold  of 
him  when  I  turned  round.  When  Bachman  got  hold  of  him, 
they  both  got  hold  of  him.  Mr.  Bachman  appeared  there  just 
as  I  appeared;  I  don't  know  where  he  came  from.  *  *  * 
There  was  a  good  deal  of  talk  goiftg  on  there.  *  *  *  The 
officers  took  hold  of  this  man,  *  *  *  one  on  one  side  and 
one  on  the  other.  *  ♦  *  it  appeared  to  me  that  these  two 
men  were  trying  to  take  him  down  town.  I  testify  to  that  fact, 
because  it  so  appeared  to  me  at  the  time.  ♦  *  *  The  plain- 
tiff here  was  trying  to  go  into  the  depot,  using  his  strength  to 
go  that  way.  The  plaintiff  pulled  them  both  into  the  station, 
*  *  *  and  the  officers  were  trying  to  hold  him,  Mr.  Metcalf 
and  Mr.  Bachman.  *  *  *  j  think  the  officers  were  saying 
to  him,  'Come  on  now.'  *  *  *  He  was  not  coming  on;  he 
was  going  the  other  way.  *  *  *"  This  witness  manifestly 
cannot  testify  to  anything  which  occurred  before  he  and  Bach- 
man arrived  on  the  scene.  All  witnesses  agree  that  plaintiff  re- 
sisted and  fought  Metcalf,  an  officer  in  uniform  and  wearing 
his  star.  There  could  be  no  mistake  at  the  station  as  to  the 
official  character  of  the  man  with  whom  plaintiff  was  having 
the  trouble. 

Error  is  alleged  on  the  refusal  of  the  court  to  give  defend- 
ant's request  No.  4,  which  is  as  follows:  "I  charge  you  that 
the  plaintiff  was  not  a  passenger  to  whom  the  defendant,  as  car- 
rier, owed  any  duty.  To  constitute  the  relation  of  passenger 
and  carrier,  the  individual  must  present  himself  or  herself  to 
the  carrier  in  a  proper  manner,  at  a  proper  place,  and  in  a  proper 
condition,  and  the  relation  of  carrier  and  passenger  will  not  at- 
tach until  the  carrier  has  accepted  such  individual  as  a  passen- 
ger by  selling  them  a  ticket,  or  admitting  them  to  a  train,  or 
permitting  them  to  board  a  train,  or  do  some  act  or  acts  which 
indicate  an  acceptance  by  the  carrier  of  such  individual  as  a 
passenger." 

[1]  The  relation  of  carrier  and  passenger  did  not  exist  be- 
tween plaintiff  and  defendant.  Undoubtedly  plaintiff  intended 
to  become  a  passenger  of  defendant,  and  would  have  done  so, 
were  it  not  for  the  trouble  he  had  with  the  policeman,  Metcalf, 
on  the  viaduct  and  outside  of  the  station.  When  he  arrived 
outside  the  station,  and  without  entering  it,  he  set  down  his 
suit  cases,  handed  50  cents  to  the  night  baggageman,  and  turned 
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upon  the  officer  with  whom  he  had  previously  had  trouble. 
Plaintiff  testifies:  "As  I  reached  the  depot,  there  was  some 
parties  standing  on  the  outside;  I  didn't  know  who  they  were. 
I  went  up  to  these  parties  and  told  them  where  I  was  going  and 
when  I  wanted  to  go,  and  gave  them  some  money." 

There  is  also  testimony  to  tlie  effect  that  while  he  was  hav- 
ing trouble  with  the  officer  he  called  for  a  ticket,  saying  that  he 
had  given  his  money  to  the  ticket  agent,  and  rushed,  with  the 
officers  holding  onto  him,  into  the  station,  grabbing  hold  of  the 
brasswork  in  front  of  the  ticket  office.  He  was  not  sold  a 
ticket  nor  accepted  as  a  passenger. 

At  the  conclusion  of  the  testimony,  defendant's  counsel  re- 
quested the  court  to  direct  a  verdict,  and  presented,  among 
others,  the  following  request:  "It  is  uncontradicted  that  Offi- 
cer Metcalf,  having  placed  the  plaintiff  under  arrest,  sent  for 
John  Bachman,  called  *Humpy,'  to  assist  him  in  detaining  the 
plaintiff  and  taking  him  to  the  lockup.  This  being  so,  I  instruct 
you,  as  a  matter  of  law,  that  John  Bachman  thereafter  acted 
in  his  capacity  as  a  peace  officer  of  the  state,  and  the  defendant 
is  not  liable  for  his  conduct  as  such  officer.  For  such  conduct,, 
he  is  Hable  to  the  state  alone.  The  undisputed  evidence  is  that 
Bachman  first  rendered  assistance  to  Police  Officer  Metcalf 
outside  of  the  station  building,  and  there  assisted  Officer  Met- 
calf in  detaining  the  plaintiff;  that  plaintiff  resisted  both  of  the 
officers  and  escaped  from  Officer  Metcalf,  and  pulled  Officer 
Bachman  into  the  station  with  him;  that  in  holding  onto  the 
plaintiff  and  doing  what  Officer  Bachman  did  to  subdue  him  and 
make  him  submit  to  authority,  he  did  in  his  official  capacity  as 
a  peace  officer,  and  for  such  conduct  the  defendant  railroad 
company  is  not  liable."  This  request  was  refused,  and  the  case 
submitted  to  the  jury.  A  verdict  was  rendered  against  the  de- 
fendant for  $5,000. 

In  his  reasons  for  denying  a  motion  for  a  new  trial,  the  court 
said:  "Again,  I  am  compelled  to  say  that  the  claimed  arrest 
was  disputed  by  plaintiff,  the  witness  Whetstone,  and  the  testi- 
mony of  the  young  boys,  leaving  the  matter  one  of  conflict. 
Certainly  the  court  could  not,  under  the  circumstances,  say  that 
on  this  issue  it  was  undisputed,  and  it  became  a  question  for 
the  jury.  Our  Supreme  Court  have  been  quite  particular  in 
holding  that  if  there  is  a  scintilla  of  evidence  upon  the  question 
it  must  be  left  for  the  jury.  The  crux  of  the  case,  in  my  opin- 
ion, is,  Was  plaintiff  under  arrest  by  Officer  Metcalf  when 
Bachman  was  called?  Upon  that  issue,  there  was  conflict  in 
the  testimony ;  it  may  be  said  to  be  slight,  but  for  that  the  court 
would  have  directed  a  verdict,  *  *  *  and  to  that  end  the 
court  clearly  and  positively  instructed  the  jury  that  plaintiff 
could  not  recover  if  Buman  was  under  arrest  by  Officer  Met- 
calf at  the  time  Bachman  was  called  to  assist,  and  if  they  so- 
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found,  under  the  evidence,  they  need  consider  the  case  no  fur- 
ther, but  return  a  verdict  for  the  defendant." 

[2]  From  a  careful  examination  of  the  printed  record,  we 
are  unable  to  discover  that  there  was  any  evidence  to  go  to  the 
jury  upon  the  question  of  Metcalf  having  placed  plaintiff  un- 
der arrest  at  the  time  Bachman  was  called.  We  have  already 
discussed  the  testimony  of  witness  Whetstone.  Plaintiff,  whose 
testimony  is  confusing  and  peculiar,  does  not  deny  being  ar- 
rested at  the  time  in  question.  Aside  from  the  plaintiff  and  the 
policeman,  who  testified  positively  that  he  had  made  the  arrest, 
there  were  four  witnesses  to  what  occurred  outside  the  station 
before  Whetstone  and  Bachman  arrived — Stebbins,  Fowler 
Beckwith,  and  Curtiss.  Stebbins,  after  testifying  to  the  foul 
language  used  and  assault  made  by  plaintiff,  says:  "Mr. 
Metcalf  wanted  to  put  him  under  arrest;  he  called  for  help,  be- 
cause the  man  was  resisting  him.  ♦  *  *  Mr.  Metcalf  says, 
*I  am  trying  to  put  this  man  under  arrest.'  *  *  *  j  could 
not  say  how  many  times  Metcalf  told  him  he  was  arresting  him 
— all  of  a  dozen."  Fowler  testifies:  "Buman  backed  away 
from  him  [Metcalf]  a  little,  and  then  started  at  him  again. 
Mr.  Metcalf  says:  'Hold  him  there.  Hold  him.'  *  *  *  Mr. 
Metcalf  says:  *Let  him  up.  I  want  to  arrest  him.*  We  let  him 
up,  and  he  started  for  Metcalf  again."  On  cross-examination, 
witness,  after  repeating  that  Metcalf  said,  "Hold  him,"  testifies, 
"In  the  meantime,  Metcalf  tried  to  arrest  him.  Beckwith,  the 
man  who  was  sent  after  Bachman,  tells  of  the  assault  and  foul 
language  used  by  plaintiff,  of  the  others  interfering  to  assist  the 
officer  and  throwing  plaintiff  down,  and  testifies:  "*  *  * 
Then  he  [Metcalf]  says:  Xet  him  up.  I  will  take  care  of 
him.'  And  he  got  up  *  *  *  and  came  back  at  Metcalf  as 
hard  as  he  could  for  the  start  he  had,  and  Metcalf  says,  *Get 
Humpy.'  So  I  went  into  the  station.  Mr.  Metcalf,  to  my 
knowledge,  stayed  out  with  Stebbins,  holding  the  man."  Wit- 
ness Curtiss  testifies,  among  other  things:  "Mr.  Metcalf  says: 
'Let  him  up.  I  want  to  arrest  him.' "  It  should  not  have  been 
left  to  the  jury  to  decide,  as  an  issue  of  fact,  whether  Metcalf 
was  arresting  plaintiff  at  the  time  he  sent  for  Bachman. 

[3]  It  is  the  undisputed  testimony  (except  plaintiff's  state- 
ment that  he  doesn't  think  so)  that  when  plaintiff  arrived  out- 
side the  station  he  set  down  his  grips,  and,  turning  on  the  po- 
liceman, made  use  of  most  profane,  vile,  and  obscene  language. 
The  court  very  properly  charged  the  jury  that  the  language  it 
was  claimed  plaintiff  used  "was  of  such  a  type  and  of  such 
character  that  an  officer  would  be  justified  in  making  the  arrest 
of  any  person  using  such  language  in  a  public  place." 

That  the  policeman,  Metcalf,  as  a  public  officer,  while  hav- 
ing trouble  with  and  trying  to  arrest  plaintiff,  sent  for  Bach- 
man to  help  him  to  do  so  is  clearly  shown.    Bachman  only  went 
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7.  On  Freight  Train  through  Unauthorized  Conduct  of  Train- 

men, 294. 

8.  Abrogation  of  Rule  against  Carrying  Passengers  on  Freight 

Trains,   294. 

9.  Boarding  Wrong  Train,   295. 

10.  On  Wrong  Train  without  Fault,  296. 

11.  Boarding  at  Wrong  Part  of  Train  or  Street  Car,  301. 

12.  On  Car  Platform  through  Necessity,  304. 

V.  Possession  of  Ticket  or  Payment  of  Fare,  304. 

1.  Before   Payment  of  Fare,  304. 

2.  Free  Transportation,  309. 

3.  Free  Pass,  311. 

4.  Free  Transportation  to  Small  Children,  312. 

5.  Refusal   to   Pay   Fare  upon  Train,  313. 

6.  Nontransferrable    Ticket,    314. 

7.  Payment  of  Fare  on  Freight  Train  under  Collusive  Agree- 

ment, 316. 

8.  Evading   Payment   of   Fare,   316. 

9.  Free    Transportation    by    Permission    of    Trainmen,    318. 
10.  Drover's  Pass,  322. 

VI.  Miscellaneous,  325. 

1.  Circus  Company's  Employees  Not  Passengers  of  Railroad,  325. 

2.  Postal    Clerks,   326. 

3.  Express    Messengers,    328. 

4.  Same — Contrary  View,  329. 

5.  Passengers  on  Cars  of  Sleeping  Car  Company  as  Railroad's 

Passengers,   329. 

6.  Sleeping  Car  Company's  Employees,  329. 

7.  Carrier's   Employees  While   Riding  upon   Its  Vehicles,   330. 

a.  Riding   to   or    from   Work,    330. 

b.  Same — Contrary  View,   333. 

c.  Riding   for   Purpose    Disconnected   with    His   Work,   by 

Virtue  of  Custom  to  Give  Free  Transportation  to  Car- 
rier's   Employees,    334. 

d.  Right  to   Transportation   Secured   by   Contract   of    Em- 

ployment,   336. 

8.  Working   Passage   under  Agreement  with   Trainmen,   338. 

9.  Newsboys  on  Street  Cars,  339. 

10.  Room  on  Steamboat  Rented  to  Person  for  Selling  Liquors 

and    Cigars,    339. 

11.  Minors   Traveling   on    Drover's   Pass   in    Violation    of   Stat- 

ute— Knowledge  of  Conductor,  339. 

12.  Railroad    Contracting    to    Carry    Lumber    Company's    Em- 

ployees to  and   from  Work,   340. 

13.  Season   Ticket   Issued  to  Person   Supplying  Train  with  Ice 

Water  and   Selling  Popped   Corn,   340. 
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14.  Quarry  Company   Operating  Cars   on   Railroad's   Track   by 

Consent — Quarry  Company's   Employees  Riding  to  Work 
— Relation  to  Railroad,  340. 

15.  Person  in  Charge  of  Private  Car  and  Acting  as  Its  Brake- 

man — Relation   to    Railroad,   340. 

16.  Passenger   Cleaning    Headlight   at    Fireman's    Request,    340. 

17.  Trespassers,   341. 

18.  On  Special  Train  Made  up  for  Express  Company — Relation 

to  Express  Company,  341. 

19.  Passenger  Walking  on  Track,   341. 

20.  Person    Employed  by   Foreman   of   Railroad's   Bridge   Crew 

to   Cook   for  and  Board  Hands  in  Cars,  341. 

21.  Passenger   of   Lessee    of   Union    Depot    Not    Passenger   of 

Lessors,  341. 

22.  Excursion    Train    of    Another    Corporation    Running    over 

Railroad  of  Mining  Company  by  Permission  of  Its  Yard- 
master,    342. 

23.  Permitted  to  Sit  in  Sleeper  While  Riding  to  Junction,  after 

Securing   Right   to   Berth   in   Another   Sleeper,   342. 

24.  Ticket   Paid   for   after   Being  Used,   342. 

25.  Sunday  Law,  Traveling  in  Violation  of,  342. 

26.  Relation   to    Initial   Carrier   While   on   Road   of   Connecting 

Carrier — Coupon    Ticket,    344. 

27.  Passengers  on  Cars  Received  from  Connecting^  Carrier,  344. 

28.  Ticket   Purchased    from    Connecting   Railroad,    344. 

29.  Ticket    Purchased    of    Scalper — What    Law    Governs,    344. 

30.  Employee    of    Another    Company    Riding    on    Defendant's 

Train   to   Inspect  Ties   Purchased  from   Defendant,   344. 

IV.  RELATION  AS  AFFECTED  BY  CHARACTER  OF  VEHI- 
CLE OR  PART  OF  IT  UPON  WHICH  PERSON  IS. 

1.   On  Trains  Not  Designed  for  Passengers — ^Presumption  as 

to  Trainmen's  Authority. 

The  presumption  of  law  is  that  persons  riding  upon  railroad 
trains  which  are  obviously  not  designed  for  the  transportation  of 
persons  are  not  lawfully  there,  and  if  they  are  permitted  to  be 
there  by  the  consent  of  the  carrier's  employees,  the  presumption  is 
against  the  authority  of  such  employees  to  bind  the  railroad  by  such 
consent.  Waterbury  v,  "New  York,  etc.,  R.  Co.  (C.  C),  17  Fed.  Rep. 
671,  21   Blatchf.  314. 

ft.    In  Proper  Vehicle — Presumption. 

The  presumption  is  that  a  person,  not  an  employee  of  the  carrier, 
riding  in  a  public  conveyance  used  for  the  common  carriage  of 
passengers,  is  legally  a  passenger. 

United  States.— Bryant  v,  Chicago,  etc.,  Ry.  Co.,  4  C.  C.  A.  146, 
53  Fed.  Rep.  997. 
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Colorado.— Atchison,  etc.,  R.  Co.  v.  Headland,  18  Colo.  477,  33  Pac 
185. 

Indiana. — Louisville,  etc.,  R.  Co.  v.  Thompson,  107  Ind.  442,  8  N. 
E.  18,  9  N.  E.  357. 

Masaachttflsetts.— Dodge  v.  Hall,  168  Mass.  435,  47  N.  £.  110. 

Miasouri. — Anderson  v,  Missouri  Pac.  R.  Co.,  196  Mo.  442,  20  R 
R.  R.  696,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  696,  93  S.  W.  394. 

Penxiaylvania. — Pennsylvania  R.  Co.  v.  Brooks,  57  Pa.  St.  339. 

South  Carolina. — Iseman  v.  South  Carolina,  etc.,  R.  Co.,  52  S.  Car. 
566,  30  S.  E.  488. 

Texaa. — Missouri,  etc.,  R.  Co.  v,  Williams  (Tex.  Civ.  App.),  40  S. 
W.  350. 

Weat  Virginia. — Gillingham  v,  Ohio  River  R.  Co.,  51  Am.  &  Eng. 
R.  Cas.  222,  35  W.  Va.  588,  14  L.  R.  A.  798,  14  S.   E.  243. 

Every  one  riding  in  a  railroad  passenger  car  is*  presumed  to  be 
there  lawfully  as  a  passenger.  Pennsylvania  R.  Co.  v.  Brooks,  67 
Pa.  St.  339. 

Preaumption  That  Deceaacd  Waa  Lawfully  in  Car. — ^Where  deceased, 
at  the  time  of  a  collision,  was  in  a  car  used  by  defendant  railroad 
for  the  transportation  of  passengers,  his  residence  being  at  a  distant 
point  where  his  family  was,  and  the  train  having  started  to  carry 
such  passengers  as  were  on  it  to  other  points  of  destination  along 
its  line,  the  presumption  was  that  deceased  was  lawfully  in  the 
coach.  Andepson  v.  Missouri  Pac.  R.  Co.,  196  Mo.  442,  20  R.  R.  R. 
696,  43  Am.  &  Eng.  R  Cas.,  N.  S.,  696,  93  S.  W.  394. 

On  PaaaeiLger  Train  for  Many  Hours  and  Conductor'a  Check 
Found  on  Body.— In  Louisville,  etc.,  Ry.  Co.  v.  Thompson,  107  Ind. 
442,  8  N.  E.  18,  9  N.  E.  357,  it  is  held  that  where  one  is  carried 
upon  a  passenger  train  for  many  hours,  and  the  conductor  of  the 
train  has  given  him  a  check,  which  is  found  upon  his  person  after 
he  has  been  killed  by  the  carrier's  negligenc,  it  will  be  presumed 
in  the  absence  of  evidence  to  the  contrary,  that  he  was  lawfully 
upon  the  train  as  a  passenger. 

Passenger  Car  Full  of  Railroad's  Employees  Drawn  by  Switch 
Engine  to  Meeting  at  Depot — Direction  of  Yardmaster. — In  Bryant 
V.  Chicago,  etc.,  Ry.  Co.,  4  C.  C.  A.  146,  53  Fed.  Rep.  997,  it  ap- 
peared that  the  engineer  of  a  switch  engine,  while  under  pay  for 
extra  hour's  labor,  went,  under  the  direction  of  the  yardmaster, 
to  the  company's  shops,  a  distance  of  about  two  miles,  being  en- 
tirely within  the  company's  yards,  and  drew  a  passenger  coach  full 
of  the  company's  employees  to  a  depot,  where  they  attended  a 
meeting.  After  the  meeting  was  over,  about  10  o'clock  at  night, 
the  employees  again  got  into  the  car,  the  yardmaster  acting  as  con- 
ductor, and  started  on  the  return  trip.  A  collision  shortly  occurred, 
in  which  plaintiff's  intestate  received  injuries  causing  his  death.  The 
intestate  had  come  in  from  the  shop  on  the  coach,  but  there  was  no 
evidence  that  he  or  any  of  the  others  paid  fare.  It  was  held  that 
in  view  of  the  presumption  that  one  riding  in  a  passenger  coach  is 
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lawfully  there,  by  invitation  or  permission  of  the  carrier's  em- 
ployees, and  that  these  employees  have  authority  to  bind  the  carrier 
by  such  invitation  or  permission,  there  was  some  evidence  that  the 
relation  of  passenger  and  carrier  existed,  and  it  was  error  to  direct 
a  verdict  for  defendant  on  the  ground  that  there  was  no  evidence 
of  such  relation. 

TreapaBeer — ^AMMimptiofk — In  Missouri,  etc.,  R.  Co.  v.  Williams 
(Tex.  Civ.  App.),  40  S.  W.  350,  it  is  held  that  neither  a  carrier  nor 
its  employees  can  assume  that  a  person  on  any  car  of  a  passenger 
train  is  a  trespasser. 

Boardinfl^  Steamboat  at  One  of  Usual  Stopping  Places.—- But  when 
a  steamboat  lands  at  one  of  its  usual  stopping  places  for  taking 
on  passengers  and  freight,  it  is  not  a  presumption  of  law  that 
every  person  who  goes  on  board  does  so  as  a  passenger,  unless 
he  notifies  an  officer  of  the  boat  to  the  contrary,  so  as  to  relieve 
the  officers  from  the  duty  of  giving  to  such  as  do  not  come  aboard 
as  passengers,  proper  time  and  facilities  for  getting  ashore.  Keokuk 
Packet  Co.  v.  Henry,  50  III.  264. 

8.   la  Vehicle  Not  Designed  for  Passengers — Presumption. 

But  where  a  person  is  discovered  to  be  riding,  or  to  have  been 
riding,  in  a  vehicle  of  the  carrier,  which  he  should  have  known, 
before  entering  it,  was  not  designed  or  intended  for  the  carriage 
of  passengers,  the  presumption  is  that  he  is,  or  was  not,  lawfully 
thereon  as  a  passenger. 

United  States.— Purple  r.  Union  Pac.  R.  Co.  (C.  C.  A.),  3  R.  R.  R. 
711.  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  711,  114  Fed.  Rep.  123;  Dysart 
r.  Missouri,  etc.,  Ry.  Co.  (C.  C.  A),  122  Fed.  Rep.  228,  8  R.  R.  R. 
197,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  197;  Waterbury  v.  New  York, 
etc.,  R.  Co.  (C.  C),  17  Fed.  Rep.  671,  21  Blatchf.  314. 

Colorado. — Atchison,  etc.,  R.  Co.  v.  Headland,  18  Colo.  477,  33 
Pac.  185. 

Indiana. — Smith  v.  Louisville,  etc.,  R.  Co.,  124  Ind.  394,  24  N. 
E.  753. 

New  York. — Eaton  v,  Delaware,  etc.,  R.  Co.,  57  N.  Y.  382,  7  Am. 
Ry.  Rep.  67. 

Texas. — Houston,  etc.,  Ry.  Co.  v.  Moore,  49  Tex.  31,  49. 

On  Trains  Palpably  Not  Designed  for  Passengers — Authority  of 
Employees. — In  Waterbury  v.  New  York,  etc.,  R.  Co.  (C.  C),  17 
Fed.  Rep.  671,  21  Blatchf.  314,  it  is  held  that  the  presumption  of  law 
is  that  persons  riding  upon  trains  which  are  palpably  not  designed 
for  the  transportation  of  persons,  are  not  lawfully  there,  and  if 
they  are  permitted  to  be  there  by  the  consent  of  the  carrier's  em- 
ployees, the  presumption  is  against  the  authority  of  the  employees 
to   bind    the    carrier    by    such    consent. 

In  Caboose  of  Freight  Train.— The  fact  that  a  person  was  found 
in  the  caboose  attached  to  a  freight  train  is  not  sufficient  of  itself 
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to  warrant  a  court  in  assuming  that  the  railroad  had  undertaken, 
as  to  him,  the  duties  and  obligations  of  a  carrier  of  passengers. 
In  the  absence  of  proof  to  the  contrary,  the  presumption  is  that  he 
was  not  a  passenger.  Atchison,  etc.,  R.  Co.  v.  Headland,  18  Colo. 
477,  33  Pac.  185. 

Absence  of  Rule  Permitting  Freight  Trains  to  Qarry  Passengers.— 
In  the  absence  of  any  rule  or  practice  permitting^  freight  trains  to 
carry  passengers,  the  presumption  is  that  one  riding  for  his  own 
convenience  on  a  freight  train,  an  engine,  a  hand  car,  or  any  other 
carriage  of  a  common  carrier  not  designed  for  the  transportation 
of  passengers,  is  unlawfully  there,  and  is  a  trespasser.  Purple  v. 
Union  Pac.  R.  Co.  (C.  C.  A.),  3  R.  R.  R.  711,  26  Am.  &  Eng.  R. 
Cas.,  N.  S.,  711,  114  Fed.  Rep.  123. 

On  Work  Train  in  Violation  of  Rule. — In  International,  etc.,  Ry. 
Co.  V.  Hanna  (Tex.  Civ.  App.),  58  S.  W.  548,  it  is  held  that  a  person, 
not  an  employee  of  the  railroad,  riding  on  a  work  train  in  violation 
of  a  rule  forbidding  passengers  to  be  carried  on  work  trains,  is 
presumed  to  be  a  trespasser;  and  this  presumption  is  not  overcome 
by  proof  of  any  number  of  former  trespassers  having  ridden  on  it. 

On  Freight  Train  in  Violation  of  Rule. — In  an  action  to  recover 
for  the  death  of  one  riding  on  a  freight  train,  in  violation  of  the 
company's  rules  forbidding  the  carrying  of  passengers  on  freight 
trains,  the  burden  of  showing  that  the  attitude  the  company  assumed 
toward  deceased  was  that  of  a  carrier  of  passengers  was  on  plain- 
tiff. San  Antonio,  etc.,  Ry.  Co.  v.  Lynch  (Tex.  Civ.  App.),  55  S. 
W.  517. 

On  Coal  Car — ^Authority  of  Brakeman. — Where  plaintiff  took  pas- 
sage on  defendant's  freight  train  under  an  agreement  with  the 
brakeman,  and  did  not  ride  in  the  caboose,  but  on  a  coal  car,  it  was 
not  to  be  presumed  that  the  brakeman  had  authority  to  make  such 
agreement,  or  that  plaintiff  acquired  the  relation  of  passenger  by 
getting  on  such  car,  but  the  burden  was  on  plaintiff  to  prove  such 
facts.  Missouri,  etc.,  Ry.  Co.  v.  Huff,  98  Tex.  110,  13  R.  R.  R. 
344,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  344,  81  S.  W.  525. 

Drovers  upon  Cattle  Trains. — But  where  the  railroad  company 
would  derive  a  benefit  from  the  presence  of  drovers  upon  its  cattle  trains, 
and  may  have  allowed  its  employees  in  charge  of  such  trains 
to  invite  or  permit  drovers  to  accompany  their  cattle,  the  presump- 
tion against  a  license  to  the  person  thus  carried  may  be  overthrown. 
Waterbury  v.  New  York,  etc.,  R.  Co.  (C.  C),  17  Fed.  Rep.  671, 
21    Blatchf.   314. 

Authority  of  Employee — Circumstantial  Evidence. — And  in  Rosen- 
baum  V.  St.  Paul,  etc.,  R.  Co.,  38  Minn.  173,  36  N.  W.  447,  it  is  held 
that  the  presumption  that  one  who  is  permitted  by  an  employee  of 
the  railroad  company  to  ride  upon  a  construction  train  is  not  law- 
fully thereon  may  be  overcome  by  special  circumstances  implying 
the  authority  of  such  employee  to  grant  such  privilege. 
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4.  Chargeable  with  Notice  That  Train  Does  Not  Stop 

at  His  DestinatioxL 

Where  one  knows,  or  should  know,  that  a  train  does  not  stop 
at  his  destination,  he  does  not,  as  a  general  rule,  become  a  passenger 
by  boarding  it.  Texas,  etc.,  R.  Co.  v.  White,  4  App.  Civ.  Cases,  §  259, 
17  S.  W.  419;  Atchison,  etc.;  R.  Co.  v.  Gants,  38  Kan.  608,  34  Am. 
k  Eng.  R.  Cas.,  290,  17  Pac.  54;  Chicago,  etc.,  R.  Co.  v.  Bills,  104 
Ind.  13,  3  N.  E.  611. 

One  has  no  right  on  a  train  which,  under  the  rules  of  the  carrier, 
docs  not  stop  at  the  station,  for  which  he  purchased  a  ticket. 
Chicago,  etc.,  R.  Co.  v.  Bills,  104  Ind.  13,  3  N.  E.  611. 

Boarding  Train  without  Seeking  Information — Refusal  to  Pay  Fare 
to  Next  Station. — Where  a  person  who  has  purchased  a  railroad 
ticket  for  a  certain  station,  without  making  any  inquiries  or  ascer- 
taining what  trains  stop  at  the  station  to  which  he  desires  to  go, 
subsequently  takes  his  seat  in  a  train  which  does  not  stop  at  such 
station,  and  refuses  to  pay  his  fare,  on  demand  of  the  conductor, 
to  the  next  station  at  which  the  train  is  to  stop,  and  also  refuses 
to  leave  the  train  when  requested  to  do  so  by  the  conductor  after 
he  has  stopped  it  at  a  suitable  place  for  that  purpose,  such  person 
is  a  trespasser.  Atchison,  etc.,  R.  Co.  v.  Gants,  38  Kan.  608,  34 
Am.  &  Eng.  R.  Cas.  290,  17  Pac.  54. 

H(^)e  That  Train  Will  Stop  Near  Destination— Refusal  of  Ticket- 
Ejection  Not  at  ''Usual  Stopping  Flace"* — Statute. — But  one  care- 
lessly entering  a  train,  which  he  should  have  ki|own  did  not  stop  at 
bis  destination,  but  which  he  hoped  would  stop  either  there  or  near 
there,  and  who  has  a  ticket  to  such  destination,  which  he  offers  to 
the  conductor,  is  a  passenger,  within  Sand.  &  H.  Dig.,  §  6192,  pro- 
viding that  if  any  passenger  shall  refuse  to  pay  his  fare  the  con- 
ductor may  put  him  out  of  the  cars  at  any  "usual  stopping  place" 
he  shall  select,  and  is  entitled  to  damages  where  he  is  ejected  for 
nonpayment  of  fare  at  a  place  other  than  a  usual  stopping  place. 
St.  Louis  S.  W.  Ry.  Co.  v.  Harper  (Ark.),  21  Am.  &  Eng.  R.  Cas., 
N.  S.,  77,  61  So.  911. 

Boarding  Train  Sometimes  Stopping  at  Destination. — And  a  pas- 
senger entering  a  train  knowing  that  it  sometimes  stopped  at  the 
station  to  which  he  was  destined  cannot  be  regarded  as  a  trespasser 
until  he  has  been  notified  by  the  conductor  that  it  would  not  stop, 
and  failed  to  comply  with  the  conductor's  requirements  to  leave  at 
a  station  before  reaching  his  destination,  or  go  to  the  one  be- 
yond. Baldwin  v.  Grand  Trunk  Ry.  Co.,  128  Mich.  417,  23  Am.  & 
Eng.  R.  Cas.,  N.  S.,  117,  87  N.  W.  380. 

Taking  Passage  after  Refusal  to  Pay  Extra  Fare  to  Be  Landed 
at  Landing  Off  Steamer's  Route.— And  in  the  Wasco  (D.  C),  53 
Fed.  Rep.  546,  it  is  held  that  one  who  after  boarding  a  steamer, 
learns  that  a  certain  landing  where  he  intends  to  stop  is  off  the 
steamer's  route,  and  that  he  must  pay  extra  fare  in  order  to  stop 
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there,  and  who  declines  to  do  so,  but  does  not  change  his  purpose 
of  taking  passage,  is  a  passenger  from  the  time  he  goes  on  board, 
and  as  such  can  hold  the  steamer  responsible  for  negligence  whereby 
he  is  injured,  although  he  does  not  prepay  his  fare  or  purchase  a 
ticket,  it  being  the  custom  for  the  purser  to  collect  fares  on  board. 

5.   Accepted  as  Paseenger  on  Special  Train. 

But  one  upon  a  special  train  or  street  car,  not  intended  for  his 
use,  but  that  of  an  excursion  party  pr  other  class  of  passengers  to 
which  he  does  not  belong,  becomes  a  passenger  upon  it,  if  he 
boarded  it  in  the  reasonable  belief  that  he  had  the  right  to  ride 
upon  it,  and  he  is  expressly  or  impliedly  accepted  as  a  passenger 
by  its  conductor. 

Alabama. — Lawrence  v,  Kaul  Lumber  Co.  (Ala.),  41  R.  R.  R.  141, 
64  Am.  &  Eng.  R.  Cas.,  N.  S.»  141,  55  So.  111. 

lowi. — Fitzgibbon  v,  Chicago,  etc.,  Ry.  Co.  (Iowa),  6  R.  R.  R 
680,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  680,  93  N.  W.  276;  Gradert  v. 
Chicago,  etc.,  R.  Co.,  109  Iowa  547,  80  N.  W.  559. 

Maine.-— Dunn  v.  Grand  Trunk  R.  Co.,  58  Me.  187. 

MiiAOttrL — Wagner  v,  Missouri  Pac.  R.  Co.,  97  Mo.  512,  10  S. 
W.  486. 

New  York.— Schurr  v.  Houston,  10  N.  Y.  S.  R.  262. 

South  Carolimu— McCarter  v.  Greenville  Traction  Co.,  72  S.  Car. 
1341,  17  R.  R.  R.  5,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  5,  15  S.  £.  545. 

Utah.— Everett  v,  Oregon,  etc.,  R.  Co.,  9  Utah,  340,  34  Pac.  289. 

Fare  Accepted  on  Chartered  Street  Car. — Where  a  person  entered 
a  special  street  car  chartered  by  a  particular  person,  and  tendered 
the  amount  of  his  passage,  and  kept  his  seat  with  the  knowledge 
and  consent  of  the  conductor,  who  intended  to  transport  him  to 
his  destination,  the  carrier  thereupon  waived  the  right  to  insist  that 
he  was  not  a  passenger.  McCarter  v,  Greenville  Tract.  Co.,  72  S. 
Car.  1341,  17  R.  R.  R.  5,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  5,  51  S.  E. 
545. 

Accepted  on  Special  Excursion  Train — Good  Faith. — Where  plain- 
tiff went  on  a  special  excursion  train  in  good  faith,  believing  that  the 
conductor  knew  that  he  was  not  a  member  of  the  excursion,  but 
had  a  right  to  accept  him  as  a  passenger,  and  that  the  conductor 
did  so  accept  him,  the  relation  of  carrier  and  passenger  was  es- 
tablished. Fitzgibbon  v.  Chicago,  etc.,  R.  Co.  (Iowa),  6  R.  R.  R 
680,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  680,  93  N.  W.  276. 

Riding  on  Special  Train  by  Permission  of  Conductor,  without 
Pajring  Fare. — A  person  allowed  to  ride  on  a  special  train,  who  has 
no  notice  of  any  want  of  authority  to  grant  the  permission,  whether 
he  pays  fare  or  not,  in  the  absence  of  collusion  between  him  and 
the  conductor  to  defraud  the  company  of  its  fare,  is  a  passenger. 
Wagner  v.  Missouri  Pac.  R.  Co.,  97  Mo.  512,  10  S.  W.  486. 

Former  Railroad  Employee  Accepted  on  Construction  Tndn— 
Good  Faith — Permit  Required — Conductor's  Apparent  Authority. — 
Plaintiff,    who    had    formerly   been   a   railroad   employee,   when    pas- 
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sengers  were  carried  on  all  trains,  purchased  a  ticket,  and  was  ac- 
cepted by  the  conductor  of  a  construction  train  as  a  passenger 
thereon,  which  was  against  defendant's  orders,  except  on  official 
permit,  of  which  plaintiff  had  no  notice.  Plaintiff  knew  nothing 
about  the  construction  train,  except  he  had  ridden  thereon  before  as 
a  passenger,  and  that  other  passengers  were  on  the  train  when  he 
took  it.  Construction  trains  were  not  on  defendant's  passenger  time 
tables,  but  two  other  freight  trains  were,  and  the  train  in  question 
looked  like  an  ordinary  freight  train,  except  that  it  carried  only  a 
single  car.  It  was  held  that  the  conductor  had  such  apparent  au- 
thority to  accept  plaintiff  as  a  passenger  that  such  acceptance  made 
him  a  passenger,  and  as  such  he  could  recover  for  injuries  caused 
by  defendant's  negligence.  Spence  v.  Chicago,  etc.,  R.  Co.  (Iowa), 
3  R.  R.  R.  822,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  822,  90  N.  W.  346. 

Saloon  Car  of  Freight  Train — ^Acceptance  of  Fare — ^Violation  of 
Rule. — One  who  enters  the  saloon  car  of  a  freight  railway  train, 
and  when  the  train  starts,  without  being  requested  or  directed  to 
leave,  remains  there  as  a  passenger/  contrary  to  the  rules  of  the 
company,  but  with  the  knowledge  of  the  conductor,  who  receives 
from  him  the  usual  fare  of  a  first-class  passenger,  is  entitled  to  the 
rights  of  a  passenger.    Dunn  v.  Grand  Trunk  R.  Co.,  58  Me.  187. 

On  Way-Car  of  Freight  Train  by  Advice  of  Ticket  Agent—Where 
one  goes  jto  a  depot  to  take  passage  on  the  way-car  of' a  freight 
train,  and  being  advised  by  defendant's  agent  that  he  may  ride  on 
such  car,  and  going  to  the  place  where  passengers  for  that  train 
arc  ordinarily  received,  enters  the  car,  having  a  ticket,  he  becomes 
a  passenger.  Gradert  v.  Chicago,  etc.,  R.  Co.,  109  Iowa,  547,  80 
N.  W.  559. 

Mixed  Train  Specially  Ordered  Out  on  Sunday — ^Authority  of  Con- 
dactor — ^Absence  of  Collusion. — In  Wagner  v.  Missouri  Pac.  R.  Co., 
97  Mo.  513,  10  S.  W.  486,  it  is  held  that  where  a  mixed  train,  run 
only  during:  the  week  for  the  carriage  of  freight  and  passengers,  was 
ordered  out  on  Sunday,  made  up  in  the  usual  way  and  operated 
by  the  same  conductor  and  trainmen  as  during  the  week,  and  the 
conductor  in  charge  permitted  a  person  to  take  passage  thereon, 
the  latter,  in  the  absence  of  any  notice  of  the  conductor's  want  of 
authority  to  do  so,  and  without  any  collusion  between  him  and 
the  conductor  to  defraud  the  company  of  its  fare,  whether  he  paid 
fare  or  not,   became  a  passenger  of  defendant. 

Construction  Train — Conductor's  Acceptance  Binding. — In  Chicago, 
etc..  R.  Co.  V,  Frazer  (Kan.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  206,  it  is 
held  that  as  the  conductor  in  charge  of  a  construction  train  is  the 
representative  of  the  railroad  company  and  the  manager  of  the 
train,  his  action  in  receiving  passengers  upon  such  train  and  collect- 
ing fares  from  them  ordinarily  entitles  them  to  the  rights  of  pas- 
sengers. 

Wreck  Train— Pajrment  of  Fare— Return  Passage  Refused— Lia- 
bility.—But  one  who,  with  full  knowledge  of  the  circumstances,  con- 
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tracts  with  its  conductor  to  be  carried  as  a  passenger  on  a  special 
train,  made  up  and  used  for  the  purpose  of  going  to  and  returning 
from  a  wreck  on  the  company's  line,  to  and  from  the  wreck,  and 
who  pays  fare  for  his  passage  in  going,  has  no  right  to  an  action 
ex  delicto  against  the  company  for  its  breach  of  the  contract  to* 
furnish  him  return  transportation,  for  the  company  was  under  no 
legal  obligation  to  receive  and  transport  passengers  on  such  train. 
Du  Bose  V,  Louisville,  etc.,  R.  Co.,  121  Ga.  308,  15  R.  R.  R  727,  38 
Am.  &  Eng.  R.  Cas.,  N.  S.,  727,  48  S.  E.  913. 

Person  on  Wrong  Ttain  through  Hia  Own  Negligence — ^Ticket 
Punched. — And  the  mere  purchase  of  a  ticket  to  a  certain  station 
does  not  create  a  contract  on  the  part  of  the  railroad  company  to 
carry  the  passenger  on  a  train  which  does  not  stop  there;  and  it 
may  be  negligence  in  the  passenger  to  get  on  such  train,  yet  if  he 
does  so,  the  taking  and  punching  of  his  ticket  by  the  conductor, 
after  examining  it,  so  that  he  cannot  ride  on  another  train,  is  suffi- 
cient acceptance  of  him  as  a  passenger.  Schurr  v.  Houston,  10  N. 
Y.  S.  R.  262. 

^   Freight  Trains. 

But  one  may  be  a  passenger  on  a  freight  train,  with  all  the  ordi- 
nary rights  of  that  relation,  if  he  is  upon  it  in  good  faith,  and  is 
accepted  as  a  passenger  by  one  whom  he  has  the  right  to  believe 
has  sufficient  authority.  Hazard  v.  Chicago,  etc.,  R.  Co.,  1  Biss.  (U. 
S.),  503;  Indianapolis,  etc.,  R.  Co.  v,  Horst,  93  U.  S.  291,  23  L. 
Ed.  898;  Richmond  v.  Southern  Pac.  Co.,  41  Ore.  54;  Western,  etc., 
R.  Co.  V.  Turner,  28  Am.  &  Eng.  R.  Cas.  455,  72  Ga.  292,  53  Am. 
Rep.  842;  Ohio,  etc.,  R.  Co.  v.  Dickerson,  59  Ind.  317;  Texas,  etc., 
R.  Co.  V.  Garcia,  62  Tex.  285;  Lucas  v.  Milwaukee,  etc.,  R.  Co.,  33 
Wis.  41;  Everett  r.  Oregon,  etc.,  R.  Co.,  9  Utah,  340,  34  Pac.  289. 

Local  Freight  Trains — Statute — Fare  Accepted — Presumption. — 
Under  a  statute  providing  that  local  freight  trains  shall  carry 
passengers,  one  who  boards  a  freight  train  with  the  consent  of 
the  conductor  and  pays  his  fare  to  him  has  the  right  to  presume 
that  the  train  is  a  local  one.  Arkansas,  etc.,  R.  Co.  v.  Griffith,  63 
Ark.  491,  39  S.  W.  550. 

Permitted  on  Freight  Train  in  Violation  of  Rule  after  Being  la- 
formed  by  Conductor  of  His  Lack  of  Authority. — ^A  regulation  dis- 
allowing passengers  on  a  freight  train  is  a  reasonable  one,  and 
the  conductor  of  a  freight  train,  in  the  absence  of  assumed  or 
proven  authority,  is  not  to  be  presumed  as  authorized  to  disregard 
it,  and  if  instead  of  assuming  such  authority,  the  conductor  tells  a 
person  desiring  to  take  passage  that  he  did  not  have  the  authority, 
and  then  is  induced  by  such  person  to  take  him  on  the  train  in 
violation  of  such  rule,  and  in  disregard  of  his  obligations  to  the 
company,  such  person  does  not  thereby  become  a  passenger.  Louis- 
ville &  N.  R.  Co.  V.  Bailey  (Tenn.),  29  S.  W.  367.  In  this  case  it 
is  said  in  the  opinion:  "The  rule  in  this,  as  in  many  other  states. 
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is  that  if  one  takes  passage  on  a  train  or  in  a  car  not  provided 
for  passengers,  without  being  advised  that  he  is  not  permitted  to 
ride  on  such  train  or  car,  he  may  recover  for  injuries  sustained  as 
a  passenger  while  so  riding.  Washburn  v,  Nashville,  etc.,  R,  Co. 
(Tenn.),  3  Head.  638.  But  the  rule  is  different  if  he  has  no  right 
so  to  believe,  or  is  informed  to  the  contrary.  Illinois  Cent.  R.  Co. 
V.  Mcacham,  91  Tenn.  428,  19  S.  W.  233;  Trotlinger  v.  East  Tenn. 
R.  Co.,  11  Lea  (Tenn.),  533,  13  Am.  &  Eng.  R.  Cas.  49;  Toledo,  etc.,  R. 
Co.  V.  Brooks,  81  111.  245;  Houston,  etc.,  R.  Co.  v.  Moore,  49  Tex. 
31;  Gulf,  etc.,  R.  Co.  v,  Campbell,  76  Tex.  174,  13  S.  W.  19,  41  Am. 
&  Eng.  R.  Cas.  100;  McVeety  v.  St.  Paul,  etc.,  R.  Co!,  45  Minn.  268, 
47  N.  W.  809,  4?  Am.  &  Eng.  R.  Cas.  471." 

Brakeman's  Authority. — ^A  brakeman  employed  on  a  freight  train 
in  charge  of  a  conductor  has  no  implied  authority  to  bind  the  com- 
pany by  a  contract  of  carriage;  and  his  permission  to  a  person  to 
ride  on  the  train  does  not  make  such  person  a  passenger.  Candiff 
V.  Louisville,  etc.,  R.  Co.,  42  La.  Ann.  477,  7  So.  601. 

Paying  Money  to  Brakeman. — In  McNamera  v.  Great  Northern  R. 
Co.,  61  Minn.  296,  63  N.  W.  726,  it  is  held  that  by  paying  money  to 
a  brakeman  on  a  freight  train  a.  trespasser  does  not  become  a  pas- 
senger, it  not  being  within  the  scope  of  authority,  apparent  or  real, 
of  a  brakeman  to  collect  fare. 

On  Freight  Car  by  Invitation  of  Brakeman—- Pajring  Less  than 
Regular  Pare. — One  who  on  the  invitation  of  the  brakemen  of  a 
freight  train,  who  have  no  authority  to  receive  passengers  or  collect 
their  fares,  takes  passage  in  an  exclusively  freight  car,  loaded  with 
freight,  paying  to  the  brakemen  less  than  the  regular  fare,  is  not 
a  passenger,  and  the  railroad  owes  him  no  duty  as  such.  Janney 
V,  Great   Northern  R.  Co.,  63  jfllinn.  380,  65  N.  W.  450. 

Baggage  Master's  Authority. — It  is  not  within  the  scope  of  the 
employment  of  a  baggage  master  connected  with  a  railroad  train, 
but  not  shown  to  have  been  put  in  charge  of  the  same,  to  invite 
or  permit  any  person  or  persons  to  enter  and  ride  on  a  coach  of 
such  train;  and  permission  given  in  such  circumstances  cannot  create 
the  relation  of  carrier  and  passenger  between  the  company  and  the 
person  thus  riding  on  the  train.  Reary  v.  Louisville,  etc.,  R.  Co., 
40  La.  Ann.  32,  3  So.  390. 

Vehicle  Not  Intended  for  Passengers — Conductor's  Authority. — It 
is  not  within  the  power  of  a  conductor  or  other  trainman  to  permit 
a  person,  to  become  a  passenger  upon  a  vehicle  not  intended  for 
the  carriage  of  passengers.  Chicago  &  E.  R.  Co.  v.  Field,  7  Ind. 
App.  172. 

Permission  of  Trainman  with  Lantern  after  Conductor's  RefusaL — 
Plaintiff  was  refused  passage  upon  a  freight  train  by  the  conductor, 
but  was  subsequently  permitted  to  board  the  train  by  a  man  with 
a  lantern  employed  on  the  train.  It  was  held  that  his  presence 
upon  the  train  was  not  with  the  consent  of  the  railroad.     Gulf,  etc., 
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Ry.  Co.  V.  Campbell,  76  Tex.  174,  13  S.  W.  19,  41  Am.  &  Eng.  R. 
Cas.  100. 

Authority  of  Conductor — Implied  Waiver  of  Rule. — In  Arkansas, 
etc.,  R.  Co.  V,  Griffith,  63  Ark.  491,  39  S.  W.  550,  it  is  held  that  the 
common-law  rule  is  that  one  who  boards  a  freight  train  is  not 
entitled  to  the  rights  of  a  passenger,  notwithstanding  any  conduct 
of  the  conductor  towards  him,  unless  the  railroad  company  has  by 
its  conduct  led  the  public  to  believe  that  passengers  will  be  carried 
on  such  trains  for  hire  or  otherwise. 

Private  Freight  Car  Attached  to  Passenger  Train  in  Violation  of 
Rules — Owner  Assuniing  All  Risks. — But  where  at  the  request  of 
the  owner  of  a  freight  car,  the  agents  of  a  railroad  cpmpany  attached 
such  car  to  a  passenger  train  contrary  to  the  "instructions  and 
rules"  of  the  company,  he  agreeing  "to  run  all  risks,"  it  was  held 
that  he  was  entitled  to  the  rights  of  a  passenger,  so  far  as  injury 
to  him  from  the  negligence  of  the  railroad's  employees  was  con- 
cerned.   Lackawana,  etc.,  R.  Co.  v.  Chenewith,  52  Pa.  St.  382. 

7.    On  Freight  Train  through  Unauthorized  Conduct  of  Trainmen. 

Under  ordinary  circumstances,  one  cannot  become  a  passenger  on 
a  freight  train  through  the  unauthorized  conduct  of  the  conductor 
or  other  trainman. 

Alabama. — Lawrence  v,  Kaul  Lumber  Co.  (Ala.),  41  R.  R.  R.  141, 
64  Am.  &  Eng.  R.  Cas.,  N.  S.,  141,  55  So.  111. 

Indiana. — Chicago  &  E.  R.  Co.  v.  Field,  7  Ind.  App.  172. 

Kansas. — St.  Joseph,  etc.,  R.  Co.  v.  Wheeler,  26  Am.  &  Eng.  R 
Cas.  173,  35  Kan.  185,  10  Pac.  461. 

Louisiana. — Candiff  v.  Louisville,  etc.,  R.  Co.,  42  La.  Ann.  477, 
7  So.  601;  Reary  v.  Louisville,  etc.,  R.  Co.,  40  La.  Ann.  32,  3  So.  390. 

Minnesota. — ^Janney  v.  Great  Northern  R.  Co.,  63  Minn.  380,  65 
N.  W.  450;  McNamara  v.  Great  Northern  R.  Co.,  61  Minn.  296,  63 
N.  W.   726. 

Oklahoma. — Atchison,  etc.,  R.  Co.  v.  Johnson,  3  Okl.  41,  41  Pac. 
641. 

Tennessee.— Louisville  &  N.  R.  Co.  v.  Bailey  (Tenn.),  29  S.  W.  367. 

Texas. — Gulf,  etc.,  Ry.  Co.  v,  Campbell,  41  Am.  &  Eng.  R.  Cas.,  100, 
76  Tex.  174,   13   S.  W.  19. 

Washington. — Fischer  v.  Columbia,  etc.,  R.  Co.  (Wash.),  32  R.  R. 
R.  175,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  175,  100  Pac.  1005,  1008. 

Persons  riding  on  trains  not  intended  for  passengers,  contrary  to 
the  carriers  rules,  are  not  passengers,  but  trespassers,  and  even  when 
riding  by  permission  of  the  trainmen  are  bare  licensees.  White  v, 
Illinois  Cent.  R.  Co.  (Miss.),  41  R.  R.  R.  520,  64  Am.  &  Eng.  R. 
Cas.,  N.  S.,  520,  55  So.  593. 

a.  Abrogation  of  Rule  against  Carrying  Passengers  on 

Freight  Trains. 

Where  the  rule  against  carrying  passengers  on  freight  trains  has 
been  impliedly  abrogated  by  the  carrier,  by  nonobservance  of  which 
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it  is  chargeable  with  notice,  one  on  such  train  in  the  belief  that  he 
has  a  right  to  obtain  transportation  on  it,  and  with  the  intention  to 
pay  fare  upon  demand,  can  hold  the  carrier  responsible  for  injuries 
sustained  by  him  while  on  such  train,  to  the  same  extent  as  if  it 
were  a  passenger  on  an  ordinary  passenger  train.  Secord  v.  St. 
Paul,  etc.,  R.  Co.,  5  McGrary  (U.  S.)»  515,  18  Fed.  Rep.  221;  Burke  v. 
Missouri  Pac.  R.  Co.,  61  Mo.  App.  491;  Jones  v.  Wabash,  etc.,  R.  Co.^ 
17  Mo.  App.  158;  Whitehead  v,  St.  Louis,  etc.,  R.  Co.,  99  Mo.  263,  11 
S.  W.  751;  International,  etc.,  R.  Co.  v.  Irwine,  64  Tex.  629;  Everett  v. 
Oregon,  etc.,  R.  Co.,  9  Utah,  340,  34  Pac.  289;  Lucas  v,  Milwaukee, 
etc.,  R.  Co.,  33  Wis.  41. 

Cars  Only  Suitable  for  Freight — Custom — Implied  Assctit. — In 
Texas,  etc...  R:  Co.  v.  Black,  87  Tex.  160,  27  S.  W.  118,  it  is  held 
that  a  conductor  of  a  freight  train,  made  up  of  cars  suitable  alone 
for  carrying  freight,  without  authority  from  any  company  expressly 
or  impliedly  given,  cannot  receive  passengers  upon  such  train  and 
thereby  bind  the  railroad  as  a  carrier  of  passengers.  But  such  assent 
may  be  inferred  if  the  railroad  permits  its  freight  trains  to  carry 
passengers,  or  if  its  servants  receive  and  carry  passengers  on  such 
trains  and  such  acts  are  known  or  should  be  known  to  the  manage- 
ment of  the  railroad. 

Mere  Knowledge  of  Former  Assumptions  of  Authority  by  Brake- 
men. — But  no  inference  would  arise  that  a  brakeman  on  a  freight 
train  had  authority  to  agree  to  carry  passengers  merely  because 
his  employer  knew  that  such  acts  were  done.  Missouri,  etc.,  Ry.  Co. 
V.  Huff,  98  Tex.  110,  13  R.  R.  R.  344,  36  Am.  &  Eng.  R.  Cas.,  N.  S., 
344,   81    S.    W.    525. 

9.    Boarding  Wrong  Train. 

One  does  not  become  a  passenger  by  merely  boarding  a  train 
which  he  knows,  or  has  sufficient  reason  to  know,  he  has  not  the 
right  to  ride  upon,  even  though  he  has  a  ticket  entitling  him  to 
travel  to  his  destination  upon  some  other  train  of  the  carrier,  or 
has  a  bona  fide  intention  to  pay  a  cash  fare  upon  demand. 

United  States*— Purple  v.  Union  Pac.  R.  Co.  (C.  C.  A.),  3  R.  R.  R. 
711,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  711,  114  Fed.  Rep.  123. 

Alabama. — McCauley  v.  Tennessee,  etc.,  R.  Co.,  93  Ala.  357,  9 
So.  611. 

Arkansas.— Kruse  v.  St.  Louis,  etc.,  R.  Co.  (Ark.),  39  R.  R.  R.  376, 
62  Am.  &  Eng.  R.  Cas.,  N.  S..  376,  133  S.  W.  841. 

Connecticut. — Gardner  v.  New  Haven,  etc.,  Co.,  51  Conn.  143,  18 
Am.  &  Eng.  R.  Cas.  170,  .50  Am.  Rep.  12. 

Georgia. — Southwestern  R.  Co.  v.  Singleton.  66  Ga.  252. 

Iowa. — Fitzgibbon  v.  Chicago,  etc.,  R.  Co.  (Iowa),  14  Am.  &  Eng. 
R.  Cas.,  N.  S.,  270. 

Tennessee. — lyouisville,  etc.,  R.  Co.  v.  Hailey,  94  Tenn.  383,  29  S. 
W.  367. 

Texas. — Houston,  etc.,  R.  Co.  v.  Moore,  49  Tex.  31;  San  Antonio, 
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etc.,  R.  Co.  V,  Lynch  (Tex.  Civ.  App.),  40  S.  W.  631,  633;  Texas, 
etc.,  R.  Co.  V,  Black,  87  Tex.  160,  27  S.  W.  118;  Texas,  etc.,  R.  Co. 
V,  Hayden,  6  Tex.  Civ.  App.  745,  26  S.  W.  331. 

Virginia.— Virginia,  etc.,  R.  Co.  v.  Roach,  83  Va.  375,  5  S.  E.  175. 

Through  Freight  Train. — One  entering  a  train,  such  as  a  through 
freight  train,  which  he  knows  or  has  reason  to  believe  is  not  to 
carry  passengers,  and  upon  which  the  rules  of  the  company  forbid 
passengers  to  ride,  is  not  legally  a  passenger.  Kruse  r.  St.  Louis, 
etci  Ry.  Co.  (Ark.),  39  R.  R.  R.  376,  62  Am.  &  Eng.  R.  Cas.,  N.  S., 
376,   133  S.  W.  841. 

Prohibited  fixxn  Carrying  Passengers. — One  who  enters  and  rides 
upon  a  car  or  train  which  he  knows,  or  by  the  exercise  of  reasonable 
diligence  would  know,  is  prohibited  from  carrying  passengers,  is  a 
trespasser,  and  not  a  passenger,  and  the  only  duty  of  the  railroad 
company  toward  him  is  to  abstain  from  wanton  or  reckless  injury 
to  him.  Purple  v.  Union  Pac.  R.  Co.  (C.  C.  A.),  3  R.  R.  R.  711, 
26  Am.  &  Eng.  R.  Cas.,  N.  S.,  711,  114  Fed.  Rep.  123. 

Train  for  Use  of  Certain  Class. — One  boarding  a  train  run  for 
the  exclusive  use  of  a  certain  class  of  persons,  with  knowledge 
of  its  character,  to  which  clas.s  he  does  not  belong,  is  not  a  passenger. 
Fitzgibbon  v.  Chicago,  etc.,  R.  Co.  (Iowa),  14  Am.  &  Eng.  R.  Cas., 
N.  S.,  270. 

Contractor's  Employee  on  Train  Intended  for  Use  of  Railroad's 
Employees. — A  person  in  the  service  of  a  contractor  engaged  in 
getting  out  timbers  for  a  railroad,  who,  with  his  fellow  workmen, 
rides  on  a  train  which  is  intended  only  for  the  use  of  the  railroad 
employees,  knowing  that  no  other  persons  are  allowed  to  ride  on  it 
without  the  consent  of  the  superintendent,  paying  no  fare,  but  using 

« 

the  train  as  an  accommodation,  in  going  to  and  returning  from  his 
work,  is  not  to  be  regarded  as  a  passenger.  McCauley  v.  Tennessee, 
etc.,  R.  Co.,  93  Ala.  357,  9  So.  611. 

Boy  on  Freight  Train  by  Conductor's  Consent. — In  Texas,  etc.,  R. 
Co.  V.  Hayden,  6  Tex.  Civ.  App.  745,  26  S.  W.  331,  it  is  held  that  if 
a  rule  of  the  railroad  company,  in  good  faith,  forbade  persons  being 
carried  on  freight  trains,  and  the  conductor  of  a  freight  train  had 
no  authority  to  relax  the  rule,  and  a  boy  13  years  old  took  passage 
upon  the  train  with  a  knowledge  of  these  facts,  the  consent  of  the 
conductor  would   not  make   him  a   passenger. 

Chargeable  with  Knowledge. — And  in  Purple  v.  Union  Pac.  R.  Co. 
(C.  C.  A.),  3  R.  R.  R.  711,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  711,  114 
Fed.  Rep.  123,  it  is  held  that  one  about  to  board  a  train  who  has 
knowledge  of  facts  which  would  put  a  pefson  of  ordinary  prudence 
and  diligence  upon  inquiry  to  ascertain  whether  or  not  the  train  is 
permitted  to  carry  passengers  is  chargeable  with  knowledge  of  all 
the  facts  which  a  reasonably  diligent  inquiry  would  discover. 

10.    On  Wrong  Train  without  Fault. 
But  one  is  entitled  to  the  rights  of  a  passenger,  although  he  is 
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on  the  wrong  train,  if  he  boarded  it  in  the  reasonable  belief  that 
it  was  the  proper  one. 

United  Sutcm.— Dysart  v.  Missouri,  etc.,  R.  Co.  (C.  C.  A.),  122  Fed. 
Rep.  228,  8  R.  R.  R.  197,  31  Am.  &  Eng.  R  Cas.,  N.  S.,  197. 

Georgia.— Western  &  A.  R.  Co.  v.  Turner,  28  Am.  &  Eng.  R.  Cas. 
455,  72  Ga.  292,  53  Am.  Rep.  842. 

Indiana.— Baltimore  &  O.  R  Co.  v.  Nor.ris,  17  Ind.  App.  189,  46 
N.  E.  554;  Cincinnati,  etc.,  R  Co.  v.  Carper,  112  Ind.  26,  13  N.  E.  122, 
14  N.  E.  352;  Columbus,  etc.,  R.  Co.  v.  Powell,  40  Ind.  37. 

Iowa. — Gradcrt  v.  Chicago,  etc.,  R.  Co.,  109  Iowa,  547,  80  N.  W. 
559. 

MiaaourL— Burke  v.  Missouri  Pac.  b.  Co.,  51  Mo.  App.  491;  McGee 
V,  Missouri  Pac.  R.  Co.,  92  Mo.  208,  4  S.  W.  739;  Wagner  v,  Mis- 
souri Pac.  R.  Co.,  97  Mo.  512,  10  S.  W.  486. 

Pennaylvania. — Arnold  v,  Pennsylvania  R.  Co.,  28  Am.  &  Eng.  R. 
Cas.  189,  115  Pa.  St.  135,  8  Atl.  213;  Ham  v,  Delaware,  etc.,  Canal 
Co.,  142  Pa.  St.  617,  21  Atl.  617;  Lake  Shore,  etc.,  S.  R  Co.  v.  Rosen- 
weig,  26  Am.  &  Eng.  R.  Cas.  489,  113  Pa.  St.  519,  6  Atl.  Rep.  545. 

Texaa.— I.  &  G.  N.  R.  Co.  v.  Gilbert,  64  Tex.  536;  Texas,  etc.,  R. 
Co.  V.  Black,  87  Tex.  160,  27  S.  W.  118;  St.  Louis,  etc.,  R.  Co.  v. 
White  (Tex.  Civ.  App.),  34  S.  W.  1042. 

Utah. — Everett  v.  Oregon,  etc.,  R.  Co.,  9  Utah,  340,  34  Pac.  289. 

West  Virginia. — Boggess  v.  Chesapeake,  etc.,  R.  Co.,  37  W.  Va. 
297,  16  S.   E.  525. 

Wisconain.— Boehm  v.  Duluth,  etc.,  R.  Co.,  91  Wis.  592,  65  N. 
W.  502. 

On  Wrong  Train  by  Mistake. — A  person  who,  by  mistake,  gets 
on  a  different  train  from  the  one  he  intended  taking  passage  on  is 
a  passenger  on  the  train  he  boards.  Columbus,  etc.,  R.  Co.  v. 
Powell,  40  Ind.  37;  I.  &  G.  N.  R.  Co.  v.  Gilbert,  64  Tex.  536. 

If  one  without  knowledge  that  under  the  rules  of  the  railroad 
his  ticket  is  not  good  for  a  passage,  enters  a  railway  train,  he  is 
not  a  trespasser,  but  must  be  treated  as  a  passenger  who  by  mistake 
has  entered  a  train  upon  which  by  his  contract  he  is  not  en- 
titled to  ride.  Arnold  v.  Pennsylvania  R.  Co.,  28  Am.  &  Eng.  R. 
Cas.  189,  115  Pa.  St.  135,  8  Atl.  213.  See  also.  Ham  v.  Delaware,  etc.. 
Canal  Co.,  142  Pa.  St.  617,  21  Atl.  617. 

Where  a  person  has  bought  a  ticket  over  a  railroad,  and  by 
mistake  takes  passage  on  the  wrong  train,  he  is  a  passenger,  so 
far  as  to  entitle  him  to  protection  against  the  negligence  of  the 
company.  Cincinnati,  etc.,  R.  Co.  v.  Carper,  112  Ind.  26,  13  N.  E. 
122,  14   N.  E.  352. 

Ticket  Office  Cloaed— Widiout  Knowledge  That  Train  Does  Not 
Stop  at  His  Station.--In  Baltimore  &  O.  R.  Co.  v.  Norris,  17  Ind. 
App.  189,  46  N.  E.  554,  it  is  held  that  where  a  person  goes 
to  a  station  to  take  passage  on  a  train  to  a  certain  other  station; 
and,  finding  the  ticket  office  closed,  gets  upon  a  train  without  a 
ticket,  and  without  the  knowledge  that  the  train  does  not  stop  at 
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of  the  departure  of  such  train.  Lucas  v,  Milwaukee,  etc.,  R.  Co.,  33 
Wis.  41. 

Knowledge  of  Rule  Prohibiting  Use  of  Certain  Tickets  on  Certain 
Trains — Presumption. — When  a  passenger  purchases  a  railroad  ticket, 
no  irrebuttable  presumption  arises  that  he  is  informed  as  to  the 
rule  and  regulations  of  the  company  prohibiting  the  use  of  such 
tickets  on  certain  trains,  when  no  such  prohibition  appears  on  its 
face.  If,  in  such  case,  without  knowledge  of  such  regulation,  he 
takes  passage  upon  a  prohibited  train,  he  must  be  treated  as  a 
passenger  who  by  mistake  has  got  upon  a  train  on  which,  by  his 
contract,  he  is  not  entitled  to  travel.  Lake  Shore,  etc.,  R.  Co.  r. 
Rosenweig,  26  Am.  &  Eng.  R.  Cas.  489,  113  Pa.  St.  519,  6  Atl. 
Rep.  545. 

Caboose  of  Freight  Train— Time  Table  Only  Notice  of  Rule- 
Custom. — In  Burke  v,  Missouri  Pac.  R.  Co.,  51  Mo.  App.  491,  it  is 
held  that  if  it  is  the  custom  of  a  freight  train  to  carry  passengers, 
though  forbidden  by  the  carrier's  rules  to  do  so,  of  which  rules 
there  was  no  notice  given  save  on  the  time  table  for  the  use  of 
trainmen,  and  if  one  knowing  of  the  custom,  but  not  of  the  rules, 
enter  the  caboose  of  such  train  to  be  carried,  and  has  no  notice 
of  such  rules  until  after  the  train  has  started,  he  becomes  a  pas- 
senger, and  cannot  be  ejected  if  he  offers  to  pay  his  fare. 

On  Hand  Car  in  Ignorance  of  Rule. — But  in  Gulf,  etc.,  Ry.  Co.  v, 
Dawkins,  77  Tex.  228,  13  S.  W.  982,  it  is  held  that  one  being  trans- 
ported on  a  hand  car  which  is  used  by  the  railroad  for  the  con- 
venience of  its  employees,  and  on  which  the  carrying  of  passengers 
is  forbidden  by  the  rules  of  the  railroad,  does  not  occupy  toward  the 
company  the  relation  of  pasesnger,  though  he  may  be  ignorant  of 
such  rules,  when  such  carrying  is  not  done  by  an  authorized  agent 
of  the  company,  but  by  those  in  charge  of  the  hand  car  for  the 
purpose  of  doing  other  work. 

Freight  Train — Fare  Accepted — Ignorance  of  Rule — Burden  of 
Proof. — And  in  St.  Louis,  etc.,  R.  Co.  v.  White  (Tex.  Civ.  App.), 
34  S.  W.  1042,  it  is  held  that  the  fact  that  the  conductor  of  a  freight 
train  accepted  fare  from  a  person  riding  thereon  does  not  render  the 
railroad  liable  to  him  as  a  passenger,  where  it  is  not  shown  that 
the  latter  was  ignorant  of  a  rule  of  the  company  forbidding  pas- 
sengers to  ride  on  freight  trains,  or  that  it  was  the  custom  for  its 
freight  trains  to  carry  passengers.  See  also,  Texas,  etc.,  R.  Co.  v. 
Black,   87  Tex.   160,  27   S.   W.   118. 

In  Caboose  of  Freight  Train  by  Conductor's  Direction. — And  in 
Powell  V.  East  Tenn.,  etc.,  R.  Co.  (Miss.),  8  So.  738,  the  declaration 
alleged  that  plaintiff,  being  desirous  to  return  home  at  once,  and  the 
first  train  for  such  point  being  a  freight  train,  inquired  of  its  con- 
ductor whether  freight  trains  were  prohibited  from  carrying  pas- 
sengers; that  he  replied  he  knew  of  no  such-  prohibition,  and  told 
him  to  take  a  seat  in  the  caboose,  which  he  did,  and  remained 
there    quietly   until    a    following   train    struck    him.     There   was   no 
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allegation  that  he  paid  or  tendered  any  fare.  It  was  held  that  the 
declaration  was  demurrable,  as  not  showing  the  relation  of  carrier 
and  passenger  between  the  parties. 

Boy  Permitted  to  Ride  on  Construction  Ttain  in  Violatioa  of  In- 
ttmction. — Where  a  boy  asked  and  obtained  permission  to  ride  upon 
a  construction  train  from  the  conductor,  who  had  been  instructed 
by  the  railroad  company  not  to  permit  passengers  to  ride  on  his 
train;  but  this  instruction  had  not  been  communicated  to  the  boy, 
it  was  held  that  though  the  boy  was  not  entitled  to  the  care  due  a 
passenger  for  hire,  the  railroad  was  bound  to  the  exercise  of  rea- 
sonable care  and  diligence  toward  him.  So  held  in  St.  Joseph,  etc., 
It  Co.  V.  Wheeler,  35  Kan.  185,  36  Am.  &  Eng.  R.  Cas.  173,  10 
Pac.  461. 

11.   Boarding  at  Wrong  Part  of  Train  or  Street  Car. 

As  a  general  rule,  one  does  not  become  a  passenger  upon  a  train 
or  street  car  by  boarding  it  at  a  part  of  it  not  intended  for  the 
reception  of  passengers,  without  the  express  or  implied  invitation 
or  consent  of  one  having  sufficient  authority. 

Indiana.— Chicago  &  E.  R.  Co.  v.  Field,  7  Ind.  App.  173;  Udell  v. 
Citizens'  St.  R.  Co.,  153  Ind.  507,  53  N.  E.  799. 

MaMsachusetta.— Files  v,  Boston,  etc.,  R.  Co.,  149  Mass.  304,  31  N. 

E.  311. 
North  Carolina.— McGraw  v.  Southern  R.  Co.,  135  N.  Car.  364,  47 

S.  E.  758. 

Oregon. — Radley  v.  Columbia,  etc.,  R.  Co.,  44  Ore.  333,  13  R.  R. 
R.  153,  35  Am.  &  Eng.  R.  Cas.,  N.  S.  153,  75  Pac.  313. 

Tennessee. — Mobile,  etc.,  R.  Co.  v.  Bogle,  101  Tenn.  40,  46  S.  W. 
760. 

Boarding  EUigine  in  Fancied  Emergency. — A  passenger,  who  in 
a  fancied  emergency,  mounts  the  engine  to  prevent  his  being  left 
behind  by  the  train,  loses  his  right  to  that  high  degree  of  care  that 
the  law  accords  to  passengers  riding  in  the  coaches,  and  can  claim 
nothing  more  than  the  protection  due  a  trespasser  on  the  train. 
Mobile,  etc.,  R.  Co.  v.  Bogle,  101  Tenn.  40,  46  S.  W.  760. 

Car  Obviously  Not  Intended  for  Passengers. — In  Radley  v.  Colum- 
bia, etc.,  R.  Co.,  44  Ore.  333,  13  R.  R.  R.  153,  35  Am.  &  Eng.  R.  Cas., 
N.  S.,  153,  75  Pac.  313,  it  is  said  in  the  opinion:  "Of  course  there 
is  hardly  ever  any  formal  act  by  the  passenger  in  putting  himself  in 
the  care  of  the  carrier,  or  by  the  carrier  in  accepting  him  as  a  pas- 
senger, but  these  relations  are  commonly  implied  from  the  circum- 
stances. The  railway  company  holds  itself  out  as  ready  to  receive 
as  passengers  all  who  are  willing  to  be  governed  by  its  rules  and 
regulations,  and  who  present  themselves  at  the  proper  place,  at 
a  proper  time,  and  in  a  proper  manner..  By  providing  certain  cars 
attached  to  a  train  for  the  carrying  of  passengers,  the  company 
impliedly  invited  all  persons  desiring  to  be  transported  to  enter 
such  cars,   and   one  who  accepts   such  invitation   in  good  faith  be- 
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comes  a  passenger  without  any  further  act  on  the  part  of  the 
company.  The  providing  of  such  cars,  however,  manifests  as  in- 
tention on  the  part  of  the  company  not  to  accept  a  person  as  a 
passenger  who  in  boarding  the  train  voluntarily  enters  one  of  its 
cars  or  vehicle  which  is  obviously  not  intended  for  the  carriage  of 
passengers,  even  though  he  may  have  been  at  the  station  for  the 
purpose  of  traveling  on  the  train,  and  has  a  ticket  entitling  him  to 
ride." 

Emergency— Conductor's  Invitation  to  Board  Engine  Accepted. — 
Plaintiff,  intending  to  take,  as  a  passenger,  a  freight  train,  was  told 
by  the  conductor  that  it  would  leave  in  about  ten  minutes.  He 
went  some  distance  from  the  train,  and,  returning  in  about  five 
minutes,  found  the  train  ready  to  start.  Fearing  that  he  would  be 
unable  to  reach  the  caboose,  he  accepted  the  engineer's  invitation  to 
board  the  engine,  and  while  riding  thereon  was  injured.  It  was  held 
that  he  was  a  passenger.  Fisher  v.  Columbia,  etc.,  R.  Co.  (Wash.), 
32  R.  R.  R.  175,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  175,  100  Pac.  1005. 

Train  about  to  Start — Boarding  Engine  by  Direction  of  Engineer — 
Knowledge  of  Conductor — Not  Injured  at  Statiofk — Plaintiff,  desiring 
to  travel  on  a  freight  train  which  carried  passengers  in  a  caboose, 
on  going  to  the  station,  just  as  the  train  was  about  to  leave,  was 
informed  by  the  station  agent  that  he  would  have  to  go  some 
distance  from  the  depot,  to  where  the  train  was  standing,  as  it  would 
not  stop  after  it  started.  After  plaintiff  reached  the  train,  and  had 
passed  the  engine  toward  the  caboose,  the  engineer  called  to  him 
to  get  on  the  engine,  as  he  could  not  wait  for  plaintiff  to  go  to  the 
caboose,  which  plaintiff  did.  It  was  held  that  the  engineer  had  not 
authority  to  accept  plaintiff  as  a  passenger  on  the  engine,  and  that 
the  conductor's  knowledge  that  plaintiff  was  riding  there,  without 
objecting  thereto,  did  not  entitle  plaintiff  to  the  rights  of  a  passenger; 
and  that  since  plaintiff  was  not  injured  at  the  station,  but  some 
distance  therefrom,  after  he  had  taken  passage  on  the  train,  he 
did  not  become  a  passenger  by  reason  of  the  fact  that  he  went 
to  the  station  on  the  morning  of  the  accident,  intending  to  take 
passage  on  the  train,  and  was  directed  by  the  defendant's  station 
agent  where  to  go  to  board  the  same.  Radley  v.  Columbia,  etc.,  Ry. 
Co.,  44  Ore.  332,  12  R.  R.  R.  153,  35  Am.  &  Eng.  R.  Cas.,  N.  S.. 
153,  75  Pac.  212. 

On  Step«  Leading  to  Locked  Vestibule — Ignorance  of  Rule. — In 
Yancy  v.  Boston  Elev.  R.  Co.  (Mass.),  35  R.  R.  R.  705,  58  Am.  & 
Eng.  R.  Cas.,  N.  S.,  705,  91  N.  E.  202,  it  is  held  that  plaintiff  was 
technically  a  trespasser,  where,  in  ignorance  of  its  rule,  whereby 
entrance  to  the  car  could  be  had  only  by  the  rear  right-hand  door, 
and  the  other  door  to  the  rear  vestibule  was  kept  locked,  she,  for 
the  purpose  of  becoming  a  passenger,  got  on  the  rear  left-hand  steps 
leading  to    such   vestibule. 

Boy  on  Step  of  Front  Platform  of  Electric  Car— Closed  Door- 
Collision  with  Wagon— In   Barlow  v.  Jersey  City,  etc.,   R.   Co.,  67 
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N.  J.  L.  364,  51  Atl.  463,  it  appeared  that  a  lad  of  nearly  twelve 
years,  without  invitation,  express  or  implied,  got  upon  the  step  of 
the  front  platform  of  a  moving  electric  street  car,  meaning  to  be- 
come a  passenger  on  the  car.  Access  to  the  platform  was  barred  by 
a  closed  door;  the  place  provided  for  ingress  to  the  car  being  at  the 
rear  platform.  He  rapped  on  the  door  and  the  motorman  looked 
toward  him  but  did  not  open  the  door,  or  stop  the  car  or  lessen  its 
speed.  The  car  struck  a  wagon  and  the  boy  was  thrown  off  and 
injured.  It  was  held  that  plaintiff,  in.  an  action  against  the  railway 
for  his  injuries,  was  properly  nonsuited,  because  he  was  not  a  pas- 
senger, but  a  mere  trespasser. 

Front  Platform  of  Express  Car — Fare  Paid  to  Brakeman — Ejected 
by  Conductor. — Appellee,  when  the  train  stopped  at  a  station  to 
receive  passengers,  entered  the  front  platform  of  its  express  car, 
and,  after  the  train  had  started,  a  brakeman  demanded  to  know 
where  he  was  going,  and  his  fare.  Appellant  paid  the  fare  to  his 
proposed  destination,  and  remained  on  the  platform  of  the  express 
car,  until,  when  a  short  distance  from  his  destination,  he  was  dis- 
covered by  the  conductor  and  ejected  from  the  train.  It  was  held 
that  when  ejected  he  was  not  a  passenger  but  a  trespasser.  Chicago 
&  E.  R.  Co.  V,  Field,  7  Ind.  App.  172. 

On  Blind  Baggage  Car  with  Ticket. — In  McGraw  v.  Southern  R. 
Co.,  135  N.  Car.  264,  47  S.  E.  758,  it  is  held  that  one  who  gets  on 
a  blind  baggage  car,  though  having  a  ticket,  but  not  having  told 
the  conductor  that  he  had  it,  and  the  conductor  not  having  seen 
It,  is  not  entitled  to  recover  as  a  passenger,  for  injuries  received  by 
being-  pulled  off  the  train  by  the  conductor. 

Condnctor's  Silent  Acquiescence. — ^The  mere  silent  acquiescense  of 
the  conductor  in  not  objecting  when  he  finds  a  person  riding  on  a 
part  of  the  train  not  designed  for  passengers  does  not  make  such 
person  a  passenger.  Radley  v.  Columbia,  etc.,  R.  Co.,  44  Ore.  332,  12 
R.  R.  R.  153,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  153,  75  Pac.  212. 

Boy  Standing  on  Side  of  Crowded  Street  Car— Bars  to  Prevent 
Ingress  or  Egress  on  That  Side — Not  Seen  by  Employees — FalL — A 
boy  eig^ht  and. one-half  years  of  age  being  unable  to  get  into  an 
open  electric  street  car  on  account  of  its  crowded  condition,  stood 
on  the  side  of  the  car  not  intended  for  passengers,  and  on  which 
strips  were  placed  to  prevent  the  ingress  or  egress  of  passengers, 
with  his  feet  on  the  boxing  of  the  axle,  and  held  on  to  a  seat 
with  his  hands.  He  rode  in  a  stooped  position  three-fourths  of  a 
mile,  when,  being  unable  to  retain  his  hold,  he  fell  aad  was  run 
over  by  the  wheels  of  the  car.  None  of  the  employees  of  the  train 
saw  the  boy  hanging  on  the  car  when  it  was  in  the  act  of  starting 
nor  while  under  way,  but  might  have  seen  him  if  they  had  made 
an  examination  of  that  part  of  the  car.  Plaintiff  did  not  pay  his 
fare,  but  intended  to  do  so  when  called  upon.  It  was  held  that 
plaintiff  was  not  a  passenger  upon  defendant's  car.  Udell  v.  Citizens' 
St.  R.  Co..   152  Ind.  507,  52  N.   E.  799. 
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Municipal  Fireman  Riding  on  Running  Board. — ^A  municipal  fire- 
man permitted  to  ride  free  on  the  platforms  of  street  cars,  while 
riding  on  the  running  board  of  a  car  in  violation  of  a  known  rule 
of  the  carrier,  was  not  a  passenger,  but  at  most  a  mere  licensee, 
to  whom  the  company  owed  no  duty  except  to  refrain  from  inten- 
tionally injuring  him.  Twiss  v,  Boston  Elev.  Ry.  Co.  (Mass.),  40 
R.  R  R.  556,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  556,  94  N.  E.  258. 

Boarding  Front  Platform  of  Express  Car  of  Moving  Passenger 
Train^ — But  in  Missouri,  etc.,  Ry.  Co.  v.  Williams  (Tex.  Civ.  App.), 
40  S.  W.  250,  it  is  held  that  one  who  boarded  a  passenger  train  able 
and  intending  in  good  faith  to  pay  his  fare,  was  a  passenger,  though 
in  his  hurry,  the  train  being  already  in  motion,  he  got  on  the  front 
platform  of  an  express  car,  where  the  conductor  could  not  reach  him 
without  stopping  the  train. 

Boy  Sitting  upon  Street  Car  Platform  with  Feet  on  Step— Pre- 
sumption.— And  in  Jackson  v.  St.  Paul  City  Ry.  Co.,  74  Minn.  48,  76 
N.  W.  056,  it  appeared  that  a  boy  eight  years  and  four  months  old 
got  upon  the  rear  platform  of  a  street  car,  intending  to  ride 
thereon  to  his  home,  several  blocks  distant;  and  the  motorman, 
who  was  also  conductor,  knew  that  the  boy  was  on  the  car.  It  was 
held  that  merely  getting  upon  the  car  and  sitting  down  upon  the 
platform  with  his  feet  on  the  step  was  not  prima  facie  evidence  that 
the  boy  was  a  passenger. 

12.    On  Car  Platform  through  Necessity. 

The  fact  that  one  is  riding  upon  the  platform  of  a  street  car, 
or  steam  railroad  car,  through  necessity,  does  not  prevent  him  from 
being  entitled  to  all  the  care  and  protection  ordinarily  due  a  pas- 
senger. Birmingham  R.,  etc.,  Co.  v,  Bynum  (Ala.),  13  R.  R.  R.  683, 
36  Am.  &  Eng.  R.  Cas.,  N.  S.,  683,  3^  So.  736;  Choate  v.  Missouri 
Pac.  Ry.  Co.,  67  Mo.  App.  105. 

Inside  Vestibule  of  Crowded  Street  Car — Not  Seen  Nor  Fare  Col- 
lected.— Where  a  train  of  street  cars  was  so  crowded  inside  the 
cars  as  not  to  admit  of  others  entering,  but  it  continued  to  stop  at 
each  stopping  place,  and  others  were  allowed  to  g^t  on,  a  person 
who  got  on  a  car  and  stood  oustide  the  vestibule  was  a  passenger, 
though  he  had  not  been  seen  by  the  conductor,  and  though  his  fare 
had  not  been  collected.  Birmingham  Ry.,  etc.,  Co.  v.  Bynum  (Ala.), 
13  R.  R.  R.  683,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  683,  36  So.  736. 

V.    POSSESSION  OF  TICKET  OR  PAYMENT  OF  FARE. 

1.    Before  Pajrment  of  Fare. 

Although  a  person  on  a  train  or  street  car  has  not  purchased  a 
ticket  or  paid  his  fare,  if  he  is  rightfully  on  the  car  or  train  he  is 
entitled  to  all  the  rights  of  a  passenger  until  he  is  in  default  with 
respect  to  the  payment  of  his  fare,  after  it  has  been  demanded;  it 
not   being   essential    that    the    fare    should    be   paid    in    advance   or 


Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S       305 

Note 

tendered  to  establish  the  relation  of  carrier  and  passeng-er.  It  is 
sufficient  if  one  comes  within  the  control  and  protection  of  the 
carrier  in  a  proper  way,  with  the  intent  to  pay  his  fare  upon  demand. 

United  States. — Chicago,  etc.,  R.  Co.  v,  Lee,  34  C.  C.  A.  365,  92 
Fed.  Rep.  318. 

Delaware.— McFeat  v.  Philadelphia,  etc.,  R.  Co.  (Del.),  30  R.  R.  R. 
254,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  254,  69  Atl.  744. 

Georgia. — Chattanooga,  etc.,  R.  Co.  v.  Huggins,  89  Ga.  494,  15  S. 
E.  848;  Western,  etc.,  R.  Co.  r.  Voils,  98  Ga.  446,  26  S.  E.  483. 

lUinots.— Cleveland,  etc.,  R.  Co.  v,  Scott,  111  111.  App.  234;  Illinois 
Cent.  R.  Co.  v.  O'Keefe,  63  111.  App.  102;  Ohio  &  Miss.  R.  Co.  v. 
Muhlingr,  30  111.  1;  West  Chicago  St.  R.  Co.  v.  Manning,  170  111. 
417,  48  N.  E.  958. 

Massachusetts.— Dodge  v.  Hall,  168  Mass.  435,  47  N.  E.  110;  Hunt 
V.  Southern  R.  Co.,  40  Mass.  391;  Inness  v.  Boston,  etc.,  R.  Co. 
(Mass.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  819. 

MissourL — Albin  v.  Chicago,  etc.,  R.  Co.,  103  Mo.  App.  308;  Wagner 
tF.  Missouri  Pac.  R.  Co.,  97  Mo.  512,  10  S.  W.  486. 

New  York. — Cleveland  r.  New  Jersey  Steamboat  Co.,  68  N.  Y.  306. 

North  Carolina.— Phillips  v.  Southern  R.  Co.,  124  N.  Car.  123,  32 
S.  E.  388;  Snipes  v.  Norfolk,  etc.,  R.  R.,  144  N.  Car.  18,  23  R.  R.  R. 
53,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  63,  56  S.  E.  477; 

North  Dakota. — Messenger  v.  Valley,  etc.,  R.  Co.  (N.  Dak.),  39 
R.  R.  R.  127,  62  Anx.  &  Eng.  R.  Cas.,  N.  S.,  127,  128  N.  W.  1023. 

Oregon. — Simmons  v.  Oregon  R.  Co.,  4  R.  R.  R.  896,  27  Am.  & 
Eng.  R.  Cas.,  N.  S.,  896,  69  Pac.  440,  41  Ore.  151. 

Tennessee. — Nashville,  etc.,  R.  Co.  v,  Messino,  1  Sneed  (Tenn.), 
220;  Transit  Co.  v.  Venable,  105  Tenn.  460,  58  S.  W.  861,  51  L.  R. 
A.  886. 

Texas. — Missouri,  etc.,  R.  Co.  v.  Simmons,  12  Tex.  Civ.  App.  500, 
33  S.  W.  1096. 

Virginia.— Norfolk,  etc.,  R.  Co.  v,  Galliher,  89  Va.  639,  16  S.  E. 
935;  Norfolk,  etc.,  R.  Co.  v.  Groseclose,  88  Va.  267,  13  S.  E.  454. 

Washington.— Cogswell  v.  West  St.,  etc.,  R.  Co.,  5  Wash.  46,  31 
Pac.  411. 

A  passenger  is  one  who  enters  the  vehicle  of  a  carrier  with  the 
intention  of  paying  in  money  the  usual  fare  or  who  is  supplied 
with  a  ticket  or  pass  entitling  him  to  ride  to  a  certain  point.  Holt 
V.  Hannibal,  etc.,  R.  Co.,  87  Mo.  App.  203. 

In  Ohio,  etc.,  R.  Co.  v.  Muhling,  30  111.  1,  it  is  said  in  the  opinion: 
"'It  is,  however,  urged  that  the  plaintiff  had  paid  nothing  for  his 
passage.  This  can  make  no  difference,  as  the  company  had  the  right 
to  demand  the  fare  at  the  time  he  came  upon  the  road,  and  upon 
failing  to  pay  might  have  put  him  from  the  cars.  Or  they  might 
have  afterwards  collected  it,  or,  if  the  company  was  indebted  to  him, 
♦  *  ♦  they  could  have  deducted  it  from  that  indebtedness.  But 
even  if  they  were  carrying  him  gratuitously  it  could  make  no  differ- 
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ence  in  this  case  whether  the  plaintiff  in  error  had  paid  for  his 
passage,  or  whether  he  was  there  by  permission  to  be  carried  with- 
out compensation,  as  it  does  not  appear  that  he  was  there  unlaw- 
fully. 

Payment  in  Advance. — It  is  not  essential  that  the  fare  should  be 
paid  in  advance  or  tendered,  to  establish  the  relation  and  reciprocal 
duties  of  carrier  and  passenger.  It  is  enough  that  it  is  understood 
that  it  is  to  be  paid.  Nashville,  etc.,  R.  Co.  v.  Messino,  1  Snced 
(Tenn.),  220. 

Within  Control  of  Carrier. — To  become  a  passenger,  it  is  not 
essential  that  the  person  shall  have  entered  a  train  or  paid  his  fare. 
It  is  sufficient  if  he  comes  within  control  of  the  carrier  at  its  station 
in  the  ordinary  way,  with  intent  to  become  a  passenger.  Albin 
V.  Chicago,  etc.,  R.  Co.,  103  Mo.  App.  308. 

Payment  of  Fare  upon  Demand — Presumption. — In  Cleveland,  etc., 
R.  Co.  V,  Scott,  111  111.  App.  234,  it  is  held  that  one  may  be  a 
passenger  although  he  has  neither  paid  fare  nor  provided  himself 
with  a  ticket,  since  it  cannot  be  presumed  at  law  that  a  demand 
of  the  carrier  for  payment  of  fare  would  not  be  complied  with. 

Received  by  Carrier. — Common  carriers  are  responsible  for  injuries 
to  passengers,  who  are  received  as  passengers  by  the  agent  of  the 
carrier,  whether  they  pay  their  fares  or  not.  Hunt  v.  Southern  R. 
Co.,  40  Miss.  391. 

Good  Faith. — One  who  enters  a  train  with  the  honest  purpose 
of  securing  a  right  to  ride  thereon  is  a  passenger  as  a  matter  of 
law.     Cross  v.  Kansas  City,  etc.,  R.  Co.,  56  Mo.  App.  664. 

Mere  Possession  of  Ticket  Immaterial — The  possession  of  a  ticket 
is  immaterial  as  affecting  the  relation  where  the  person  was  lawfully 
on  a  proper  train  with  the  knowledge  of  the  carrier,  for  the  pur- 
pose of  being  transported  as  a  passenger.  Secord  v.  St.  Paul,  etc., 
R.  Co.,  5  McCrary  (U.  S.).  515,  18  Fed.  Rep.  221. 

No  Opportunity  to  Procure  Ticket.— Though  Kirby's  Dig.,  §  6613, 
providing  that  all  passengers  who  fail  to  procure  tickets  shall  be 
transported  at  the  rate  charged  for  such  tickets,  does  not  prevent 
a  carrier  from  enforcing  reasonable  rules  refusing  to  permit  persons 
without  tickets  to  enter  passenger  trains,  travelers  must  be  given 
an  opportunity  to  purchase  tickets,  and  one  given  no  such  oppor- 
tunity may  become  a  passenger  without  one.  St.  Louis  S.  W.  Ry. 
Co.  V.  Hammett  (Ark.),  40  R.  R.  R.  702,  63  Am.  &  Eng.  R.  Cas., 
N.  S.,  702,  136  S.  W.  191. 

Intention  and  Ability  to  Pay  Fare — On  Platform  of  Coach  Not 
Used  for  Passengers. — Under  the  statute  of  Arkansas  providing,  in 
substance,  that  the  purchase  of  a  ticket  is  not  a  prerequisite  to  the 
relation  of  passenger  and  carrier,  one  who  in  good  faith  goes  to 
a  railroad  station  intending  to  take  passage  on  one  of  the  carrier's 
regular  passenger  trains,  who  is  able  and  intends  to  pay  his  fare 
upon  demand  of  the  carrier,  and  who  enters  over  the  steps  of  a 
passageway   to  a  passenger  car,   and   through   an   unobstructed   en- 
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trance  which  passengers  may  freely  use,  is  a  passenger,  although 
he  has  not  purchased  a  ticket,  and  did  not  enter  at  a  place  where 
an  employee  was  stationed  to  inspect  tickets,  and  he  passed  over 
to,  and  is  found  by  such  employee  standing '.temporarily  upon,  the 
platform  of  a  coach  in  which  passengers  were  not  permitted  to 
ride.  St.  Louis,  etc.,  R.  Co*  v.  Kilpatrick  (Ark.),  17  Am.  &  Eng. 
R.  Cas.,  N.  S.,  212. 

Merely  Getting  upon  Train  Platform  at  Night,  and  Killed  before 
Seen  by  Conductor — Ready  to  Pay  Pare — Question  for  Jury. — 
Where  the  evidence  showed  that  decedent  and  another  got 
upon  a  platform  of  a  passenger  train  about  10  o'clock  at 
night,  attempting  to  ride  to  a  certain  junction  one  mile  distant, 
the  fare  for  which  was  five  cents;  that  the  conductor  did  not  see 
them  on  the  platform;  and  that  they  did  not  offer  to  pay  fares, 
though  the  person  with  decedent  testified  they  were  ready  and  willing 
to  pay  the  fares,  and  expected  to  do  so  when  the  conductor  should 
ask  for  them,  whether  decedent  was  a  passenger  was  a  question 
for  the  jury.  St.  Louts,  etc.,  R.  Co.  v.  Sanderson  (Miss.),  41  R.  R.  R. 
198,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  193,  54  So.  885. 

On  Steamboat — In  Bartlett  v.  New  York,  etc.,  Co.,  57  N.  Y.  Sup'r 
Ct  Rep.  348,  8  N.  Y.  S.  309,  it  is  held  that  it  is  immaterial  whether 
one  boarding  a  passenger  boat,  there  being  no  binding  rule  requiring 
fare  to  be  paid  before  the  boat  started,  for  the  purpose  of  being 
carried  on  its  trip  pays  the  fare  or  not.  If  he  goes  on  the  boat 
meaning  to  pay  his  fare  and  be  a  passenger,  the  relation  of  carrier 
and  passenger  is  formed,  and  lasts  so  long  as  he  intends  to  pay  his 
fare  at  any  point  of  the  trip. 

On  Steamboat  in  Good  Paith. — One  who  enters  upon  a  steamboat 
in  good  faith  to  take  passage  thereon  is  there  as  a  passenger,  and 
the  owner  of  the  boat  owes  to  him  the  duties  of  a  carrier  of  pas- 
sengers, although  he  has  not  paid  his  fare.  Cleveland  v.  New 
Jersey  Steamboat  Co.,  68  N.  Y.  306. 

Night  Watchman  and  Gatekeeper  on  Passenger  Car — Conductor's 
Knowledge — ^Violation  of  Rule — Status  until  Refusal  to  Pay  Fare. — 
A  railroad  employee  having  nothing  to  do  with  the  operations  of 
trains,  but  performing  services  at  a  station  as  night  watchman  and 
gatekeeper,  who  is  permitted  by  the  company  to  travel  to  and  from 
his  place  of  service  on  its  trains,  without  payment  of  fare,  is  a 
passenger  while  thus  on  its  trains,  and  is  not  deprived  of  his  char- 
acter as  passenger,  while  so  riding  on  his  employer's  train,  by  the 
fact  that  he  was  riding  without  pass  or  payment  of  fare,  in  violation 
of  a  well-known  and  reasonable  rule  of  the  company,  it  appearing 
that  he  was  riding  openly  in  a  passenger  car,  with  the  knowledge 
of  the  conductor.  And  until  such  employee  resists  or  refuses  to 
comply  with  the  reasonable  demand  of  the  company's  servants  in 
charge  of  the  train  to  pay  fare  or  leave  the  train,  he  remains  a 
passenger.  Transit  Co.  v.  Venable,  105  Tenn.  460,  58  S.  W.  861,  51 
L.  R.  A.  886. 
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Injured  in  Attempting  to  Alight. — In  West  Chicago  St.  R.  R.  Co. 
V.  Manning,  170  111.  417,  48  N.  E.  958,  it  is  held  that  proof  of 
payment  of  fare  was  not  essential  to  establish  the  relation  of  pas^ 
senger  and  carrier  between  the  plaintiff  and  the  defendant  street 
railway  company,  where  the  plaintiff  entered  the  car  in  the  usual 
way,  conducted  herself  as  a  passenger,  and  was  conveyed  as  such 
from  where  she  boarded  the  car  to  where  she  was  injured  in  at- 
tempting to  alight. 

At  Flag  Station— No  Ticket  Office. — A  person  who  goes  to  a  flag 
station  on  a  railroad  at  which  there  is  no  ticket  ofHce,  for  the 
purpose  of  boarding  a  train,  is,  upon  properly  signifying  an  intention 
to  get  upon  a  passenger  train  which  has  stopped,  entitled  to  the 
rights  of  a  passenger.  Western,  etc.,  R.  Co.  v.  Voils,  98  Ga.  446,  26 
S.  E.  483. 

Alighting  from  Moving  Street  Car  without  Paying  Fare — ^Good 
Faith. — Plaintiff,  a  minor,  and  his  friends  boarded  the  running  board 
of  a  street  car,  intending  only  to  ride  a  short  distance,  and  then 
to  continue  their  journey  by  wagon.  Plaintiff  had  money,  and 
agreed  to  pay  the  fare  for  both.  Plaintiff  claimed  that,  after 
signaling  the  car  to  stop,  the  car  slowed  up  but  slightly,  and  then 
began  to  run  faster,  and  he  believing  it  would  not  stop,  stepped  off 
and  was  injured.  It  was  held  that  it  could  not  be  found,  as  a 
matter  of  law,  that  plaintiff,  in  good  faith,  intended  to  pay  his 
fare,  and  hence  it  was  error,  in  the  instructions,  to  assume  that 
plaintiff  was  a  passenger.  Dallas  Rapid  Transit  Co.  v.  Payne,  98 
Tex.  211,  15  R.  R.  R.  25,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  25,  82 
S.  W.  649. 

Only  Legal  Tender  Notes  Tendered  on  Train. — In  Tarbell  v.  Cen- 
tral Pac.  R.  Co.,  34  .Cal.  616,  it  is  held  that  a  railroad  is  not  justified 
in  refusing  to  convey  a  passenger  already  admitted  into  its  cars, 
where  the  journey  has  commenced,  who,  upon  demand  of  his  fare, 
tenders  only  legal  tender  notes  in  payment,  as  in  such  case  the 
contract  is  already  made  and  in  process  of  performance,  and  the 
kind  of  money  to  be  paid  is  no  longer  an  open  question. 

On  Car  Switched  for  Transportation  by  Connecting  Railroad. — A 
passenger  who  has  been  carried  on  the  line  of  a  railway  in  a  pas- 
senger car  which  that  company  switches  off  upon  the  line  of  a 
connecting  railway,  sustains  the  relation  of  passenger  to  such  con- 
necting railway  company  during  the  time  the  car  is  stationed  and  he 
remains  in  it,  if  according  to  the  usual  course  of  business  that 
company  is  accustomed  to  receive  presently  cars  so  delivered  to  it, 
couple  them  to  its  trains  and  carry  them  over  its  own  line.  This 
is  true  whether  the  passenger,  at  the  time  of  being  injured,  has 
procured  a  ticket  or  paid  his  fare  for  a  passage  over  the  connecting 
line  or  not.  Chattanooga,  etc.,  R.  Co.  v.  Huggins,  89  Ga.  494,  15 
S.  W.  848. 

Street  Car  Crowded — Failure  to  Collect  Fare. — When  one  gets  upon 
a  street  car  for  the  purpose  of  becoming  a  passenger  expecting  and 
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willing:  to  pay  fare,  he  becomes  a  passenger  for  hire,  although  the 
conductor,  owing  to  the  crowded  condition  of  the  car,  may  fail 
to  collect  the  fare  from  him.  Cogswell  v.  West  St.,  etc.,  R-  Co.,  5 
Wash.  46,  31  Pac.  411. 

Other  Passengers  Offering  to  Pay  His  Fare. — Where  a  person  on 
a  train  has  no  money  to  pay  his  fare,  but  other  passengers  offer 
to  pay  it,  he  thereby  becomes  a  passenger.  Randall  v,  Chicago,  etc., 
R.  Co.,  102  Mo.  App.  342. 

Offer  to  Pay  Pare  to  Trainman  Unauthorized  to  Receive  It. — But 
an  offer  to  pay  fare  to  a  trainman  who  is  unauthorized  to  receive 
fares  is  not  an  offer  to  the  company,  and  does  not  entitle  the 
person  to  the  rights  of  a  passenger  who  ha^  paid  his  fare.  Cleve- 
land, etc.,  R.  Co.  v.  Bartram,  11  Ohio  St.  457. 

Merely  Presenting  Herself  on  Station  Platform  and  Attempting  to 
Board  Ttain. — And  in  Reiten  v.  Lake  St.  Elev.  R.  Co.,  85  111.  App. 
657,  it  is  held  that  where  it  does  not  appear  that  one  had  paid 
her  fare  or  had  a  ticket,  but  only  that  she  presented  herself  on 
the  station  platform  and  attempted  to  get  upon  defendant's  train, 
the  relation  of  passenger  and  carrier  is  not  shown  to  exist. 

Faihxre  to  Purchase  Ticket — ^Violation  of  Carrier's  Regulations. — 
And  in  Missouri,  etc.,  R.  Co.  v.  Mills,  27  Tex.  Civ.  App.  245,  65  S. 
W.  74,  it  is  held  that  those  operating  a  passenger  train  do  not  owe 
to  one  attempting  to  board  it  unlawfully,  without  procuring  a  ticket 
as  required  by  the  company's  regulations,  the  duty  to  assist  him  on, 
nor  do  they  owe  such  trespasser  a  duty  to  prevent  him  from  get- 
ting on. 

S.    Free  Transportation. 

A  person  may  be  entitled  to  all  the  rights  of  a  passenger  though 
carried  gratuitously.  It  is  sufficient  that  he  has  been  properly  ac- 
cepted as  a  passenger,  even  as  a  mere  matter  of  favor. 

United  States. — Indianapolis,  etc.,  Co.  v.  Lawson  (C.  C.  A.),  24  R. 
R.  R.  219,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  219,  143  Fed.  Rep.  834; 
Steamboat  New  World  v.  King,  16  How.  (U.  S.),  469,  14  L.  Ed.  1019; 
Waterbury  v.  New  York,  etc.,  R.  Co.,  17  Fed.  Rep.  671,  21  Blatchf. 
(U.  S.).  314. 

Illinois.— Ohio,  etc.,  R.  Co.  v.  Muhling,  30  111.  1. 

Indiana. — Cleveland,  etc.,  R.  Co.  v.  Ketcham,  133  Ind.  346,  33  N.  E. 
116;  Indianapolis,  etc.,  Co.  v,  Klentschy,  167  Ind.  598,  23  R.  R.  R. 
64,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  64,  79  N.  E.  908;  Louisville,  etc., 
Ry.  Co.  V,  Faylor,  126  Ind.  126.  25  N.  E.  869. 

Louisiana. — ^Thompson  v.  Yazoo,  etc.,  R.  Co.,  47  La.  Ann.  :^107,  17 
So.  503. 

Maryland. — State  v.  Western  Maryland  R.  Co.,  63  Md.  433,  21  Am. 
&  Eng.  R.  Cas.  503. 

Massachusetts.— Todd  v.  Old  Colony,  etc.,  R.  Co.,  3  Allen  (Mass.), 
18,  7  Allen  (Mass.),  207;  Wilton  v.  Middlesex  R.  Co.,  125  Mass.  130. 

Minnesota.— Jacobus  v.  St.  Paul,  etc.,  Ry.  Co.,  20  Minn.  125  (Gil. 
110). 
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Missouri.— Buck  v.  People's  St.  R.,  etc.,  Co.,  46  Mo.  App.  555; 
Lemon  v.  Chanslor,  68  Mo.  340;  Muehlhausen  v,  St.  Louis  R.  Co.,  91 
Mo.  332,  2  S.  W.  315,  28  Am.  &  Eng.  R.  Cas.  157;  Sherman  v.  Hanni- 
bal, etc.,  R.  Co.,  4  Am.  &  Eng.  R.  Cas.  589,  72  Mo.  62,  37  Am.  Rep. 
423. 

New  York.— Nolton  v.  Western  R.  Corp..  15  N.  Y.  444,  affirming 
10  How.  Pr.  97. 

North  Carolina.— McNeill  v.  Durham,  etc.,  R.  Co.,  135  N.  Car.  682, 
47  S.  E.  765. 

Texas.— Gulf,  etc.,  R.  Co.  v.  McGown,  65  Tex.  640,  649;  Gulf,  etc., 
R.  Co.  V.  Wilson,  79  Tex.  371,  15  S.  W.  280;  Prince  v.  International, 
etc.,  R.  Co.,  64  Tex.  144;  21  Am.  &  Eng.  R.  Cas.  152. 

Upon  whatever  terms  a  common  carrier  voluntarily  receives  and 
carries  a  person  the  relation  of  common  carrier  and  passenger  ex- 
ists, and  the  voluntary  waiver  of  all  claim  for  compensation  for 
carriage  of  such  person  does  not  take  away  the  status  of  common 
carrier  with  respect  to  such  person.  Walther  v.  Southern  Pac.  Co. 
(Cal.),  41  R.  R.  R.  466,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  466,  116  Pac.  51. 

To  constitute  one  a  passenger,  it  is  not  necessary  that  the  carrier 
should  be  a  common  carrier,  nor  that  the  train  or  car  should  be 
used  or  adapted  primarily  for  carrying  passengers;  and  one  may  be 
a  passenger,  though  he  pay  nothing  for  his  carriage,  the  only  es- 
sential being  that  he  is  accepted  as  a  passenger  for  transportation  by 
the  carrier.  Lawrence  v.  Kaul  Lumber  Co.  (Ala.),  41  R.  R.  R.  141, 
64  Am.  &  Eng.  R.  Cas.,  N.  S.,  141,  55  So.  111. 

Regardless  of  Copipensation. — Regardless  of  compensation  to  the 
carrier,  a  party  lawfully  on  a  car  and  entitled  to  transportation  may 
be  a  passenger.  Gulf,  etc.,  R.  Co.  v.  Wilson,  79  Tex.  371,  15  S. 
W.  280. 

If  Lawfully  on  Train. — It  is  enough,  to  fix  the  liability  of  a  carrier 
for  injuries  occasioned  by  the  negligence  of  its  servants,  that  the 
passenger  be  lawfully  on  the  train,  whether  by  reason  of  having 
paid  his  passage  money  or  by  permission  or  invitation  of  officers 
or  agents  of  the  company.  Prince  v.  International,  etc.,  R.  Co.,  64 
Tex.  144,  21  Am.  &  Eng.  R.  Cas.  152. 

Same  Liability. — A  carrier  is  liable  to  persons  it  accepts  as  pas- 
sengers, and  of  whom  it  demands  no  fare,  to  the  same  extent  as  it 
is  liable  to  persons  who  pay  fare.  Cleveland,  etc.,  R.  Co.  v.  Ketcham, 
133   Ind.  346,  33   N.   E.  116. 

Same  Degree  of  Care  Due.— In  State  v.  Western  Maryland  R.  Co., 
63  Md.  433,  21  Am.  &  Eng.  R.  Cas.  503,  it  is  held  that  when  a 
carrier  undertakes,  without  any  special  contract,  to  carry  a  pas- 
senger gratuitously,  the  passenger  is  entitled  to  the  same  degree 
of  care  as  if  he  had  paid  his  fare. 

Carried  as  Mere  Favor. — The  right  which  a  railroad  passenger  has 
to  be  carried  safely  does  not  depend  on  his  having  made  a  contract, 
but  the  fact  of  his  being  in  a  car  creates  a  duty  on  the  part  of  the 
railroad    to    carry   him    safely.      It    is    sufficient    to    enable    him    to 
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maintain  an  action  for  negligence  that  he  was  being  carried  by  the 
railroad  company  voluntarily,  although  gratuitously,  and  as  a  mere 
matter  of  favor  to  him.  Waterbury  v.  New  York,  etc.,  R.  Co.,  17 
Fed,   Rep.  671,  21   Blatchf.   (U.  S.),  314. 

Free  Street  Cars  for  Women's  Convention. — A  street  railroad  com- 
pany offered  the  free  use  of  three  of  its  cars  to  take  members  of  a 
woman's  convention  for  a  ride  about  the  city.  The  offer  was  ac- 
cepted. The  cars  were  operated  by  regular  employees  of  the  com- 
pany. It  was  held  that  women  when  riding  on  such  cars  were 
passengers.  Indianapolis,  etc.,  Co.  v.  Klentschy,  167  Ind.  598,  23  R. 
R.  R.  64,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  64,  79  N.  E.  908. 

Employee's  Wife  and  Child  Riding  without  Pass. — In  Galveston, 
etc.,  R.  Co.  V.  Snead,  4  Tex.  Civ.  App.  31,  23  S.  W.  277,  it  is  held  that 
the  wife  and  child  of  an  employee  of  the  railroad,  traveling  to  the 
point  where  her  husband  is  at  work,  without  a  ticket  or  pass,  is 
not  a  trespasser,  and  is  within  the  protection  of  the  law  applicable 
to  other  passengers,  although  before  she  boarded  the  train  the  con- 
ductor had  stated  that  he  could  not  take  her  without  a  pass;  that 
she  was  enitled  to  a  pass,  and  ought  to  have  it. 

Policeman  Carried  Free  on  Street  Car — Unconstitutional  Ordinanx:e. 
— A  street  railway  carrying  a  police  officer  free  of  charge,  as  re- 
quired by  a  municipal  ordinance  is  liable,  as  a  carrier  of  passengers, 
for  injuries  sustained  by  him  through  the  negligence  of  its  motorman 
in  charge  of  the  car  though  the  ordinance  is  in  conflict  with  Wash. 
Const.,  art.  2,  §  39,  and  art.  12,  §  20,  prohibiting  the  granting  of 
passes  to  officers.  Bradburn  v.  Whatcom  County  R.,  etc.,  Co. 
(Wash.)  22  R.  R.  R.  782,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  782,  88 
Pac.    1020. 

3.    Free  Pass. 

The  fact  that  one  is  traveling  upon  a  free  pass  will  not  prevent 
him  from  holding  the  carrier  responsible  for  his  wrongs  to  the 
same  extent  as  if  he  were  an  ordinary  passenger  for  hire.  Grand 
Trunk  Ry.  Co.  v.  Stevens,  95  U.  S.  655,  24  L.  Ed.  535;  In  re  Cali- 
fornia Nav.,  etc.,  Co.  (D.  C),  110  Fed.  670;  Waterbury  v.  New  York, 
etc.,  R.  Co.,  17  Fed.  Rep.  671,  21  Blatchf.  (U.  S.)  314;  Griswold  ?;.  New 
York,  etc.,  R.  Co.,  53  Conn.  371,  4  Atl.  261;  Cleveland,  etc.,  R.  Co.  v. 
Ketcham,  133  Ind.  346,  33  N.  E.  116;  Norfolk,  etc.,  R.  v.  Tanner,  100 
Va.  379,  41  S.  E.  721;  Louisville,  etc.,  R.  Co.  v.  Faylor,  126  Ind.  126, 
25  N.  E.  869;  Todd  v.  Old  Colony,  etc.,  R.  Co.,  3  Allen  (Mass.),  18, 
7  Allen   (Mass.),  207. 

Holder  of  Pass  in  Officer^s  Car  by  Invitation. — In  Thompson  v. 
Yazoo,  etc.,  R.  Co.,  47  La.  Ann.  1107,  17  So.  503,  it  appeared  that 
plaintiff  held  an  annual  free  pass  over  defendant's  railroad;  that  he 
was  on  a  trip  by  invitation  in  the  officers'  car  and  was  not  called 
upon  to  pay  or  show  his  ticket.  It  was  held  that  he  was  a  pas- 
senger in  such  car. 

Person  Negotiating  for  Adoption  of  Patent  Coupling  by  Railroad — 
Traveling  at  Request  and  Expense   of   Railroad.— The   owner  of  a 
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patented  car-coupling,  for  the  adoption  of  which  by  a  railroad  com- 
pany he  was  negotiating,  went,  at  the  request  and  expense  of  the 
company,  to  a  point  on  its  road  to  see  one  of  its  officers  about 
the  matter.  A  free  pass  was  furnished  by  the  company  to  carry 
him  in  its  cars.  During  the  passage,  the  car  in  which  he  was  riding^ 
was  thrown  from  the  track  by  reason  of  the  defective  condition 
of  the  rails,  and  he  was  injured.  It  was  held  that  he  was  a  passenger 
for  hire  while  riding  on'  such  pass.  Grand  Trunk  R,  Co.  v.  Stevens, 
95  U.  S.  655,  24  L.  Ed.  535. 

Valuable  Conaideration. — A  passenger  riding  on  a  free  pass  given  for  a 
valuable  consideration  has  the  same  rights  as  a  passenger  for  hire. 
Griswold  v.  New  York,  etc.,  R.  Co.,  53  Conn.  371,  4  Atl.  261. 

Only  Liable  for  Gross  Negligence — Defective  Bridge — Death  of 
ContFactor  Riding  for  Purpoee  of  Repairing  Bridge. — But  in  Nightin- 
gale  V.  Union  Colliery  Co.,  35  Can.  Sup.  Ct.  65,  it  is  held  that  in  the 
absence  of  evidence  of  gross  negligence,  a  carrier  is  not  liable  for 
injuries  sustained  by  a  gratuitous  passenger;  and  although  a  railroad 
may  have  failed  to  properly  maintain  a  bridge  so  as  to  ensure  the 
safety  of  persons  traveling  upon  its  trains,  the  mere  fact  of  such 
failure  of  duty  does  not  constitute  evidence  of  the  gross  negligence 
necessary  to  sustain  an  action  for  damages  for  the  death  of  a 
gratuitous  passenger>  one  who  was  traveling  for  the  purpose  of 
carrying  out  a  contract  with  the  railroad  for  repairing  a  bridge. 

4.    Free  Transportation  to  Small  Children. 

Where  it  is  the  custom  of  the  carrier  to  allow  small  children  to 
ride  with  older  persons  without  paying  fare,-  a  child  so  riding- 
free,  without  objection  from  the  employee  in  charge  of  the  train 
or  street  car,  has  the  same  right  to  recover  against  the  carrier  for 
injuries  as  an  ordinary  paying  passenger.  Ball  v.  Mobile,  etc.,  R. 
Co.  (Ala.),  18  R.  R.  R.  614,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  614,  39 
So.  584;  Southern  R.  Co.  v.  Lee  (Ky.),  26  R.  R.  R.  285,  49  Am.  & 
Eng.  R.  Cas.,  N.  S.,  285,  101  S.  W.  307;  Austin  v.  Great  Western  R. 
Co.,  L.  R.  2  Q.  B.,  442,  8  B.  &  S.  327,  36  L.  J.  Q.  B.  201,  15  W.  R. 
863,  16  L.  T.  320. 

Small  Child  on  Street  Car  with  Mother— Custom.— A  small  child 
riding  on  a  street  car  in  company  with  his  mother,  who  pays  a  fare 
for  herself,  is  a  passenger,  although  no  fare  is  paid  for  such  child, 
where  there  is  a  general  custom  on  the  part  of  the  street  railway 
not  to  charge  fare  for  the  carriage  of  small  children.  Ball  v.  Mobile, 
etc.,  R.  Co.  (Ala.),  18  R.  R.  R.  614,  41  Am.  &  Eng.  R.  Cas.,  N.  S., 
614,  39  So.  584. 

Failure  of  Conductor  to  Object — The  fact  that  no  fare  was  paid 
for  a  child  by  the  person  in  charge  of  him  upon  the  train  did 
not  deprive  him  of  the  character  of  a  passenger,  where  he  was  riding- 
with  the  knowledge  of  and  without  objection  by  the  conductor. 
Southern  Ry.  Co.  v.  Lee  (Ky.),  26  R.  R.  R.  285,  49  Am.  &  Eng.  R. 
Cas.,  N.  S.,  285,  101  S.  W.  307. 
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Child  over  Statutory  Age  Injured— Age  Not  Questioned — No  Iuf 
tention  on  Part  of  Motiier  to  Defraud. — By  statute,  railroad  companies 
were  bound  to  carry  by  certain  trains  children  under  three  years 
of  age  without  charge,  and  were  entitled  to  half  fare  for  children 
between  three  and  twelve  years  of  age.  Plaintiff's  mother  carrying 
in  her  arms  the  plaintiff,  a  child  of  three  years  and  three  months, 
took  a  ticket  for  herself  by  one  of  these  trains,  but  did  not  procure 
a  ticket  for  the  plaintiff.  In  the  course  of  the  journey  an  accident 
occurred  through  the  negligence  of  the  defendants,  and  plaintiff  was 
injured.  At  the  time  plaintiff's  mother  bought  her  ticket,  no  question 
was  asked  by  defendant's  servants  as  to  the  age  of  the  child, 
and  there  was  no  intention  on  part  of  the  mother  to  defraud  the 
company.  It  was  held  that  the  company  was  liable.  Austin  v. 
Great  Western  R.  Co.,  L.  R.  2  Q.  B.  442,  8  B.  &  S.  327,  36  L.  J. 
Q.  B.  201,  15  W.  R.  863,  16  L.  T.  320. 

Child  of  Nine  on  Train— Only  Mother  Provided  with  Ticket— Must 
Pay  Fare. — But  where  a  child  nine  years  of  age  enters  a  passenger 
train  with  her  mother,  who  has  provided  herself  with  a  ticket,  the 
child  is  a  passenger,  whether  the  contract  of  carriage,  if  any,  is 
made  with  her  or  with  her  mother,  and  as  such  is  not  entitled  to 
be  carried  unless  paid  for.  Beckwith  v.  Cheshire  R.  Co.,  27  Am.  & 
Eng.  R.  Cas.,  192,  143  Mass.  68,  8  N.  E.  875. 

5.   Refusal  to  Pay  Pare  upon  Ttain. 

Although  one  is  rightfully  upon  a  train,  he  becomes  a  trespasser 
upon  refusing  to  pay  the  proper  fare  upon  demand.  Texas  &  P.  Ry. 
Co.  V,  Diefenbach  (C.  C.  A.),  33  R.  R.  R.  213,  56  Am.  &  Eng.  R. 
Cas.,  N.  S.,  123.  167  Fed.  Rep.  39;  Wyman  v.  Northern  Pac.  R.  Co., 
34  Minn.  210,  25  N.  W.  349;  Moore  v,  Columbia,  etc.,  R.  Co.,  38  S. 
Car.  1,  16  S.  E.  781. 

Trespasser  Ab  Initio. — One  who  enters  a  passenger  car  without  a 
ticket  becomes,  on  refusing  to  pay  his  fare,  a  trespasser  ab  initio. 
Moore  v.  Columbia,  etc.,  R.  Co.,  38  S.  Car.  1,  16  S.  E.  781. 

Only  Some  Entitled  to  Ride  on  Stock  Car. — Where  certain  persons 
attempted  to  procure  passage  in  a  stock  car,  some  of  whom  had 
transportation  and  others  did  not,  those  holding  transportation  and 
refusing  to  show  the  same  when  demanded  by  the  conductor,  and 
those  refusing  to  pay  fare  when  demanded,  became  trespassers. 
Texas  &  P.  Ry.  Co.  v.  Diefenbach  (C.  C.  A.),  33  R.  R.  R.  213,  56 
Am.  &  Eng.  R.  Cas.,  N.  S.,  213,  167  Fed.  Rep.  39. 

Allowed  to  Remain  in  Car,  after  Refusal  to  Pay  Fare,  because  of 
Threats  to  Resist  Ejection. — And  if  a  person  has  entered  a  car  and 
is  allowed  to  remain  upon  it  after  refusal  to  pay  fare  because  of 
his  threats  to  resist  removal  by  force,  he  cannot  be  deemed  a  pas- 
senger, and  the  company  owes  him  no  personal  duty.  Gilmer  v.  Highley, 
110  U.  S.  47,  28  L.  Ed.  62.  If,  however,  the  refusal  to  pay  fare  is 
justifiable,  the  traveler  does  not  forfeit  his  right  as  a  passenger. 
Thus,  where   a  person  entered  a  car  which   started  before  he  had 


314       Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S 

Note 

an  opportunity  to  leave  it,  and  the  conductor  failed  or  refused  to 
provide  him  with  a  seat  as  required  by  law,  his  refusal  to  pay  fare 
was  justifiable,  and  he  did  not  thereby  forfeit  any  of  the  rights  of 
a  passenger.  Hardenbergh  v.  St.  Paul,  etc.,  R.  Co.,  39  Minn.  3,  34 
Am.  &  Eng.  R.  Cas.  359,  38  N.  W.  Rep.  625,  12  Am.  St.  Rep.  610; 
Allender  v.  Chicago,  etc.,  R.  Co.,  37  Iowa,  264,  8  Am.  Ry.  Rep.  115. 

Expired  Coupon  oi  Round  Trip  Ticket— OfiFer  to  Pay  Difference 
between  Fare  and  Redeemable  Value. — But  in  Arnold  v.  Pennsyl- 
vania R.  Co.,  28  Am.  &  Eng.  R.  Cas.  189,  115  Pa.  St.  135,  8  Atl.  Rep. 
213,  it  appeared  that  plaintiff  boarded  a  train  on  defendant's  road 
to  make  a  return  trip  upon  the  return  coupon  of  a  round  trip  ticket, 
good  for  a  limited  time  only,  and  that  time  had  expired  when 
called  upon  for  his  ticket  by  the  conductor,  he  offered  the  coupon, 
which  was  refused,  and  he  then  offered  to  pay  the  difference  be- 
tween its  redeemable  value  and  full  fare,  which  was  also  refused, 
and  the  plaintiff  expelled  from  the  train.  It  was  held  that  if  he 
supposed  that  he  was  entitled  to  passage  on  such  terms,  he  was  not  to 
be  regarded  as  a  trespasser,  but  merely  as  a  passenger  who  has  made 
a  mistake;  and  that  the  question  as  to  which  capacity  he  occupied 
should  have  been  submitted  to  the  jury. 

6.   Nontransferrable  Ticket 

The  relation  of  carrier  and  passenger  does  not  exist  between  a 
railroad  company  and  one  who  is  riding,  or  attempting  to  ride, 
on  a  train  of  the  company  upon  a  nontransferrable  ticket,  pass  or 
check  of  another.  Cody  v.  Central  Pac.  R.  Co.,  4  Sawy.  (U.  S.),  114; 
Chicago,  etc.,  R.  Co.  v.  Bannerman,  15  111.  App.  100;  Toledo,  etc., 
Ry.  Co.  V.  Beggs,  85  III.  80;  Gregory  v.  Burlington,  etc.,  R.  Co.,  10 
Neb.  250,  4  N.  W.  1025;  Post  v.  Chicago,  etc.,  R.  Co.,  14  Neb.  110, 
15  N.  W.  225;  Way  v.  Chicago,  etc.,  R.  Co.,  64  Iowa,  48,  52  Am. 
Rep.  431,  19  N.  W.  828;  Langdon  v.  Howells,  L.  R.  4  Q.  B.  Div. 
337,  48  L.  J.  M.  C.  113,  40  L.  T.  880,  27  W.  R.  657,  3  Ry.  &  C.  T. 
Cas.  XXII;  Drummond  v.  Southern  Pac.  R.  Co.,  7  Utah,  118,  25 
Pac.  733;  Walker  v.  Wabash,  etc.,  R.  Co.,  15  Mo.  App.  333,  16  Am. 
&  Eng.  R.  Cas.  380. 

Free  Ticket  for  Lady  to  Each  Member  of  Band — Use  by  Brother 
of  Member.— In  Crosby  v.  Maine  Cent.  R.  Co.,  «9  Me.  418,  it  is  held 
that  where  a  railroad  company  had  employed  a  band  to  attend  an 
excursion  on  their  road,  at  a  fixed  sum,  and  a  ticket  for  a  lady  to 
each  member,  and  the  prepared  tickets  for  the  ladies  contained  the 
following  words  only:  "Maine  Central  R.  R.,  July  30,  1877.  Dexter" — 
which  was  different  from  common  tickets,  in  an  action  by  a  brother 
of  a  member  of  the  band  for  refusing  to  carry  him  on  such  a 
ticket,  it  was  held  that  an  instruction  that  the  ticket  did  not,  on  its 
face,  entitle  him  to  a  passage  afforded  the  plaintiff  no  ground  for 
exception. 

Good  Faith. — But  if  a  person  in  good  faith  presents  a  nontrans- 
ferrable  commutation   ticket  which   was  issued  to  another,   and   his 
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claim  to  be  carried  is  recognized,  and  he  is  carried  as  a  passenger, 
he  is  entitled  to  the  rights  of  a  passenger.  Robostelli  v.  New  York, 
etc.,  R.  Co.,  33  Fed.  Rep.  796,  34  Am.  &  Eng.  R.  Cas.  515. 

Using  Pass  in  Good  Faith— Right  to  Passage  Recognized. — If  the 
traveler  is  in  good  faith  using  a  pass  which  he  believes .  to  be 
available,  or  if  his  right  to  travel  upon  it  is  recognized,  the  carrier 
owes  to  him  the  duty  of  a  passenger.  Accordingly,  where  a  person 
was  induced  to  believe  by  the  conduct  and  language  of  the  carrier's 
employees  that  he  had  a  contract  for  a  round  trip,  it  was  held  that 
he  was  a  passenger.    Russ  v.  The  War  Eagle,  14  Iowa,  363. 

Family  Ticket— Neighbor  as  Visitor— Good  Faith^In  Odell  v.  New 
York  Cent.,  etc.,  R.  Co.,  18  N.  Y.  App.  Div.  12,  45  N.  Y.  S.  464,  it 
appeared  that  a  "50-Trip  Family  Ticket"  issued  by  a  railroad  com- 
pany, with  coupons  attached,  provided  that  "each  undetached  coupon 
of  this  ticket  will  entitle  A.  R.  Heath,  a  member  of  his  immediate 
family,  or  a  visitor  to,  or  a  servant  therein,  to  one  continuous 
passage  in  either  direction  between  New  York  and  Tarrytown;"  and 
also  that  "it  will  be  forfeited  if  presented  for  transportation  of 
persons  other  than  those  indicated  on  its  face."  This  ticket  was 
used  by  a  person  who  was  a  mere  neighbor  of  the  family,  having 
social  intercourse  with  it  and  in  the  habit  of  visiting  it.  It  was  held 
that  she  was  not  entitled  to  use  the  ticket,  but  that  if  she  acted 
in  good  faith  in  using  it,  and  it  was  accepted  by  the  carrier,  she 
was  entitled  to  the  care  due  a  passenger  whil.e  riding  on  it. 

Pass  Found  in  Pocket  of  Deceased — Bona  Fide  Passenger — Re- 
buttal of  Presumption. — In  Louisville,  etc.,  Ry.  Co.  v.  Thompson, 
107  Ind.  443,  8  N.  E.  18,  9  N.  E.  357,  it  is  held  that  where  a  non- 
transferrable  pass  issued  to  another  person  is  found  in  the  pocket 
of  one  killed  by  the  negligence  of  a  railroad  company,  but  there 
is  no  other  evidence  that  the  deceased  had  procured  the  pass  fraudu- 
lently, or  was  attempting  to  travel  on  it,  the  burden  is  on  defendant, 
to  overcome  the  presumption  that  deceased  was  a  bona  fide  pas- 
senger. 

Using  PasB  of  Another  Reporter— Knowledge  of  Officers, — Defend- 
ant had  issued  a  free  pass,  not  transferrable,  to  a  newspaper  re- 
porter, and  on  the  ticket  was  a  memorandum  to  the  effect  that 
any  person  other  than  the  person  named  in  the  pass  should  be 
subject  to  a  penalty  for  using  the  pass,  or  should  be  liable  to  a 
penalty  for  using  the  pass,  or  liable  to  pay  fare.  Plaintiff,  while 
traveling  on  the  business  of  the  newspaper,  was  entitled  by  custom 
to  a  privilege  of  this  nature,  but  took  a  ticket  in  which  another 
reporter  of  the  same  newspaper  was  named.  On  several  previous 
occasion  he  had  made  use  of  such  tickets  with  the  knowledge  of 
some  of  defendant's  officers  and  employees.  The  reporter,  while 
riding  on  such  pass,  received  an  injury,  for  which  he  brought  suit. 
It  was  held  that  it  was  for  the  jury  to  say  whether  he  was  lawfully 
on  the  train;  and  that  if  the  use  of  the  pass  was  unauthorized  and 
the  plaintiff  thereby  became  liable  for  increased  fare,  he  could  not 
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be  considered  a  trespasser.     Great  Northern  R.  Co.  v.  Harrison,  10 
Exch.  376,  2  C.  L.  R.  1136,  23  L.  J.  Ex.  308. 

Adult  Son  Riding  on  Family  Commutation  Ticket. — A  son,  al- 
though he  has  reached  his  majority,  is  entitled  to  all  the  rights  of  a 
passenger ,  while  riding  on  the  family  commutation  ticket,  if  he 
resides  with  his  father  as  a  member  of  his  family.  Chicagro,  etc.,  R. 
Co.  V,  Chisholm,   79  111.   584. 

7.    Payment  of  Fare  on  Freight  Train  under  CoUuaive  Agreement. 

Of  course,  one  cannot  become  a  passenger  by  boarding  a  freight 
train  and  paying  a  cash  fare,  under  a  collusive  agreement  between 
himself  and  a  trainman.  Kruse  v.  St.  Louis,  etc.,  Ry.  Co.  (Ark.)f 
39  R.  R.  R.  376,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  376,  133  So.  841; 
Mendenhall  v.  Atchison,  etc.,  Ry.  Co.  (Kan.),  6  R.  R.  R.  686,  29  Am. 
&  Eng.  R.  Cas.,  N.  S.,  685,  71  Pac.  846;  Brevig  v,  Chicago,  etc., 
Ry.  Co.,  64  Minn.  168,  66  N.  W.  401;  Atchison,  etc.,  R.  Co.  v.  John- 
son, 3  Okl.  41,  41  Pac.  641;  Rucker  v.  Missouri  Pac.  R.  Co.,  61 
Tex.  499. 

Told  by  Brakeman  to  Keep  Concealed. — One  who  pays  a  brakeman 
on  a  passenger  train  a  sum  of  money  to  be  carried  to  a  certain 
point,  and  is  told  to  ride  upon  the  platform  of  the  baggage  car, 
and  get  off  the  train  at  all  stops  and  keep  out  of  sight,  and  who 
follows  such  instructions,  is  not  a  passenger.  Mendenhall  v,  Atchi- 
son, etc.,  R.  Co.  (Kan.),  6  R.  R.  R.  685,  29  Am.  &  Eng.  R.  Cas.,  N. 
S.,   685,   71   Pac.   846. 

8.    Evading  Payment  of  Fare. 

As  fraud  vitiates  any  contract,  one  fraudulently  evading  the  pay- 
ment of  the  proper  fare  is  either  not  a  passenger,  or  he  thereby 
forfeits  his  status  as  such. 

United  States. — Condran  v.  Chicago,  etc.,  R.  Co.,  14  C.  C.  A.  506, 
67  Fed.  Rep.  522. 

Illinois. — Chicago,  etc.,  R.  Co.  v,  Mehlsack,  131  111.  61,  41  Am.  & 
Eng.  R.  Cas.  60,  22  N.  E.  812;  Railroad  Co.  v,  Michie,  83  111.  431; 
Toledo,  etc.,  R.  Co.  v,  Beggs,  85  111.  80;  Toledo,  etc,  R.  Co.  v.  Brooks, 
81  111.  292. 

Iowa. — Way  v.  Chicago,  etc.,  R.  Co.,  64  Iowa  48,  52  Am.  Ry.  Rep. 
431,  19  N.  W.  828;  S.  C,  73  Iowa  463,  34  Am.  &  Eng.  R.  Cas.,  286,  35 
N.  W.  525. 

Kansas. — Railway  Co.  v.  Nicholas,  8  Kan.  505. 

Minnesota.— McVeety  v.  St.  Paul,  etc.,  R.  Co.,  45  Minn,  268,  47 
Am.  &   Eng.   R.  Cas.  471,  47   N.  W.   809. 

New  York.-— Robertson  v.  New  York,  etc.,  R.  Co.,  22  Barb.  (N. 
Y.),  91. 

Texas. — Prince  v.  International,  etc.,  R,  Co.,  64  Tex.  144,  21  Am. 
&  Eng.  R.  Cas.  152;  Gulf,  etc.,  R.  Co.  v,  Campbell,  76  Tex.  174,  13 
S.  W.  19,  41  Am.  &  Eng.  R.  Cas.  100. 

Reduced  Rate  Secured  by  False  Representations. — In  Pitzmaurice 
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V,  New  York,  etc.,  R.  Co.,  192  Mass.  159,  20  R.  R.  R.  636,  43  Am. 
&  Eng.  R.  Cas.,  N.  S.,  635,  78  N.  E.  418,  it  is  held  that,  although 
Mass.  Rev.  Laws,  c.  Ill,  §  228,  provides  that  a  railway  may  make 
contracts  for  the  conveyance  of  passengers  at  such  reduced  rates 
of  fare  as  the  parties  may  agree  on,  one  riding  on  a  ticket  pro- 
cured at  a  reduced  rate  by  false  representations  to  the  effect  that 
she  was  a  student  at  a  certain  school  was  not  a  passei;iger. 

Pass  Obtained  by  False  Representations — ^Wrong  Name. — Plaintiff, 
proposing  to  make  a  trip  over  defendant's  railroad,  a  pass  for  part 
of  the  distance  was  obtained  for  her  by  an  acquaintance  who  falsely 
represented  that  she  was  his  sister.  Plaintiff,  with  knowledge  of 
the  fraud,  used  the  pass,  changing  her  name  to  carry  out  the 
deception,  and  while  riding  on  the  return  coupon  of  such  pass  was 
injured  in  a  collision  due  to  a  misplaced  switch.  It  was  held  that 
she  was  not  a  passenger,  but  a  trespasser,  as  to  whom  the  carrier 
was  only  bound  to  refrain  from  willful  or  wanton  injury.  Denny 
V.  Chicago,  etc.,  Ry.  Co.  (Iowa),  40  R.  R.  R.  559,  63  Am.  &  Eng. 
R.  Cas.,  N.  S.,  559,  130  N.  W.  363. 

Free  Transportation  Obtained  from  Conductor  by  False  Represen- 
tations.— A  person  who  obtains  free  transportation  on  a  passenger 
train  from  the  conductor  by  means  of  fraud  or  misrepresentation, 
or  with  knowledge,  of  the  want  of  authority  on  the  part  of  the 
conductor  to  allow  such  free  passage,  is  not  a  lawful  passenger 
without  reward  within  Cal.  Civ.  Code,  §  2096,  requiring  ordinary 
care  and  diligence  for  his  safe  carriage,  but  he  is  a  trespasser. 
Sessions  v.  Southern  Pac.  Co.  (Cal.),  41  R.  R.  R.  781,  64  Am.  & 
Eng.  R.  Cas.,  N.  S.,  781,  114  Pac.  982. 

Ready  to  Pay  Fare,  but  Asking  for  Free  Ride. — But  if  one  has 
boarded  a  street  car  prepared  and  willing  to  pay  his  fare  in  case 
he  cannot  obtain  a  free  ride,  the  fact  that  he  asks  for  a  free  ride 
does  not  deprive  him  of  his  character  as  a  passenger.  Lunger  v. 
Milwaukee  Elect.,  etc.,  R.  Co.  (Wis.),  41  R.  R.  R.  186,  64  Am.  & 
Eng.  R.  Cas..  N.  S.,  186,  131  N.  W.  342. 

Inability  to  Pay  Fare — False  Representations  to  Conductor. — 
Where  one  gets  on  a  passenger  train  with  the  deliberate  purpose 
not  to  pay  his  fare,  and  adhers  to  that  purpose,  or,  if,  being  on 
the  train,  and  having  money  with  him  with  which  he  could  pay  his 
fare,  he  falsely  and  fraudulently  represents  to  the  conductor  that  he 
is  without  means  to  pay  his  fare,  and  by  means  of  such  false 
representations  induces  the  conductor  to  permit  him  to  remain  on 
the  train  without  paying  his  fare,  the  relation  of  carrier  and  pas- 
senger, and  the  obligations  resulting  from  that  relation,  are  not 
thereby  established  between  him  and  the  company.  Chicago,  etc., 
R.  Co.  V,  Mehlsack,  131  111.  61,  22  N.  E.  812,  41  Am.  &  Eng.  R.  Cas. 
60;  Condran  v,  Chicago,  etc.,  R.  Co.,  14  C.  C.  A.  506,  67  Fed.  Rep. 
522;  Toledo,  etc.,  R.  Co.  v.  Brooks,  81  111.  292;  Railroad  Co.  v,  Michie, 
81  111.  431;  Toledo,  etc.,  .R.  Co..r.  Beggs,  85  111.  80;  McVeety  v,  St. 
Paul,  etc.,  R.  Co.,  45  Minn.  269,  47  N.  W.  809,  47  Am.  &  Eng.   R. 
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Cas.  471;  Robertson  v.  New  York,  etc.,  R.  Co.,  22  Barb.  (N.  Y.), 
91;  Railway  Co.  v.  Nichols,  8  Kan.  505;  Prince  v.  International, 
etc.,  R.,  64  Tex.  144,  21  Am.  &  Eng.  R.  Cas.  152;  Gulf,  etc.,  R.  Co. 
V.  Campbell,  76  Tex.  175,  13  S.  W.  19,  41  Am.  &  Eng.  R.  Cas.  100; 
Way  V.  Chicago,  etc.,  R.  Co.,  73  Iowa,  463,  34  Am.  &  Eng.  R.  Cas. 
286,  35  N.  W.  525. 

9.   Free  Traiisportation  by  PermisBion  of  Ttainxnen. 

Persons  riding  free  by  permission  or  invitation  of  the  conductor 
of  the  train,  or  that  of  another  trainman,  cannot  hold  the  railroad 
company  liable  for  injuries  as  a  carrier  of  passengers,  unless  it 
has  expressly  or  impliedly  conferred  special  authority  upon  its 
trainmen  to  so  increase  its  obligations. 

United  States.— Purple  v.  Union  Pac.  R.  Co.  (C.  C.  A.),  3  R.  R.  R. 
711,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  711,  114  Fed.  Rep.  123;  Davis  v. 
Chicago,  etc.,  R.  Co.,  45  Fed.  Rep.  543. 

Arkansas. — Kruse  v.  St.  Louis,  etc.,  R.  Co.  (Ark.),  39  R.  R.  R.  376, 
62  Am.  &  Eng.  R.  Cas.,  N.  S.,  376,  133  S.  W.  841. 

Illinois — Chicago,  etc.,  R.  Co.  v.  Casey,  9  111.  App.  632. 

Indiana. — Menaugh  v.  Bedford  Belt  R.  Co.  (Ind.),  22  Am.  &  Eng. 
R.  Cas.,  N.  S.,  1,  60  N.  E.  694;  Smith  v.  Louisville,  etc.,  R.  Co.,  124 
Ind.  394,  24  N.  E.  753;  Stalcup  v.  Louisville,  etc.,  R.  Co.,  16  Ind. 
App.   584,  45   N.   E.   802. 

Iowa. — Daugherty  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  28  R.  R.  R. 
558,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  558,  114  N.  W.  902. 

Massachusetts. — Files  v,  Boston,  etc.,  R.  Co.,  149  Mass.  204,  21  N. 
E.  311;  Wakefield  v.  South  Boston  R.  Co.,  117  Mass.  544,  6  Am. 
Ry.  Rep.  238. 

Missouri — Snyder  v.  Hannibal,  etc.,  R.  Co.,  60  Mo.  413. 

New  York. — Eaton  v.  Delaware,  etc.,  R.  Co.,  57  N.  Y.  382,  7  Am. 
Ry.  Rep.  67. 

Tennessee. — Railroad  v.  Hailey,  94  Tenn.  383,  29  S.  W.  367;  Illinois 
Cent.  R.  Co.  v.  Meacham,  91  Tenn.  428,  19  S.  W.  232. 

Texas. — San  Antonio,  etc.,  Ry.  Co.  v.  Lynch  (Tex.  Civ.  App.),  40  S. 
W.  631. 

Invitation  of  Conductor. — One  riding  on  a  railroad  train,  free  of 
charge,  by  the  "invitation  and  permission"  of  the  conductor  is  not  a 
passenger.  Stalcup  v.  Louisville,  etc.,  R.  Co.,  16  Ind.  App.  584,  45 
N.  E.  802. 

On  Freight  Train  by  Invitation  of  Conductor. — In  Smith  r.  Louis- 
ville, etc..  R.  Co.,  124  Ind.  394,  24  N.  E.  753,  it  is  held  that  a 
person  who  goes  aboard  a  freight  train  by  the  invitation  and  per- 
mission of  the  conductor  cannot  be  regarded  as  a  passenger,  where 
it  does  not  appear  that  the  company,  either  by  its  usage,  rules  or 
regulations,  permit  passengers  to  travel  on  freight  trains. 

Agreement  with  Conductor. — Where  a  person  enters  a  train  with- 
out an  intention  to  pay  fare,  but  under  a  collusive  agreement  with 
the  conductor  to  ride  free,  in  violation  of  the  rules  of  the  railroad 
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company,  and  does  not  pay  a  fare,  he  does  not  legally  become  a 
passenger  for  whose  safety  as  a  passenger  the  carrier  is  liable. 
Kruse  v.  St.  Louis,  etc.,  Ry.  Co.  (Ark.),  39  R.  R.  R.  376,  62  Am. 
k  Eng.  R.  Cas.,  N.  S.,  376,  133  S.  W.  841. 

Attcmptiiig  to  Enter  Cab  of  Locomodve  of  Freight  Tnin  by 
Invitation  of  Conductor. — A  person  who  attempts  to  get  into  the 
cab  of  a  locomotive  attached  to  a  train  used  exclusively  for  the 
transportation  of  freight,  to  ride  for  his  own  convenience,  by  in- 
vitation of  the  conductor  of  the  train,  does  not  acquire  the  rights 
of  a  passenger.  Files  v.  Boston,  etc.,  R.  Co.,  149  Mass.  204,  21  N. 
£.  311. 

On  Coal  Train  by  Conductor'a  Invitation — Promise  of  Employment 
at  BnJwman. — In  Eaton  v.  Delaware,  etc.,  R.  Co.,  57  N.  Y.  382,  7 
Am.  Ry.  Rep.  67,  it  appeared  that  plaintiff  was  invited  by  the  con- 
ductor of  a  coal  train  to  ride  upon  the  train  with  the  promise  to 
get  him  employment  as  a  brakeman;  that  no  passenger  cars  were 
attached  to  the  train,  but  aside  from  the  coal  cars,  simply  a 
"caboose"  for  the  accommodation  of  the  railroad's  employees,  in 
which  plaintiff  was  invited  to  and  did  ride;  that,  by  a  regulation  of 
the  railroad,  passengers  were  forbidden  to  ride  on  coal  trains,  but 
of  this  plaintiff  had  no  notice.  It  did  not  appear  that  passengers 
were  either  habitually  or  occasionally  permitted  to  ride  in  the 
caboose.  It  was  held  that  there  was  nothing  indicating  authority 
in  the  conductor  to  create  between  the  parties  the  relation  of  pas- 
senger and  carrier. 

Request  by  Conductor  to  Leave  Coach  and  Ride  on  Car  Loaded 
with  Stone — Fare  Not  Demanded. — Defendant  operated  a  railway  to 
a  stone  quarry,  and  ran  a  train  whenever  necessary  to  carry  stone. 
Plaintiff's  intestate  boarded  a  train  standing  at  the  quarry,  and  took 
a  seat  in  a  coach  ahead  of  the  engine,  and  after  riding  three-quarters 
of  a  mile  the  conductor  requested  him  to  ride  on  a  car  loaded 
with  stone,  because  he  desired  to  place  the  coach  on  a  side  track. 
The  conductor  did  not  demand  any  fare,  and  there  was  no  evidence 
that  the  company  was  in  the  habit  of  carrying  passengers  on  their 
trains.  It  was  held  that  intestate  was  not  a  passenger.  Menaugh 
r.  Bedford  Belt  Ry.  Co.  (Ind.),  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  1, 
60  \.  E.  694.  ^ 

On  Freight  TVain  by  Arrangement  with  Conductor — Rule  Known 
to  Both. — Plaintiff  was  not  a  passenger  on  defendant's  freight  train, 
if  he  rode  by  arrangement  with  the  conductor,  contrary  to  a  rule 
of  the  company  known  to  both.  Greenfield  v.  Detroit,  etc.,  R.  Co. 
(Mich.).  8  R.  R.  R.  271,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  271,  95  N. 
W.  546. 

Child  Attempting  to  Board  Car  by  Invitation  of  One  in  Charge— 
No  Evidence  of  Authority. — In  Snyder  v.  Hannibal,  etc.,  R.  Co.,  60 
Mo.  413,  it  is  held  that  a  railroad  will  not  be  held  liable  for 
injuries  sustained  by  a  child  while  attempting  to  get  upon  one 
of  its  cars,   in   consequence  of  an  invitation   from  one   of  its   serv- 
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ants  in  charge  of  the  car,  where  the  evidence  shows  no  authority 
on  the  part  of  the  servant  to  permit  persons  to  ride  on  the  car, 
and  it  does  not  appear  that  the  invitation  or  permission  was  in  the 
furtherance  of  the  interest  of  the  road,  or  connected  in  any  way 
with  the  service  which  such  servant  was  employed  to  render. 

Yardmaster  Giving  Himself  and  Fellow  Servants  Free  Ride  on 
Passenger  Car  to  and  from  Meeting. — In  Chicago,  etc.,  R.  Co.  v, 
Bryant,  13  C.  C.  A.  249,  65  Fed.  Rep.  969,  it  appeared  that  a  yard- 
master,  after  6  p.  m.,  on  being  relieved  from  duty,  took  a  passenger 
car  and  engine  to  give  himself  and  fellow  servants  a  free  ride  to  and 
from  a  meeting  of  theirs,  without  notice  or  permission  from  any 
officer  who  had  authority  to  permit  the  passage  of  such  a  train.  It 
was  held  that  the  railroad  company  was  not  liable  as  to  a  passenger 
for  injury  to  one  of  such  employees  riding  on  the  train. 

Hand  Car — Authority  of  Section  Foreman. — ^A  section  foreman  on 
a  railroad  is  not  an  agent  of  the  company  for  the  purpose  of 
carrying  passengers  on  a  hand  car;  and  a  person  riding  on  such 
car  at  the  invitation  of  such  foreman  is  a  trespasser.  Rathbone  v, 
Oregon  R.  Co.  (Ore.),  1  R.  R.  R.  511,  34  Am.  &  Eng.  R.  Cas.,  N. 
S.,  511,  66  Pac.  909. 

Child  on  Hand  Car  in  Violation  of  Rule.— A  child  of  tender  years 
cannot  recover  from  a  railroad  for  injuries  received  by  him  while 
riding  on  a  hand  car,  caused  by  the  negligence  of  its  employees 
who  were  propelling  the  car,  if  the  company's  rules  forbade  such 
employees  to  take  anyone  on  the  hand  car  except  an  employee,  and 
there  was  no  custom  to  prevent  persons  to  ride  on  the  hand  car 
shown  to  have  been  known  to  or  acquiesced  in  by  the  railroad's 
officers.    Houston,  etc.,  R.  Co.  v.  Boiling,  59  Ark.  395,  27  S.  W.  492. 

Child  on  Hand  Car  by  Invitation— Violation  of  Rule.— While  the 
tender  years  of  a  plaintiff  may  excuse  him,  if  he  had  occupied  the 
relation  of  a  passenger,  from  the  effect  of  his  own  contributory 
negligence,  it  cannot  create  that  relation.  So  held  where  an  infant 
was  injured  while  riding  on  a  hand  car  at  the  invitation  of  em- 
ployees of  the  company,  but  in  violation  of  the  rules  of  the  company. 
Gulf,  etc.,  R.  Co.  V.  Dawkins,  77  Tex.  228,  13  S.  W.  982. 

Failure  to  Eject  Porson  Discovered  in  Caboose. — ^The  fact  that  the 
conductor  of  a  freight  train  after  discovering  a  person  in  the 
caboose  did  not  eject  him,  did  not  constitute  the  latter  a  passenger. 
Atchison,  etc.,  R.  Co.  v.  Headland,  18  Colo.  477,  33  Pac.  185. 

Without  Paying  Fare — Fraud. — And  in  Toledo,  etc.,  R.  Co.  v. 
Brooks,  81  111.  292,  it  is  held  that  where  a  person  knowingly  in- 
duces the  conductor  of  a  train  to  carry  him  on  it  without  paying  fare, 
contrary  to  the  rules  of  the  company  and  the  conductor's  instruc- 
tions, it  is  a  fraud  upon  the  railroad,  which  will  prevent  a  recovery 
by  such  person  for  any  injury  sustained  by  him  while  being  so 
transported. 

Riding  without  Pajring  Fare  by  Courtesy  of  Conductor— Good 
Faith. — But  in  Louisville,  etc.,  R.  Co.  v,  Scott,  17  Am.  &  Eng.  R. 
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Cas.,  N.  Sm  261,  108  Ky.  392,  it  is  held  that  a  person  riding  in  a 
railroad  car,  without  paying  fare,  by  the  courtesy  and  permission  of 
the  conductor,  although  the  conductor  in  permitting  him  to  do  so 
Tiolated  the  company's  rules,  if  he  accepted  such  permission  inno- 
cently, is  entitled  to  all  the  rights  of  a  passenger  as  to  injuries 
sustained  by  him  while  so  traveling;  and  the  mere  fact  that  such 
a  passenger  was  accustomed  to  perform  the  duties  imposed  upon 
his  sister  as  defendant's  station  agent  at  a  certain  point,  and  was 
injured  while  traveling  for  his  own  convenience  from  such  point  to 
his  home,  after  his  labors  in  performing  such  duties  had  ceased 
for  the  day,  was  immaterial  in  this  connection. 

Employee  Riding  Free,  without  Pasa,  in  Violation  of  Rule — Knowl- 
edge of  Conductor. — And  in  Chattanooga  Rapid  Transit  Co.  v. 
Venable  (Tenn.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  768,  it  is  held  that 
a  railroad  employee  riding  on  his  company's  train,  openly,  with 
knowledge  of  the  conductor,  is  not  a  trespasser,  although  the  con- 
ductor is  permitting  him  to  ride  without  demanding  a  pass  or  fare 
from  him,  in  violation  of  the  company's  rule;  and  the  company 
may  be  liable  to  him  for  injuries  sustained  by  him  through  neg- 
ligence while  he  is  so  riding. 

In  this  case  it  is  said  in  the  opinion:  ''The  case  at  bar,  according 
to  the  testimony  most  favorably  for  the  company,  is  that  a  party 
traveling  on  a  passenger  train  under  the  eye  of  the  conductor,  and 
who  knows  that  under  the  rule  his  duty  is  to  pay  fare  or  furnish 
a  pass,  but  who  is  not  called  upon  to  do  either  up  to  the  time  of 
the  accident.  *  *  *  We  think  in  such  a  case  the  railroad  company 
cannot  be  exonerated  from  responsibility  to  such  a  party  who  suffers 
injury  as  a  consequence  of  its  negligence  or  want  of  care.  On  the 
contrary  his  presfcnce  on  the  train  by  the  permission  of  the  con- 
ductor, to  be  implied  from  his  knowledge  that  the  party  was  there, 
and  his  neglect  to  enforce  the  company's  rule  by  requiring  fare  or 
a  pass,  made  such  person  a  passenger  and  entitled  him  to  the 
highest  degree  of  care  for  his  safety.  Jacobus  v.  St.  Paul,  etc.,  R. 
Co.,  20  Minn.  125  (Gil.  IIO);  O'Donnell  v.  Allegheny  Valley  R.  Co.,  59 
Pa.  St  239;  Washburn  v.  Nashville,  etc.,  R.  Co.  (Tenn.)  (3  Head. 
638)." 

Ignorance  of  Conductor's  Lack  of  Authority.— And  in  Alabama, 
etc.,  R.  Co.  V.  Yarbrough,  83  Ala.  238,  3  So.  447,  it  is  held  that 
a  person  riding  on  a  train  without  paying  fare,  by  permission  of  the 
conductor,  is  not  a  trespasser  though  the  train  is  not  intended  and 
operated  for  the  carriage  of  passengers,  and  though  the  conductor 
has  no  authority  to  permit  such  person  to  so  ride,  unless  he  knew 
that  the  conductor  exceeded  his  authority  in  granting  the  per- 
mission. 

May  Be  Passenger. — Where  one,  although  he  has  paid  no  fare,  is 
on  a  car  with  the  knowledge  and  permission  of  the  person  in  charge 
thereof,  he  may  be  a  passenger.    Muehlhausen  v.  St.  Louis  R.  Co.,  91 
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transportation  of  his  stock  a  free  pass,  to  enable  him  to  care  for  his 
stock  in  transit,  assumes  such  risks  and  inconvenience  as  necessarily 
attend  upon  caring  for  such  stock;  but,  modified  accordingly,  the 
liability  of  the  railroad  to  such  shipper  for  personal  injuries  to  him 
sustained  by  reason  of  the  negligence  of  its  employees,  is  that  of 
common  carrier  of  passengers  for  hire.  See  also,  Omaha,  etc.,  R. 
Co.  V.  Crow,  47  Neb.  84,  66  N.  W.  21. 

Shipper's  Employee  on  Locomotive  while  Cars  Are  Being  Switched 
toward  Rest  of  Train. — Where  a  carrier  contracted  to  transport  cars 
of  cattle,  and  to  carry  an  agent  of  the  shipper  upon  the  "freight 
train,"  and  the  cars,  after  being  loaded  by  the  shipper,  were  met 
by  a  switching  crew  with  a  locomotive,  which  was  to  take  the  cars 
to  yards,  where  they  were  to  be  put  into  a  train  being  made  up,  but 
there  was  no  caboose  attached  to  the  cars  during  the  run  to  the 
yards,  a  servant  of  the  shipper,  who  had  been  instructed  to  accom- 
pany the  cars,  and  who  rode  upon  the  locomotive,  was  a  passenger. 
Southern  Ry.  Co.  v.  Cullen,  221  111.  392,  24  R.  R.  R.  195,  47  Am.  & 
Eng.  R.  Cas.,  N.  S.,  196,  77  N.  E.  470. 

Exemptioa  from  Liability — Validity  of  Endorsement  on  Paas.— In 
Pennsylvania  R.  Co.  v.  Henderson,  51  Pa.  St.  315,  it  appeared  that 
a  drover  shipping  live  stock  in  railroad  cars,  for  which  he  paid  freight, 
received  a  ticket  "to  pass  the  bearer  in  charge  of  his  stock,"  on 
which  was  endorsed,  "The  person  accepting  this  free  ticket  assumes 
all  risks  of  accidents,  and  expressly  agrees  that  the  company  shall 
not  be  liable,  under  any  circumstances,  whether  by  the  negligence 
of  their  agents  or  otherwise,  for  any  injury  to  the  person,  or  for 
any  loss  or  injury  to  the  personal  property  of  the  person  using  this 
ticket."  It  was  held  that  the  drover  was  a  paying  passenger;  and 
that  such  endorsement  did  not  exempt  the  carrier  from  liability 
for  negligence. 

^Servant  of  Shipper  Riding  on  Train  to  Unload  It. — Defendant  ran 
its  cars  to  and  from  a  stock  house  of  T.,  plaintiffs  employer,  for 
the  purpose  of  unloading  them  there,  it  being  agreed  between  de- 
fendant and  T.  that  the  cars,  after  being  delivered  and  unloaded, 
were  to  be  cleaned  out  by  the  servants  of  T.,  and  the  defendant 
should  convey  such  servants  on  its  cars  to  the  place  of  unloading. 
It  was  held  that  plaintiff,  in  being  so  conveyed  on  defendant's  cars 
as  such  servant  of  T.,  was  a  passenger  of  defendant,  so  that  the 
negligence  of  defendant's  engineer,  through  which  plaintiff  was  in- 
jured while  being  so  conveyed,  was.  not  that  of  a  fellow  servant 
Holmes  v.  Birmingham  So.  R.  Co.  (Ala.),  14  R.  R.  R.  815,  37  Am. 
&  Eng.   R.   Cas.,   N.   S.,  815,  37  So.  338. 

Stipulation  Available  Only  to  Shipper  Designated. — But  in  Rich- 
mond, etc.,  R.  Co.  V.  Burnsed,  70  Miss.  437,  12  So.  958,  it  is  held 
that  a  stipulation  in  the  bill  of  lading  of  live  stock  that  the  shipper 
designated  in  it  may  accompany  the  stock  on  the  freight  train  free 
of  charge  can  be  availed  of  only  by  him;  and  another,  though  as- 
sisting the  shipper,  and  claiming  an  interest  in  the  stock,  who, 
without   procuring  a  ticket   or   tendering  his   fare,  also   boards  the 
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train  with  the  shipper,  intending  to  ride  free,  does  not  thereby  be- 
come a  passenger. 

Not  Provided  for  in  Bill  of  Lading. — So  where  the  agent  of  the 
carrier  was  told  on  making  out  the  bill  of  lading  that  there  was  no 
one  to  accompany  the  shipment,  and  the  bill  was  made  out  without 
provision  for  any  one  to  accompany  it,  an  agent  of  the  shipper  who 
had  previously  accompanied  shipments  under  a  provision  of  the 
bills  of  lading  was  not  entitled  to  be  in  the  car  as  a  passenger. 
Chicago,  etc.,  R.  Co.  v.  Hostetter  (Ind.),  30  R.  R.  R.  242,  53  Am.  & 
Eng.  R.  Cas.,  N.  S.,  242,  84  N.  £.  534. 

PetBon  Accompanying  One  about  to  Leave  on  Freiglit  Ttain  in 
Charge  of  Stock. — ^And  in  Dowd  v,  Chicago,  etc.,  R.  Co.,  84  Wis. 
105,  54  N.  W.  24,  it  is  held  that  the  rule  that  it  is  the  duty  of  a 
railway  company  to  have  its  station  platform  reasonably  safe  for 
persons  accompanying  an  intending  passenger  who  is  about  to  take 
a  train  in  the  course  of  the  regular  passenger  traffic,  does  not  apply 
to  the  case  of  persons  accompanying  one  who  is  about  to  leave  in  a 
freight  car  in  charge  of  live  stock. 

Horsea  in  Stockjrard  at  Destination — Shii^>er  Returning  to  Car  to 
Sleep — Notice. — PlaintifFs  husband  shipped  in  an  emigrant  car  over 
defendant's  road  household  goods  and  other  goods  and  horses.  The 
contract  provided  that  he  should  be  transported  on  the  same  train 
for  the  purpose  of  careing  for  the  stock  and  should  ride  in  the 
caboose.  The  car  reached  its  destination  in  the  evening  and  was 
placed  on  a  passing  track.  He  paid  the  freight  and  unloaded  his 
horses  into  the  stockyards,  and  cared  for  them  for  the  night;  after 
which  he  went  into  the  car  to  sleep  without  the  knowledge  of  the 
carrier's  employees;  and  there  was  a  hotel  near  by.  It  was  held 
that  he  was  not  a  passenger  after  his  horses  were  unloaded.  Chicago, 
etc.,  Ry.  Co.  v.  Thurlow  (C.  C.  A.),  37  R.  R.  R.  546,  60  Am.  & 
Eng.  R.  Cas.,  N.  S.,  546. 

Arrival  at  Destination  at  Night — Returning  to  Car  to  Sleep— Col- 
lision.— At  a  certain  point,  plaintiff  delivered  to  defendant  a  car  in 
which  was  his  horse,  and  other  property,  to  be  transported  over 
its  line  to  S.,  under  a  contract  by  which  he  agreed  to  load,  etc.,  and 
otherwise-  attend  to  his  stock,  at  his  own  expense  and  risk,  while  at 
the  carrier's  stockyards  or  on  its  cars;  and  he  assumed  the  duty  of 
securely  placing  the  stock  in  the  cars,  and  keeping  the  same  locked 
and  fastened.  The  car  arrived  at  S.  in  the  night,  and  plaintiff 
left  the  car  for  a  few  minutes,  and,  on  its  being  placed  on  a  side 
track,  returned  to  it,  and  laid  down.  Soon  after  he  was  injured  by 
an  engine  running  against  the  car.  It  was  held  that  he  was  not 
a  passeni^er  at  the  time  of  the  accident.  Orcutt  v.  Northern  Pac.  R. 
Co.,  45  Minn.  368,  47  N.  W.  1068. 

VL  MISCELLANEOUS. 

1.  Circus  Company's  Employees  Not  Passengers  of  Railroad. 

Where   a    railroad    company   has    merely   contracted    to    haul    the 
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cars  of  a  circus  company,  by  means  of  a  locomotive  operated  by 
the  railroad's  employees,  the  employees  of  the  circus  company  while 
on  the  latter's  cars,  which  are  being  so  hauled,  are  not  passengers  of 
the  railroad  company.  Robertson  v.  Old  Colony  R.  R.  Co.,  31  N.  E. 
650,  156  Mass.  526. 

Control  of  Cars  Retained  by  Circus  Company — Defective  Trucks- 
Derailment — In  Robertson  v.  Old  Colony  R.  R.  Co.,  31  N.  E.  650, 
156  Mass.  526,  it  was  held  that  where  a  railroad  company  contracted 
with  circus  proprietors  to  haul  the  cars  of  the  latter,  and  by  the 
terms  of  the  contract  the  company  had  no  control  over  the  condition 
of  the  cars  or  power  to  interfere  with  them,  an  employee  of  the 
proprietors  on  board  one  of  the  cars  did  not  stand  in  the  relation  of 
a  passenger  to  the  railroad  company  so  as  to  render  the  tatter  liable 
for  an  injury  received  by  him  by  reason  of  the  derailment  of  one 
of  such  cars  caused  by  the  improper  condition  of  the  trucks. 

Trainmen  and  Motive  Power  Leased  to  Circus  Company. — Where 
a  carrier  leased  motive  power,  the  use  of  the  track,  and  train  op- 
eratives to  a  circus  company,  the  relation  of  passenger  and  carrier 
did  not  exist  between  the  railroad  and  an  employee  of  the  circus 
company,  traveling  solely  by  virtue  of  his  employment.  Clough  v. 
Grand  Trunk  W.  Ry.  Co.  (C.  C.  A.),  26  R.  R.  R.  660,  49  Am.  & 
Eng.  R.  Cas.,  N.  S.,  660,  155^  Fed.  Rep.  81. 

2.    Postal  Clerks. 

It  is  generally  held  that  a  railroad  postal  clerk,  while  traveling 
on  a  railroad  train  in  charge  of  the  mails,  under  a  contract  between 
the  railroad  company  and  the  government,  is  a  passenger  of  the 
company. 

United  States.— Arrowsmith  v.  Nashville  &  D.  R.  Co.  (C.  C),  57 
Fed.  Rep.  165. 

Alabama. — Southern  Ry.  Co.  v.  Harrington  (Ala.),  36  R.  R.  R.  148, 
59  Am.  &  Eng.  R.  Cas.,  N.  S.,  148,  52  So.  57. 

Indiana.— Malott  v.  Central  Trust  Co.,  168  Ind.  428,  22  R.  R.  R.  189, 
45  Am.  &  Eng.  R.  Cas.,  N.  S.,  189,  79  N.  E.  369. 

Kentucky. — Louisville,  etc.,  R.  Co.  v.  Kingman  (Ky.),  5  Am.  & 
Eng.  R.  Cas.,  N.  S.,  411. 

Maine. — Libby  v.  Maine  Cent.  R.  Co.,  85  Me.  34,  26  Atl.  943. 

Minnesota. — Decker  v.  Chicago,  etc.,  Ry.  Co.  (Minn.),  24  R.  R.  R. 
687,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  587,  112  N.  W.  901. 

Missouri. — Mellor  v.  Missouri  Pac.  R.  Co.,  105  Mo.  455,  16  S.  W. 
849. 

Montana. — Hoskins  v.  Northern  Pac.  R.  Co.  (Mont.),  34  R.  R.  R. 
174,  57  Am.  &  Eng.  R.  Cas.,  N.  S..  174,  102  Pac.  988. 

New  York.— Seybolt  v.  New  York,  etc.,  R.  Co.,  95  N.  Y.  562,  18 
Am.  &  Eng.  R.  Cas.  162,  47  Am.  Rep.  75,  affirming  31  Hun  100. 

South  Carolina. — Hammond  v.  Northeastern  R.  Co.',  6  S.  Car.  130. 

Tennessee.— Illinois  Cent.  R.  Co.  v.  Porter,  117  Tenn.  13,  20  R.  R. 
R.  686,  43  Am.  &  Eng.  R.  Cas..  N.  S.,  686.  94  S.  W.  666. 
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,_Gulf,  etc.,  R.  Co.  V,  Wilson,  79  Tex.  371,  15  S.  W.  280; 
Houston,  etc.,  Ry.  Co.  v,  McCullough,  22  Tex.  Civ.  App.  208,  55  S. 
W.  392;  International,  etc.,  R.  Co.  v.  Davis,  17  Tex.  Civ.  App.  340, 
43  S.  W.  540. 

Utah.— Schuyler  v.  Southern  Pac.  Co.  (Utah),  37  R.  R.  R.  521,  60 
Am.  &  Eng.  R.  Cas.,  N.  S.,  521,  109  Pac.  Rep.  458. 

Virginia.— Norfolk,  etc.,  R.  Co.  v.  Shott,  92  Va.  34,  22  S.  E.  811. 

England. — Collett  v.  London,  etc.,  R.  Co.,  16  Q.  B.  984,  15  Jur. 
1053,  20  L.  J.  Q.  B.  411. 

Same  Degree  of  Care  Due. — A  railroad  owes  the  same  degree  of 
care  to  mail  agents  riding  in  postal  cars  in  charge  of  the  mails  as 
they  do  to  passengers.  Seybolt  v.  New  York,  etc.,  R.  Co.  18  Am.  & 
Eng.  R.  Cas.  162,  95  N.  Y.  562,  47  Am.  Rep.  75,  affirming  31  Hun 
100. 

Railroad  under  Same  Duty. — A  railroad  company  is  under  the  same 
legal  duty  to  avoid  injury  to  a  mail  clerk  carried  in  pursuance  with  a  con- 
tract with  the  government  as  toward  an  ordinary  passenger,  re- 
gardless of  whether  the  relation  of  carrier  and  passenger  technically 
exists-  or  not.  Barker  v.  Chicago,  etc.,  Ry.  Co.  (111.),  35  R.  R.  R. 
470,  58  Am.   &  Eng.   R.  Cas.,  N.   S.,  470,  90  N.  E.  1057. 

Employees  of  the  railway  mail  service,  traveling  in  the  postal  or 
mail  cars  in  charge  of  the  mails  under  a  contract  between  the 
government  and  the  carrier  for  the  carriage  of  mail  and  the  mail 
clerks,  are  "passengers  for  hire,"  to  whom  the  carrier  owes  the 
same  duty  that  it  owes  to  passengers  riding  in  passenger  cars 
in  so  far  as  its  liability  for  personal  injuries  arising  from  its  neg- 
ligence is  concerned.  Schuyler  v.  Southern  Pac.  Co.  (Utah),  37  R. 
R-  R.  521,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  521,  109  Pac.  Rep.  458. 

Position  as  Advantageous. — A  postal  agent  on  a  railroad  train, 
under  a  contract  with  the  United  States  for  the  transportation  of 
mails  and  postal  clerks,  occupies  a  position  as  advantageous  as  that 
of  a  passenger,  if  not  in  fact  one,  in  case  of  injury  by  the  negligence 
of  the  railroad.  Magoffin  v.  Missouri  Pac.  Ry.  Co.,  102  Mo.  540,  15 
S.  W.  76. 

Derailment — Postal  Clerk  Injured — Relation— Burden  of  Proof. — If 
a  railway  postal  clerk  was  in  charge  of  the  mail  at  the  time  he  was 
injured  by  the  derailment  of  a  train,  in  an  action  against  the  rail- 
road company  for  his  injuries  the  burden  of  proving  he  was  a 
passenger  would  not  rest  on  him,  as  U.  S.  Rev.  Stat.,  4000,  imposes 
on  railway  companies  carrying  mail  the  duty  to  also  carry,  without 
extra  compensation,  the  person  in  charge  thereof.  Hoskins  v.  North- 
cm  Pac.  R.  Co.  (Mont.),  34  R.  R.  R.  174,  57  Am.  &  Eng.  R.  Cas., 
N.  S.,  174,  102  Pac.  988. 

Same — SameH-OfiF  Duty— Status^Burden  of  Proof. — But  where,  in 
an  action  against  a  railroad  company  by  a  railway  postal  clerk 
for  injuries  incurred  when  he  was  off  duty,  caused  by  the  derailment 
of  a  train,  plaintiff  elected  to  rest  his  case  without  offering  any 
testimony   as   to   the   cause   of  the   derailment,    the   burden   was   on 
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him  to  prove  that  he  was  a  passenger,  and  it  was  incumbent  on 
him  to  show,  either  that  defendant  was  under  a  specific  contractual 
or  statutory  obligation  to  the  government  to  carry  him  in  the  mail 
car  where  he  was  at  the  time  or  that  defendant  recognized  the  re- 
quest for  transportation  embodied  in  a  photograph  commission, 
relating  to  his  transportation  when  he  was  off  duty.  Hoskins  v. 
Northern  Pac.  R.  Co.  (Mont),  34  R.  R.  R.  174,  57  Am.  &  Eng.  R. 
Cas.,   N.   S.,  174,   102  Pac.  988. 

Pennsylvania  Statute. — And  in  Foreman  v.  Pennsylvania  R.  Co. 
(Pa.),  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  246,  it  is  held  that  a  postal 
clerk,  when  traveling  on  trains  in  the  pursuance  of  his  duties,  is  not 
a  passenger  within  the  meaning  of  the  statute  of  Pennsylvania 
providing,  in  substance,  that  the  right  of  action  or  recovery  for 
injuries  sustained  by  a  person  not  a  passenger  nor  an  employee  of 
the  railroad,  while  he  is  lawfully  employed  on  a  railroad  train,  shall 
be  only  such  as  would  exist  if  he  were  an  employee  of  the  railroad 
company. 

A  route  or  mail  agent  in  the  employ  of  the  United  States  Post 
Office  Department,  while  traveling  on  a  railroad  in  the  performance 
of  his  duties,  is  not  a  passenger  within  the  meaning  of  Pa.  Act  of 
April  4th,  1868.  Pennsylvania  R.  Co.  v.  Price,  1  Am.  &  Eng.  R.  Cas. 
234,   96   Pa.   St.  256. 

Rationale  of  Rule. — In  Price  v,  Pennsylvania  R.  Co.,  113  U.  S.  218, 
28  L.  Ed.  980,  it  is  held  that  one  traveling  on  a  railroad  in  charge 
of  mail,  under  the  provision  of  §  400  U.  S.  Rev.  Stat.,  does  not 
thereby  acquire  the  rights  of  a  passenger,  in  case  he  is  injured  on 
the  railroad  through  negligence  of  the  company's  servants.  In  this 
case  it  is  said  in  the  opinion:  "The  person  thus  to  be  carried  with 
the  mail  matter,  without  extra  charge,  is  no  more  a  passenger  be- 
cause he  is  in  charge  of  the  mail,  nor  because  no  other  compensation 
is  made  for  his  transportation,  than  if  he  had  no  such  charge,  nor 
docs  the  fact  that  he  is  in  the  employment  of  the  United  States,  and 
that  defendant  is  bound  by  contract  with  the  government  to  carry 
him,  affect  the  question.  It  would  be  just  the  s2ime  if  the  company 
had  contracted  with  any  other  person  who  had  charge  of  freight 
on  the  train  to  carry  him  without  additional  compensation." 

3.  Express  Messengers. 

An  express  messenger,  while  riding  in  an  express  car,  in  the 
course  of  his  employment,  by  virtue  of  the  contract  between  the 
express  company  and  the  railroad  company,  is  a  passenger  of  the 
railroad  company,  so  far  as  its  liability  for  injuries  sustained  by  him 
is  concerned. 

United  States.— Voight  v.  Baltimore,  etc.,  R.  Co.  (C.  C.  A.),  79  Fed. 
561. 

Alabama.— Southern  R.  Co.  v.  Harrington  (Ala.),  36  R.  R.  R.  148, 
59  Am.  &  Eng.  R.  Cas.,  N.  S.,  148,  62  So.  57. 

Arkansas. — Fordyce  v.  Jackson,  56  Ark.  594,  20  S.  W.  528,  597. 
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CalifomUL — Yeomans  v.  Contra  Costa  S.  N.  Co.,  44  Cal.  71. 

Kentucky.— Davis  v.  Chesapeake  &  O.  Ry.  Co.  (Ky.),  24  R.  R.  R- 
170,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  170. 

New  York.— Blair  v.  Erie  R.  Co.,  66  N.  Y.  313;  Brewer  v.  New 
York,  etc.,  Ry.  Co.,  124  N.  Y.  59,  26  N.  E.  324. 

Ohio. — Pennsylvania  Co.  v,  Woodworth,  26  Ohio  St.  685. 

raw^y — ^Jennings  v.  Grand  Trunk  R.  Co.,  15  Ont.  App.  477. 

4.  Same— Contrary  View. 

See  Chicago  &  N.  W.  Ry.  Co.  v.  O'Brien  (C.  C.  A.),  132  Fed.  693; 
Long  V.  Lehigh  Valley  R.  Co.  (C.  C.  A.),  12  R.  R  R  508,  35  Am.  & 
Eng.  R.  Cas.,  N.  S.,  508,  130  Fed.  Rep.  870. 

Only  Entitled  to  Care  Due  Railroad's  Employees.. — In  Chicago  & 
N.  W.  Ry.  Co.  V.  O'Brien  (C.  C.  A.),  132  Fed.  593,  it  is  held  that  an 
express  messenger,  while  riding  in  a  car  furnished  by  a  railroad 
company  to  the  express  company  by  which  he  is  employed,  under  a 
contract  by  which  he  is  carried  free,  occupies  a  relation  to  the  rail- 
road company  analogous  to  that  of  one  of  its  own  employees,  and 
the  care  which  the  railroad  owes  him  in  respect  to  the  condition  of 
its  track,  engine,  and  the  operation  of  its  train  is  measured  by  that 
it  owes  to  those  in  its  immediate  service. 

5.  Passengers  on  Cars  of  Sleeping  Car  Company  as  Railroad's 

Passengers. 

According  to  the  weight  of  authority,  passengers  while  on  the 
cars  of  a  sleeping  car  company,  are  the  passengers  of  the  railroad 
company  of  whose  train  the  sleeping  car  forms  a  part.  Denver,  etc., 
R  Co.  V,  Derry  (Colo.),  36  R.  R  R.  141,  59  Am.  &  Eng.  R.  Cas.,  N. 
S.,   141.   108   Pac.  172. 

Blind  Passenger  Injured  on  Sleeper  Not  Yet  Attached  to  Train — 
Direction  of  Porter. — With  the  knowledge  of  a  railroad  company,  it 
was  customary  for  a  sleeping  car  company  to  have  its  sleeper  ready 
for  passengers  of  the  railroad  company  before  the  train  to  which 
it  was  to  be  attached  arrived.  A  blind  passenger,  having  a  through 
ticket,  changed  cars  at  a  station  where  a  sleeping  car  was  ready, 
and  having  a  berth  therein,  the  porter  of  the  train  on  which  he  had 
arrived  took  him  over  to  the  porter  of  the  sleeping  car  who  was 
infomed  of  his  blindness,  and  through  his  negligence  he  was  injured 
while  attempting  to  go  to  his  berth.  It  was  held  that  such  passenger 
was  a  passenger  of  the  railroad  company  when  he  was  so  injured. 
Denver,  etc.,  R.  Co.  v.  Derry  (Colo.),  36  R.  R.  R.  141,  59  Am.  &  Eng.  ■ 
R.  Cas.,  N.  S.,  141,  108  Pac.  172. 

6.    Sleeping  Car  Compan/s  Employees. 

According  to  the  weight  of  authority,  the  employees  of  a  sleeping 
car  company,  while  on  the  train  of  a  railroad  company  of  which 
a  car  or  cars  of  the  sleeping  car  company  form  a  part,  in  such 
capacity,     are    not   entitled    to    the    care   and   protection    from    the 
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railroad  company  wliich  it  owes  its  passengers.  Denver,  etc.,  R.  Co. 
V.  Whan  (Colo.),  23  R.  R.  R.  70,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  70, 
89  Pac.  39;  Hughson  v.  Richmond,  etc.,  R.  Co.,  2  App.  Cas.  (D.  C), 
98.  But  see  Jones  v.  St.  Louis,  etc.,  R.  Co.,  125  Mo.  666,  28  S.  W. 
883. 

Dcigree  of  Care — Presumption  of  Negligence. — In  Hughson  v.  Rich- 
mond &  D.  R.  Co.  (D.  C),  2  App.  Cas.  98,  it  is  held  that  an  employee 
of  the  Pullman  Company,  who  is  given  free  transportation  by  a 
railroad  company,  by  the  terms  of  a  contract  between  the  companies, 
is  not  a  passenger  of  the  railroad  on  whose  line  he  runs,  in  any 
such  sense  as  to  require  of  the  railroad  company  the  highest  degree 
of  skill  and  care  in  the  operation  of  its  road,  and  if  injured  negli- 
gence on  part  of  the  railroad  will  not  be  presumed  prima  facie,  as 
in  the  case  of  a  passenger,  from  the  mere  fact  of  the  occurrence  of 
the  accident  and  infliction  of  the  injury. 

But  in  Jones  v.  St.  Louis,  etc.,  R.  Co.,  125  Mo.  666,  28  S.  W.  883, 
it  is  held  that  a  porter  of  a  Pullman  palace  car,  whose  duties  are  to 
wait  on  passengers  and  collect  the  fares  in  such  car,  and  wlio,  by 
his  contract  with  the  palace  car  company  and  the  contract  between 
the  latter  and  the  railroad  company,  is  subject  to  the  rules  and 
regulations  of  the  railroad  company,  is  a  passenger  of  the  railroad 
company  in  respect  to  the  careful  running  and  management  of  the 
train.  In  this  case  it  is  said  in  the  opinion:  "Plaintiff  (a  Pullman 
car  porter)  was  transported  over  defendant's  road  under  a  contract 
which  was  supported  by  a  sufficient  consideration;  he  was  entitled  to 
the  rights  of  a  passenger  in  respect  to  the  careful  running  and 
management  of  the  train.  The  rights  of  plaintiff  and  the  obligations 
of  defendant  (the  railroad  company)  do  not  differ  materially  in  these 
respects  from  those  which  are  implied  under  contracts  between  a  transpor- 
tation company  and  the  government  by  which  the  former  agrees  to 
carry  the  agents  which  have  charge  of  the  mails;  or  under  contracts 
with  express  companies  to  transport  their  agents  who  are  in  charge  of 
their  business;  or  with  shippers  of  live  stock  to  carry  the  persons 
in  charge  of  the  stock.  Under  these  contracts  the  persons  carried 
are  uniformly  held  to  be  entitled  to  the  protection  of  passengers." 

7.  Carrier's  Employees  While  Riding  upon  Its  Vehicles. 

a.  Riding  to  or  from  Work. 

Conflict  of  Authority. — On  the  question  whether  employees  of  the 
railroad  company,  when  being  transported  to  or  from  work  on  the 
company's  trains  or  cars,  whether  on  passenger,  freight,  or  con- 
struction trains,  street  cars,  or  hand  cars,  are  passengers,  even  when 
they  are  being  carried  outside  of  their  hours  of  labor  and  have  nothing 
to  do  in  connection  with  the  operation  of  the  trains  or  cars  upon 
which  they  are  riding,  there  seems  to  be  a  sharp  conflict  of  au- 
thority. 

Majority  Doctrine. — But  according  to  what  seems  to  be  the  weight 
of   authority,   a    railroad    employee   while    riding   to   or   from   work 
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on  his  company's  train  or  street  car,  upon  which  he  has  no  duties 
to  perform,  where  he  is  granted  free  transportation  not  as  part  of 
his  wages,  but  according  to  the  custom  of  the  railroad,  is  not  a 
passenger  for  hire,  and  cannot  hold  the  company  liable  as  a  carrier 
of  passengers  for  injuries  sustained  by  him  while  so  traveling. 

United  States. — Louisville,  etc.,  R.  Co.  v.  Stuber  (C.  C.  A.),  108 
Fed.  Rep.  934. 

Alabama. — Birmingham,  etc.,  Co.  v.  Sawyer  (Ala.),  29  R.  R.  R. 
779,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  779,  47  So.  67. 

Arkansas. — St.  Louis,  etc.,  Ry.  Co.  v.  Harmon,  85  Arlc.  503,  29  R. 
R.  R.   104,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  104,  109  S.  W.  295. 

Indiana. — Indianapolis,  etc.,  Co.  v,  Andis,  33  Ind.  App.  625,  72  N. 
E.  145. 

Kansas. — Kansas  Pac.  R.  Co.  z/.  Salmon,  11  Kan.  83;  McQueen  v. 
Central  Branch,  etc.,  R.  Co.,  30  Kan.  689,  1  Pac.  139. 

Massachusetts. — Kilduff  v.  Boston  Elev.  Ry.  Co..  195  Mass.  307,  25 
R.  R.  R.  166,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  166,  81  N.  E.  191; 
O'Brien  v.  Boston,  etc.,  R.  Co.,  138  Mass.  387,  52  Am.  Rep.  279; 
Gillshannon  v.  Stony  Brook  R.  Corp.,  10  Cush.   (Mass.),  228. 

Pennsylvania. — Ryan  v.  Cumberland  Valley  R.  Co.,  23  Pa.  St.  384. 

Rhode  Island. — lonnone  v.  New  York,  etc.,  R.  Co.,  21  R.  L  452,  44 
Atl.  592,  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  359. 

Canada. — May  v.  Ontario,  etc.,  R.  Co.,  10  Ont.  70,  26  Am.  &  Eng. 
R.  Cas.,  N.  S.,  337. 

Paymaster  Traveling  from  Station  to  Station — Construction  of  In^ 
snrance  Policy. — A  paymaster  of  a  railroad  company  traveling  upon 
business  of  the  company  from  station  to  station  on  the  line  of  the 
company,  and  stopping  between  stations  for  the  purpose  of  paying 
oflF  employees  of  the  company  wherever  they  may  be,  is  not,  while 
so  doing,  a  "passenger,"  within  the  meaning  of  a  clause  in  a  policy 
of  accident  insurance  granting  double  indemnity  to  the  insured  if 
injured  while  riding  as  a  passenger  on  a  car  using  steam  as  a 
motive  power.  Travelers'  Ins.  Co.  v.  Austin,  116  Ga.  264,  5  R.  R.  R. 
433.  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  433,  42  S.  E.  522. 

Bridge  Superintendent  Requested  to  Go  to  Point  on  Line  Where 
Construction  is  Incomplete. — A  superintendent  of  railroad  construc- 
tion who  requests  a  bridge  superintendent,  in  the  course  of  his  em- 
ployment, to  go  to  a  point  on  the  line  where  the  construction  is 
incomplete,  does  not  thereby,  on  behalf  of  the  railroad  company, 
invite  the  bridge  superintendent  to  become  a  passenger.  Evansville, 
etc.,  R.  Co.  V.  Barnes,  137  Ind.  306,  36  N.  E.  1092. 

Riding  Home  in  Caboose  ot  Freight  Train. — In  Kansas  Pac.  Ry.  Co. 
V.  Salmon,  11  Kan.  83,  jt  is  held  that  one  in  the  employment  of  a 
railroad  company,  while  riding  from  his  home  to  his  employment  in 
a  caboose  car  attached  to  a  freight  train,  without  paying  fare,  ac- 
cording to  the  custom  and  the  understanding  of  the  parties,  from  which 
car  and    train    all    persons   except    employees    of    the    company   are 
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excluded,  of  which  exclusion  such  person  has  full  knowledge,  is  not 
a  passenger  of  the  railroad. 

Construction  Gang  Carried  in  Special  Car. — Men  engaged  in  con- 
structing railroad  tracks  were  taken  to  and  from  the  place  of  work 
in  a  special  car  furnished  by  the  company  for  the  mutual  accommo- 
dation of  the  men  and  the  company.  The  men  paid  no  fare.  It 
was  held  that  the  men  were  not  passengers.  Kilduff  v.  Boston  Elev. 
Ry.  Co.,  195  Mass.  307,  25  R.  R.  R.  166,  48  Am.  &  Eng.  R.  Cas.,  N. 
S.,  166,  81  N.  E.  191. 

Common  Lfaborer  Riding  to  Work  Place  on  Gravel  Train. — In 
Gillshannon  v.  Stony  Brook  R.  Corp.,  10  Cush.  (Mass.),  228,  it  is 
held  that  a  common  laborer  on  a  railroad  while  riding  on  a  gravel 
train  to  his  place  of  labor,  ?nd  injured  by  the  negligence  of  his 
employer's  servants  in  charge  of  the  train,  was  not  entitled  to  re- 
cover as  a  passenger  of  the  railroad  company.  In  this  case  it  is  said, 
in  the  opinion:  "If  the  plaintiff  was  by  the  contract  of  service  entitled 
to  be  carried  by  the  defendants  to  the  place  of  his  labor,  then  the 
injury  was  received  while  engaged  in  the  service  for  which  he  was 
employed,  and  so  falls  within  the  ordinary  cases  of  servants  sus- 
taining an  injury  from  the  negligence  of  other  servants.  If  it  be 
not  properly  inferable  from  the  evidence  that  the  contract  between 
the  parties  actually  embraced  this  transportation  to  the  place  of 
labor,  it  leaves  the  case  to  stand  as  a  permissive  privilege  granted  to 
the  plaintiff,  of  which  he  availed  himself,  to  facilitate  his  labors  and 
service,  and  is  equally  connected  with  it,  and  the  relation  of  master 
and  servant,  and  therefore  furnished  no  ground  for  maintaining  this 
action." 

Section  Master  Riding  to  His  Lodging  Place. — In  Wright  v.  North- 
hampton, etc.,  R.  Co.,  10  Am.  &:  Eng.  R.  Cas.,  N.  S.,  151,  122  N.  Car. 
852,  29  S.  E.  100,  it  is  held  that  a  section  master,  who,  after  his 
day's  work,  rides  on  a  train  of  his  employer  to  his  lodging  place 
without  paying  or  expecting  to  pay  fare,  is  not  a  passenger.  In 
this  case  it  is  said  in  the  opinion:  "He  (the  section  master)  invariably 
used  the  handcar  or  the  train  of  the  company  to  aid  him  in  the 
prosecution  of  his  work.  The  act  of  going  to  and  from  his  work  in 
the  manner  pointed  out,  although  for  the  benefit  of  the  plaintiff, 
connects  him  with  the  service  of  the  company,  although  he  was  not 
actually  engaged  in  the  work  for  which  he  was  employed  at  the  time 
of  his  injury.  If  there  had  been  a  contract  between  the  plaintiff 
and  the  company  that  the  plaintiff  should  be  carried  to  and  from 
his  work  to  his  sleeping  place  then  certainly  the  plaintiff  would  have 
been  injured  while  engaged  in  the  service  for  which  he  was  employed. 

Employee  Invited  to  Ride  to  Point  Adjacent  to  His  Homo. — In 
lonnone  v.  New  York,  etc.,  R.  Co.,  21  R.  I.  452,  44  Atl.  592,  16  Am. 
&  Eng.  R.  Cas.,  N.  S.,  359,  it  is  held  that  where  a  servant  of  rail- 
road company,  upon  the  completion  of  his  work,  is  invited  to  ride  in 
the  company's  car  to  a  point  adjacent  to  his  home,  the  carriage 
being  gratuitous,  the  relation  of  carrier  and  passenger  is  not  thereby 
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created  between  them,  but  it  is  to  be  regarded  as  a  privilege 
incident  to  the  contract  of  service  accorded  by  the  company  merely 
by  reason  of  such  contract. 

Riding  from  Work  on  Slide  Board. — Plaintiff  was  employed  as  a 
section  hand,  the  crew  working  on  the  top  of  a  mountain  in  the 
daytime  and  descending  in  the  evening  after  the  day's  work  was 
done.  While  the  men  sometimes  descended  on  a  train,  they  were 
also  furnished  slide  boards,  which  were  attached  to  the  rails,  and  on 
which  they  descended  by  gravity.  It  was  held  that  plaintiff  was  not 
a  passenger  in  descending  on  a  slide  board,  his  ride  down  the 
mountain  being  a  mere  incident  to  his  employment.  Kfndellan  v.  Mt. 
Washington  Ry.  Co.  (N.  H.),  41  R.  R.  R.  430,  64  Am.  &  Eng.  R. 
Cas.,  N.  S.,  430. 

Engineer  Riding  to  Examine  Road — Derailment. — But  where  one, 
after  securing  an  appointment  of  locomotive  engineer,  was  traveling 
on  a  locomotive  for  the  purpose  of  informing  himself  more  particularly 
as  to  the  character  of  the  road,  and  was  killed  by  the  train  leaving 
the  track,  owing  to  the  negligence  of  the  engineer  in  charge,  whether 
deceased  was  or  was  not  a  passenger  was  for  the  jury.  Wilkes  v, 
Buffalo,  etc.,  Ry.  Co.  (Pa.),  23  R.  R.  R.  49,  46  Am.  &  Eng.  R.  Cas.. 
N.  S.,  49,  65  Atl.  787. 

b.  Same — Contrary  View. 

Goorgia. — Carswell  v.  Macon,  etc.,  R.  Co.,  9  R.  R.  R!  833,  32  Am. 
&  Eng.  R.  Cas.,  N.  S.,  833,  45  S.  E.  695,  118  Ga.  826;  Central  R.  Co. 
V,  Henderson,   69   Ga.  715. 

Louisiana. — Dodson  v.  New  Orleans,  etc.,  R.  Co.,  52  La.  Ann.  1127, 
27  So.   670. 

Maryland. — State  v.  Western  Maryland  R.  Co.,  63  Md.  433,  21  Am. 
&  Eng.  R.  Cas.,  503. 

Tennessee. — Chattanooga  Rapid  Transit  Co.  v,  Venable  (Tenn.),  19 
Am.  &  Eng.  R.  Cas.,  N.  S.,  768,  105  Tenn.  461. 

Employnoent  Disconnected  with  Running  of  Trains.. — In  Central 
R.  Co.  V.  Henderson,  69  Ga.  715,  it  is  held  that  though  one  may 
be  an  employee  of  a  railroad  company,  yet  if  his  agency  is  dis- 
connected from  the  running  of  trains,  and,  while  traveling  on  a  free 
ticket,  he  is  injured  by  the  running  of  a  train,  he  stands  in  the 
position  of  a  passenger. 

Railroad's  Telegraph  Lineman  Riding  to  Work  on  Its  Train. — One 
employed  by  a  railroad  company  as  a  telegraph  lineman,  and  who 
is  transported  to  and  from  his  work  free  of  charge  by  the  railroad 
company,  and  who  while  so  traveling  has  nothing  to  do  with  the 
control  or  operation  of  the  train  on  which  he  is  riding,  is  a  passenger, 
to  the  extent  that  the  company  is  bound  to  exercise  extraordinary 
diligence  to  keep  from  injuring  him.  Carswell  v.  Macon,  etc.,  R.  Co., 
9  R.  R.  R.  833,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  833,  45  S.  E. 
695,   118   Ga.   826. 

Bridge  Builder  Riding  in  Order  to  Assist  in  Loading  Timber  on 
Cars. — Defendants  employed  the  plaintiff  to  frame  and  build  a  bridge 
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on  their  road,  and  while  he  was  engaged  in  the  work,  the  defendants 
directed  him  to  proceed  in  their  cars  to  a  certain  point,  and  assist 
in  loading  timbers  for  the  bridge.  It  was  held  that  plaintiff  was  a 
passenger  while  riding  to  such  point  on  defendant's  cars.  Gillen- 
water  v.  Madison,  etc.,  R.  Co.,  5  Ind.  339. 

Power  House  Employee  Riding  to  or  from  Work  on  Pass — ^Not 
Fellow  Servant  of  Motorman. — A  servant  employed  to  labor  by  the 
day  in  the  power  house  of  a  railroad  company,  and  who  is  furnished 
with  a  free  pass,  under  a  rule  of  the  company,  which  entitled  him  to 
ride  on  any  of  the  company's  cars  at  any  time,  and  about  his  own 
business,  during  the  continuance  of  his  employment,  is  a  passenger 
when  riding  either  to  or  from  his  place  of  labor,  and  not  a  fellow 
servant  of  the  motorman  in  charge  of  the  car,  and  is  entitled  to 
the  same  rights  as  a  passenger  for  hire.  Harris  v.  City,  etc.,  R.  Co. 
(W.  Va.),  40  R.  R.  R.  610,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  610,  70  S.  E. 
859.  In  this  case  it  is  said  in  the  opinion.  ^'Counsel  for  defendant 
rely  upon  the  cases  of  Sanderson  v.  Panther  Lumber  Co.,  50  W.  Va. 
42,  40  S.  E.  368;  Jackson  v.  Railroad  Co.,  43  W.  Va.  380,  27  S.  E. 
278,  31  S.  E.  258,  46  L.  R.  A.  337;  and  Knicely  v.  West  Virginia,  etc., 
R.  Co.,  64  W.  Va.  278,  61  S.  E.  811,  17  L.  R.  A.  (N.  S.),  370, 
as  decisive  of  this  case.  In  all  these  cases  the  injury  occurred  at  the 
very  moment  while  the  servant  was  engaged  in  the  service  of  his 
master  and  was  evidently  one  of  the  risks  which  the  servant  had 
assumed  while  engaged  in  such  service." 

Employee  of  Lumber  Company  Returning  from  Work  on  Its 
Train. — As  regards  liability,  an  employee  of  a  lumber  company,  who, 
having  boarded  a  train  on  its  logging  road,  as  was  his  custom,  to 
return  to  hjs  home  from  his  work  at  night,  was  injured  while 
alighting  through  negligent  operation  of  the  train,  was  a  passenger. 
Roberson  v.  Greenleaf,  etc.,  Co.  (N.  Car.),  40  R.  R.  R.  593,  63  Am. 
&  Eng.  R.  Cas.,  N.  S.,  593,  70  S.  E.  630. 

Night  Watchman  and  Gatekeeper  Riding  to  Work. — In  Chatta- 
nooga Rapid  Transit  Co.  v.  Venable,  19  Am.  &  Eng.  R.  Cas.,  N.  S., 
768,  105  Tenn.  461,  it  is  held  that  an  employee  of  the  railroad, 
having  nothing  to  do  with  the  operation  of  trains,  but  performing 
service  at  a  station  as  night  watchman  and  gatekeeper,  who  is  per- 
mitted by  the  company  to  ride  to  and  from  his  place  of  service  on 
its  trains,  without  payment  of  fare,  is  a  passenger  while  thus  on 
its  trains. 

Employee  on  Train  to  Receive  Wages.— In  Loui^ille,  etc.,  R.  Co. 
V,  Stacker,  86  Tenn.  343,  6  S.  W.  737,  it  is  held  that  a  railroad  com- 
pany that  invites  its  employees  on  board  its  train  to  receive  his 
wages  must  exercise  the  same  degree  of  care  and  diligence  for  his 
safety,  while  he  is  on  or  leaving  the  train,  as  if  he  w^ere  a  passenger. 

c.  Riding  for  Purpose  Disconnected  with  His  Work,  by  Virtue  of 
Custom  to  Give  Free  Transportation  to  Carrier's  Employees. 

According  to  the  weight  of  authority,  a  railroad  employee,  while 
on  his  company's  train  or  car,  not  to  ride  to  or  from  work  or  for 
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a  purpose  in  any  may  connected  with  his  employment,  but  for  some 
other  purpose  of  his  own,  although  not  paying  fare,  and  being 
carried  under  a  custom  to  give  free  transportation  to  employees  of 
the  railroad,  is  entitled  to  the  same  care  and  protection  as  an  ordi- 
nary passenger  for  hire.  McDaniel  v.  Highland  Ave.,  etc.,  R.  Co.,  90  ' 
Ala.  64,  8  So.  41;  Simmons  v.  Oregon  R.  Co.,  41  Ore.  151,  4  R.  R.  R. 
896,  27  Am.  &  Eng.  R  Cas.,  N.  S.,  896,  69  Pac.  440;  Dickinson  v. 
West  End  St.  Ry.  Co.,  177  Mass.  365,  59  N.  E.  60;  Louisville,  etc., 
R.  Co.  V.  Scott,  108  Ky.  392,  56  S.  W.  674. 

A  railroad  employee  traveling  free  according  to  his  contract  of 
service,  but  on  his  own  private  business,  and  when  his  time  is  his 
own,  is,  so  far  as  relates  to  the  company's  liability  for  injuries  due 
to  the  negligence  of  its  employees,  a  passenger.  Simmons  v.  Oregon 
R.  Co.,  41  Ore.  151,  4  R.  R.  R.  896,  27  Am.  &  Eng.  R.  Cas.,  N.  S^ 
896,  69  Pac.  440. 

Day-Laborer  Allowed  to  Attend  His  Own  A£FairB  When  Not 
Needed  for  the  Day. — In  McDaniel  v.  Highland  Ave.,  etc.,  R.  Co.,  9Q 
Ala.  64,  8  So.  41,  it  is  held  that  one  who  is  employed  by  a  railroad 
company  as  a  day-laborer,  reporting  daily  for.  service,  and  subject 
lo  call  as  such,  but  allowed  to  attend  to  other  business  when  not 
needed  for  the  day,  and  who  gets  on  a  train  of  the  company  for 
his  own  purposes  when  "off  duty,"  occupies  the  position  of  a  pas- 
senger. 

Station  Agent  Riding  by  Permission  of  Conductor.-^In  Louisville 
&  N.  R.  Co.  V.  Scott,  108  Ky.  392,  56  S.  W.  674,  it  is  held  that  a 
station  agent,  while  riding  to  his  home  on  a  passenger  train  of  his  em- 
ployer, by  permission  of  the  conductor,  five  hours  after  his  labors 
of  the  day  had  ceased,  was  a  passenger,  and  did  not  assume  the  risks 
attending  the  operation  of  the  train  with  the  coach,  instead  of  the 
engine,  in  front. 

Motorman  Riding  to  Dinner  on  Front  Platform — Rule— Fellow 
Servant— In  Dickinson  v.  West  End  St.  Ry.  Co.,  177  Mass.  365,  59 
N.  E.  60,  it  is  held  that  a  motorman  in  the  employ  of  a  street  car 
company,  when  going  home  to  dinner  after  his  morning's  work, 
riding  free  on  the  front  platform  of  a  car  of  the  company  under 
a  rule  permitting  employees  of  the  company  in  uniform  to  do  so, 
is  a  passenger,  and  not  a  fellow  servant  of  the  motorman  operating 
the  car. 

In  this  case  it  is  said  in  the  opinion:  "The  question  is,  whether 
at  the  time  of  the  accident  the  plaintiff  was  riding  in  the  full  exercise 
of  the  rights  given  by  this  rule  (permitting  employees  in  uniform  to 
ride  free)  or  whether  he  was  on  the  car  In  the  performance  of  his 
duties  as  servant  of  the  defendant,  so  as  to  make  him  at  that  moment 
a  fellow  servant  of  the  motorman.  The  bill  of  exceptions  answer 
this  question  in  its  statement  as  follows:  his  work  for  the  defend- 
ant consisted  of  a  certain  number  of  trips  at  fixed  and  regular 
times  each  day;  at  the  time  of  the  accident,  he  was  not  on  actual 
duty,  but  at  about  noon  had  finished  his  work  of  that  morning,  got 
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on  the  first  car  that  came  along  and  was  going  home  to  dinner; 
that  he  took  no  part  in  the  management  of  this  car;  that  he  usually 
had  about  three  hours,  between  twelve  and  three  o'clock,  during 
which  he  was  not  on  actual  duty,  and  his  time  was  his  own;  and  he 
'  usually  returned  home  about  noon  to  dinner.  The  car  on  which  he 
was  riding  was  not  on  the  line  on  which  he  was  employed. 

*  *  *  It  was  no  part  of  his  duty  to  defendant,  as  a  servant,  to 
take  the  car  on  which  he  was  riding  and  go  to  a  particular  place 
for  his  dinner.  He  might  go  where  he  pleased  and  when  he  pleased 
during  the  interval  before  coming  back  to  work." 

Car  and  Engine  Borrowed  by  Railroad's  Employees  by  Permissioa 
of  Yardmaster. — But  where  deceased  and  other  employees  of  de- 
fendant railroad  company  had  borrowed  a  car  and  engine  for  their 
own  purposes,  by  permission  of  defendant's  yardmaster,  and  in  the 
negligent  management  thereof  plaintiffs  intestate  was  killed,  it  was 
held  that  the  relation  of,  carrier  and  passenger  did  not  exist.  Davis 
V.  Chicago,  etc.,  R.  Co.,  45  Fed.  Rep.  543. 

d  Right  to  Transportation  Secured  by  Contract  of  Employment. 

And  it  is  generally  held  that  when  an  employee  of  a  railroad' 
company  is  riding  upon  a  tram  of  his  employer,  upon  which  he  has 
no  duties  to  perform,  and  he  is  entitled  to  such  transportation  as 
part  of  his  wages,  under  his  contract  of  employment,  his  relation  to 
the  railroad  company  is  that  of  a  passenger  for  hire. 

United  States.— Whitney  v.  New  York,  etc.,  R.  Co.  (C.  C.  A.),  19 
Am.  &  Eng.  R.  Cas.,  N.  S.,  184,  102  Fed.  850. 

lUinoiSb — St.  Louis,  etc.,  Ry.  Co.  v.  Waggoner,  90  111.  App.  556. 

Maine.— Herbert  v.  Portland  R.  Co.  (Me.),  28  R.  R.  R.  512,  51  Am. 
&   Eng.   R.   Cas.,   N.   S.,   512,  69  Atl.  266. 

Massachusetts.— Dugan  v.  Blue  Hill  St.  Ry.  Co.,  193  Mass.  431,  26 
R.  R.  R.  159,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  159,  79  N.  E.  748. 

Michigan.— Eberts  v.  Detroit,  etc.,  Ry.  Co.  (Mich.),  28  R.  R.  R.  159. 
51  Am.  &  Eng.  R.  Cas.,  N.  S.,  159. 

New  Jersey. — New  York,  etc.,  R.  Co.  v.  Burns,  51  N.  J.  L.  340,  17 
Atl.  630. 

Pennsylvania. — McNulty  v.  Pennsylvania  R.  Co.  (Pa.),  8  Am.  & 
Eng.  R.  Cas.,  N.  S.,  685. 

Rhode  Island.— Enos  v.  Rhode  Island,  etc.,  R.  Co.  (R.  I.),  24  R. 
R.  R.  612,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  612,  67  Atl.  5. 

Washington^ — Harris  v,  Puget  Sound  Elect.  Ry.  (Wash.),  34  R. 
R.  R.  45,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  45,  100  Pac.  838. 

West  Virginia. — Sanderson  v.  Panther  Lumber  Co.,  50  W.  Va.  42, 
40  S.  E.  368. 

In  Williams  v,  Oregon  S.  L.  R.  Co.,  18  Utah,  210,  54  Pac.  991,  it  is 
held  that  where  one  agrees  with  a  carrier  to  enter  into  its  em- 
ployment at  a  certain  place  in  the  future,  and,  in  consideration  of 
the  mutual  interests  of  both,  a  free  pass  is  given  to  the  place  of 
employment,  purporting  to  render  the  carrier  not  liable  for  injuries 
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caused  by  its  agents,  while  he  is  traveling  on  the  carrier's  road  to 
the  place  of  employment,  on  such  pass,  such  person  is  to  be  regarded 
as  a  passenger  for  hire,  and  not  an  employee. 

A  railroad  employee,  while  riding  on  a  train  of  his  company,  upon 
a  pass  to  and  from  his  residence  to  the  place  of  his  employment, 
is  entitled  to  the  same  care  and  protection  due  other  passengers. 
St.  Louis,  etc.,  Ry.  Co.  v,  Waggoner,  90  111.  App.  556. 

Street  Railway  Employee  Pajring  Fare  in  Coupons  Issued  as  Part 
of  Wages. — Where  an  employee  of  a  street  railway  is  riding  on  a 
regular  street  car  of  his  company  from  his  home  to  his  assigned 
place  of  work,  if  he  so  rides  of  his  own  volition,  and  not  by  the 
direction  of  the  company,  and  pays  his  fare  in  coupons  for  fare 
issued  to  him  by  the  company  as  a  part  of  his  wages,  he  is  a 
passenger.  Herbert  v.  Portland  R.  Co.  (Me.),  28  R.  R.  R.  512,  51  Am. 
&  Eng.  R.  Cas.,  N.  S.,  512,  69  Atl.  266. 

Tickets  as  Part  of  Flagman's  Wages. — A  railroad  flagman,  who  re- 
ceived as  compensation  for  his  services  a  weekly  sum  of  money  and 
transportation  tickets  on  the  railroad  to  convey  him  to  and  from  his 
work,  ^was  a  passenger  while  riding  home  on  one  of  the  tickets  after 
his  day's  work  has  been  fully  completed.  Enos  v.  Rhode  Island,  etc., 
Ry.  Co.  (R.  I.),  24  R.  R.  R.  612,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  612, 
67  Atl.  5. 

Transportation  as  Part  of  Wages — ^Traveling  on  Company's  Timcw — 
The  rights  of  one  injured  while  riding  on  a  train  were  those  of  a 
passenger,  and  not  of  an  employee,  though  he  was  also  an  em- 
ployee of  the  road,  he  not  only  having  ridden  on  transportation 
furnished  as  part  of  his  wages,  but  had  no  duties  to  perform  on 
the  train,  and  this  though  after  boarding  the  train  he  was  traveling 
on  the  time  of  the  company.  Harris  v.  Puget  Sound  Elect.  Ry. 
(Wash.),  34  R.  R.  R.  45,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  45,  100  Pac.  838. 

Traveling  on  Gang  Pass  Issued  to  Foreman  of  "Bonder  Gang" — 
Hiring  Unauthorized. — One  who  was  riding  with  H.  on  a  pass  issued 
by  the  carrier  to  H.,  who  was  in  its  employ  as  foreman  of  a  "bonder 
gang,"  reciting  "pass  H.  and  five  men,  bonders."  was  a  passenger, 
as  respects  liability  of  the  carrier  for  his  injury  from  the  wreck  of 
the  train,  even  if  his  hiring  by  H.  as  a  bonder  at  a  certain  amount 
per  day  and  transportation  to  and  from  work  was  unauthorized. 
Harris  v.  Puget  Sound  Elect.  R.  (Wash.),  34  R.  R.  R.  45,  57  Am. 
&  Eng.  R.  Cas.,  N.  S.,  45,  100  Pac.  838,  841. 

Borough  Policeman  Preserving  Order  in  Street  Cars — Riding  on 
Front  Platform — Derailment. — A  borough  policeman,  not  paid  by  the 
borough,  but  by  persons  needing  police  protection,  rendered  services 
to  a  traction  company  in  preserving  order  on  its  cars,  and  was 
paid  a  small  sum,  with  the  right  of  free  transportation,  he  was 
asked  by  a  conductor  to  board  a  car  on  an  outward  trip,  and  there 
being  no  disorder  on  the  return  trip,  the  conductor  asked  the  police- 
man to  go  on  the  front  platform  with  the  motorman,  where  he 
was  severely  injured  by  the  car  leaving  the   track  at  a  curve.     It 
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was  held  that  whether  the  policeman  was  a  passenger  at  the  time  of 
the  accident  was  for  the  jury.  Goehring  v.  Beaver  Val.  Traction 
Co.  (Pa.),  32  R.  R.  R.  459,  55  Am.  &  Eng.  R.  Cas.,  N.  S..  459, 
72  Atl.  259. 

Same — Contrary  View. — See  Russell  v.  Hudson  River  R.  Co.,  17 
N.  Y.  1*34,  reversing  5  Duer.  39;  Vick  v.  New  York,  etc.,  R.  Co.,  17 
Am.  &  Eng.  R.  Cas.  609,  95  N.  Y.  267. 

Where  a  person  in  the  employ  of  a  railroad  company  travels 
back  and  forth  from  his  home  to  the  place  where  his  services  are 
rendered,  upon  the  cars  of  the  company,  and  his  transportation,  free 
of  charge,  constituted  part  of  the  contract  of  service,  while  so 
traveling  he  is  an  employee,  not  a  passenger.  So  held  in  Vick  v. 
New  York,  etc.,  R.  Co.,  17  Am.  &  Eng.  R.  Cas.  609,  95  N.  Y.  267. 
See  also,  Russell  v,  Hudson  River  R.  Co.,  17  N.  Y.  134,  reversing  5 
Duer  39. 

Day  Laborer's  Work  Connected  with  Train — ^Agreement  to  Take 
Home  at  Night — Right  to  Services  in  Emergency. — In  Russell  v.  Hud- 
son River  R.  Co.,  reversing  5  Duer  39,  17  N.  Y.  134,  it  is  held 
that  a  laborer  employed  by  a  railroad  to  work  in  connection  with  a 
train  of  cars,  under  an  arrangement  by  which  he  was  to  be  conveyed 
to  his  home  every  night  in  such  cars  free  of  charge,  cannot  maintain 
an  action  against  the  company  for  an  injury  sustained,  while  thus 
riding,  in  consequence  of  the  negligence  of  the  engineer.  In  this 
case  it  is  said  in  the  opinion:  "But  conceding  that  the  plaintiff  "was 
not  bound  to  return,  even  if  the  defendants  insisted  upon  it,  it 
does  not  follow  that  while  actually  returning  to  the  city  with  the 
train  he  was  not  a  servant  of  the  company.  If  he  were  a  mere 
passenger,  he  was  not  bound  to  do  anything  to  facilitate  the  return 
of  the  train.  If  an  emergency  arose,  requiring  the  use  of  the  brakes, 
he  might  refuse  to  raise  his  hand.  If  an  obstruction  was  met  upon 
the  track,  he  might  fold  his  arms  until  the  company  removed  it,  and 
what  he  might  do  in  this  respect,  every  other  hand  returning  to 
the  city  under  similar  circumstances  might  also  do.  Such,  could  not, 
I  think,  have  been  the  true  relation  of  the  parties.  The  plaintiff 
was  employed  by  defendants  as  a  day  laborer.  He  was  to  be  taken 
up  at  the  city  where  he  lived  in  the  morning,  and  set  down  there 
at  night,  and  he  should,  I  think,  be  regarded  as  having  been,  during 
the  entire  interval,  the  servant  of  the  company,  and  bound  as  such 
to  render  aid  if  necessary  in  promoting  the  passage  of  the  train, 
both  to  and  from  the  city.     This  is  decisive  of  the  case." 

8.   Working  Passage  under  Agreement  with  Trainmen. 

It  may  be  stated  as  a  general  rule  that  trainmen  have  no  implied 
authority  to  give  transportation  in  consideration  of  services  to  be 
rendered  by  the  person  carried,  and  a  person  so  working  his  passage 
is  not  entitled  to  the  rights  of  a  passenger.  Clarke  v.  Louisville,  etc, 
R.  Co.  (Ky.),  30  R.  R.  R.  542.  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  542; 
O'Donnell  v,   Kansas  City,   etc.,   R.   Co.,   197   Mo.   110,  21   R.   R.   R. 
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542,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  542,  95  S.  W.  196;  Woolscy  v. 
Chicago,  etc.,  R.  Co.,  39  Neb.  798,  68  N.  W.  444;  Vassor  v.  Atlantic 
C.  L,  R.  Co.,  143  N.  Car.  68,  25  R.  R.  R.  629,  48  Am.  &  Eng. 
R.  Cas.,   N.   S.,  629,  54   S.   E.  849. 

On  Engine  of  Freight  Train — ^Agreement  to  Shovel  CoaL — In 
Woolscy  V.  Chicago,  etc.,  R.  Co.,  39  Neb.  798,  58  N.  W.  444,  it  is  held 
that  a  person  riding  on  the  locomotive  of  a  freight  train  by  agree- 
ment with  its  foreman  to  shovel  coal  for  the  privilege  of  riding, 
he  being  on  the  train  without  the  knowledge  or  consent  of  the 
conductor,  is  not  a  passenger. 

9.    Newsboys  on  Street  Cars. 

Of  course,  persons  when  on,  or  getting  on  and  off  street  cars,  in 
the  customary  manner,  in  the  course  of  the  business  of  selling 
newspapers  to  passengers,  are  not  themselves  passengers.  Padgitt 
V.  Moll  &  Citizen's  Ry.  Co.,  159  Mo.  143;  Raming  v.  Metropolitan 
St.  Ry.,  157  Mo.  477. 

Boarding  without  Signal — Not  Seen  by  Conductor — Intention  to 
Pay  Fare  if  Demanded — In  Raming  v.  Metropolitan  So.  Ry.,  157  Mo. 
477,  it  is  held  that  a  newsboy  who  jumps  on  a  street  car  without 
signaling  it  to  stop,  for  the  purpose  of  selling  papers,  is  not  a 
passenger,  so  as  to  charge  the  company  with  special  care  to  avoid 
injuring  him,  though  he  intended  to  pay  fare  if  the  conductor  asked 
him,  it  appearing  that  the  conductor  did  not  see  him,  and  that  the 
gripman,  who  had  no  authority  to  grant  or  refuse  him  permission  to 
ride,  tried  to  eject  him. 

10.   Room  on  Steamboat  Rented  to  Person  for  Selling 

Liquors  and  Cigars. 

If  a  navigation  or  railway  company,  engaged  in  transporting  freight 
and  passengers  for  hire,  as  common  carriers,  rents  a  room  on  a  boat 
to  a  person  for  selling  liquors  and  cigars,  at  a  stipulated  rent,  and 
are  to  carry  and  board  him  as  a  part  of  the  contract,  he  is  not  an 
employee,  and  the  carrier  is  not  released  from  liability  for  injuries 
he  may  sustain  from  the  neglisrence  of  its  employees,  but  must  stand 
by  the  rule  applicable  to  passengers.  Yeomans  v.  Contra  Costa  S.  N. 
Co.,  44  Cal.  71. 

11.    Minors  Traveling  on  Drover's  Pass  in  Violation  of   Statute — 

Knowledge  of  Conductor. 

In  Texas,  etc.,  R.  Co.  v.  Garcia,  62  Tex.  285,  it  is  held  that  if  a 
conductor  of  a  train  receives  on  it-  minors,  knowing  that  they  are 
traveling  on  a  drover's  pass  as  assistants  to  a  drover,  in  violation  of 
a  provision  of  the  pass  that  minors  should  not  be  permitted  to  travel 
as  assistants  on  such  pass,  the  minors  are  entitled  to  all  the  rights, 
as  against  the  railroad,  for  injuries  sustained  through  the  negli- 
gence of  its  employees,  that  any  other  passenger  would  have. 
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12.  Railroad  Contracting  to  Carry  Lumber  Company's  £mr 

ployem  to  and  from  Work. 

Where,  by  a  contract  between  a  lumber  company  and  a  railroad 
company,  the  latter  agreed  to  carry  the  lumber  company's  employees 
to  and  from  work,  an  employee  riding  to  work  on  a  logging  train, 
by  virtue  of  such  contract  was  entitled  to  the  rights  of  a  passenger 
of  the  railroad  company.  Trinity  Valley  R.  Co.  v.  Stewart  (Tex. 
Civ.  App.),  62  S.  W.  1085. 

18.   Season  Ticket  Issued  to  Person  Supplying  Train  witli 
Ice  Water  and  Selling  Popped  Com. 

A  railroad,  in  consideration  of  payment  of  a  certain  sum  per  year 
by  tbe  person  in  question,  and  of  his  agreement  to  supply  the 
passengers  on  one  of  its  trains  with  iced  water,  issued  season 
tickets  to  him  quarterly  for  his  passage  on  any  of  their  regular  trains, 
and  permitted  him  to  sell  popped  corn  on  all  its  trains.  It  was  held 
that  his  relation  to  them,  while  traveling  under  such  contract,  was 
that  of  a  passenger,  and  not  of  a  servant  of  the  company.  Com- 
monwealth V.  Vermont,  etc.,  R.  Co.,  108  Mass.  7,  7  Am.  Ry,  Rep. 
394. 

14.  Quarry  Company  Operating  Cars  on  Railroad's  Track  by  Con- 

sent— Quarry  Company's  Employees  Riding  to 
Work — Relation  to  Railroad. 

In  Gregory  v.  Georgia  Granite  R.  Co.  (Ga.).  32  R.  R.  R.  454,  55 
Am.  &  Eng.  R.  Cas.,  N.  S.,  454,  64  S.  E.  686,  it  is  held  that  where 
a  railroad  company  verbally  consents  for  a  quarry  company  to  op- 
erate cars  on  its  tracks,  and  the  quarry  company  transports  over 
such  road  its  employees  to  and  from  their  work,  an  employee  of  the 
quarry  company,  who  has  no  connection  with  the  operation  of  the 
train  while  being  so  transported  sustained  to  the  railroad  company 
the  relation  of  passenger,  to  the  extent  that  the  railroad  and  its 
licensees  are  bound  to  exercise  extraordinary  diligence  to  keep  from 
injuring  him. 

15.  Person  in  Charge  of  Private  Car  and  Acting  as  Its  Brakeman 

— Relation  to  Railroad. 

In  Lockhart  v.  Lichtenthaler,  46  Pa.  St.  151,  it  is  held  that  a  per- 
son in  charge  of  a  private  car,  and  acting  on  it  as  brakeman,  was 
not  a  servant  of  the  company  so  as  to  preclude  his  widow  from 
recovering  for  the  loss  of  his  life  by  the  negligence  of  the  servants- 
of  the  road;  that  strictly  a  passenger  he  was  not,  but  was  entitled 
to  the  rights  of  a  passenger  so  far  as  injury  to  him  from  the  negli- 
gence of  the  servants  of  the  railroad  was  concerned. 

16.    Passenger  Cleaning  Headlight  at  Fireman's  Request. 

Where  a  passenger  on  a  railroad  train  at  the  request  of  the 
fireman  undertakes  to  clean  the  engine  headlight  he  does  not  lose 
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the  character  of  a  passenger.    Brown  v.  Scarboro,  97  Ala.  316,  12  So. 
MO,  58  Am.  &  Eng.  R.  Cas.  304. 

17.   Ttespassers. 

Of  course,  a  trespasser  upon  a  street  car,  or  steam  railroad  train, 
is  not  entitled  to  the  rights  of  a  passenger. 

Massachusetts. — Planz  t/.  Boston,  etc.,  R.  Co.,  157  Mass.  377,  32  N. 
£.  356. 

Missouri. — Farber  t/.  Missouri  Pac.  Ry.  Co.,  116  Mo.  81,  22  S. 
W.  631. 

Montana. — Higley  v.  Gilmer,  3  Mont.  90. 

Ncbraaka.— Pledge  v.  Chicago,  etc.,  R.  Co.  (Neb.),  95  N.  VV.  1057. 

Pennsylvaiua. — Pennsylvania  R.  Co.  v.  Price,  1  Am.  &  Eng.  R. 
Cas.  234,  96  Pa.  St.  256. 

South  Carolina. — Darwin  v.  Charlotte,  etc.,  R.  Co.,  23  S.  Car.  531, 
55  Am.  Rep.  32. 

1&  On  Special  Train  Made  up  for  Express  Company — Relation  to 

Express  Company. 

Where  a  passenger  is  being  carried  by  an  express  com- 
pany on  a  special  triain,  made  up  expressly  for  it,  and  is 
injured  through  the  negligence  of  the  railroad  hauling  such  train, 
he  is  a  passenger  of  the  express  company,  and  may  sue  either 
it  or  the  railroad.  American  Express  Co.  v»  Ogles,  36*  Tex.  Civ.  App. 
407,  81  S.  W.  1024. 

19.    Paasenger  Walking  on  Track. 

A  passenger  is  not  a  trespasser  because  he  walks  upon  the  track 
of  the  carrier  when  he  sees  no  train  coming.  Central  R  Co.  v, 
Thompson,  76  Ga.  770. 

50.  Person  Employed  by  Foreman  of   Railroad's  Bridge   Crew  to 

Cook  for  and  Board  Hands  in  Cars. 

Person  employed  by  the  foreman  of  a  bridge  crew  of  a  railroad 
company  to  cook  for  the  men  in  cars  furnished  by  it  for  that  purpose, 
and  to  board  the  men  in  such  cars,  and  paid  by  the  men  for  the 
services  rendered,  was  not  a  passenger  when  injured,  nor  an  employee 
of  the  company,  while  engaged  in  rendering  such  services,  by  the 
sudden  stoppage  of  the  train  she  was  on.  Tinkle  v.  St.  Louis,  etc., 
R.  Co.,  212  Mo.  445,  30  R.  R.  R.  470,  53  Am.  &  Eng.  R.  Cas.,  N.  S., 
470,  110  S.  W.  1086. 

51.  Passenger  of  Lessee  of  Union  Depot  Not  Passenger  of  Lessors. 

The  building  in  the  city  in  question,  known  as  the  "Union  Depot," 
with  the  yard  or  grounds  annexed  was  the  property  of  S.  and  the 
L.  railroad  companies,  but  the  M.  railroad  company  acquired  by 
lease  the  right  to  use  the  property  in  common  with  them,  for  the 
arrival    and    departure    of    its    trains,    with    the    use    of    its    waiting 
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rooms,  etc.  Plaintiff  came  to  such  city  on  the  M.  railroad,  and 
on  alighting  at  <the  "Union  Depot,"  desiring  to  find  a  toilet  room, 
made  inquiry  of  a  stranger,  who  pointed  in  the  direction  of  a  house 
erected  on  the  bank  of  the  river,  at  the  further  end  of  the  station 
platform,  about  fifty  yards  from  the  depot;  and  in  trying  to  find  it, 
he  wandered  beyond  it  in  the  dark,  fell  down  the  steep  bluff  and 
was  injured.  The  platform  was  well  lighted,  and  extended  from 
the  depot  to  the  river,  but  there  was  no  light  at  the  toilet  room, 
and  a  house  intervened  between  it  and  the  lights  on  the  platform. 
It  was  held  that  plaintiff  had  no  cause  of  action  against  such  lessor 
railroads,  being  as  to  them  a  mere  stranger,  and  not  a  passenger. 
Montgomery,  etc.,  R.  Co.  v.  Thompson,  77  Ala.  448,  54  Am.  Rep.  72. 

22.  Excursion  Train  of  Another  Corporation  Running  over  Railroad 

of  Mining  Company  by  Pexmission  of  Its  Yardmaster. 

Where  the  yardmaster  of  a  private  corporation  organized  for  min- 
ing coal  and  ore,  which  owns  a  railroad  used  exclusively  for  trans- 
porting such  productions,  without  authority  from  the  officers  of  such 
corporation,  permits  an  excursion  train  belonging  to  another  cor- 
poration to  go  over  its  road,  the  persons  on  such  excursion  train 
are  trespassers,  and  the  owner  of  such  road  is  not  responsible  for 
injuries  received  by  a  passenger  on  such  train  caused  by  the  simple 
negligence  of  its  employees.  Vormus  v.  Tennessee  Coal,  etc.,  R. 
Co.,  97  Ala.  326,  12  So.  111. 

23.  Pormitted  to   Sit  in   Sleeper  While   Riding   to   Junction,  after 

Securing  Right  to  Berth  in  Another  Sleeper. 

Where  a  passenger  had  ordered  reservation  in  a  sleeping  car  which 
was  to  be  attached  to  the  train  at  a  junction  and  was  permited  to  sit 
in  another  sleeper  until  the  junction  was  reached,  she  was  not  a 
passenger  of  the  sleeping  car  company  while  so  doing,  and  it  was 
not  responsible  for  the  failure  of  its  conductor  to  see  that  she  got 
into  the  proper  sleeper.  Cincinnati,  etc.,  R.  Co.  v.  Raine  (Ky.).  31 
R.  R.  R.  603,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  603,  113  S.  W.  495. 

24.    Ticket  Paid  for  after  Being  Used. 

A  person  who  gets  a  ticket  on  his  promise  to  pay  therefor  on  his 
return,  there  not  being  time  to  pay  before  the  starting  of  the  train, 
and  who  thereafter  makes  such  payment,  is  to  be  treated  as  a  pur- 
chaser of  the  ticket  in  an  action  for  his  ejection  from  the  train. 
Ellsworth  V.  Chicago,  etc.,  Ry.  Co.  (Iowa),  63  N.  W.  584. 

25.    Sunday  Law,  Traveling  in  Violation  of. 

One  may  be  entitled  to  all  the  rights  of  a  passenger,  although  he 
is  knowingly  traveling  upon  a  train  or  conveyance  in  violation 
of  a  Sunday  Law. 

United  States.— Philadelphia,  etc.,  R.  Co.  v.  Philadelphia,  etc.,  Co., 
23  How.  (U.  S.),  209. 
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Minnesota.— Opsahl  v.  Judd,  30  Minn.  126,  14  N.  W.  575. 

New  Jeney. — Delaware,  etc.,  R.  Co.  v.  Trautwein,  52  N.  J.  L.  169, 
19  Am.  St.   Rep.  442,   19  Atl.   178. 

New  York.— Carroll  v,  Staten  Island  R.  Co.,  58  N.  Y.  126,  7  Am. 
Ry.  Rep.  25,  9  Am.  Ry.  Rep.  486,  affirming  65  Barb.  32;  Landers  v. 
Staten  Island  R.  Co.,  13  Abb.  Pr.  N.  S.  338,  reversed  53  N.  Y.  450, 
14  Abb.   Pr.   N.   S.   346. 

Wisconsin.— Knowlton  v.  Milwaukee  City  Ry.  Co.,  59  Wis.  278,  18 
N.  W.  17. 

Same  Duty  Due  from  Carrier. — In  Carroll  v.  Staten  Island  R.  Co., 
58  N.  Y.  126,  7  Am.  Rep.  25,  9  Am.  Ry.  Rep.  486,  affirming  65  Barb. 
32,  it  is  held  that  one  violating  the  statute  prohibiting  travel  upon 
Sunday  is  not  without  the  protection  of  the  law.  The  carrier  owes 
to  him  the  same  duty  as  if  he  were  lawfully  traveling,  and  is 
responsible  for  a  failure  to  perform  it  the  same  in  the  one  case  as  in 
the  other. 

Rationale  of  Doctrine. — In  Delaware,  etc.,  R.  Co.  v.  Tautwein,  52 
N.  J.  L.  169,  19  Am.  St.  Rep.  442,  19  Atl.  178,  it  is  said  in  the  opinion: 
"A  contract  to  carry  made  on  Sunday,  or  to  be  performed  on  Sunday, 
is  by  force  of  the  statute,  illegal  and  void.  No  action  could  be  main- 
tained for  the  breach  of  such  a  contract  nor  for  services  performed 
under  it,  where  the 'right  of  action  rests  exclusively  upon  a  contract, 
express  or  implied.  It  is  also  clear  that  a  plaintiff  will  fail  where,  to 
make  a  cause  of  action,  he  is  compelled  to  rely  upon  an  illegal  con- 
tract. But  the  duty  of  persons  engaged  in  these  public  employments 
to  safely  carry  is  independent  of  contract.  It  is  as  duty  imposed  by 
law  from  considerations  of  public  policy,  and  arises  from  the  fact 
that  persons  or  property  are  received  in  the  course  of  the  business 
of  such  employments.  Nor  was  the  plaintiff's  violation  of  the  Sun- 
day law,  in  a  legal  sense,  the  cause  of  her  injury.  It  was  only  the 
occasion  for  an  injury  by  the  defendant's  unlawful  act,  and  hence  the 
wrong-doing  did  not  contribute  to  the  injury  in  such  a  sense  as  to 
deprive  her  of  her  right  of  action,  it  was  merely  a  condition  and  not 
a  contributory  cause  of  the  injury." 

In  Carroll  v.  Staten  Island  R.  Co.,  58  N.  Y.  126,  7  Am.  Ry.  Rep.  25, 
9  Am.  Ry.  Rep.  486,  affirming  65  Barb.  32  it  is  said  in  the  opinion: 
"It  would  be  a  great  perversion  of  right  and  of  law,  in  my  opinion, 
to  hold  that  a  common  carrier  may  invite  and  receive  into  his  con- 
veyance a  passenger  for  transportation  for  hire  on  Sunday,  and  be 
freed  from  all  such  duty  and  responsibility  for  his  preservation  and 
safety  on  that  day  as  is  clearly  the  carrier's  duty  and  required  by  law  on 
the  other  six  days  of  the  week.  Such  is  not  the  law  in  Pennsylvania,  as 
clearly  held  in  Mahony  v.  Cook,  62  Penn.  342.  Nor  does  the  Su- 
preme Court  of  the  United  States  regard  it  as  sound  law.  (See  Phila- 
delphia, etc.,  R.  Co.  V,  Philadelphia,  etc.,  Co.,  23  How.  (U.  S.),  209.) 
Nor  is  it,  in  my  opinion,  or  ever  will  be,  the  law  of  this  State." 

Particeps  Criminig — Not  Limited  by  Contract — Public  Policy. — In 
Opsahl  V.  Judd,  30  Minn.  126,  14  N.  W.  575,  it  is  said  in  the  opinion: 
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"It  is  further  contended  that  the  deceased  was,  by  accepting  passage 
upon  the  steamboat,  engaged  in  an  unlawful  act,  and  was  particeps 
criminis  with  the  defendant  and  their  agents  in  violating  the  Sunday 
law.  It  is  a  sufficient  answer  to  this  objection  that  the  defendants  on 
that  day  occupied  the  relation  of  common  carriers  of  passengers;  and 
their  general  obligations  to  use  such  care  and  diligence  as  the  law 
enjoins  is  not  limited  by  the  contract  with  the  passengers,  *  *  ♦, 
but  is  governed  by  considerations  of  public  policy.  That  the  under- 
taking was  unlawful  does  not  touch  the  question." 

86.  Relation  to  Initial  Carrier  While  on  Road  of  Connecting  Carrier — 

Coupon  Ticket. 

The  plaintiff  was  familiar  with  the  route,  his  ticket  was  a  coupon 
ticket,  of  which  certain  coupons  purported  to  be  issued  by  the  Cen- 
tral Railroad  Company  as  agent.  And  he  did  not  deny  that  he 
knew  that  the  Central  Railroad  Company  acted  as  agent  only  as  to 
points  beyond  its  own  road.  It  was  held  that  the  relation  of  carrier 
and  passenger  did  not  exist  between  plaintiff  and  the  Central  Rail- 
road Company  after  the  train  left  the  latter's  road.  McDonald  v. 
Central  R.  Co.,  73  N.  J.  L.  (43  Vr.),  380,  19  R.  R.  R.  58,  42  Am.  & 
Eng.  R.  Cas.,  N.  S.,  58,  62  Atl.  405. 

27.  Passengers  on  Cars  Received  from  Connecting  Carrier. 

In  Schopman  v.  Boston,  etc.,  R.  Co.,  9  Cush.  (Mass.),  24,  it  is  held 
that  a  railroad  receiving  upon  its' track  the  cars  of  another  company, 
placing  them  under  the  control  of  its  agents  and  servants  and  draw- 
ing them  with  its  engines,  over  its  own  road,  to  their  destination,  as- 
sumes towards  the  passengers  coming  upon  its  road  in  such  cars  the 
relation  of  common  carrier  of  passengers. 

28.  Ticket  Purchased  from  Connecting  Railroad. 

In  Schopman  v.  Boston,  etc.,  R.  Co.,  9  Cush.  (Mass.),  24  it  is  held 
that  the  contract  created  between  a  railroad  and  a  purchaser  of  one 
of  its  tickets,  is  the  same,  whether  the  ticket  was  purchased  at  one 
of  the  company's  stations,  or  at  a  station  of  a  contiguous  railroad, 
or  of  any  authorized  agent  of  the  company. 

29.  Ticket  Purchased  of  Scalper— What  Law  Governs. 

Where  one  purchases  a  railroad  ticket  from  a  dealer  outside  the 
limits  of  the  state  who  is  not  an  authorized  agent  of  the  company, 
he  may  maintain  an  action  in  such  state  against  the  company  for  a 
refusal  to  carry  him  on  such  ticket,  notwithstanding  a  statute  of  the 
state  making  it  unlawful  for  an  unauthorized  person  to  sell  railroad 
tickets  within  the  state.  Sleeper  v.  Pennsylvania  R.  Co.,  100  Pa,  St. 
259,  9  Am.  &  Eng.  R.  Cas.  291.  45  Am.  Rep.  380. 

80.  Employee  of  Another  Company  Riding  on  Defendant's  Train  to 

Inspect  Ties  Purchased  from  Defendant. 
In  St.  Louis,  etc..  R.  Co.  v.  Kitchen  (Ark.),  41  R.  R.  R.  178,  64  Am. 
&  Eng.  R.  Cas..  N.  S.,  178,  136  S.  W.  970,  it  is  held  that  a  tie  in- 
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spector  of  another  railroad  company,  who  was,  with  the  consent  of 
defendant  railroad,  riding  on  its  train  in  order  to  examine  certain 
ties  bought  by  his  company,  while  not  technically  a  passenger,  was 
entitled  to  the  same  care  as  a  passenger,  his  condition  being  analo- 
gous to  that  of  an  express  messenger;  and  this  duty  was  not  lessened 
by  the  Oklahoma  statute  providing  that  a  carrier  of  persons  without 
reward  must  use  ordinary  care  for  their  safety,  as  that  statute  ap- 
plies to  persons  carried  gratuitously,  and  not  by  virtue  of  a  contract. 

A.  R,  Y. 


Southern  Ry.  Co.  in  Kentucky  v.  Sanders. 

(Court  of  Appeals  of  Kentucky,  Dec.  5,  1^11.) 

[141  S.  W.  Rep.  77.] 
Railroads — Injury    to    Trespassers — Care    Required.* — A     railroad 


company  is  only  bound  to  exercise  ordinary  care  to  avoid  injury  to 
a  trespassed  after  his  presence  on  the  track  is  actually  discovered. 

Railroads — Injuries  to  Licensees — Signals — Necessity.* — A  railroad 
company  must  give  warning  of  the  approach  of  trains  at  points  on  its 
road  in  populous  communities  where  the  public  have  been  in  the 
habit  of  using  its  right  of  way  with  its  knowledge  and  consent,  the 
same  as  at  street  crossings  and  places  where  the  public  have  a  right 
to  be. 

Railrocula — Injury  to  Trespassers — Negligence. — If  a  railroad  com- 
pan3r's  tracks  and  yards  were  not  used  by  the  public  as  a  roadway  in 
the  night  as  they  were  in  the  daytime,  it  would  not  be  under  the 
same  duty  to  anticipate  the  presence  of  persons  on  the  track  at  night. 

Railroads — Injuries  to  Trespassers.* — Persons  who  come  on  the 
private  grounds  of  a  railroad  company  without  having  business  with 
it  are  trespassers;  but,  when  its  private  grounds  and  tracks  come  to 
be  commonly  used  by.  the  public,  the  law  requires  it  to  exercise  rea- 
sonable care  to  prevent  injury  to  persons  so  using  its  grounds. 

Railroads — Injury  to  Licensees— Care  Required.* — In  absence  of 
statute,  railroad  companies  running  trains  where  the  presence  of 
persons  is  to  be  anticipated  at  times  must  exercise  such  care  for  their 
protection  as  the  conditions  demand. 

Railroads — Injuries  as  Licensees — Negligence — Lights.* — The  look- 
out required  by  a  railroad  company  for  licensees  using  the  yards  at 


♦For  the  authorities  in  this  series  on  the  subject  of  the  duties  of 
trainmen  to  licensees  and  trespassers  on  track  before  their  presence 
is  discovered,  see  first  foot-note  of  Southern  Ry.  Co.  v.  Wiley  (Va.), 
40  R.  R.  R.  473,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  473;  first  paragraph 
of  first  foot-note  of  Louisville  &  N.  R.  Co.  v.  Bay  (Ky.),  40  R.  K.  R. 
86,  63  Am.  &  Eng.  R.  Cas..  N.  S.,  86;  Central  of  Georgia  Ry.  Co, 
V.  Blackmon  (Ala?).  39  R.  R.  R.  292,  62  Am.  &  Eng.  R.  Cas.,  N.  S., 
292;  foot-note  of  Covinsrton,  etc.,  Co.  v.  Marsh  (Ky.),  38  R.  R.  R. 
196,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  196;  foot-note  of  Demand  v.  New 
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night  ks  a  way  means  such  a  lookout  as  will  be  reasonably  sufficient 
to  discover  the  presence  of  persons  on  the  track,  as  well  as  to  stop 
the  train  as  soon  as  it  can  be  done  in  the  exercise  of  reasonable  care, 
when  notice  of  danger  is  given,  and,  where  an  engine  is  being 
backed  in  the  nighttime,  a  light  should  either  be  placed  on  the  end 
of  the  tender  or  a  brakeman  with  a  lantern  placed  there  or  in  front 
of  the  engine;  the  fact  that  the  engineer  may  keep  a  lookout  being 
not  of  itself  sufficient. 

Railroads — Injuries  to  Licensees — Contributory  Negligence. — It 
was  incumbent  upon  a  licensee  using  railroad  yards  as  a  right  of 
way  to  exercise  reasonable  care  to  look  out  for  approaching  trains 
and  keep  out  of  the  way. 

Railroads — Injuries  to  Licensees — Contributory  Negligence.! — If  a 
licensee  in  railroad  yards,  after  being  warned  of  an  engine's  approach, 
went  upon  the  track  so  close  to  it  that  injury  to  him  could  not  have 
been  averted,  even  if  a  sufficient  lookout  had  been  maintained,  no 
recovery  could  be  had  for  the  resulting  injuries. 

Railroads — Injuries  to  Licensees — Contributory  Negligence.): — If  a 
licensee  in  railroad  yards,  by  reason  of  being  intoxicated,  failed  to 
exercise  such  care  for  his  own  safety  as  might  ordinarily  be  expected 
of  a  sober  person  of  ordinary  prudence,  he  cannot  recover  for  re- 
sulting injuries. 

Appeal  from  Circuit  Court,  Anderson  County. 

Action  by  J.  M.  Sanders  against  the  Southern  Railway  Com- 
pany in  Kentucky.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Reversed  for  new  trial. 

WUlis,  Todd  &  Bond,  for  appellant. 
Edwards,  Ogden  &  Peak,  for  appellee. 

Carroll,  J.  On  March  5,  1910,  the  appellee,  Sanders,  went 
to  Lawrenceburg  from  Lexington  about  6.30  p.  m.,  for  the 
purpose  of  leaving  there  for  his  home  on  a  Danville  train  that 
left  Lawrenceburg  about  10.30  p.  m.  When  he  reached  Law- 
renceburg, he  was  under  the  influence  of  liquor,  and  while 
in  Lawrenceburg  waiting  for  his  train  continued  drinking, 
with  the  result  that  he  became  very  much  intoxicated.  About 
9  o'clock  that  evening  he  went  to  the  depot  to  wait  for  his 
train  to  come  in,  and  while  there  walked  across  a  passing  track 

York,  etc.,  R.  Co.  (N.  Y.),  37  R.  R.  R.  56,  60  Am.  &  Eng.  R.  Gas,, 
N.  S.,  56. 

tSee  first  foot-note  of  McGahey  v.  Citizens*  Ry.  Co.  (Neb.),  39  R. 
R.  R.  242,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  242;  first  head-note  of  Nappli 
V.  Seattle,  etc.,  R.  Co.  (Wash.),  39  R-  R.  R.  62,  62  Am.  &  Eng.  R. 
Cas.,  N.  S.,  62. 

JFor  the  authorities  in  this  series  on  the  subject  of  intoxication 
as  contributory  negligence,  see  last  foot-note  of  Hughes  v.  Chicago, 
etc.,  Ry.  Co.  (Iowa),  39  R.  R.  R.  759,  62  Am.  &  Eng.  R.  Cas.,  N.  S. 
759. 
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and  a  house  track  situated  at  the  back  of  the  depot,  for  the 
purpose,  as  he  says,  of  going  to  a  water-closet.  On  his  return 
from  the  water-closet  to  the  depot,  a  little  after  9  o'clock,  his 
foot  was  caught  between  the  rails  at  the  point  of  a  switch 
that  had  been  left  open  for  the  purpose  of  permitting  an  en- 
gine and  tender  to  back  from  the  side  track  onto  the  house 
track,  and  while  his  foot  was  so  fastened  the  tender  of  the 
engine  ran  upon  it,  injuring  it  to  such  an  extent  that  it  became 
necessary  to  amputate  the  foot.  To  recover  damages  for  the 
injuries  thus  sustained,  he  brought  this  action  against  the  com- 
pany, and  upon  a  trial  before  a  jury  recovered  a  verdict  for  a 
substantial  sum.  Upon  this  appeal  by  the  company,  from  a 
judgment  entered  upon  a  verdict,  the  principal  contention  of 
counsel  for  the  appellant  is  that  the  trial  court  erred  in  refus- 
ing to  sustain  a  motion  for  a  peremptory  instruction  made  at 
the  conclusion  of  the  evidence  for  the  appellee.  It  is  also  in- 
sisted that  the  court  erred  in  the  instructions  given  to  the  jury. 
The  water-closet  toi  which  appellee  testified  he  went  and 
from  which  he  was  returning  when  injured  is  situated  some 
distance  from  the  depot  on  property  of  the  company  and  in 
what  may  be  called  its  yards  at  Lawrenceburg.  This  water- 
closet  had  been  abandoned  by  the  company  and  securely  closed 
several  months  before  the  accident  to  appellee,  and  there  is  no 
evidence  that  at  this  time  it  was  used  by  any  person.  Indeed, 
there  was  no  reason  why  it  should  be  used,  as  the  company 
n^aintained  at  the  time  of  the  accident  and  for  some  years  be- 
fore a  well-appointed  water-closet  in  its  depot  building.  Why 
appellee  should  have  gone  to  this  abandoned  water-closet  is 
not  apparent,  as  it  is  fair  to  assume  that  he  knew  it  was  not  in 
use,  and  also  knew  that  the  company  maintained  one  in  its 
depot  building,  because  he  testifies  that  he  had  been  about  the 
depot  as  much  as  50  different  times  before  he  was  injured.  It 
is  said,  however,  that,  although  it  may  not  have  been  necessary 
for  appellee  to  go  to  this  water-closet  yet  he  had  the  right  to 
cross  the  tracks  at  the  place  he  was  injured,  and  whatever  his 
purpose  was  the  company  owed  him  the  duty  of  giving  warning 
of  the  approach  of  its  engine,  and  keeping  a  lookout  to  discover 
his  presence  and  prevent  injury  to  him.  This  argument  is 
based  upon  the  theory  that  the  tracks  and  place  at  the  point 
where  appellee  was  injured  were  used  by  the  public  generally 
in  going  from  Court  street  to  Woodford  street,  and  in  passing 
in  and  about  the  depot  premises.  Upon  this  point  the  railway 
company  did  not  introduce  any  evidence,  but  witnesses  in  behalf 
of  appellee  testified  that  there  was  a  great  deal  of  travel  by  the 
public  across  these  tracks  and  in  the  yards  of  the  company, 
especially  by  persons  who  wanted  to  take  a  short  cut  from  one 
of  these  streets  to  the  other,  and  in  going  to  and  from  a  lumber 
yard  situated  in  the  vicinity.     But,  in  what  we  may  call  the 
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yards,  where  the  house  track  and  other  tracks  were  located,  there 
was  no  sidewalk  or  regular  traveled  way,  nor  were  any  lights 
maintained  there  at  night  for  the  use  or  benefit  of  the  public. 
The  evidence  does  not  show  that  these  premises  were  used  at 
all  by  the  public  after  night,  and  considering  their  location, 
condition,  and  surroundings,  there  is  nothing  in  the  record  from 
which  we  can  reasonably  infer  that  the  public  was  in  the  habit  of 
using  them  at  night.  In  view  of  this  use  of  the  premises,  we 
will  consider  later  in  the  opinion  the  rights  and  liabilities  of 
pedestrians  and  the  railway  company  at  the  time  of  night  ap- 
pellee was  injured. 

The  testimony  of  appellee  that  relates  immediately  to  the 
time  of  the  accident  is  as  follows:  "Q.  When  did  you  first 
discover  the  train  approaching,  if  you  did  discover  one?  A. 
After  I  got  on  the  track.  Q.  How  far  was  it  from  you?  A. 
Probably  20  or  30  feet;  I  couldn't  say  just  exactly  what  dis- 
tance. Q.  Can  you  say  now  to  the  jury  what  composed  the 
train  that  was  approaching  you?  A.  No,  sir;  I  can't  say.  Q. 
Do  you  know  how  fast  it  was  approaching?  A.  I  don't  expect 
it  would  have  taken  it  more  than  five  minutes  to  run  a  mile. 
Q.  Who,  if  any  employee,  was  on  the  rear  end  of  that  train? 
A.  No  one.  Q.  Was  there  any  light?  A.  No  light  at  all.  Q. 
Was  the  bell  being  rung  or  whistle  sounded?  A.  No  whistle 
was  ever  blowed;  if  it  was,  I  didn't  hear  it.  Q.  Did  you  have 
any  notice  whatever  of  the  approach  of  the  train  before  you 
observed  it  a  few  feet  from  you?  A.  No,  sir.  Q.  Then  what  oc- 
curred when  you  discovered  it?  A.  When  I  discovered  the 
approach  of  the  train,  I  was  going  on  the  track,  and  I  started 
on  across,  and  I  hung  my  foot  in  there.  Q.  In  what?  A.  In 
the  switch.  Q.  Between  the  rails?  A.  Yes,  sir;  between  the 
two  rails.  Q.  What  did  you  do  then?  A.  When  I  hung  my 
foot  in  the  track,  I  began  to  holler,  and  as  quick  as  I  fell  I 
tried  to  pull  loose.  Q.  Trying  to  get  your  foot  out  of  the 
track?  A.  Certainly.  Q.  What  else  were  you  doing  as  you 
made  an  effort  to  extricate  yourself?  A.  Only  trying  to  get 
loose.  Q.  Did  you  holler?  A.  Yes,  sir;  I  hollered  about  twice 
before  the  train  struck  me.  Q.  How  long  after  you  got  your 
foot  in  there  before  the  train  struck  you  ?  A.  In  about  a  quarter 
of  a  minute.  Q.  How  much  of  the  train  passed,  if  any,  over 
your  foot?  A.  One  wheel  passed  clear  over  it,  and  the  other  passed 
in  a  manner  over  it.  Q.  Do  you  know  who  was  the  first  person 
that  reached  you?  A.  A  man  that  had  a  light.  Q.  Had  you 
seen  that  light  before  you  fell?  A.  No,  sir.  Q.  W^as  that  light 
in  front  of  the  approaching  train  or  at  the  rear?  A.  No,  sir; 
that  light  came  down  from  up  towards  the  engine,  and  came  up 
to  me.     I  was  turned  with  my  face  toward  the  engine." 

The  evidence  of  the  appellant  company  is,  in  substance,  that 
the   house  track  switch   had   been  opened   for  the   purpose   of 


Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S       349 

Southern  Ry.  Co.  in  Kentucky  v.  Sanders 

letting  the  engine  and  tender  back  from  its  main  siding  onto 
the  house  track  to  get  two  cars  that  were  standing  on  the  house 
track  close  to  the  point  where  it  connected  \l^ith  the  siding; 
that  the  engine,  which  was  in  charge  of  the  fireman,  was  run- 
ning about  three  miles  an  hour;  that  the  brakeman  who  accom- 
panied the  engine  for  the  purpose  of  coupling  the  tender  to  the 
cars  had  gotten  oflf  the  engine  and  was  running  on  the  engineer's 
side  of  the  track  with  a  lantern  in  his  hand  a  few  feet  ahead 
of  the  tender  as  the  engine  backed,  at  the  time  and  before  appellee 
was  injured;  that,  when  he  discovered  apf>ellee,  he  at  once 
signaled  the  engineer  to  stop,  which  he  did  almost  immediately. 
The  engineer  testifies  that  the  engine  was  backing  about  three 
miles  an  hour,  and  that  the  brakeman  was  running  a  few  feet 
ahead  of  the  engine,  and  that  when  the  brakeman  gave  the 
stop  signal  he  applied  at  once  the  emergency  brake,  and  the 
engine  did  not  move  over  two  feet  after  the  brake  was  applied. 
He  further  testified  that  an  engine  and  tender  running  three 
miles  an  hour  could  be  stopped  in  two  feet.  That  the  engine 
bell  was  ringing  is  proved  by  several  witnesses,  and  not  denied 
by  appellee  or  any  other  person. 

It  will  be  observed  that  appellee  testifies  that  when  he  discov- 
ered the  approach  of  the  engine,  which  he  says  was  backing  at 
the  rate  of  about  12  miles  an*hour,  he  was  going  on  the  track, 
and  that  in  attempting  to  cross  his  foot  was  caught  in  the  switch 
rail.  Aside  from  the  fact  that  the  engine  bell  was  ringing,  he 
knew  that  the  engine  was  approaching,  and  only  a  few  feet  away 
when  he  started  across  the  track.  Why  he  took  the  foolish 
and  dangerous  risk  of  attempting  to  cross  the  track  in  front  of 
a  moving  engine  that  he  knew  was  only  a  few  feet  away  cannot 
be  explained  except  on  the  theory  that  in  his  intoxicated  con- 
dition he  did  not  appreciate  the  danger  in  which  he  voluntarily 
placed  Himself .  Probably  if  his  foot  had  not  been  caught  he  would 
have  escaped;  but  there  can  be  little  doubt  that  appellee  was 
extremely  reckless  in  undertaking  to  cross  the  track  at  the 
time  he  did. 

[1]  But,  however  this  may  be,  if  he  is  to  be  treated  as  a  tres- 
passer, the  motion  for  a  peremptory  instruction  to  find  for  the 
company  should  have  been  sustained  because  the  company  only 
owed  him  the  duty  of  exercising  ordinary  care  to  protect  him 
after  his  presence  on  the  track  was  actually  discovered,  and 
the  evidence  is  conclusive  that  the  trainmen  did  everything 
that  could  have  been  done  to  avoid  the  injury  after  his  peril 
became  known.  If,  however,  appellee  is  not  to  be  treated  as  a 
trespasser,  but  as  a  licensee,  and  the  company  owed  him  a  look- 
out duty,  there  is  enough  in  the  record  to  take  the  case  to  the 
jury  on  the  theory  that  his  peril  by  the  exercise  of  the  required 
care  could  have  been  discovered  in  time  to  have  prevented  the 
accident. 
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was  not  sufficient  to  show  that  this  place  was  used  by  the  public 
in  the  daytime.  This  distinction  as  to  the  varying  duty  of  the 
company,  where  its  duty  is  not  regulated  by  statute,  we  have 
pointed  out  in  a  number  of  decisions.  We  have  not,  of  course, 
undertaken  to  lessen  statutory  duties;  but,  on  the  contrary, 
where  the  public  safety  demanded  a  higher  degree  of  care  than 
the  statute  required,  we  have  imposed  it.  C,  N.  O.  &  T.  P. 
Ry.  Co.  V,  Champ,  104  S.  W.  988,  31  Ky.  Law  Rep.  1054; 
L.  &  N.  R.  Co.  V,  Cummins,  111  Ky.  333,  63  S.  W.  594,  23 
Ky.  Law  Rep.  681 ;  Southern  Railway  in  Kentucky  v.  Win- 
chester, 127  Ky.  144,  105  S.  W.  167,  32  Ky.  Law  Rep.  19. 

[5]  In  short,  the  settled  rule,  in  the  absence  of  statutory 
regulations,  is  to  require  railroad  companies,  in  the  movement 
and  operation  of  their  trains  at  places  where  the  presence  of 
persons  on  the  track  is  at  times  to  be  anticipated,  to  exercise 
such  care  for  the  protection  of  the  public  as  the  conditions 
demand.  This  varying  measure  of  duty  was  expressed  in  L. 
&  N.  R.  Co.  V.  Bayes,  142  Ky.  400,.  134  S.  W.  450.  In  that 
case  Bays  got  off  the  train  at  a  small  station  called  "Four  Mile," 
about  11  o'clock  in  the  night.  Soon  after  this  he  was  run  over 
and  killed  by  the  tender  of  a  backing  engine.  In  a  suit  brought 
by  his  administrator  to  recover  damages  for  his  death,  the  evi- 
dence for  the  plaintiff  showed  that  there  was  no  light  on  the 
rear  of  the  engine  as  it  backed,  and  no  signal  was  given  of  its 
approach.  There  was  evidence,  as  in  this  case,  that  the  public 
generally  had  been  in  the  habit  of  using  the  track  at  the  place 
where  Bays  was  killed  during  ordinary  business  hours,  and 
for  a  reasonable  time  thereafter.  The  contention  of  the  plain- 
tiff was  that  because  of  this  use  the  company  in  the  movement 
of  its  train  owed  to  Bays  the  duty  of  warning  and  lookout; 
but  we  said:  "There  is  no  proof  of  the  use  of  the  track  by 
pedestrians  at  a  late  hour  of  the  night  to  any  considerable  ex- 
tent. *  *  *  We  think  the  evidence  well  warrants  the  conclu- 
sion that  about  train  time  there  was  such  a  use  of  the  tracks 
about  the  station  as  that  a  lookout  duty  was  then  required  as 
to  persons  coming  to  the  train  or  otherwise  lawfully  using 
the  station  grounds.  But,  here,  the  passenger  train  had  passed 
two  hours  before,  and  there  was  no  train  to  stop  at  this  station 
for  a  number  of  hours.  ♦  *  *  At  this  late  hour  of  the  night, 
it  cannot  be  said  that  the  railroad  company  was  under  a  duty 
to  anticipate  the  presence  of  persons  on  its  tracks,  and  under 
the  evidence  the  court  should  have  instructed  the  jury  perem- 
torily  to  find  for  the  defendant." 

In  Hoback  v.  Louisville,  H.  &  St.  L.  Railway  Company, 
99  S.  W.  241,  30  Ky.  Law  Rep.  476,  in  a  case  lifee  this,  it  is 
said:  "Even  though  appellee  knew  that  its  track  at  the  place 
in  question  was  used  by  the  people  in  that  locality  and  had 
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been  so  used  in  passing  from  their  homes  to  the  neighboring 
villages,  yet  this  use,  so  far  as  the  proof  shows,  had  been  confined 
principally  to  Sundays,  and  at  reasonable  hours  in  the  daytime; 
and  appellee  would  certainly  have  no  right  to  anticipate  nor  be 
required  to  be  on  the  lookout  for  trespassers  upon  its  track 
at  the  dead  hour  of  midnight." 

Under  the  evidence,  we  are  well  satisfied  that  the  company 
was  under  no  duty  to  anticipate  the  presence  of  persons  on  its 
track  at  the  time  and  place  appellee  was  injured.  This  being 
so,  he  occupied  the  attitude  of  a  trespasser,  and,  as  the  com- 
pany did  not  owe  him  either  the  duty  of  lookout  or  warning, 
but  was  only  required  to  exercise  ordinary  care  to  avert  the  injury 
to  him  after  his  peril  was  actually  discovered,  the  motion  for 
a  peremptory  instruction  should  have  been  sustained. 

If  there  is  another  trial,  and  evidence  is  introduced  in  behalf 
of  appellee  to  show  that  large  numbers  of  persons  were  habit- 
ually accustomed  to  using  during  the  night  the  tracks  and  premi- 
ses of  the  appellant  company  -at  the  place  where  appellee  was 
injured,  the  case  should  be  permitted  to  go  to  the  jury,  as  such 
use  imposed  upon  the  company  the  duty  under  the  circumstances 
of  this  case  of  operating  its  train  at  a  reasonable  rate  of  speed, 
keeping  a  lookout  and  giving  warning  of  the  movement  of  the 
engine. 

[6]  When  the  lookout  duty  is  required  it  means  such  a  look- 
out as  will  be  effective  for  the  purpose  intended,  and  reasonably 
sufficient  to  discover  the  peril  of  persons  on  the  track,  as  well 
as  to  stop  the  train  or  engine  as  soon  as  it  can  be  done  by  the 
exercise  of  reasonable  care  when  warning  or  notice  of  danger 
is  given.  To  meet  this  duty  where  it  is  required  as  to  a  back- 
ing engine  in  the  nighttime  there  should  be  either  a  light 
on  the  end  of  the  tender  or  a  brakeman  stationed  there  with 
a  lantern,  or  a  brakeman,  with  a  lantern,  walking  in  front 
of  the  moving  engine.  The  fact  that  the  engineer  may 
be  keeping  a  lookout  is  not  sufficient  when  the  way 
is  not  lighted  so  that  he  can  see  objects  on  the  track.  But, 
unless  there  is  the  quanity  of  evidence  indicated  upon  the  use 
of  the  tracks  and  premises  by  the  public  during  the  night  or 
about  the  time  appellee  was  injured,  the  court  should  direct'  a 
verdict  for  the  railway  company.  If,  upon  another  trial,  the 
case  is  submitted  to  the  jury,  the  court,  in  place  of  instruction 
No.  2,  should  instruct  them  that  if  they  believe  from  the  evi- 
dence that  the  tracks  and'  premises  of  the  railway  company 
were  habitually  used  by  the  public  during  the  night  or  at  or 
near  the  time  in  the  night  that  appellee  was  injured,  and  the 
presence  of  persons  on  the  track  at  that  time  and  place  was 
reasonablv  to  be  expected,  then  it  was  the  duty  of  those  in 
charge  of  the  engine  to  give  reasonable  warning  of  its  approach 
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by  blowing  the  whistle  or  ringing  the  bell,  and  to  keep  a  rea- 
sonable lookout  in  front  of  the  engine  and  tender  as  it  moved. 

[7]  It  was  incumbent  on  the  plaintiff  to  exercise  reasonable 
care  to  look  out  for  approaching  trains,  and  keep  out  of  the  way. 
And,  if  reasonable  warning  of  the  approach  of  the  engine  and 
tender  was  not  given,  or  a  reasonable  lookout  was  not  kept, 
and  by  reason  of  this  plaintiflF's  foot  was  run  upon  by  said 
engine  or  tender  while  he  was  exercising  reasonable  care  to 
discover  and  keep  out  of  the  way  of  the  engine,  they  should 
find  for  the  plaintiff. 

[8]  In  lieu  of  instruction  B,  the  court  should  instruct  the 
jury  that  if  the  plaintiff,  after  receiving  or  having  warning  or 
notice  of  the  approaching  engine,  went  upon  the  track,  so  close 
to  it  that  the  injury  to  him  could  not  have  been  averted  by 
those  in  charge  of  the  engine  if  a  reasonably  sufficient  lookout 
had  been  observed,  they  should  find  for  the  defendant. 

[9]  In  addition  to  the  instructions  given,  the  jury  should 
also  be  instructed  that  if  the  plaintiff  by  reason  of  intoxication 
at  the  time  of  his  injury  failed  to  exercise  such  care  for  his 
safety  as  might  be  ordinarily  expected  of  a  sober  person  of 
ordinary  prudence  situated  as  he  was,  and  by  reason  of  such 
failure  was  injured,  he  cannot  recover.  L.  &  N.  R.  Co.  v. 
Gardner,  140  Kv.  7.72,  131  S.W.  787;  L.  &  N.  R.  Co.  v.  Cum- 
mins, 111  Ky.  333,  63  S.  W.  594,  23  Ky.  Law  Rep.  681 ;  Hum- 
mer V.  L.  &  N.  R.  Co.,  128  Ky.  486,  108  S.  W.  885,  32  Ky. 
Law  Rep.  1315. 

Wherefore  the  judgment  is  reversed,  with  directions  for  a 
new  trial  in  conformity  with  this  opinion. 
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(Supreme  Court  of  South  Carolina.    Dec.  19,  1911.) 

[73  S.  E.  Rep.  78.] 

Trial — Inatructiona— Province  of  Jury. — Where,  on  the  trial  of  a 
cause,  the  testimony  on  a  material  fact  was  conflicting,  a  charge 
that,  where  testimony  is  contradictory,  it  is  the  province  of  the  jury 
to  solve  the  diflFerence  and  give  a  reasonable  solution  of  the  matter, 
is  not  improper  as  a  charge  on  the  facts. 

Trial — Province  of  Jury. — Where,  in  an  action  for  damages,  it  is 
claimed  that  the  testimony  of  the  plaintiff  is  contradictory,  it  is  the 
province  of  the  jury  to  solve  the  contradiction. 

Appeal  and  Error — Harmless  Error — Error  Favoring  Appellant. — 
Where,  in  an  action  for  damages,  there  is  proof  on  the  part  of  the 
plaintiff  of  one  sum  as  the  amount  of  the  damage,  and  there  is  no 
evidence  tending  to  reduce  the  amount,  proof  of  such  sum  necessarily 
includes  a  smaller  amount,  and  an  award  of  a  smaller  sum  is  not 
open  to  objection  by  defendant  that  the  verdict  is  not  supported  by 
the  evidence. 

Carriere — Injury  to  Goods — Negligence — Burden  of  Proof — Perish- 
able GoodSw'" — While  a  carrier  is  not  liable  for  loss  caused  by  inher- 
ent defects  in  perishable  goods,  it  is  liable  for  damages  resulting  from 
failure  to  use  due  care  in  view  of  the  nature  of  the  goods,  so  that, 
in  an  action  for  damages  to  fruit  delivered  to  a  consignee  in  a  daAi- 
aged  condition,  it  is  incumbent  upon  the  carrier  to  show  that  its 
negligence  did  not  contribute  to  bring  about  or  hasten  the  deteriora- 
tion, especially  where  the  bill  of  lading  specially  provided  that  the 
burden  should  be  on  the  carrier,  in  case  of  loss,  to  prove  freedom 
from  negligence. 

Appeal  from  Common  Pleas  Circuit  Court  of  Anderson 
County;  Thos.  S.  Sease,  Judge. 

Action  by  J.  W.  Trownbridge  against  the  Charleston  &  West- 
em  Carolina  Railway  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

Bonham,  Wat  kins  &  Allen,  for  appellant. 
Hood  &  Sullivan,  for  respondent. 

Jones,  C.  J.  This  appeal  is  from  a  judgment  in  favor  of 
plaintiff  against  defendant  for  $190  as  damages  to  a  car  load 
of  bananas  shipped  to  plaintiff  at  Anderson,  S.  C,  from  New 
Orleans,  La.  The  testimony  for  plaintiff  tended  to  show  that 
the  bananas  were  delivered  to  the  initial  carrier  at  New  Orleans 
on  June  13,  1910,  in  good  green  condition;  that  on  June  15th 

♦See  extensive  note,  26  R.  R.  R.  316,  49  Am.  ^  Eng.  R.  Cas.,  N. 
S..  316;  last  foot-note  of  Union  Pac.  R.  Co.  v.  Stupeck  (Colo.),  40 
R.  R.  R.  748,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  748. 
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the  bananas  were  inspected  in  Atlanta,  Ga.,  and  found  in  good, 
green  condition  with  about  25  bunches  slightly  turning;  that  the 
bananas  arrived  at  Anderson,  S.  C,  on  Saturday  night,  June 
18th;  that  three  days  were  a  reasonable  time  for  the  shipment 
of  fruit  from  New  Orleans  to  Anderson;  that  plaintiff  inquired 
of  defendant's  agent  at  Anderson  on  Friday,  17th,  and  Saturday, 
18th,  of  June,  and  was  informed  that  the  bananas  had  not  ar- 
rived; that  on  Saturday  night  plaintiff  was  informed  of  the 
arrival  of  the  car ;  that  he  could  not  unload  the  car  on  Saturday 
night;  that  on  Sunday  morning  the  bananas  were  in  an  overripe 
condition,  and,  when  the  car  was  delivered  on  Monday  morning, 
they  were  found  to  be  in  an  unusual  condition,  with  the  excep- 
tion of  85  bunches  out  of  the  car  load  of  800  bunches.  The 
testimony  for  the  defendant  tended  to  show  that  the  bananas 
arrived  at  Anderson  at  5  p.  m.  Friday,  June  17th;  that  plain- 
tiff was  notified  and  saw  the  bananas  that  afternoon  and  un- 
loaded the  car  on  Saturday  morning,  June  18th;  and  that  no 
notice  was  given  it  of  damage  to  the  bananas  until  two  or 
three  days  afterwards. 

[1]  Judge  Sease  charged  the  jury  that,  when  testimony  is 
contradictory,  it  is  the  peculiar  province  of  the  jury  to  solve 
the  difference  and  give  a  reasonable  solution  of  the  matter. 
This  was  clearly  correct  and  was  not  a  charge  upon  the  facts, 
as    the   testimony   was   contradictory. 

[2]  It  was  also  the  province  of  the  jury  to  solve  the  alleged 
contradiction  in  the  testimony  of  the  plaintiff  himself. 

[3]  The  contention  that  it  was  error  to  refuse  a  new  trial 
because  there  was  no  testimony  to  sustain  the  verdict  cannot 
be  sustained. 

The  point  made  here  by  appellant  is  that  the  plaintiff  claimed 
$297.07  as  the  amount  of  the  damages,  and  that  it  was  not 
disputed  that,  if  plaintiff  was  entitled  to  recover  at  all,  he  was 
entitled  to  recover  the  whole  amount  claimed,  whereas  the 
jury  only  awarded  $190.  As  proof  of  the  larger  amount 
necessary  included  the  smaller,  surely  the  appellant  has  no  ground 
to  complain  of  the  favorable  consideration  of  the  jury. 

The  court  instructed  the  jury  in  substance  that,  when  a  car- 
rier delivers  fruit  in  a  damaged  condition,  the  presumption  is 
that  the  damage  occured  while  in  the  possession  of  the  deliver- 
ing carrier,  and  that  the  burden  of  proof  is  upon  the  carrier 
to  show  that  the  condition  of  the  fruit  was  not  due  to  its  negli- 
gence. Appellant  contends  that  the  charge  improperly  placed 
the  burden  of  proof. 

[4]  The  bill  of  lading  in  this  case  stipulated  that  the  burden 
to  prove  freedom  from  negligence  was  upon  the  carrier.  More- 
over, the  instruction  given  was  in  accord  with  the  following 
statement  of  the  rule  in  Trakas  v.  Railroad,  87  S.  C.  206,  69 
S.  E.  209:  "When  the  goods  are  perishable,  the  carrier  should 
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exercise  care  in  view  of  that  fact,  and,  when  perishable  goods 
are  delivered  by  the  carrier  in  a  damaged  condition,  the  pre- 
sumption makes  it  incumbent  on  the  carrier  to  show  that  its 
negligence  did  not  contribute  to  bring  about  or  hasten  the  deteri- 
oration. While  the  carrier  is  not  liable  for  losses  caused 
by  the  inherent  nature  of  the  goods,  it  is  liable  for  dam- 
ages which  rqsult  from  its  failure  to  exercise  due  care  in 
view  of  the  nature  of  the  goods.'* 

The  exceptions  are  overruled,  and  the  judgment  of  the  cir- 
cuit court  is  affirmed. 

■ 

Gary^  a.  J.,  and  Woods  and  Hydrick,  JJ.,  concur. 


Koran  v.  Metropolitan  St.  Ry.  Co. 

(Supreme  Court  of  Kansas,   Nov.   11,   1911.) 

[118  Pac.  Rep.  875.] 

Carriers — Injury  to  Passengera — Transfers.''' — The  defendant  oper- 
ates a  double-track  railway  running  east  and  west.  West-bound  cars 
run  on  the  north  track  and  east-bound  cars  run  on  the  south  track. 
Passengers  are  transferred  to  west-bound  cars  from  another  line 
operated  by  the  defendant  coming  from  the  south.  To  make  the 
transfer,  it  is  necessary  to  cross  a  portion  of  the  street,  and  to  cross 
the  south  track  of  the  double  line.  At  a  certain  time  of  day  persons 
make  this  transfer  with  a  rush,  and  in  sufficient  numbers  to  crowd 
the  cars.  To  receive  them,  the  rear  vestibules  of  west-bound  cars 
are  opened  on  the  north  side,  and  the  front  vestibules  are  opened  on 
the  south  side.  At  the  time  of  day  referred  to,  the  plaintiff,  who  had 
paid  his  fare  and  had  been  given  a  transfer  entitling  him  to  ride  on 
a  west-bound  car,  made  this  transfer  with  a  number  of  others.  He 
crossed  the  street,  crossed  the  south  track,  crossed  the  space  inter- 
vening between  the  tracks,  and  mounted  the  step  of  the  west-bound 
car  while  it  was  standing  still.  Other  persons  entered  ahead  of  him 
on  the  same  side  of  the  car,  the  vestibule  was  crowded,  and  he  had 
no  room  to  get  higher.  He  waited  a  brief  period  for  the  people  to 
get  settled,  and  then  tried  to  put  his  foot  up  another  step,  when 
he  was  struck  by  an  east-bound  car  on  the  south  track.  Held,  the 
plaintiff  was  a  passenger  and  entitled  to  the  protection  due  a  pas- 
senger. 

Carriers — Injury  to  Passengers — Street  Railrbads.* — It  was  the 
duty  of  the 'defendant  to  afford  persons  in  the  situation  of  the  plain- 
tiff time  and  opportunity  to  reach  a  place  of  safety  within  or  on  the 
car  before  running  cars  by  them  on  the  south  track. 

Carriers — Injury  to  Passengers — Negligence.* — The  facts  stated  are 

*For  the  authorities  in  this  series  on  the  subject  of  the  liabilities 
of  a  railroad  company  with  respect  to  its  passengers  struck  by  its 
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sufficient  to  warrant  an  inference  of  negligence  in  the  operation   of 
the  east-bound  car  without  proof  of  its  distance   from  the  plainti^ 
when  he  crossed  the  south  track,  or  its  rate  of  speed,  or  the  distance 
it  traveled  before  it  struck  hira. 
(Syllabus  by  the  Court.) 

Appeal  from  Court  of  Comon  Pleas,  Wyandotte  County. 

Action  by  Joe  Koran  against  the  Metropolitan  Street  Railway 
company.  Judgment  for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Miller  &  Miller  and  Samuel  Maker,  for  appellant. 
James  F.   Getty  and  D.  F,  Carson,  for  appellee. 

BuRCH,  J.  The  plaintiff  recovered  judgment  against  the  de- 
fendant for  damages  resulting  from  personal  injuries  claimed 
to  have  been  inflicted  through  the  conduct  of  one  of  the  defend- 
ant's motorman  in  negligently  running  a  car  against  the  plain- 
tiff without  warning  and  violently  knocking  him  to  the  pave- 
ment.   The  defendant  appeals. 

The  defendant  operates  a  double-track  street  railway  on  Kan- 
sas avenue,  running  east  and  west  in  Kansas  City,  Kan.  West- 
bound cars  run  on  the  north  track  and  east-bound  cars  on  the 
south  track.  Packard  street  extends  north  and  south,  intersect- 
ing Kansas  avenue.  On  Packard  street  the  defendant  operates 
a  street  railway  which  approaches  the  Kansas  avenue  line  from 
the  south,  curves  east  on  Kansas  avenue,  and  connects  with 
Kansas  avenue  line  on  the  east  side  of  Packard  street.  Pas- 
sengers are  regularly  transferred  from  cars  on  the  Packard 
street  line  to  cars  going  west  on  the  Kansas  avenue  line. 
Cars  on  the  Packard  street  line  are  stopped  at  the  south 
side  of  Kansas  avenue  to  allow  transferring  passengers 
to  alight,  and  cars  on  the  Kansas  avenue  line  are 
stopped  on  the  west  side  of  Packard  street  to  allow  such 
passengers  to  come  aboard.  It  is  necessary,  therefore,  for 
persons  making  this  transfer  to  pass  in  a  northwesterly  direc- 
tion over  a  portion  of  Kansas  avenue,  and  to  cross  the  south 
line  of  track  on  that  street.  Cars  going  east  on  this  track  also 
stop  on  the  west  side  of  Packard  street,  making  that  point  a 
regular  stopping  place  for  cars  going  in  both   directions.     At 

trains  or  street  cars  while  crossing  tracks  between  depots,  or  other 
stopping  places,  and 'trains  or  cars,  see  first  foot-note  of  Washington, 
etc,  Ry.  Co.  v.  Vaughan  (Va.),  39  R.  R.  R.  444,  62  Am.,  &  Eng.  R. 
Cas.,  N.  S.,  444;  third  paragraph  of  foot-note  of  Atlantic  City  R. 
Co.  V.  Clegg  (C.  C.  A.),  39  R.  R.  R.  372,  62  Am.  &  Eng.  R.  Cas.,  N. 
S.,  372;  second  foot-note  of  Columbus  Ry.  Co..  v.  Asbell  (Ga.),  38 
R.  R.  R.  22,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  22;  first  paragraph  of  first 
foot-note  of  Atchison,  etc.,  Ry.  Co.  v.  McElroy  (Kan.),  25  R.  R.  R. 
487,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  487,  where  all  those  preceding  it 
are  collected. 
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a  certain  time  in  the  afternoon,  it  is  usual  for  men  and  women 
to  transfer  from  the  Packard  street  line  to  west-bound  cars 
with  a  rush,  and  in  sufficient  number  to  crowd  the  cars. 

The  plaintiff  was  injured  at  the  time  of  day  referred  to, 
while  boarding  a  car  bound  westward  on  Kansas  avenue.  He  had 
come  from  Argentine  on  the  Packard  street  line,  had  paid  his 
fare,  and  had  been  given  a  transfer  for  transportation  on  the  car 
which  he  tried  to  take.  This  car  admitted  passengers  on  the 
north  side  of  the  rear  vestibule  and  on  the  south  side  of  the 
forward  vestibule.  A  number  of  persons  left  the  Packard  street 
car  for  the  west-bound  car  at  the  same  time  as  the  plaintiff. 
Some  of  them  boarded  the  west-bound  car  at  the  rear  end  and 
some  at  the  front  end.  When  the  plaintiff  left  the  Packard 
street  car,  he  saw  the  west-bound  car  moving  to  the  stopping 
point,  where  it  stopped.  He  crossed  over,  and  attempted  to 
enter  at  the  front  vestibule  while  the  car  was  standing  still. 
Other  persons  were  ahead  of  him,  and  the  vestibule  was 
crowded.  He  carried  a  dinner  bucket  and  a  small  sack  in  hils 
left  hand.  He  stepped  upon  the  bottom  step,  but  had  no  room 
to  get  higher.  He  waited  a  brief  period  for  the  people  to  get 
settled,  and  then  tried  to  put  his  foot  up  another  step,  when 
he  was  struck  by  a  car  going  east  on  the  south  track.  The 
tracks  were  so  close  together  that  the  plaintiff  was  rolled  be- 
tween the  two  cars,  and  finally  dropped  to  the  ground.  It  was 
daylight  at  the  time,  and  there  was  nothing  to  obstruct  the 
view  of  the  motorman  of  the  east-bound  car. 

The  refusal  of  the  court  to  instruct  a  verdict  for  the  defendant 
is  assigned  as  error.  It  is  argued  that  the  plaintiff  was  not 
a  passenger,  but  was  merely  a  traveler  on  the  street.  It  is  further 
argued,  however,  that,  if  he  were  a  passenger,  the  circumstances 
were  not  such  that  an  inference  of  negligence  could  arise  from 
the  event  itself  as  in  the  case  of  a  collision  or  derailment,  so 
that,  in  either  view,  it  was  incumbent  on  the  plaintiff  to  prove 
negligence  by  showing  the  distance  of  the  east-bound  car  from 
him  when  he  crossed  in  front  of  it,  its  rate  of  speed,  the  dis- 
tance it  moved,  and 'other  facts  establishing  the  motorman's 
opportunity  and  conduct. 

[1]  There  is  no  doubt  that  the  plaintiff  was  a  passenger,  and 
entitled  to  the  protection  due  a  passenger.  It  was  the  business 
of  the  west-bound  car  to  take  on  persons  transferring  from  the 
Pacard  street  line.  Apparently  to  facilitate  the  business  both 
vestibules  were  opened  for  the  reception  of  such  persons,  and 
the  plaintiff  had  the  right  to  believe  that  he  would  be  received 
at  the  open  entrance  at  the  south  side  of  the  forward  end  of 
the  car.  Others  ahead  of  the  plaintiff  were  taken  on  there,  no 
objection  or  obstacle  was  interposed  to  his  reception  there,  and 
he  was  in  fact  received  there.  He  crossed  the  street,  and 
crossed  the  south  track  in  safety,  and  left  them  both  behind. 
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He  had  paid  his  fare  and  had  received  a  transfer  slip  entitling 
him  to  ride,  and  he  had  left  the  ground,  mounted  the  step  of 
the  car,  and  was  in  the  act  of  entering  it  when  he  was  injured. 
It  is  difficult  to  perceive  that  anything  more  was  required  to 
constitute  the  plaintiff  a  passenger. 

[2]  Now,  what  is  the  duty  of  a  street  car  company  in  the 
situation  of  the  defendant  to  travelers  like  the  plaintiff  who 
are  invited  by  customary  methods  and  open  vestibules  to  occupy 
the  narrow  space  between  tracks,  while  in  the  act  of  effecting  a 
diligent  entrance  to  a  loading  car?  Very  clearly  it  is  impera- 
tive that  time  should  be  given  to  allow  such  persons  to  reach 
a  place  of  safety  within  or  on  the  car,  and  until  peril  no  longer 
exists  to  forbear  operating  cars  on  the  parallel  track  at  that 
point. 

[3]  In  this  case  the  motorman  of  the  eastbound  car  was  re- 
quired to  anticipate  the  conditions  which  existed  about  the  west- 
bound car,  which  had  arrived  first  at  the  stopping  place,  to 
anticipate  that  the  plaintiff's  entrance  into  the  car  might  be 
delayed  by  the  crowded  state  of  the  car  and  by  those  who 
preceded  him,  and  to  refrain  from  running  by  until  the  plain- 
tiff, whose  movements  were  necessarily  constrained  by  the  circum- 
stances, had  time  and  opportunity  to  get  out  of  danger.  There- 
fore the  jury  had  the  right  to  conclude  that  under  the  conditions 
as  they  existed  at  the  time  the  act  of  propelling  the  car  against 
the  plaintiff  was  due  to  negligence. 

The  defendant  offered  evidence,  which  was  rejected,  of  ex- 
periments showing  that  a  man  could  stand  in  various  positions 
on  steps  of  a  west-bound  car  without  being  struck  by  a  car 
moving  on  the  other  track.  The  purpose  was  to  contradict 
the  plaintiff,  and  to  show  contributory  negligence.  The  plain- 
tiff himself  admitted  that  he  had  accomplished  the  feat  of  riding 
on  the  car  steps  without  injury  from  cars  passing  on  the  other 
track,  and,  if  received,  the  evidence  offered  would  have  been 
of  no  value  in  determining  the  prudence  of  the  plaintiff's  move- 
ments, as  he  was  trying  to  gain  an  entrance  to  the  crowded  plat- 
form of  a  receiving  car. 

Several  instructions  were  requested  relating  to  the  defense 
of  contributory  negligence.  The  first  one  was  incorrect  as  a 
matter  of  law.  It  is  not  necessarily  negligent  to  attempt  to 
board  a  moving  car.  The  second  and  fifth  undertook  to  make 
specific  application  of  the  duty  to  use  due  caution.  These  in- 
structions applied  to  the  case  of  an  ordinary  traveler  on  the  street 
only,  and  took  no  account  of  the  peculiar  conditions  existing 
at  the  time  at  this  transfer  point.  Yet  they  were  general  in 
form,  and,  if  given,  would  have  applied  to  the  situation  of  the 
defendant  as  he  claimed  it  to  be,  which  would  have  b«en  wrong. 
The  third  instructions  included  the  misstatement  that  there  wa& 
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no  evidence  of  an  improper  handling  of  either  car.  The 
fourth,  intended  to  present  the  defendant's  theory  of  the  case, 
and  the  sixth,  were  sufficiently  covered  by  instructions  which 
were  given.  In  one  portion  of  an  instruction  given  defining 
negligence  and  contributory  negligence,  the  court  said  that  negli- 
gence, to  be  deemed  contributory,  must  be  "the  direct  or  proxi- 
mate cause  of  injury,"  instead  of  "a  direct  or  proximate 
cause  of  injury,"  or  "one  of  the  direct  or  proximate  causes." 
The  instructions  as  a  whole,  however,  forbade  the  concep- 
tion that  contributory  negligence  must  be  the  sole  cause 
of  injury  in  order  to  bar  recovery.  The  petition  alleged  negli- 

5ence  on  the  part  of  the  motorman  of  the  east-bound  car  only, 
'he  court  in  its  instruction  covered  negligence  on  the  part  of 
the  motorman  of  the  west-bound  car  also.  The  foundation  for 
this  instruction  was  furnished  by  evidence  introduced  by  the 
defendant  itself,  and  the  third  instruction  requested  by  the 
defendant  recognized  that  its  entire  conduct  at  the  time  the 
plaintiff  was  injured  was  in  issue.  If  the  issue  had  been  broad- 
ened by  evidence  introduced  by  the  plaintiff  without  objection, 
it  would  be  held  that  the  defendant  consented.  Having  volun- 
tarily produced  the  same  effect,  the  defendant  is  in  no  better 
position  to  complain.  '  All  the  evidence  considered,  however, 
there  is  scarcely  room  for  even  a  conjecture  that  the  jury  re- 
garded the  motorman  of  the  west-bound  car  as  blameworthy. 

The  court  is  not  able  to  say  that  other  errors  assigned  were 
prejudicial  to  the  substantial  rights  of  defendant,  and  the  judg- 
ment of  the  district  court  is  affirmed.  All  the  Justices  concur- 
ring. 
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(Court  of  Appeals  of  Kentucky,  Dec.  5,  1911.) 
[141  S.  W.  Rep.  64.] 

Railroads — Injuries  to  Person  on  Track — Contributory  Negligence. 

— Whether  an  employee  of  a  shipper  killed  while  unloading  cars  on 
a  side  track  in  consequence  of  a  train  striking  the  cars  in  switchng 
was  guilty  of  contributory  negligence  in  failing  to  put  himself  in  a 
place  of  safety,  after  notice  that  switching  would  be  done,  held  for 
the  jury. 

Railroads — Operation  of  Trains — Care  Required  —  Licensees.* — 
Where  trainmen  knew  that  employees  of  a  shipper  were  in  cars  on 
a  side  track  at  the  time  they  gave  notice  of  an  intended  movement 
of  the  train  to  couple  to  the  cars  without  notifying  the  employees  to 
leave  the  cars,  and  knew  that  it  was  customary  for  them  to  remain 
on  the  cars,  under  such  circumstances,  the  trainmen  must  handle 
the  train  with  reasonable  care  for  the  safety  of  the  employees  who 
were  not  trespassers. 

Railroads — Operation  of  Trains — Negligence — Evidence. — In  an  ac- 
tion against  a  railroad  company  for  the  death  of  an  employee  of  a 
shipper  while  unloading  cars  on  a  side  track,  caused  by  a  train  strik- 
ing the  cars,  evidence  of  the  custom  of  the  employees  of  the  shipper 
to  stay  on  the  cars  while  switching  was  done  by  the  trainmen  was 
admissible  to  charge  the  trainmen  with  notice  of  danger  to  the  em- 
ployees in  case  care  was  not  used  in  switching. 

Railroads — Operation  of  Trains — Care  Required. — Where  trainmca 
intending  to  move  a  train  to  couple  cars  on  a  side  track  knew  that 
employees  of  a  shipper  were  on  the  cars  unloading  them,  the  train- 
men must  give  notice  to  the  employees,  but  a  general  notice  is  suf- 
ficient, provided  each  employee  learns  of  the  intended  movement  of 
the  train;  and  the  jury  must  determine  whether  an  employee  killed 
by  the  train  striking  a  car  was  notified  or  knew  of  the  intended 
movement. 

Railroads — Operation  of  Trains — Care  Required. — ^Trainmen  mov- 
ing a  train  to  couple  to  cars  on  a  side  track  are  not  required  to  ex- 
ercise care  for  the  safety  of  an  employee  of  a  shipper  in  a  car,  un- 
loading it,  unless  they  know,  or  by  ordinary  care  should  know,  of 
his  presence  on  the  car,  and  the  railroad  company  is  not  liable  for 
the  death  of  the  employee,  unless  the  coupling  was  made  with  such 
unnecessary  force  as  to  show  want  of  ordinary  care  in  handling  the 
train. 

Railroads — Persons  in  Cars  on  Side  Track  —  Care  Required. — 
Where  an  employee  of  a  shipper  unloading  cars  on  a  side  track  was 


♦For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
licensees  on  trains  or  cars,  see  last  paragraph  of  second  foot-note 
of  Welch  V.  Boston  (Mass.),  35  R.  R.  R.  35,  58  Am.  &  Eng.  R.  Gas., 
N.  S.,  35. 
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notified  by  trainmen  intending  to  move  a  train  to  couple  to  the 
cars  to  leave  the  cars,  the  employee  by  remaining  on  a  car  assumed 
the  risks  attendant  on  the  bumping  of  the  train,  resulting  from  the 
making  of  the  coupling. 

Railroads  —  PerBons  in  Cars  on  Side  Track  —  Care  Required.t — 
Where  a  laborer  unloading  cars  on  a  side  track  for  a  shipper  re- 
ceives notice  of  the  movement  of  a  train  to  couple  to  the  cars,  he 
must  exercise  ordinary  care  to  protect  himself  from  danger  from 
such  concussions  of  the  train  with  the  car  as  a  man  of  ordinary  pru- 
dence might  reasonably  anticipate,  and,  where  he  fails  to  do  so  and 
is  killed,  the  railroad  company  is  not  liable. 

Appeal  from  Circuit  Court,  Ohio  County. 

Action  by  Robert  Hay's  administnator  ag^ainst  the  Louisville 
&  Nashville  Railroad  Company.  From  a  judgment  for  plj^in- 
tiflF,  defendant  appeals.     Reversed  and  remanded. 

Benjaman  D.  Warfield  and  Glenn  &  Simmerman,  for  appel- 
lant. 
Heavrin  &  Woodward  and  Otto  C.  Martin,  for  appellee. 

HoBSON^  C.  J.  Robert  Hay,  a  colored  laborer,  was  killed  at 
Hartford,  Ky.,  on  August  8,  1910,  in  the  following  manner: 
Some  contractors  who  were  doing  work  in  the  town  had  crushed 
stone  hauled  to  them  on  the  railroad  by  the  car  load.  These 
cars  were  placed  on  the  side  track,  and  were  unloaded  by  the 
contractors.  Hay  was  one  of  the  laborers  whose  duty  it  was 
to  shovel  the  stone  from  the  car  to  the  wagon.  When  switch- 
ing had  to  be  done  so  that  these  cars  had  to  be  moved,  notice 
was  given  by  the  railroad  men,  the  wagons  were  driven  off, 
and  sometimes  the  laborers  got  off  the  cars  but  often  they 
remained  on  the  cars.  The  work  had  been  going  on  in  this  way 
for  some  months.  On  August  8th  they  were  loading  some 
wagons  from  a  car  about  train  time,  and,  anticipating  that  when 
the  train  came  switching  would  have  to  be  done,  they  w^ere 
hurrying  to  get  the  wagon  loaded.  The  train  came,  and  notice 
was  given  by  the  railroad  men  for  the  wagon  to  get  out,  and 
that  they  would  move  these  cars.  The  wagons  were  driven 
away.  One  of  the  laborers  in  the  car  sat  down  on  the  floor  of 
the  car.  Hay  went  to  the  end  of  the  car,  and  sat  down  on  the 
end  with  his  feet  resting  on  the  rock  and  his  back  in  the  direc- 
tion from  which  the  train  was  backing  in  to  couple  to  the  cars. 
There  were  18  heavily  loaded  cars  attached  to  the  engine. 
There  were  two  cars  loaded  with  rock,  and  four  box  cars 
standing  on  the  side  track.     When  the  cars  attached  to  the  en- 

tFor  the  authorities  in  this  series  om  the  subject  of  the  care  re- 
quired of  a  licensee  for  his  own  protection,  see  last  foot-note  of 
Louisville  &  N.  R.  Co.  v.  Morgan  (Ala.),  36  R.  R.  R.  318,  59  Am. 
&  Eng.  R.  Gas.,  N.  S.,  318. 
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gine  backed  against  the  cars  standing  on  the  side  track,  Hay 
fell  over  backward,  and  was  run  over  by  the  first  wheel  of  the 
car,  only  one  wheel  passing  over  him;  the  cars  being  stopped 
before  the  second  wheel  reached  him.  This  action  was  brought 
by  his  personal  representative  to  recover  for  his  death,  and, 
there  having  been  a  recovery  for  $2,500  in  favor  of  the  plain- 
tiff, the  railroad  company  appeals. 

[1]  It  is  insisted  for  the  railroad  company  that  the  testimony 
conclusively  shows  that  the  deceased  had  warning  of  the  switch- 
ing movement,  and  that  his  death  was  due  to  his  failure  to  put 
himself  in  a  place  of  safety.  But  we  cannot  say  that  the  jury 
should  have  been  instructed  peremptorily  to  find  for  the  de- 
fendant on  either  of  these  grounds.  While  there  is  much  in  the 
evidence  to  show  that  the  deceased  knew  of  the  backing  move- 
ment of  the  train  for  the  purpose  of  coupling  to  the  cars  on 
the  side  track,  we  cannot  say  that  there  was  no  evidence  that 
he  was  ignorant  of  it,  and  so  the  question  was  properly  sub- 
mitted to  the  jury.  In  like  manner  there  was  much  in  the  evi- 
dence to  show  that  the  deceased  negligently  placed  himself  in 
a  position  of  danger,  but  this,  too,  under  our  rule  was  a  question 
for  the  jury,  as  much  would  depend  on  the  position  in  which 
the  deceased  was  sitting  and  other  like  circumstances,  in  con- 
nection with  the  other  facts  shown  and  the  character  of  the 
jolt  that  as  a  prudent  person  he  should  reasonably  have  antici- 
pated. 

[2]  Although  the  defendant's  servants  in  charge  of  the  train 
gave  notice  of  its  intended  backward  movement  to  couple  to 
the  cars  on  the  side  track,  still,  if  they  knew  or  in  the  exercise 
of  ordinary  care  should  have  known  that  men  were  on  the  cars 
and  did  not  notify  them  to  get  out,  it  was  their  duty  to  handle 
the  train  with  reasonable  care  for  their  safety.  Such  persons 
were  not  trespassers.  It  had  been  customary  for  the  laborers 
to  remain  on  the  cars  under  such  circumstances,  and,  in  view  of 
the  way  in  which  business  had  been  done  there  in  the  yard  for 
some  months,  the  jury  might  well  have  concluded  that  the  rail- 
road men  knew  that  the  laborers  were  on  the  cars;  and,  al- 
though they  gave  notice  of  the  intended  movement  of  the  train, 
still,  if  they  knew  that  persons  were  on  the  cars,  they  could  not 
disregard  their  safety. 

[3]  The  evidence  as  to  the  custom  of  the  workmen  to  stay 
on  the  cars  was  properly  admitted  as  a  circumstance  charging 
the  trainmen  with  notice  of  their  danger  in  case  care  was  not 
used  in  making  the  coupling. 

The  court  in  substance  instructed  the  jury  as  follows:  (1) 
If  the  trainmen  negligently  pushed  the  train  against  the  flat  car 
in  which  Hay  was  situated  without  giving  him  notice,  with  such 
force  that  it  threw  him  from  the  car,  they  should  find  for  the 
plaintiff.     (2)  If  the  trainmen  gave  notice  to  Hay  that  they 
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were  going  to  move  the  car  on  which  he  was  working  or  Hay 
knew  it,  yet  if  Hay  placed  himself  in  a  reasonably  safe  place 
for  an  ordinary  coupling  to  be  made,  but  the  coupling  was  made 
with  unusual  or  extraordinary  force  that  an  ordinarily  prudent 
person  could  not  have  protected  himself  against  while  in  the 
car,  and  Hay  was  thus  injured,  they  should  find  for  the  plain- 
tiff. (3)  If  Hay  by  his  own  negligence  caused  his  own  injury 
or  so  contributed  to  it  that  but  for  his  contributory  negligence 
he  would  not  have  been  injured,  they  should  find  for  the  de- 
fendant. (4)  If  Hay  was  notified  by  the  trainmen  of  their 
purpose  to  run  the  train  against  the  car  in  which  he  was  sit- 
uated, then  it  was  Hay's  duty  to  exercise  ordinary  care  and 
diligence  to  get  in  a  reasonably  safe  place  to  protect  himself 
from  danger  from  the  ordinary  and  usual  concussions  made  by 
similar  trains  under  similar  circumstances.  Instruction  5, 
given  by  the  court  on  its  own  motion,  and  instruction  1  asked 
by  the  defendant,  but  modified  by  the  court,  only  restated  what 
was  virtually  contained  in  the  instructions  indicated. 

[4]  There  was  abundant  evidence  that  Hay  knew  that  the 
coupling  was  to  be  made  independent  of  what  was  said  by  the 
trainmen.  It  was  not  necessary  that  the  railroad  men  should 
give  special  notice  to  every  individual  on  the  car  or  about  it. 
A  general  notice  was  all  that  was  required,  provided  it  reached 
each  of  the  men,  or  each  of  them  in  some  way  knew  of  the  in- 
tended movement  of  the  train.  In  lieu  of  the  words  in  instruc- 
tion 1,  "without  giving  him  notice,"  the  court  on  another  trial 
will  use  the  words  "without  notice  to  him,  and  without  his 
knowing  that  the  cars  were  to  be  moved."  The  court  allowed 
the  plaintiff  to  ask  his  witnesses  the  question,  "Was  Hay  noti- 
fied of  the  intended  movement  of  the  train?"  This  should  not 
have  been  allowed.  The  question  should  have  been,  "Was  no- 
tice given  of  the  intended  movement  of  the  train?"  and  "What 
notice?"  All  the  facts  in  regard  to  the  notice  may  be  stated 
by  the  witnesses.  From  these  the  jury  may  judge  whether  Hay 
was  notified  or  knew  of  the  facts. 

[5]  In  the  second  instruction  the  court  authorized  the  jury 
to  find  for  the  plaintiff  if  the  coupling  of  the  cars  was  made 
with  unusual  or  extraordinary  force.  This  instruction  is  too 
broad.  The  defendant's  servants  were  not  required  to  exer- 
cise care  for  the  decedent's  safety  unless  they  knew,  or  in  the 
exercise  of  ordinary  care  should  have  anticipated,  the  presence 
of  persons  on  the  car.  In  ^backing  18  heavily  loaded  cars 
against  6  other  loaded  cars,  the  coupling  would  necessarily  be 
made  with  much  greater  force  than  in  the  handling  of  a  lighter 
train.  The  witnesses  for  the  plaintiff  testify  that  the  coupling 
was  made  with  terrific  force,  some  of  them  stating  that  it  was 
the  hardest  bump  they  ever  heard.  On  the  other  hand,  the  wit- 
nesses for  the  defendant  testify  that  the  coupling  was  made  in 
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the  usual  manner,  and  with  only  the  usual  force  for  such  a 
train.  This  testimony  is  confirmed  by  the  fact  shown  by  all  the 
evidence  that  only  one  wheel  of  the  car  passed  over  the  dece- 
dent after  he  fell.  The  defendant  was  not  liable  unless  the 
coupling  was  made  with  unusual  and  unnecessary  force,  and 
with  such  violence  as  to  show  want  of  ordinary  care  in  the 
handling  of  the  train.  On  another  trial  the  court  will  modify 
instruction  2  as  above  indicated. 

[6]  The  instruction  should  be  modified  also  in  another  par- 
ticular. By  the  instruction  the  jury  were  told  that  they  should 
find  for  the  plaintiff  if  they  believed  as  therein  set  out,  al- 
though the  men  in  charge  of  the  train  gave  notice  to  Hay  that 
they  were  going  to  mX)ve  the  car  in  which  he  was  working  or 
Hay  knew  it.  To  this  part  of  the  instruction  these  words 
should  be  added,  "If  they  did  not  notify  Hay  to  get  off  the  car;" 
for,  if  they  directed  him  to  get  off  the  car,  he  by  remaining  on 
it  took  the  risks  attendant  on  the  bumping  of  the  train,  but,  if 
they  did  not  direct  him  to  get  ofT  the  car  and  made  the  coupling 
knowing  that  he  was  on  the  car  simply  giving  him  notice  that 
they  were  going  to  move  it,  it  was  incumbent  on  them  to  use 
ordinary  care  for  his  safety. 

[7]  It  was  the  duty  of  Hay  when  he  knew  or  had  notice  of 
the  backing  of  the  train  for  the  purpose  of  coupling  to  the  cars 
on  the  side  track  to  exercise  ordinary  care  and  diligence  to  get 
in  a  reasonably  safe  place  to  protect  himself  from  danger  from 
such  concussions  of  the  train  with  the  car  he  was  on  as  a  man 
of  ordinary  prudence  might  reasonably  anticipate  under  the  cir- 
cumstances, and  if  he  failed  to  do  this,  and  but  therefor  would 
not  have  been  injured,  the  law  is  for  the  defendant.  On  an- 
other trial  the  court  will  modify  instruction  4  as  above  indicated. 
The  instruction  will  also  be  modified  so  as  to  apply  if  Hay  knew, 
or  was  notified,  of  the  backing  of  the  train  against  the  cars  he 
was  on. 

Instruction  1  given  on  motion  of  the  defendant  may  be  on 
another  trial  omitted.  In  lieu  of  instruction  3  on  another  trial, 
the  court  will  tell  the  jury  that,  unless  they  find  as  set  out  in 
instruction  1  or  instruction  2,  they  should  find  for  the  defendant. 
In  lieu  of  instruction  5,  the  court  will  tell  the  jury  that,  if  the 
facts  known  to  Hay  were  sufficient  to  apprise  a  person  of  ordi- 
nary care  that  the  train  was  about  to  be  backed  against  the  cars 
on  the  side  track,  this  was  sufficient  notice  to  him  under  the 
instructions  of  the  court,  and  that  if  Hay  was  notified  by  the 
trainmen  or  any  of  them  to  get  ofT  the  car,  and  failed  to  obey 
their  direction,  then  he  took  the  risk  in  remaining  on  the  car  of 
such  bumps  as  resulted  from  the  making  of  the  coupling,  and 
the  defendant  was  not  liable  as  set  out  in  instruction  2. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 
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MOSTELLER  V,   lOWA  CeNT.   Ry.  Co.  , 
(Supreme   Court  of   Iowa,   Dec.   18,   1911.) 
[133  N.  W.  Rep.  748.] 

Carriers — Carriage  of  Live  Stock — Injuries  to  Live  Stock — Evi- 
dence.*— Where  a  carrier  receiving  live  stock  in  good  condition  de- 
livered it  in  bad  condition  at  the  point  of  destination,  the  carrier 
having  been  in  the  exclusive  control  of  the  stock  during  the  trans- 
portation was  presumptively  negligent  in  the  performance  of  its 
duties  as  a  carrier,  and,  to  escape  liability,  it  must  show  freedom 
from  negligence. 

Caniersr— Carriage  of  Live  Stock— Injuries  to  Live  Stock— Evi- 
dence.*— Where  a  shipper  of  live  stock,  or  his  agent,  accompanied 
the  stock,  and,  in  consideration  of  being  carried,  undertook  to  load, 
unload,  feed,  and  water  the  stock,  the  shipper,  suing  the  carrier  for 
negligent  injury  to  the  stock,  must  prove  affirmatively  that  the  in- 
jury was  not  the  result  of  anything  he  or  his  agent  undertook  to  do 
or  did  in  the  care  of  the  stock,  but  that  the  injury  was  the  result  of 
some  neglect  of  the  carrier,  either  in  transporting  the  stock,  or  in 
failing  to  afford  facilities  for  caring  for  the  stock;  but,  where  the 
shipper  showed  the  performance  of  the  things  he  undertook  to  do, 
and  that  the  stock,  not  injured  in  connection  with  anything  he  was 
to  do  or  did,  was  delivered  in  bad  condition  on  reaching  the  point 
of  destination,  the  inference  that  the  injury  was  the  result  of  the 
negligence  of  the  carrier  was  justified,  and  the  carrier  must  meet 
such  case  by  evidence;  but  the  burden  continued  on  the  shipper  to 
show  the  negligence  of  the  carrier. 

Appeal  from  District  Court,  Hancock  County;  C.  H.  Kelly, 
Judge. 

Action  for  damages  to  horses  shipped  over  the  defendant's 
line  of  railway  resulted  in  judgment  as  prayed.  The  defendant 
appeals.     Reversed. 

*For  the  authorities  in  this  series  on  the  subject  of  the  burden  of 
proof  and  presumption  of  negligence  in  actions  against  common  car- 
riers for  the  loss  or  injury  to  freight,  see  extensive  note,  26  R.  R.  R. 
298,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  398;  last  foot-note  of  Union  Pac.  R. 
Co.  V.  Stupeck  (Colo.),  40  R.  R.  R.  748,  63  Am.  &  Eng.  R.  Cas.,  N.  S., 
748;  last  foot-note  of  Baltimore,  etc.,  R.  Co.  v.  Clift  (Ky.),  40  R. 
R.  R.  385,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  385;  sixth  head-note  of 
Estes  V.  Denver  &  R.  G.  R.  Co.  (Colo.),  40  R.  R.  R.  216,  63  Am.  & 
Eng.  R.  Cas.,  N.  S.,  216;  last  foot-note  of  Santa  Fe,  etc.,  Ry.  Co. 
V.  Grant  Bros.  Const.  Co.  (Ariz.),  36  R.  R.  R.  420,  59  Am.  &  Eng. 
R.  Cas.,  N.  S.,  420;  fourth  head-note  of  Patterson  v.  Missouri,  etc., 
Ry.  Co.  (Okla.),  35  R.  R.  R.  410,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  410; 
first  foot-note  of  Bartlett  v.  Oregon  R.,  etc.,  Co.  (Wash.),  35  R.  R, 
R.  400,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  400. 
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Geo,  W,  Seez'ers,  W,  H.  Bremmer,  and  /.  E.  Wichman,  for 
appellant. 

C.  R.  Wood  and  Senneff  &  Bliss,  for  appellee. 

Ladd,  J.  The  plaintiff  loaded  a  car  with  household  goods, 
machinery,  a  coop  of  chickens,  and  eight  horses  at  Hoopeston, 
111.,  and  billed  them  over  the  Lake  Erie  &  Western  Railroad 
Company's  line  to  Peoria,  111.,  and  from  there  to  Corwith,  Iowa, 
over  the  defendant's  line.  The  horses  are  alleged  in  the  petition 
to  have  been  injured  to  the  extent  of  from  $50  to  $150  each  by 
delays  in  the  course  of  transportation  over  defendant's  road, 
hard  handling  of  the  car,  refusal  to  unload,  or  to  afford  facili- 
ties to  feed  and  water.  Chauncey  Moore  accompanied  the  stock 
by  virtue  of  the  shipping  contract,  which  provided:  That  the 
said  shipper  is  at  his  own  sole  risk  and  expense  to  load  and  take 
care  of  and  to  feed  and  water  said  stock  whilst  being  trans- 
ported, whether  delayed  in  transit  or  otherwise,  and  to  unload 
the  same ;  and  neither  said  carrier  nor  any  connecting  carrier  is 
to  be  under  any  liability  or  duty  with  reference  thereto,  except 
in  the  actual  transportation  of  the  same. 

The  evidence  in  plaintiff's  behalf  tended  to  show  that  the 
horses  were  damaged  by  the  rough  handling  of  the  car,  failure 
to  properly  care  for  them  en  route  in  the  matter  of  feeding  and 
watering  and  unloading,  and  that  this  was  due  to  the  refusal  of 
the  defendant's  employees  to  furnish  proper  facilities  and  oi>- 
portunity  to  feed,  water,  and  unload ;  and  there  was  evidence  in 
behalf  of  defendant  to  the  contrary.  The  only  exceptions  ar- 
gued are  to  three  of  the  instructions.  Those  to  the  fifth  and 
tenth  of  these,  with  respect  to  limiting  the  amount  of  recovery 
for  injury  to  each  horse  to  that  claimed,  will  be  obviated  on  an- 
other trial,  which  the  exception  to  the  ninth  instruction  will 
render  necessary.  Therein  the  court  directed  the  jury  that: 
"If  you  find,  from  the  weight  or  preponderance  of  the  evidence 
introduced  upon  the  trial  that,  at  the  time  said  horses  were  de- 
livered to  the  Iowa  Central  Railway  Company  at  Peoria,  111., 
said  horses  were  in  good  condition,  and  you  further  find,  from 
the  weight  or  preponderance  of  the  evidence  introduced  upon 
the  trial,  at  the  time  they  reached  Corwith,  Iowa,  they  were  in 
a  damaged  condition,  then  it  is  incumbent  upon  the  defendant 
to  prove  that  such  damaged  condition  was  not  in  fact  caused 
by  the  defendant." 

The  evidence  was  conclusive  that  the  horses  were  in  a  dam- 
aged condition  when  delivered  at  Corwith,  and  the  jury  was 
told  in  the  eighth  instruction  that,  in  order  to  recover,  it  must 
appear  that  this  was  not  the  result  of  any  negligence  on  the  part 
of  those  accompanying  the  stock.  There  was  no  instruction  to 
the  effect  that  the  burden  of  proof  was  on  plaintiff  to  show  that 
injuries  due  to  any  omission  in  the  matter  of  feeding  or  water- 


Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S       369 

Mosteller  v.   Iowa  Cent.  Ry.  Co 

ing,  loading  or  unloading,  were  because  of  negligence  of  d^ 
fendant,  and  the  purport  of  the  instruction  quoted,  in  the  light 
of  the  evidence,  was  directly  to  the  contrary.  But  for  the  cir- 
cumstance that  Moore  and  Blakely  accompanied  the  car,  the  in- 
struction quoted,  in  so  far  as  it  indicated  that  from  delivery  by 
the  shipper  in  good  condition  and  delivery  by  the  carrier  at  the 
destination  in  bad  condition  negligence  of  the  latter  was  to  be 
inferred,  and,  unless  met,  would  justify  recovery  by  the  shipper, 
finds  support  in  Swiney  v.  Express  Co.,  144  Iowa,  342,  115  N. 
W.  212,  122  N.  W.  957. 

[1]  This  is  on  the  theory  that,  as  the  stock,  having  been  de- 
livered in  good  condition,  is  presumed  so  to  continue  until  the 
contrary  appears  (Powers  v.  Railway,  130  Iowa,  615,  105  N.  W. 
345),  if  in  bad  condition  upon  reaching  its  destination,  this,  as 
it  has  been  in  the  exclusive  control  of  the  carrier,  is  presumed 
to  have  resulted  from  some  negligence  on  its  part.  In  other 
words,  from  a  showing  of  having  been  delivered  to  the  carrier 
in  good  condition  and  received  by  the  shipper  at  its  destination 
in  bad  condition,  the  inference  arises  that  the  company  has  been 
negligent  in  the  performance  of  its  duties  as  a  common  carrier 
in  the  transportation  of  the  stock. 

[2]  But,  where  the  owner,  or  some  one  acting  for  him,  ac- 
companies the  stock,  and,  in  consideration  of  being  carried,  un- 
dertakes to  load,  unload,  feed,  and  water  the  stock,  such  an  in- 
ference is  not  tenable,  for  the  injury  as  well  may  have  resulted 
from  the  carelessness  of  the  owner  or  his  agent,  as  from  the 
negligence  of  the  carrier's  employees.  For  this  reason,  the 
courts  quite  generally  require  that  the  shipper  who  accompanies 
his  live  stock  himself,  or  has  his  employees  do  so,  prove  affirm- 
atively that  injury  thereto  during  transportation  was  not  con- 
sequent of  anything  the  shipper  or  his  agent  undertook  to  do  or 
did  in  the  care  of  his  stock,  and,  if  injured  in  any  such  respect, 
that  this  was  owing  to  some  fault  of  the  carrier  in  neglecting  to 
afford  facilities  for  such  care. 

Thus,  in  Grieve  z\  Railway,  104  Iowa,  659,  74  X.  W.  192, 
the  owner  accompanied  his  stock,  and  it  was  said:  "As  a  gen- 
eral rule,  injury  to  property  transported  being  shown,  the  bur- 
den is  cast  upon  the  carrier  to  exculpate  itself  from  blame. 
This  is  because  of  its  exclusive  control  of  the  property,  and  of 
the  instrumentalities  of  transportation,  and  of  its  superior 
means  of  information.  But  is  this  true  where  the  shipper  as- 
sumes to  and  actually  does  takes  charge  of  his  stock  during  its 
transportation?  In  such  a  ease,  the  animals  are  not  in  the  ex- 
clusive custody  of  the  carrier,  nor  are  its  means  of  information 
superior  to  those  of  the  shipper,  who  is  in  a  position  to  know 
what  has  been  done  or  omitted,  as  well,  if  not  better,  than  the 
carrier.       Now,  the  cattle  were  kept  in  the  cars,  without  unload- 
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ing,  or  feeding,  or  watering,  in  Chicago,  for  about  nine  hours, 
and  the  injury,  if  any,  was  occasioned  thereby.  All  this,  how- 
ever, the  plaintiff  had  assumed  to  doT,  and,  if  his  failure  therein 
was  caused  by  any  act  of  the  defendant,  he  knew  what  it  was 
as  well  as  the  company.  If  he  demanded  facilities  for  unload- 
ing the  cattle,  or  for  feeding  and  watering  them,  and  these  were 
not  provided,  or  were  refused,  then  the  burden  was  cast  upon 
the  defendant  to  excuse  itself  for  not  furnishing  them.  But  the 
burden  is  certainly  on  the  shipper  in  the  first  instance,  to  show 
that  the  injury  did  not  result  from  his  pwn  negligence,  and  if 
occasioned  by  failure  to  do  what  he  has  undertaken,  then  that 
such  failure  resulted  from  an  omission  on  the  part  of  the  com- 
pany to  perform  some  duty  devolving  upon  it." 

In  that  case  the  complaint  was  that  the  cattle  and  hogs  had* 
been  confined  in  the  car  without  proper  attention  longer  than 
they  should  have  been,  and,  as  the  shuM)er  had  undertaken  to 
unload,  feed,  and  water  them,  and  haa  accompanied  the  stock 
for  that  purpose,  the  inquiry  related  to  the  very  things  he  was 
to  do.  The  natural  inference  then  was  that  the  injury  was  due 
to  his  own  fault,  and  not  that  of  the  company.  If  he  was  pre- 
vented from  bestowing  the  care  he  had  undertaken  to  give  them 
by  some  agency  over  which  he  had  no  control,  he  was  aware  of 
that  quite  as  well,  if  not  better  than,  the  company's  employees. 
To  cast  on  him  the  burden  of  proving  the  negligence  of  the  car- 
rier, then,  in  the  matters  the  shipper  had  assumed  and  was  there 
to  do,  as  in  failing  or  refusing,  on  request  or  information  of  the 
need,  to  afford  facilities  for  loading,  or  unloading,  feeding,  or 
watering,  was  but  the  reasonable  and  logical  course  to  pursue^ 
and  this  involved,  not  only  a  showing  of  the  shipper's  want  of 
negligence,  but  of  the  carrier's  negligence. 

In  Burgher  v.  Railway,  105  Iowa,  335,  75  N.  W.  192,  the  ac- 
tion was  for  damages  resulting  from  the  failure  of  the  person 
accompanying  the  stock  to  do  what,  by  the  terms  of  the  shipping 
contract,  he  had  undertaken,  and,  as  these  were  not  due  to  any 
fault  of  the  carrier,  the  court  held  that  the  railroad  company 
was  not  liable  for  resulting  damages. 

In  McManus  v.  Railway,  138  Iowa,  150,  115  N.  W.  919,  128 
Am.  St.  Rep.  180,  though  the  shipper  accompanied  the  stock, 
the  trial  court  charged,  as  in  the  case  at  bar,  that  the  burden  of 
proof  was  upon  defendant  to  show  that  it  was  not  liable  for 
damages  thereto.  Though  the  loss  or  injuries  complained  of 
were  not  all  such  as  pertained  to  the  matters  the  shipper  had 
undertaken,  it  was  said  the  burden  of  proof  was  upon  plaintiff, 
and  recovery  was  denied,  for  that  damages  were  not  affirmatively 
proven. 

In  Colsch  z\  Railway,  149  Iowa,  176,  127  N.  W.  198,  the 
McManus  Case,  in  extending  the  doctrine  of  the  Grieve  Case 
so  as  to  cast  on  the  shipper  who  accompanies  his  live  stock  in 
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transportation  the  burden  of  proving  the  negligence  of  the  carrier, 
even  though  this  may  have  been  in  no  way  connected  with  what 
the  shipper  had  done  or  undertaken  to  do,  was  followed,  and 
opinions  so  deciding  quoted  with  approval.  That  action,  as  this, 
was  to  recover  damages  consequent  of  the  carrier's  negligence,  and 
logically,  as  is  pointed  out  in  4  Elliot  on  Railroaas,  §  1548a, 
there  is  much  reason  for  the  conclusion  of  many  courts  in  hold- 
ing the  burden  to  be  on  plaintiff  to  prove  the  allegations  of  negli- 
gence contained  in  his  petition.  This  requires  no  more  to  make 
out  a  prima  facie  case  than  the  inference  to  be  drawn  from  a 
showing  that  the  live  stock  was  in  good  condition  when  de- 
livered to  the  carrier,  and  was  in  bad  condition,  not  evidently 
due  to  natural  propensities  or  ordinary  climatic  conditions,  upon 
arrival  at  its  destination.  And  the  shipper  who  accompanies 
his  stock  may,  in  order  to  make  out  a  case,  be  compelled  to 
resort  to  a  showing  of  this  kind.  Ordinarily,  in  accompany- 
ing it,  he  will  be  quite  as  well  aware  of  the  way  it  is  handled 
in  the  operation  of  the  train,  in  switching,  and  the  like,  as  the 
employees  of  the  company;  but  he  is  not  required  at  his  peril 
to  stand  guard  over  the  employees  of  the  carrier  that,  in  event 
of  injury,  he  may  be  able  to  establish  their  carelessness  by  his 
own  testimony,  but  may  assume  that  they  will  observe  their 
legal  obligation  by  bestowing  on  the  property  proper  care,  and, 
if  they  fail  so  to  do,  rely  on  circumstantial  evidence,  as  that  the 
stock  suffered  injury  in  the  meantime,  not  necessarily  attribu- 
table to  their  natural  propensities  or  climatic  conditions.  His 
cattle  or  other  live  stock,  being  in  good  condition  when  last 
seen  by  him,  are  presumed  to  so  continue  with  proper  handling, 
until  the  contrary  is  shown;  and  if  it  is  made  to  appear  on  the 
trial  that  the  shipper,  in  acompanying  the  stock,  has  done  what  he 
undertook,  and  that  the  stock  was  not  injured  in  connection 
with  anything  he  was  to  do  or  did,  and  yet  were  in  bad  condition 
upon  reachinp'  its  destination,  the  inference  arises  that  this  was 
the  result  of  negligence  on  the  part  of  the  carrier.  In  other 
words,  the  carrier,  in  such  a  case,  is  not  relieved  from  meeting 
the  inference  that  the  injury  was  the  result  of  some  neglect 
on  its  part  precisely  as  though  the  shipper  had  not  accompanied 
the  stock.  The  shipper  undertakes  to  see  to  his  stock  only  in 
a  limited  wav.  The  carrier  continues  control  of  all  instru- 
mentalities  of  transportation.  With  these  it  is  familiar,  and 
there  is  precisely  the  same  reason  for  inferring  its  negligence 
in  transporting  the  live  stock  upon  a  showing  that  the  same, 
though  injured  in  transit,  was  not  injured  in  connection  with 
what  the  shipper  undertook  to  do  or  did,  as  though  he  had  not 
accompanied  the  stock  at  all.  But  the  mere  fact  that  the  circum- 
stances shown  by  the  shipper,  as  plaintiff,  are  such  as  to  make 
out  a  prima  facie  case  which,  unless  met  by  evidence  on  the  part 
of  the  carrier,  as  defendant,  will  warrant  a  finding  that  the  latter 
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has  been  negligent,  in  consequence  of  which  the  former  has 
suffered  damages,  will  not  shift  the  burden  of  proof.  Such 
burden,  as  was  held  in  the  Colsch  Case,  continues  on  plaintiff, 
who  bases  his  claim  for  damages  on  the  alleged  n^ligence  of 
the  carrier^  in  transporting  his  live  stock,  precisely  as  in  other 
actions  sounding  in  tort. 

Because   of   the   error   in   the   instructions,   the   judgment  is 
reversed. 


CooKE  V,  Northern  Pac.  Ry.  Co. 

(Supreme  Court  of  North  Dakota,  May  2,  1911.    On  Rehearing,  June 

22,   1911.) 

[133  N.  W.  Rep.  303.] 

Pleading — Nature  and  Form  of  Action — Determination. — The  char- 
acter of  an  action  as  brought  must  be  determined  by  the  complaint 
Carriers — Carriage  of  Goods — Limitation  of  Liability — ^Validity.*— 

A  clause  in  a  special  contract  with  a  common  carrier,  which  provides 
in  substance  that  when  property  is  injured,  as  a  condition  precedent 
to  a  right  of  action,  plaintiff  must  give  notice  in  writing  of  any  claim 
for  damages  or  injury  to  the  officer  or  station  agent,  before  said 
property  is  removed  from  the  place  of  destination,  is  not  prohibited 
by  the  provisions  of  law  limiting  the  right  of  such  common  carrier 
to  exonerate  itself  from  certain  liabilities  for  negligence,  fraud,  and 
willful  wrongs. 

Pleading — Amendment — New  Cause  of  Action. — Plaintiff,  having 
elected  to  bring  an  action  ex  delicto,  must  stand  or  fall  by  the  alle- 
gations as  made.  The  power  to  amend  is  limited.  A  new  and  dis- 
tinct cause  of  action  cannot,  at  the  time  of  the  trial,  without  con- 
sent, be  thrust  into  a  complaint  by  amendment. 

Former  Decisions  Reviewed. — Certain  cases  considered,  and  re- 
garded, as  not  an  authority  against,  but  rather  supporting,  the  pro- 
cedure adopted  by  the  parties  in  this  action. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Stutsman  County;  Burke,  Judge. 

Action  by  John  D.  Cooke  against  the  Northern  Pacific  Rail- 
way Company.  From  an  order  denying  a  new  trial  after  di- 
rection of  verdict  for  defendant,  plaintiff   appeals.     Affirmed. 

John  Knauf  and  5*.  E,  Ellsworth,  for  appellant. 
Ball,  Watson,  Young  &  Lawrence,  for  respondent. 

♦See  last  foot-note  of  Old  Dominion  S.  S.  Co.  v.  C.  F.  Flanary 
&  Co.  (Va.).  39  R.  R.  R.  345,  68  Am.  &  Eng.  R.  Cas.,  N.  S.,  345; 
seventh  head-note  of  Pierson  v.  Northern  Pac.  Ry.  Co.  (Wash.),  39 
R.  R.  R.  303,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  303. 
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Pollock^  Special  Judge.  This  is  an  appeal  from  an  order 
denying  a  motion  for  a  new  trial.  Certain  irregularities  with 
reference  to  the  admission  of  testimony,  as  well  as  errors  of 
law  occurring  at  the  trial,  are  claimed,  all  of  which  were  duly 
excepted  to.  There  are  22  specifications  of  error,  most  of  them 
with  reference  to  the  introduction  of  evidence.  In  order  to 
properly  consider  these  alleged  errors,  it  will  be  necessary  to 
analyze  the  issues  as  presented  by  the  pleadings. 

Among  other  things,  the  plaintiff  alleges:  That  on  March 
7,  1907,  he  delivered,  in  good  condition,  to  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  at  Reynolds,  111.,  eight  horses 
for  transportation  to  McHenry,  N.  D.  Said  railroad  company 
delivered  said  horses,  still  in  good  condition,  to  the  Burling- 
ton, Cedar  Rapids  &  Northern  Railway  Company,  a  connecting 
common  carrier.  Later,  and  on  March  9,  1907,  the  last-named 
company  delivered  said  horses,  in  good  condition,  to  the  defend- 
ant company  as  a  common  carrier  at  the  Minnesota  Transfer, 
near  St.  Paul,  Minn.,  for  final  transportation  to  McHenry,  N. 
D.  That  defendant  received  said  horses  for  adequate  reward 
agreed  to  be  paid.  That  while  said  horses  were  in  the  possession 
of  the  said  defendant  it  operated  the  train  of  cars  in  which  said 
horses  were  being  transported  in  a  manner  that  was  grossly 
careless  and  negligent,  causing  said  car  to  receive  violent  shocks 
and  jolts,  which  threw  down,  maimed,  injured,  and  burised  all  of 
said  horses,  and  caused  the  death  of  two  of  them.  Plaintiff  further 
alleges  carelessness  and  negligence  in  providing  proper  facilities 
for  unloading  said  horses,  for  their  exercise,  refreshment,  feed- 
ing, and  watering,  and  claims  that  on  March  15,  1907  (the  time 
the  horses  were  delivered  to  him*  by  defendant),  they  were 
bruised,  disabled  in  very  poor  order,  and  were  greatly  reduced  in 
value;  and  further  alleges  that,  "by  reason  of  the  careless, 
n^ligent,  and  cruel  treatment  of  said  horses  by  defendant,  and 
its  failure  to  use  ordinary  care  to  provide  for  the  safety  and 
welfare  of  the  same  while  in  its  possession  for  transportation 
as  aforesaid,  the  plaintiff  has  sustained  the  entire  loss  of  two 
of  said  horses,  and  six  others  have  been  injured  and  reduced 
in  value,  to  plaintiff's  aggregate  loss  and  damage  in  the  sum  of 
$1,000,  and  therefore  demands  judgment  for  that  amount." 

Defendant  in  his  answer  denies  each  and  every  allegation  in 
said  complaint  contained,  except  so  much  as  was  thereinafter 
specifically  admitted.  After  admitting  the  corporate  capacity, 
it  admits  and  alleges  that,  on  or  about  the  9th  day  of  March, 
1907,  a  written  contract  was  made  and  entered  into  between 
plaintiff  and  defendant  for  the  delivery  and  shipment  of  certain 
goods  and  stock  by  the  defendant  conipany  from  the  Minnesota 
Transfer  to  McHenry,  N.  D. ;  and  further  alleges  that  said  con- 
tract of  shipment  contained  the  following  provisions  and  condi- 
tions precedent,  to  wit:     "The  said  shipper  further  agrees  that 
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limit  such  liability.  A  similar  question  was  before  this  court 
in  the  case  of  Hatch  &  Heinsius  v,  Soo  Railway,  15  N.  D.  493, 
107  N.  W.  1087.  Chief  Justice  Morgan  held  that  similar  condi- 
tions or  stipulations  are  not  unreasonable  as  a  matter  of  law, 
quoting  numerous  decisions.  This  precise  question  was  recently 
presented  to  the  Supreme  Court  of  Tennessee,  in  the  case  of 
Mobile  &  O.  R.  Co.  v.  Brownsville  Livery  Co.,  130  S.  W.  788, 
wherein  an  agreement,  essentially  the  same  as  the  one  in  the 
case  at  bar,  was  under  consideration.  That  court,  among  other 
things,  says:  "It  imposes  no  necessary  burden  on  the  consignee 
of  stock;  while  it  is  evident  that  by  failure  to  give  notice 
promptly  the  carrier  is  at  a  disadvantage,  and  is  more  or  less 
exposed  to  the  peril  of  fraudulent  claims,  made  at  a  time  so 
long  after  the  dehvery  of  the  stock  claimed  to  be  injured  that 
an  intelligent  investigation  of  the  claim  is  difficult,  if  not  im- 
possible. If  a  notice,  given  one  day  after  the  receipt  and  removal 
of  stock,  will  suffice,  then  equally  would  notice  to  the  carrier 
months  after  the  stock  was  removed  be  sufficient.  Given,  how- 
ever, before  or  at  the  time  of  their  removal,  the  agent  of  the 
carrier  has  an  opportunity  of  examination,  with  the  view  of 
seeing  the  extent  of  the  injury,  and  of  ascertaining  whether 
the  animals  were  sound,  or  not,  at  the  time  of  their  delivery 
for  carriage ;  while  delay,  from  the  many  transactions  of  a 
similar  character  which  the  carrier  has,  would  render  it  im- 
possible, as  is  clear,  to  make  a  satisfactory  investigation  of  the 
one  as  to  which  complaint  is  made.  As  against  consignees,  to 
which  class,  unquestionably,  the  defendant  in  error  belongs, 
there  may  be  no  necessity  for  such  a  provision.  But  the  rule 
covers  both  honest,  as  well  as  dishonest,  shippers,  and,  if  reason- 
able, as  we  hold  it  to  be,  must  be  applied  to  all  alike."  This 
statement  of  the  laws,  and  the  cogent  reasons  assigned,  meets 
with  our  cordial  approval.  We  therefore  hold  that  this  .clause 
of  the  contract  is  legal  and  binding  upon  the  parties. 

[3]  3.  We  might  pause  here,  because  it  is  not  contended  that 
there  was  any  proof  of  notice  given  under  terms  of  this  special 
contract,  except  for  the  insistence  upon  the  part  of  counsel  for 
the  plaintiff  that  the  learned  court  exceeded  his  powers  in  di- 
recting a  verdict  at  the  time  and  manner  in  which  he  did.  As 
shown  by  the  pleadings,  the  action  was  not  brought  upon  the 
special  contract,  and  we  hold  that  that  was  unnecessary.  The 
plaintiff  had  a  choice  of  either  bringing  an  action  for  the  wrong 
under  what  is  known  as  the  common-law  liability,  or  upon  the 
special  contract  made  by  the  parties.  Counsel  for  the  plaintiff 
regards  the  action  as  one  which  he  styles  "ex  delicto  quasi 
contractu,"  and  further  insists  that  all  of  the  matters  growing 
out  of  the  special  contract  are  purely  defensive  in  their  nature, 
and  that  when  the  plaintiff  proved  a  violation  of  the  common- 
law  obligation,  and  the  extent  of  the  damage,  that  was  sufficient 
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to  put  the  burden  upon  the  defendant  to  show  any  special  de- 
fense in  view  of  the  "quasi  contractu"  nature  of  the  action. 
The  word  "quasi"  has  already  been  working  overtime  for  so 
long  a  period  in  fitting  certain  conditions  of  fact  to  meet  other 
settled  requirements  of  law  that  its  use  ought  not  to  be  invoked 
further  to  break  down  the  settled  distinctions  between  actions 
ex  delicto  and  ex  contractu.  As  Bliss,  in  his  excellent  work 
on  Code  Pleading  (2d  Ed.)  page  7,  says:  "The  whole  case 
often  clusters  around  the  name,  and  the  action  is  just  as  much 
an  action  of  trover  or  of  replevin  or  of  ejectment  as  though 
so  called  in  the  pleading.  When  the  statute  says  there  shall  be 
but  one  form  of  action,  form  and  not  substance  is  spoken  of. 
Without  classification,  there  is  no  science.  Such  distinctions  as 
exist  in  the  nature  of  things  must  be  recognized,  and  they  are 
equally  recognized,  whether  a  specific  name  be  given  to  the 
suit  or  action,  with  a  corresponding  formula,  or  whether  they 
arise  from  and  are  known  only  by  the  nature  of  the  grievance 
and  the  character  of  the  relief. ' 

As  was  very  appropriately  remarked  by  Judge  Spalding,  in 
Taugher  v,  N.  P.  Railway  Co.,  129  N.  W.  750,  when,  having 
under  discussion  an  action  for  conversion,  he  said  "In  most 
cases  more  than  one  remedy  is  applicable,  and  plaintiff  has 
his  election;  while  in  others  an  action  for  conversion  does  not 
lie,  though  one  for  damages  for  breach  of  contract  may.  If 
the  shipper  elects  to  sue  for  conversion,  and  is  unable  to  or  fails 
to  establish  the  elements  necessary  to  constitute  conversion,  he 
must  fail  in  that  form  of  action.  The  burden  is  on  the  shipper, 
when  he  elects  to  seek  the  benefit  of  the  measure  of  damages 
in  an  action  charging  conversion,  to  prove  the  act  of  conversion 
by  showing  a  wrongful  disposition  or  wrongful  withholding 
of  the  property." 

It  should  be  constantly  remembered  in  this  case  that  the  issue 
as  framed  charges  a  tort.  This  is  denied  by  the  answer.  The 
defensive  matter  of  the  special  contract  is  set  forth  also  in 
the  answer.  The  record  shows  that  the  plaintiff  in  offering  his 
testimony,  in  addition  to  introducing  evidence  to  suport  the  claim 
of  negligence,  likewise  gave  evidence  (the  contract  itself),  which 
was  competent,  showing  the  entire  nature  of  the  transportation  be- 
tween the  parties  as  set  forth  in  answer,  and  which,  in  the  very 
nature  of  things,  if  true,  would  prevent  the  plaintiff  from  re- 
covering. In  this  state  of  the  record,  it  appears  to  us  that  there 
was  only  one  conclusion  to  be  reached.  The  plaintiff  himself  had 
shown  that  he  was  not  entitled  to  a  verdict.  It  was  not  incum- 
bent upon  defendant  to  offer  any  evidence  when,  at  the  close 
of  plaintiff's  evidence,  a  prima  facie  case  had  not  been  made. 
Under  the  situation  confronting  plaintiff  at  the  trial,  he  could 
not  have  furnished  further  evidence  without  openly  confessing 
that  a  wrong  form  of  action  had  been  chosen.     Even  if  plain- 
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tiff  had  offered  to  amend  his  complaint,  a  serious  question  might 
have  arisen,  because  a  radical  change  would  have  been  wrought 
in  the  essential  character  of  the  action.  In  Mares  v.  Worming- 
ton,  8  N.  D.  332,  79  N.  W.  443,  Judge  Wallin,  speaking  for 
the  court,  says:  **It  is  true  that  the  authorities  are  not  entirely 
harmonious  upon  the  point,  but  the  decided  weight  of  the  cases, 
and,  we  think,  the  better  reason,  is  against  allowing  an  entirely 
new  cause  of  action  to  be  set  up  by  way  of  an  amendment  to 
a  complaint.  This  could  never  be  done,  either  at  common  law 
or  in  chancery  practice.  The  power  of  amendment  has  been 
much  enlarged  by  statute,  but  the  power  is  nevertheless  limited, 
and  cannot  be  arbitrarily  exercised.  A  new  and  distinct  cause  of 
action  cannot  be  thrust  into  a  complaint  by  amendment." 

Reduced  to  its  lowest  terms,  this  record  shows  that  the  plain- 
tiff charged  a  tort,  proved  a  contract,  and  asked  judgment. 
As  said  by  Dixon,  C.  J.,  in  Supervisors  v.  Decker,  30  Wis. 
624:  "It  would  certainly  be  a  most  anomalous  and  hitherto 
unknown  condition  of  the  laws  of  pleading  were  it  established 
that  a  plaintiff  in  a  civil  action  could  file  and  serve  a  com- 
plaint, the  particular  nature  and  object  of  which  no  one  could 
tell,  but  which  might  and  should  be  held  good  as  a  statement  of 
two  or  three  or  more  different  and  inconsistent  causes  of  ac- 
tion, as  one  in  tort,  one  upon  money  demand  on  contract,  and 
one  in  equity,  all  combined  of  fused  and  molded  into  one  charge 
or  declaration,  so  that  the  defendant  must  await  the  accidents 
and  events  of  trial,  and  until  the  plaintiff's  proofs  are  all  in, 
before  being  informed,  with  any  certainty  or  definiteness,  what  he 
is  called  upon  to  meet." 

Chief  Justice  Ryan,  in  Pierce  v.  Carey,  37  Wis.  235,  comment- 
ing on  Chief  Justice  Dixon's  language  above  quoted,  said : 
"Golden  words,  which  should  ever  be  present  to  the  mind  of 
every  pleader  under  the  Code,  which  was  designed  to  substitute 
a  plain  and  concise  statement  of  causes  of  action,  and  of  de- 
fenses, for  the  intricacies  of  pleading  at  common  law.  All  that 
goes  to  the  administration  of  justice  should  be  definite  and 
certain.  This  is  almost  equally  essential  to  the  claim,  the  de- 
fense, and  the  judgment.  When  these  become  vague  and  loose, 
the  administration  of  justice  becomes  vague  and  loose,  with  a 
tendency  to  rest,  not  so  much  on  known  and  fixed  rules  of  lavr, 
as  on  capricious  judgment  of  the  peculiarities  of  each  case;  on 
a  dangerous  and  eccentric  sense  of  justice,  largely  personal 
to  the  judges,  varying  as  cases  vary,  rather  than  on  abiding  prin- 
ciples of  right,  controlling  equally  the  judgments  of  courts  and 
the  rights  of  suitors.  And  it  is  time  that  those  who  administer 
the  Code  should  recur  to  its  policy  of  plain  and  direct  certainty, 
and  rescue  it  from  prostitution  to  duplicity  and  ambiguity, 
and  all  the  judicial  evils  of  loose  and  uncertain  administration, 
more  dangerous  to  even  and  uniform  justice  than  the  worst 
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technicalities  of  the  most  intricate  system.  Simplicity,  not  un- 
certainty, is  the  object  of  the  Code.  And  pleadings  under  it 
should  be  as  certain  in  substance  as  they  were  before  it;  more 
certain  in  form,  because  freed  from  technical  formality." 

We  hold  that  the  plaintiff,  having  elected  to  bring  an  action 
ex  delicto  and  sue  for  the  alleged  wrongful  act  of  the  defend- 
ant, under  the  record  in  this  case,  having  failed  to  establish 
such  a  relation  existing  between  the  parties,  failed  to  make  out 
a  prima  facie  case;  and  therefore  the  lower  court  committed 
no  error  in  instructing  the  jury  to  find  for  the  defendant. 

[4]  4.  This  practically  disposes  of  all  the  specifications  of 
error.  However,  counsel  for  the  plaintiff  has  called  the  atten- 
tion of  the  court  with  special  emphasis  to  a  certain  class  of 
cases,  as,  for  example,  the  cases  of  Nelson  z\  Great  Northern 
Railway  Co.,  28  Mont.  297,  72  Pac.  642,  and  Southern  Pac- 
cific  V.  Arnett,  111  Fed.  849,  50  C.  C.  A.  17,  upon  which  they 
rely  for  the  procedure  claimed  by  them  to  be  correct  in  this  case. 
An  analysis  of  the  issues  as  framed  by  the  pleadings  in  those 
cases  does  not  support  this  conclusion.  In  Nelson  v.  Great  North- 
ern, there  were  16  paragraphs  in  the  complaint,  the  first  three, 
with  reference  to  corporate  capacity,  etc.,  being  admitted  by  the 
answer ;  5,  6,  7,  8,  and  9  were  denied ;  10  was  partially  admitted ; 
while  4  and  11  to  16,  inclusive,  were  neither  denied,  specifically 
admitted,  nor  qualified.  Paragraph  4  charged  the  common-law 
duty.  The  remaining  paragraphs,  undenied,  alleged  a  tort,  the 
damage,  and  its  extent.  The  plaintiff  then  filed  a  reply,  denying 
the  facts  with  reference  to  the  special  contract  in  the  answer. 
The  pleadings  as  thus  framed  practically  places  the  defendant 
in  the  attitude  of  having  confessed  the  tort  and  voluntarily 
proceeded  to  trial  upon  the  issues  involved  in  the  special  contract. 
No  such  condition  arises  in  the  case  at  bar,  because,  as  before 
stated,  there  was  the  allegation  of  a  tort,  a  general  denial,  and 
no  issue  in  fact  was  taken  by  the  plaintiff  with  the  defendant 
•upon  the  defensive  matter  of  the  special  contract  set  forth  in 
the  answer. 

The  Southern  Pacific  Case,  found  in  111  Fed.  849,  50  C.  C. 
A.  17,  and  its  companion  H:ase  (Empire  State  Cattle  Co.  v. 
Atchison,  T.  &  S.  F,  R.  Co.),  found  in  (C.  C.)  129  Fed.  480, 
wherein  Judge  Pollock,  of  the  United  States  District  Court  of 
Kansas,  followed  the  rule  laid  down  by  Judge  Thayer  in  the  Ar- 
nett Case,  111  Fed.  849,  50  C.  C.  A.  17,  as  presented  to  this 
court,  amounts  to  no  more,  when  applied  to  the  facts  in  this 
case,  than  a  statement  that  a  special  contract  is  purely  defensive 
matter;  and  Judge  Thayer,  at  page  851  of  111  Fed.,  at  page 
20  of  50  C.  C.  A.,  of  the  Arnett  Case,  specially  states,  when 
referring  to  the  contention  of  the  defendant  that  he  should  have 
had  a  directed  verdict:  "We  do  not  find  that  any  question  of 
this  sort  was   raised  or  discussed   in  the  trial  court,  and  not 
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having  been  raised  below  it  is  not  open  to  discussion  here/* 
In  the  decision  by  Judge  Pollock  (C.  C.)  129  Fed.  480,  the 
matter  came  up  by  way  of  motion  by  the  defendant,  requiring 
plaintiffs  to  amend  their  petition  by  stating  whether  the  contracts 
of  shipment  of  the  cattle  were  in  writing  or  oral,  and  that  they 
be  required  to  attach  copies  of  such  contracts  to  their  petition, 
and  the  exact  question  before  the  court  was,  admitting  the  con- 
tract of  shipment  between  the  parties  in  writing  to  exist,  and 
in  the  possession  of  the  plaintiffs,  as  was  admitted  at  the  oral 
argument:  Must  the  plaintiffs  plead  and  bring  such  contracts 
as  a  part  of  their  case,  or  are  such  contracts  a  matter  of  defense 
to  the  carrier?  And  upon  a  situation  as  there  set  forth  the 
court  held,  following  the  opinion  of  Judge  Thayer:  "A 
special  contract,  when  executed  by  the  carrier,  is  a  de- 
fensive weapon,  to  be  made  use  of  by  the  carrier  when  sued 
by  the  shipper,  against  any  dereliction  of  duty  against  which 
it  was  designed  to  offer  protection."  To  require  the 
plaintiff  to  attach  copies  of  the  contract  to  the  petition  would  be 
tantamount  to  taking  from  him  the  right  to  elect  to  sue  for  the 
tort,  which,  under  well-sustained  authority,  cannot  be  done. 
Plaintiff  knows  beforehand,  however,  whether  he  has  a  special 
contract,  and  if  he  has,  and  the  provisions  thereof  are  legal, 
he  might  as  well  bring  his  action  ex  contractu;  but,  if  he  be- 
lieves the  conditions  of  the  contract  are  unlawful,  he  can  fully 
protect  his  rights  by  bringing  his  action  for  the  tort,  when  the 
defendant  can  plead  the  special  contract  as  defensive  matter, 
and  have  its  legality  tested  in  the  tort  action,  under  the  rules 
as  laid  down  by  the  decided  weight  of  authority.  Bliss  on  Code 
Pleading  (2d  Ed.)  §  14;  Clark  v,  St.  Louis  Ry.  Co.,  64  Mo. 
440;  Oxley  z\  St.  Louis  Ry.  Co.,  65  Mo.  629. 

From  the  foregoing,  it  follows  that  the  order  and  judgment  of 
the  lower  court  must  be  affirmed. 

Morgan,  C.  J.,  not  participating.  Burke,  J.,  being  disquali- 
fied, did  not  sit;  Hon.  Chas.  A.  Pollock,  Judge  of  the  Third 
Judicial  District,  sitting  in  his  place  by  request. 

On  Rehearing. 

The  petition  of  the  plaintiff  for  a  rehearing  having  been 
granted,  a  reargument  of  the  case  was  had,  and  extended  briefs 
were  filed. 

At  the  beginning  of  paragraph  3  of  the  main  opinion,  the  writer 
hereof  made  an  error  in  saying,  "Because  it  is  not  contended  that 
there  was  any  proof  of  notice  given  under  the  terms  of  this 
special  contract."  There  is  evidence  that  such  notice  was  given, 
and  counsel  for  defendant  does  not  dispute  the  fact.  The 
petition  for  rehearing  was  based  largely  upon  this  inadvertent 
missatement  of  the  evidence.  We  wish  to  say,  however,  that 
the  language    of  the    opinion,    with    the    above-quoted    words 
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omitted,  expresses  the  real  and  paramount  thought,  and  what 
follows  is  not  changed  in  the  slightest  degree  Uy  a  reversal  of 
that  particular  statement  of  fact.  The  record  was  being  discussed 
in  the  light  of  the  pleadings,  the  evidence,  and  the  motion  made. 
From  such  discussion,  the  conclusion  followed  that  "plaintiff 
charged  a  tort,  proved  a  contract,  and  asked  judgment,"  which 
cannot  be  permitted,  unless,  indeed,  the  rule  of  pleading  is 
different  when  a  common  carrier  and  not  a  private  citizen  is 
being  sued. 

In  the  case  at  bar,  the  defendant  made  a  lawful  contract 
ivilh  plaintiff.  That  contract  in  no  manner  violated  the  provi- 
sions of  section  5678,  R.  C.  1905,  with  reference  to  exempt- 
ing defendant  from  liability  for  negligence.  Plaintiff  must  have 
known  that  fact.  His  counsel  in  argument  concedes  it;  and 
yet,  because  the  suit  is  brought  against  a  common  carrier,  a 
special  privilege  is  invoked,  which  would  result  in  violating 
well-settled  rules  of  pleading,  to  the  utter  confusion  of  that  uni- 
form practice  so  essential  in  securing  justice  in  the  courts  of 
the  land. 

The  discussion  of  the  matter  by  counsel  upon  the  rehearing, 
and  their  complete  briefs  filed,  serve  only  to  amplify  and  make 
clear  the  rule  adopted  by  the  court  in  the  first  instance.  In 
addition  to  the  cases  cited  and  considered  in  the  main  opinion, 
counsel  for  plaintiff  calls  attention  to  the  cases  of  Nicoll  v, 
Eas.  Ten.  V.  &  G.  R.  Co.,  89  Ga.  260,  15  S.  E.  309,  and  Estes  v. 
Denver,  R.  G.  R.  Co.,  49  Colo.  378,  1 13  Pac.  1005,  and  cases  in 
that  opinion  cited. 

In  Nicoll  V,  Eastern,  supra,  there  is  no  discussion  of  the  prin- 
ciples invoked  whatsoever.  It  is  simply  a  per  curiam  decision, 
^'Judgment  reversed." 

In  the  Colorado  case  (Estes  v.  Denver,  R.  G.  R.  Co.),  it 
must  be  conceded  that  language  is  used  fully  sustaining  plain- 
tiff's contention.  Yet,  when  the  pleadings  are  examined,  it 
will  be  noticed  that,  unlike  the  case  at  bar,  there  is  found  no 
general  denial;  while  in  the  answer  a  special  contract  was 
pleaded,  and  a  reply  followed,  admitting  the  contracts.  A  fail- 
ure to  deny  the  alegations  of  the  complaint  was  tantamount  to 
admitting  them  to  be  true,  and  evidently  reliance  was  laid  wholly 
upon  the  defense  of  a  contract.  The  facts  in  that  case  seem 
also  to  be  different  from  those  in  the  case  at  bar.  The  court, 
in  referring  to  them,  uses  this  language  (49  Colo.  387,  113  Pac. 
1008)  :  "Where,  then,  as  in  the  present  instance,  the  carrier 
undertakes  by  special  contract  to  exempt  itself  from  liability 
for  negligence  fthe  italices  are  ours],  such  contract  to  that  extent 
is  a  nullity.  Conseq^uently  the  carrier  is  still  liable  for  negli- 
gence as  at  common  law,  and  necessarily  suit  may  be  maintained 
by  the  shipper  for  a  breach  of  the  carrier's  duties  in  this  re- 
spect.     In    other  words,   in  such   circumstances,   the   carrier  is 
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not  liable  for  the  violation  of  the  terms  of  a  special  contract, 
but  for  the  violation  of  a  duty  imposed  by  law,  which  it  cannot 
escape  by  a  contract." 

In  the  case  at  bar,  we  are  not  dealing  with  a  contract  which 
undertakes  "to  exempt  itself  [the  defendant]  from  liability 
for  negligence,"  but,  upon  the  contrary,  with  an  agreement, 
every  part  of  which  concededly  recognizes  the  liability  for  negli- 
gence, but,  coupled  with  that,  for  the  consideration  of  reduced 
rates  given,  are  found  new  contractual  relations  between  the 
parties,  every  one  of  which  is  legal. 

In  attempting  to  analyze  the  apparent  conflict  between  the 
cases,  it  seems  to  us  there  has  been  a  failure  to  recognize  certain 
fundamental  principles  always  found  existing  in  cases  where 
dealings  are  had  with  common  carriers.  Counsel  for  defendant 
on  rehearing  have  pointed  out  so  clearly  these  relations  that  we 
quote  directly  from  their  brief  (page  6) :  **It  seems  that  this 
case  is  made  intricate  and  puzzling  only  because  of  a  failure  to 
carefully  discriminate  between  the  common-law  liability,  and  the 
contractual  liability,  and  the  use  of  general  expressions,  which, 
it  is  claimed,  cover  both  situations.  If  we  had  a  case  where  the 
statutory  and  contractual  liability  was  the  same  as  the  common- 
law  liability,  then  it  is  possible,  and  it  would  not  be  unreason- 
able to  establish  a  rule  that  all  of  the  matters  in  controversy 
could  be  determined  in  one  action;  for  there  would  then  be  no 
conflict  as  between  the  common-law  liability  and  the  contractual 
liability,  and  the  modifications  contained  within  the  contract 
would  not  change  the  nature  of  the  liability,  but  would  merely 
go  to  incidents  connected  with  the  same  kind  of  liability  that  was 
present  under  both  the  common  law  liabilities  and  the  con- 
tractual liability;  and  this  is  where  counsel  has  been 
misled,  and  where  some  of  the  decisions  do  not  discrimi- 
nate when  they  use  the  term  'special  contract.'  In  many 
of  the  cases,  the  special  contract  referred  to  is  nothing  more 
nor  less  than  a  bill  of  lading,  a  shipping  receipt,  or  an  instru- 
ment signed  by  both  parties — papers  which  do  not  change  the 
nature  of  the  liability,  nor  the  relations  of  the  parties,  but 
merely  contain  restrictions  or  modifications  of  that  liabilitv. 
That,  however,  is  not  the  fact  in  this  case;  for  we  do  not  have 
a  contract  in  which  the  liabilitv  is  the  same  as  the  common-law 
liability,  but  he  have  a  contract  in  which  the  liabilitv  of  the 
carrier  has  been  absolutely  and  directly  changed  by  the  agree- 
ment of  the  parties  for  a  special  consideration  going  to  the 
benefit  of  the  shipper,  and  which  he  accepts.  It  cannot  be  dis- 
puted but  that  there  is  an  entire  change  in  the  nature  of  the 
liability,  and  in  fact,  the  entire  groundwork  of  liability  is  dif- 
ferent." 

As  was  stated  in  Bait.  &  O.  S.  W.  IJy.  Co.  z\  Ragsdale,  14 
Ind.  App.  at  page  410,  42  N.  E.  at  page  1107:    "The  complaint 
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declares  upon  the  common-law  liability.  It  did  not  declare  upon 
the  special  contract — the  bill  of  lading.  It  seems  to  be  settled 
by  the  decisions  in  this  state  that,  if  the  shipper  declares  upon 
an  implied  contract,  or  the  common-law  liability,  and  it  appears 
that  the  shipment  was  made  in  pursuance  of  a  special  contract, 
or  bill  of  lading,  he  must  fail.  The  moment  it  appears  that  the 
contract  is  a  special  one,  and  not  an  implied  one,  there  is  a 
fatal  variance,  and  it  would  be  the  duty  of  the  court  .to  instruct 
or  find  for  the  defendant."  See,  also,  Stewart  et  al.  v,  Cleve- 
land, C,  C.  &  St.  L.  Ry.  Co.,  21  Ind.  App.  218,  52  N.  E.  91 ; 
Honeyman  v.  O.  &  C.  S.  R.  Co.,  13  Or.  352,  10  Pac.  630,  57 
Am.  Rep.  20;  Brounton  &  Robertson  v,  S.  P.  Ry.,  2  Cal.  App. 
173,  83  Pac.  265;  Stump  v.  Hutchinson,  11  Pa.  533;  Nash- 
ville, C.  &  St.  L.  Ry.  Co.  V,  Parker  et  al.,  123  Ala.  683,  27 
South.  323,  324;  Harris  v,  Hannibal  &  St.  J.  Ry.  Co.,  37  Mo. 
309,  310;  Railway  Co.  v.  Forsythe,  4  Ind.  App.  326,  29  N.  E. 
1138;  Baltimore  &  Ohio  Ry.  Co.  v.  Ragsdale,  14  Ind.  App.  406, 
42  N.  E.  1107,  supra;  Davidson  v,  Graham  et  al.,  2  Ohio  St. 
132;  Parrill  et  al.  v,  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.,  23  Ind. 
App.  638,  55  N.  E.  1031 ;  Lake  Shore  &  Michigan  Southern 
Ry.  Co.  V.  Bennett,  89  Ind.  471 ;  Kimball  v.  Rutland,  etc.,  Ry. 
Co.,  26  Vt.  247,  62  Am.  Dec.  567 ;  Baltimore  &  Ohio  Rv.  Co  v. 
Rathbone,  1  W.  Va.  87,  88  Am.  Dec.  665 ;  Squire  v.  New  York 
Central  Ry.  Co.,  98  Mass.  239,  93  Am.  Dec.  165,  166,  167; 
Camp  V.  New  York  &  Hartford  Steamship  Co.,  43  Conn.  333; 
Pierce  Co.  v.  Wells  Fargo  Co.  (  C.  C.  A.)  189  Fed.  561.  And, 
as  involving  the  principles,  see  also,  Expoistion  Cotton  Mills  v. 
Western  A.  R.  Co.,  83  Ga.  1,  10  S.  E.  113;  Harris  v,  Hannibal 
&  St.  J.  Ry.  Co.,  37  Mo.  307;  Hackett  v.  Bank  of  California, 
57  Cal.  336;  Mpls.  Harvester  Works  v.  Smith  et  al.,  30  Minn. 
399,  16  X.  W.  466;  Walter  v.  Bennett,  16  N.  Y.  253;  Board 
of  Supervisors  of  Kewaunee  County  i\  Decker,  34  Wis.  378. 
See,  also,  3  Enc.  of  PI.  &  Pr.  849;  6  Cyc.  513. 
The  order  and  judgment  of  the  lower  court  are  affirmed. 

Burke,  J.,  disqualified. 
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(Supreme  Court  of  South  Carolina,  Nov.  18,  1911.) 

[72   S.   E.    Rep.   637.] 

Carriers — Freight  Claims — Adjustment — ^Value  at  Place  of  Ship- 
ment.— Under  provision  in  a  bill  of  lading  that  the  amount  of  any 
loss  shall  be  computed  at  the  value  of  the  property  at  the  time  and 
place  of  shipment,  the  invoice  price  of  the  goods  is  not  conclusive 
as  to  value. 

Appeal  and  Error — Review — Conclusiveness  of  Finding. — A  finding 
supported  by  evidence  will   not  be  disturbed  on  appeal. 

Appeal  and  Error — Harmless  Krror — ^Admission  of  Evidence. — 
Where  the  value  of  a  shipment  at  the  place  of  shipment  -was  in 
issue,  any  error  in  admitting  testimony  as  to  value  at  the  destina- 
tion was  harmless,  where  the  points  were  not  far  apart,  and  the 
value  at  the  point  of  shipment  was  sufficiently  established. 

Trial — Freight  Claims — Failure  to  Adjust — ^Action  for  Penalty — lo- 
stnictions. — In  an  action  against  a  carrier  for  failing  to  adjust  a 
freight  loss  claim,  an  instruction,  ignoring  the  proposition  that  in 
estimating  value  at  the  place  of  shipment  freight  charges  mig-ht  be 
considered,  was  properly  refused. 

Carriers — Freight  Claims — Failure  to  Adjust — ^Action  for  Penalty 
— Instructions. — In  an  action  for  failure  to  adjust  a  freight  loss 
claim,  it  was  proper  to  refuse  to  instruQt  as  to  the  liability  of  a 
gratuitous  bailee,  where  there  was  no  testimony  that  the  company 
had  given  notice  that  it  would  no  longer  hold  as  warehouseman;  its 
liability  being  either  that  of  carrier  or  warehouseman. 

Carriers — ^Warehousemen — Liability  for  Loss. — That  a  consignee 
paid  freight  charges  on  a  shipment  and  signed  the  waybill  without 
removing  the  shipment,  which  arrived  a  few  days  before,  did  not 
show  release  of  the  company's  liability  as  warehouseman. 

Carriers — Freight  Claims — Failure  to  Adjust — ^Action  for  Penalty- 
Evidence.* — In  an  action  for  the  value  of  goods  and  for  penalty  for 

*For  the  authorities  in  this  series  on  the  question,  what  is,  and 
is  not,  reasonable  time  within  which  to  remove  freight  after  its  ar- 
rival at  destination,  see  last  foot-note  of  Normile  z'.  Northern  Pac. 
Ry.  Co.  (Wash.),  13  R.  R.  R.  194.  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  194: 
last  foot-note  of  Gulf,  etc.,  R.  Co.  v.  Ferguson,  etc.,  Dry  Goods  Co. 
(Miss.).  37  R.  R.  R.  484,  60  Am.  &  Eng.  R.  Cas..  N.  S..  484;  last 
foot-note  of  Southern  Ry.  Co.  v.  W.  T.  Adams  Mach.  (]o.  (Ala.), 
37  R.  R.  R.  230.  60  Am.  &  Eng.  R.  Cas.,  N.  S..  230;  fourth  head-note 
of  Central  of  Georgia  Ry.  Co.  v.  Burton  (Ala.),  35  R.  R.  R.  685, 
58  Am.  &  Eng.  R.  Cas.,  N.  S.,  685. 

For  the  authorities,  in  this  series  on  the  subject  of  the  termina- 
tion of  the  liability  of  a  railroad  as  a  common  carrier  of  freight 
after  the  arrival  of  goods  at  their  destination,  see  foot-note  of  Hur- 
ley &  Son  V.  Norfolk,  etc.,  R.  Co.  (W.  Va.),  39  R.  R.  R.  313,  62  Am. 
&  Eng.  R.  Cas.,  N.  S.,  313;  third  head-note  of  Citizens'  &  Maine 
Bank  v.   Southern   Ry.  Co.    (N.   Car.),  38   R.   R.   R.   707,   61  Am.   & 
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refusings  to  adjust  a  freight  loss  claim,  the  fact  that  the  shipment  re- 
mained in  the  depot  at  the  destination  five  days  after  plaintiff  paid 
the  freigrht  charges  and  signed  the  waybills  does  not  show  contrib- 
utory negligence,  though  it  might  tend  to  show  that  the  company's 
liability  as  a  carrier  had  ceased,  and  that  its  liability  was  only  that 
of  a  warehouseman. 

Appeal  from  Common  Pleas  Circuit  Court  of  Sumter  County ; 
W.  C.  Davis,  Special  Judge. 
"To  be  officially  reported." 

Action  by  George  M.  Saunders  against  the  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Mark  Reynolds,  for  appellant. 
L.  D.  Jennings,  for  respondent. 

Jones,  C.  J.  This  action  was  brought  in  a  magistrate  court 
to  recover  $16,  alleged  value  of  a  shipment  of  goods,  consist- 
ing of  one  sack  of  sugar,  one  sack  of  rice,  and  one  box  of  soap» 
and  $50  penalty  for  failure  to  adjust  the  claim  within  the  time 
required  by  law.  The  magistrate  gave  judgment  for  $66,  the 
full  amount  claimed,  and  on  appeal  therefrom  the  circuit  court, 
Hon.  W.  C.  Davis,' special  judge,  presiding,  affirmed  the  judg- 
ment, holding  that  no  prejudicial  error  had  been  committed, 
and  that  substantial  justice  had  been  rendered. 

It  appears  that  the  goods  were  shipped  at  Camden,  S.  C,  by 
the  Camden  Wholesale  Grocery  Company,  on  March  1,  1909, 
consigned  to  plaintiff  at  Claremont,  S.  C,  and  were  destroyed 
in  the  fire  which  burned  up  the  Claremont  depot  and  contents 
on  March  9,  1909. 

[1]  The  bill  of  lading  stipulated  that  "the  amount  of  any 
loss  or  damage  for  which  any  carrier  becomes  liable  shall  be 
computed  at  the  value  of  the  property  at  the  place  and  time  of 
shipment,"  etc.  Granting  that  such  a  stipulation  is  binding  on 
a  shipper  or  consignee,  there  was  some  testimony  that  the  value 
of  the  goods  at  the  place  of  shipment  was  equal  to  the  amount 
claimed  therefor,  and  the  circuit  court  held  that  the  testimony 
was  ample  to  show  that  fact.  It  is  true  the  invoice  of  the  goods 
showed  the  invoice  price  to  be  $15.15,  but  the  irrvoice  price  is 
not  the  conclusive  test  of  value.  The  goods  may  have  been 
worth  more  or  less  than  the  invoice  price,  dependent  upon  the 
circumstances.  Value  at  the  place  of  shipment  means  value 
when  delivered  to  the  carrier  under  contract  of  shipment,  and 

Eng.  R.  Cas.,  N.  S.,  707;  Gulf,  etc.,  R.  Co.  v.  Ferguson,  etc.,  Dry 
Goods  Co.  (Miss.),  37  R.  R.  R.  484,  60  Am.  &  Eng.  R.  Cas.,  N.  S., 
484;  foot-note  of  Brooks  Mfg.  Co.  v.  Southern  Ry.  Co.  (N.  Car.),  37 
R.  R.  R.  248,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  248. 

43RRR-25 
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would  certainly  allow  freight  to  be  added  to  the  invoice  price. 
Kelly  V.  Southern  Ry.,  84  S.  C.  252,  66  S.  E.  198,  137  Am.  St. 
Rep.  842 ;  Des  Champs  v.  Railroad  Co.,  84  S.  C.  360,  66  S.  E. 
414. 

[2]  The  freight  paid  was  30  cents.  But  plaintiff  testified 
that  the  goods  were  worth  more  than  $16  in  Camden,  S.  C,  the 
place  of  shipment.  The  conclusion  of  the  circuit  court  that  the 
value  of  the  goods  at  the  place  of  shipment  was  as  great  as 
claimed,  being  supported  by  the  evidence,  is  final;  hence  the 
first,  second,  and  third  exceptions,  which  depend  upon  a  con- 
trary view  of  the  facts,  cannot  be  sustained. 

[3]  The  admission  of  testimony  as  to  the  market  value  of  the 
goods  at  Claremont,  S.  C,  the  point  of  destination,  which  is  the 
basis  of  the  fourth  and  fifth  exceptions,  can  only  be  sustained 
as  bearing  somewhat  remotely  on  the  question  of  value  at  the 
place  of  shipment,  since  the  two  places  are  not  far  apart,  and 
the  conditions  creating  value  may  not  be  materially  different; 
but,  waiving  this,  there  was  no  prejudice  in  the  ruling,  since  the 
circuit  court  has  finally  adjudged  that  the  evidence  showed  the 
value  at  the  place  of  shipment  sufficient  to  support  the  claim  as 
filed. 

[4]  The  magistrate  refused  to  charge  certain  requests  of  de- 
fendant, to  the  effect  that  the  carrier  would  not  be  liable  for  the 
value  of  the  property  at  the  place  of  shipment,  and  that  the 
consignee  cannot  add  to  this  the  value  at  Claremont,  the  desti- 
nation, and  in  addition  thereto  the  freight  charges.  The  re- 
quests were  faulty  in  not  making  it  clear  that  in  estimating 
value  at  the  place  of  shipment  the  freight  charges  may  be  taken 
into  consideration,  as  shown  in  the  Kelly  and  Des  Champs 
Cases,  supra.  Hence  the  sixth  and  seventh  exceptions  cannot 
be  sustained. 

[5]  The  defendant  requested  the  magistrate  to  instruct  the 
jury  as  to  the  rule  of  liability  with  respect  to  a  gratuitous  bailee, 
and  that  such  rule  required  the  exercise  of  only  slight  care  on 
the  part  of  the  bailee,  and  imposed  liability  for  only  gross  neg- 
ligence. The  magistrate  modified  the  request,  so  as  to  hold  the 
carrier  to  the  duty  of  ordinary  care.  There  was  no  testimony 
to  show  that  the  defendant  gave  notice  that  it  would  no  longfer 
hold  as  warehouseman,  and  would  not  insist  on  charges  as  such ; 
hence  there  was  no  basis  in  the  testimony  for  instruction  on 
the  subject  of  a  gratuitous  bailee.  Brunson  &  Boatwright  v. 
Railroad,  76  S.  C.  13,  56  S.  E.  538,  9  L.  R.  A.  (N.  S.)  577. 
Whatever  liability  existed  against  defendant  in  this  case  was 
either  as  carrier,  liable  as  an  insurer,  or  as  warehouseman,  lia- 
ble for  failure  to  exercise  ordinary  care.  Hence  the  charge  as 
given  was  too  favorable  for  defendant,  and  the  eighth  excep- 
tion must  be  overruled. 

The  refusal  of  the  magistrate  to  charge  defendant's   fourth 
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request,  which  is  the  basis  of  the  ninth  exception,  does  not  war- 
rant reversal,  because  there  was  no  testimony  tending  to  show 
that  the  defendant's  agent  agreed  to  hold  the  goods  in  the  de- 
pot as  a  mere  matter  of  personal  accommodation  and  conven- 
ience, and  at  the  risk  of  the  consignee,  contrary  to  the  rule  of 
the  company. 

[6]  The  fact  that  the  plaintiff  paid  the  freight  charges  and 
signed  the  waybill,  without  immediately  removing  the  goods, 
which  had  arrived  a  few  days  before  the  fire,  would  not  tend 
to  show  that  defendant  was  not  liable  as  warehouseman  for 
negligence. 

[7]  The  refusal  to  submit  the  matter  of  contributory  negli- 
gence to  the  jury,  of  which  complaint  is  made  in  the  tenth  ex- 
ception, affords  no  ground  for  disturbing  the  judgment,  as  there 
was  no  testimony  of  any  such  negligence  of  plaintiff.  The  fact 
that  the  goods  may  have  remained  in  the  depot  from  March  4th 
to  March  9th  after  plaintiff  had  paid  the  freight  charges  and 
signed  the  waybill  does  not  tend  to  show  contributory  negli- 
gence of  the  plaintiff.  This  may  tend  to  show  that  defendant's 
liability  as  common  carrier  had  ceased,  and  that  the  liability 
was  only  as  warehouseman. 

We  do  not  understand  that  the  circuit  court  held  defendant 
liable  as  common  carrier,  as  complained  in  the  eleventh  excep- 
tion. The  conclusions  of  the  circuit  court  were  that  substan- 
tial justice  has  been  done  between  the  parties,  and  if  there  was 
error  committed  by  the  magistrate  it  was  harmless.  The  judg- 
ment may  well  be  rested  on  the  theory  of  defendant's  liability 
as  warehouseman. 

The  judgment  of  the  circuit  court  is  affirmed. 
Gary,  A.  J.,  and  Woods  and  Hydrick,  JJ.,  concur. 
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(Supreme  Court  of  Minnesota,  Nov.  24,  1911.) 
[133  N.  W.  Rep.  462.] 

Carriers. — Transportation  of  Passengers — Sale  of  Tickets. — It  was 

conclusively  established  by  the  evidence  that  the  plaintiff  was  af- 
forded the  usual  and  reasonable  opportunity  to  purchase  a  ticket  be- 
fore the  train  started  upon  which  he  desired  to  take  passage. 

Carriers — ^Transportation  of  Passengers — Extra  Charges.* — It  is  a 
reasonable  regulation  to  require  a  passenger  without  a  ticket,  >vho 
tenders  cash  for  transportation,  to  pay  10  cents  more  than  the  reg- 
ular fare;  the  passenger  being  furnished  with  a  receipt,  which  enti- 
tles him  to  a  refundment  of  the  10  cents. 

This  rule  is  not  in  conflict  with  chapter  97,  Laws  1907  (Rev.  L^aws 
Supp.  1909,  §§  2007 — 1,  2007 — 2),  which  fixes  the  maximum  rate  of 
transportation  of  passengers  at  two  cents  per  mile. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County;  William  Louis 
Kelly,  Judge. 

Action  by  Richard  A.  Allen  against  the  Chicago,  St.  Paul, 
Minneapolis  &  Omaha  Railway  Company.  From  an  order  de- 
nying judgment  notwithstanding  the  verdict  or  a  new  trial,  de- 
fendant appeals.  Reversed,  and  judgment  ordered  for  defend- 
ant. 

Geo.  W,  Peterson,  for  appellant. 
Baker  &  Wedge,  for  respondent. 

Lewis,  J.  Action  to  recover  damages  for  the  alleged  unlaw- 
ful ejection  of  the  plaintiff  from  defendant's  train  at  the  village 
of  Mendota,  in  this  state,  on  the  22d  of  July,  1910.  Plaintiff 
recovered  a  verdict  of  $300,  which  was  reduced  by  the  trial 
court  to  $150,  and  the  defendant  appealed  from  an  order  deny- 
ing its  alternative  motion  for  judgment  notwithstanding  the  ver- 
dict or  for  a  new  trial. 

Savage  is  a  station  on  defendant's  road  18j4  miles  distant 
from  the  city  of  St.  Paul,  and  plaintiff  testified  that  on  the  22d 
day  of  July,  1910,  desiring  to  go  to  St.  Paul,  he  asked  the  agent, 
who  was  on  the  platform  in  front  of  the  baggage  car,  if  he  had 
time  to  get  a  ticket,  and  the  conductor,  who  was  standing  in  the 
baggage  car  door,  said  that  he  did  not,  and  told  him  to  get  on 

♦For  the  authorities  in  this  series  on  the  right  of  a  railroad  com- 
pany to  charge  an  extra  fare  because  of  the  passenger's  failure  to 
procure  a  ticket,  see  foot-note  of  Brown  v.  Central  of  Georgia  Ry. 
Co.  (Ga.),  29  R.  R.  R.  259.  52  Am.  &  Eng.  R.  Cas..  N.  S.,  259;  foot- 
note of  Monnier  v.  New  York,  etc.,  R.  Co.  (N.  Y.),  8  R.  R.  R.  187, 
31  Am.  &  Eng.  R.  Cas.,  N.  S.,  187. 


Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S       389 

Allen  V  Chicago,  St.  P.,  M.  &  O.  Ry.  Co 

Ihe  train,  as  he  was  going  to  shut  the  vestibule;  that  he  then 
got  on  the  train,  and  it  immediately  pulled  out.  He  said  the 
conductor  and  agent  were  30  or  40  feet  from  the  ticket  office 
when  he  got  there.  He  further  stated  on  cross-examination 
that  his  parents  resided  in  the  vicinity  of  Savage,  and  that  he 
had  been  at  work  there,  and  had  bought  tickets  from  that  point 
to  St.  Paul ;  that  the  train  was  about  ready  to  pull  out  when  he 
ai lived;  that  he  knew  the  agent  was  also  in  charge  of  the  ex- 
press and  baggage,  and  was  engaged  with  the  express  when  he 
arrived,  and  that  no  one  was  in  the  ticket  office.  He  stated 
that  he  had  seen  the  train  come  in  when  he  was  two  blocks 
away,  and  that  he  ran  to  the  depot,  and  was  there  only  half  a 
moment  or  so  before  the  train  started.  When  the  conductor 
came  through  to  take  up  the  tickets,  the  plaintiff  tendered  him 
37  cents  as  the  regular  fare  from  Savage  to  St.  Paul.  The  con- 
ductor advised  him  that  10  cents  in  addition  to  the  regular 
charge  was  required,  because  he  did  not  have  a  ticket,  and  re- 
fused to  accept  the  amount  as  sufficient  for  the  fare  to  St.  Paul, 
and  stated  that  35  cents  paid  his  fare  to  Mendota,  with  a  re- 
fundment of  10  cents,  and  gave  plaintiff  a  refunding  receipt  for 
10  cents  and  tendered  him  back  2  cents.  The  plaintiff  rode  as 
far  as  Mendota,  and  then,  on  demand  of  the  conductor,  left  the 
train  and  walked  from  Mendota  to  Ft.  Snelling,  the  distance  of 
1J4  miles,  at  which  point  the  street  car  line  connected  with  St. 
Paul. 

[1]  1.  The  train  was  scheduled  to  arrive  at.  3:27  p.  m.,  and 
the  station  house  was  open  for  the  sale  of  tickets  during  the 
entire  day.  Savage  was  a  small  station,  and  presumably  the 
business  was  not  sufficient  to  require  the  presence  of  a  ticket 
agent  for  the  exclusive  purpose  of  selling  tickets.  It  is  not  an 
unreasonable  regulation  to  require  the  ticket  agent  to  perform 
the  duties  of  selling  tickets  and  also  to  handle  the  baggage  and 
express.  Passengers  should  have  every  reasonable  opportunity 
to  purchase  tickets,  but  it  would  be  unreasonable  to  require  the 
agent  at  such  a  station  to  remain  in  the  ticket  office  up  to  the 
last  moment  before  the  departure  of  trains.  His  duties  at  that 
time  required  his  presence  elsewhere,  and  there  is  no  claim  that 
plaintiff  would  not  have  secured  a  ticket,  had  he  applied  within 
a  reasonable  time  before  the  train  was.  ready  to  depart.  The 
fact  that  the  agent  told  him  there  was  time  to  get  a  ticket,  and 
the  conductor  immediately  informed  him  there  was  not  time, 
did  not  relieve  the  plaintiff  from  the  result  of  his  own  careless- 
ness in  being  late.  The  agent  showed  a  disposition  to  accommo- 
date him,  but  the  conductor  was  in  charge  of  the  train,  and 
there  is  no  claim  that  it  started  before  the  scheduled  time. 
Defendant  was  not  required,  under  the  circumstances,  to  hold 
the  train  until  plaintiff  could  secure  a  ticket.  The  evidence  was 
conclusive  that  the  defendant  afforded  plaintiff  the  usual  and 
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reasonable  opportunity  to  purchase  a  ticket,  and  that  his  failure 
to  do  so  was  due  to  his  own  carelessness.  State  v,  Hungerford, 
39  Minn.  6,  38  N.  W.  628.  See,  also,  Reed  v.  Great  N.  Rv. 
Co.,  76  Minn.  163,  78  N.  W.  974. 

[2]  2.  That  passengers  shall  purchase  tickets  is  a  reasonable, 
if  not  a  necessary,  method  in  conducting  the  business  of  passen- 
ger transportation,  and  the  rule  of  the  company  that  passengers 
shall  pay  10  cents  extra  with  a  subsequent  refundment  when 
cash  is  tendered  instead  of  a  ticket,  seems  to  us  a  perfectly  rea- 
sonable regulation.  It  is  not  a  scheme  to  exact  a  higher  rate 
from  those  who  do  not  purchase  tickets.  It  is  intended  to  en- 
force a  less  complex  and  safer  method  of  conducting  the  busi- 
ness. If  for  any  reason  it  is  not  possible  or  convenient  to  pur- 
chase a  ticket,  tiie  additional  requirement  that  a  passenger  pay 
the  additional  10  cents  with  the  right  of  refundment,  is  not 
such  a  burden  as  to  make  the  rule  unreasonable.  The  enforce- 
ment of  such  a  rule  has  the  tendency  to  educate  the  traveling 
public  to  purchase  tickets,  and  in  any  event  they  suffer  only  the 
inconvenience  of  presenting  the  receipt  at  any  ticket  office  to 
receive  back  the  money. 

We  do  not  consider  the  rule  in  violation  of  chapter  97,  Laws 
1907  (Rev.  Laws  Supp.  1909,  §§  2007—1,  2007—2),  which 
fixes  the  maximum  rate  for  the  transportation  of  passengers  by 
railroads  at  2  cents  per  mile.  Reese  v,  Penn.  Ry.  Co.,  131  Pa. 
422,  19  Atl.  72,  6  L.  R.  A.  529,  17  Am.  St.  Rep.  818. 

Reversed,  and  judgment  ordered  for  defendant. 
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(Supreme  Court  of  Minnesota,  Dec.  29,  1911.) 
[133  N.  W.  Rep.  852.] 

Carrictrs — Carriage   of  Passengers — Care  of  Premises.* — It  is   the 

duty  of  a  railway  company  to  use  reasonable  care  to  keep  and  main- 
tain its  station  platform  in  safe  condition  for  use,  and  free  from  ac- 
cumulations of  ice  and  snow  of  a  character  to  endanger  the  safety 
of  those  who  are  or  intend  to  become  passengers  upon  its  trains. 

Carriers — Injuries  to  Passengers — Sufficiency  of  Evideaice. — Evi- 
dence held  sufficient  to  justify  the  verdict  to  the  effect  that  defendant 
negligently  failed  in  the  performance  of  this  duty,  and  that  the  court 
properly  denied  defendant's  motion  for  judgment  notwithstanding 
the  verdict. 

Carriers  —  Carriage  of  Passengers  —  Contributory  Negligence  — 
Question  of  Law  or  Factf — The  question  whether  a  passenger  is 
chargeable  with  contributory  negligence  in  attempting  to  board  a 
train  while  it  is  in  motion  may  or  may  not  be  one  of  fact  for  the 
jury,  depending  upon  the  facts  and  circumstances  of  the  particular 
case. 

Carriers — Carriage  of  Passengers — Contributory  Negligence — Ques- 
tion of  Law  or  Fact.t — Where  the  train  does  not  stop  a  sufficient 
length  of  time  to  permit  passengers  to  go  aboard,  is  moving  slowly 
by  the  station  platform,  and  the  passenger  making  the  attempt  is 
physically  active,  his  freedom  of  action  unimpeded,  and  there  are 
reasons  justifying  his  attempt  to  take  the  particular  train,  the  ques- 
tion is  one  of  fact. 

Carriers — Carriage  of  Passengers — Contributory  Negligence — Ques- 
tion of  Law  or  Fact. — The  question  held  one  of  fact  in  this  case,  and 
that  the  evidence  sustains  the  verdict. 

Appeal  and  Error — Review — Discretion  of  Trial  Court — Grant  of 
New  Trial— "Discretionary."— The  rule  of  Hicks  v.  Stone,  13  Minn. 
434  (Gil.  398),  under  which  orders  granting  new  trials  on  the  ground 
that  the  verdict  is  not  supported  by  the  evidence  are  sustained  by 
this  court  as  "discretionary,"  was  designed  to  include  only  those 
cases  where  the  trial  court,  for  reasons  peculiarly  within  its  knowl- 
edge, is  justified  in  concluding  that  the  ends  of  justice  will  be  best 
served  by  submitting  the  evidence  to  another  jury. 

Appeal  and  Error — Review — Discretion  of  Trial  Court — Grant  of 
New   Trial — "Discretionary," — Where    the   trial    court    expressly    as- 


*See  last  foot-note  of  Messenger  v.  Valley  City,  etc.,  Ry.  Co.  (N. 
Dak.),  39  R.  R.  R.  127,  62  Am.  &  Eng.  R.  Gas.,  N.  S.,  127;  first  foot- 
note of  Arkansas  M.  Ry.  Co.  v.  Robinson  (Ark.),  37  R.  R.  R  792, 
60  Am.  &  Eng.  R.  Cas.,  N.  S.,  792. 

tFor  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  on  part  of  a  passenger  to  board  a  moving 
train,  see  last  foot-note  of  Roberts  v.  Atlantic  C.  L.  R.  Co.  (N.  Car.), 
40  R.  R.  R.  688,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  688. 
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signs  reasons  for  an  order  granting  a  new  trial,  and  the  reasons  so 
assigned  relate  exclusively  to  the  failure  of  the  successful  party  to 
oflFer  a  particular  item  of  evidence,  the  court  holding  that  the  absence 
thereof  is  fatal  to  the  verdict,  the  order  is  not  "discretionary"  within 
the  Hicks  V.  Stone  rule,  and  will  be  reversed  if  the  court  was  in 
error  in  holding  the  particular  evidence  essential  to  the  verdict. 

Appeal  and  Error — Review — Discretion  of  Trial  Court — Grant  of 
New  Trial. — The  order  granting  a  new  trial  in  this  case  held  not  dis- 
cretionary, and  that  the  court  erred  in  granting  the  same. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County;  Grier  M.  Orr, 
Judge. 

Action  by  L.  A.  Hull  against  the  Minneapolis,  St.  Paul  & 
Sault  Ste.  Marie  Railway  Company.  From  an  order  denying 
a  motion  for  judgment  notwithstanding  a  verdict  for  plaintiff, 
but  granting  a  new  trial,  both  parties  appeal.  Order  denying 
motion  for  judgment  affirmed,  and  order  granting  new  trial  re- 
versed. 

John  D.  O'Brien  and  Bracelen  &  Cronin,  for  L.  A.  Hull. 
/.  L.  Brdall  and  M,  D.  Munn,  for  Minneapolis,  St.  P.  &  S.  S. 
M.  Ry.  Co. 

Brown,  J.  Defendant  moved  in  the  alternative  for  judgment 
notwithstanding  the  verdict  for  plaintiff,  or  a  new  trial.  The 
court  granted  a  new  trial,  but  denied  the  motion  for  judgment 
Both  parties  appealed. 

The  action  was  brought  to  recover  for  personal  injuries  al- 
leged to  have  been  received  by  plaintiff  because  of  the  negli- 
gence of  defendant,  and  the  facts  are  substantially  as  follows: 

Defendant  operates  a  line  of  railroad  from  points  in  Wis- 
consin to  the  cities  of  St.  Paul  and  Minneapolis.  From  the  sta- 
tion of  Cardigan  Junction,  this  state,  one  branch  line  runs  to 
the  city  of  St.  Paul  and  one  to  the  city  of  Minneapolis.  In 
other  words,  the  line  divides  at  that  place,  and  separate  trains 
are  run  to  the  two  cities.  The  junction  of  the  road  commences 
immediately  at  the  station  named,  and  the  station  platform  and 
building  occupy  the  space  between  the  two  diverging  tracks. 
On  the  day  of  the  accident  here  complained  of  plaintiff  took 
passage  on  one  of  defendant's  regular  passenger  trains  at  Cen- 
turia,  Wis. ;  his  destination  being  Minneapolis.  He  bought  a 
ticket  entitling  him  carriage  to  Cardigan  Junction,  intending  to 
buy  a  second  ticket  at  that  station  for  Minneapolis.  The  object 
of  this,  as  explained  was  to  take  advantage  of  the  two-cent 
passenger  fare  rate  then  in  force  in  this  state.  When  the  train 
reached  Cardigan,  it  proceeded  down  the  St.  Paul  track,  though 
it  was  the  regular  Minneapolis  train,  for  the  purpose  of  dis- 
charging baggage  and  mail  destined  for  St.  Paul.     This,  as  we 
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understand  it,  was  the  usual  custom.  It  was  the  custom,  also, 
after  discharging  the  mail  and  baggage,  to  back  the  train  down 
below  the  switch,  then  pull  up  on  the  Minneapolis  track,  and 
stop  the  train  opposite  the  station  platform  to  permit  passen- 
gers to  board  the  same.  And  this  custom  was  uniformly  fol- 
lowed, except  when  it  appeared  to  the  conductor  that  there  were 
no  passengers  waiting  to  take  the  train,  in  which  event  the  train 
did  not  stop,  but  proceeded  on  its  way  to  Minneapolis.  On 
this  occasion,  after  the  train  had  reached  the  station,  at  about 
9  o'clock  in  the  forenoon,  plaintiff  alighted  and  proceeded  to 
the  ticket  office  to  procure  a  ticket  for  Minneapolis.  He  in- 
quired of  the  agent  in  charge  whether  the  train  would  stop  at 
the  platform  after  switching  to  the  Minneapolis  track,  and  the 
jury  was  justified  in  finding  that  the  agent  informed  him  that 
it  would.  Plaintiff  then  bought  and  paid  for  his  Minneapolis 
ticket,  and  about  the  time  he  had  completed  the  transaction 
with  the  agent  the  train  was  approaching  upon  the  Minneapo- 
lis track.  Plaintiff  had  left  his  overcoat  in  the  car  in  which 
he  came  from  Centuria  and  other  personal  effects,  and  was 
anxious  to  continue  his  journey.  As  he  passed  out  of  the  sta- 
tion building,  he  noticed  the  approaching  train,  and  also  no- 
ticed that  it  was  not  going  to  stop,  so  he  made  an  effort  to 
board  the  same  while  it  was  moving.  As  he  came  up  to  the 
side  of  the  train,  his  feet  slipped  upon  the  icy  station  platform, 
and  he  fell  under  the  train,  the  last  car  passing  over  his  arm, 
so  fracturing  it  as  to  necessitate  its  amputation.  In  his  com- 
plaint in  this  action  he  charged  defendant  with  negligence,  and 
as  the  proximate  cause  of  his  injury,  (1)  in  not  affording  him 
a  reasonable  opportunity  to  take  the  train;  and  (2)  in  permit- 
ting the  accumulation  of  ice  upon  its  station  platform  to  such 
an  extent  as  to  render  the  use  thereof  by  passengers  dangerous 
and  unsafe.  The  court  in  its  instructions  to  the  jury  limited 
plaintiff's  right  of  recovery  to  the  claim  of  negligence  respect- 
ing the  icy  condition  of  the  station  platform,  charging  the  jury 
that  the  evidence  presented  no  question  of  negligence  in  the  al- 
leged failure  of  defendant  to  afford  plaintiff  a  reasonable  op- 
portunity to  board  the  train.  Whether  the  court  erred  in  with- 
drawing that  issue  from  the  jury  we  need  not  determine. 

It  is  contended  by  plaintiff  that  the  court  below  erred  in 
granting  a  new  trial,  while  defendant  contends  that  the  order 
granting  a  new  trial  was  proper  for  the  reason  that  the  evidence 
failed  to  make  a  case  of  negligence  against  it,  and  that  plain- 
tiff was  guilty  of  contributory  negligence,  as  a  matter  of  law, 
in  attempting  to  board  the  train  when  it  was  in  motion.  And, 
further,  for  the  same  reasons,  that  the  court  below  erred  in  de- 
nying its  motion  for  judgment  notwithstanding  the  verdict. 
Defendant  also  contends  that  in  any  event  the  order  granting 
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a  new  trial  was  discretionary,  and,  within  the  rule  of  Hicks  v. 
Stone,  should  be  affirmed. 

[1,  2]  1.  It  is  the  duty  of  a  railway  company  engaged  in  the 
transportation  of  passengers  for  hire  to  exercise  reasonable  care 
to  keep  and  maintain  in  safe  condition  for  use  all  portions  of 
its  station  grounds,  approaches,  and  depot  platforms  which  pas- 
sengers are  invited  or  naturally  may  be  expected  to  use  in  going 
to  and  from  the  station,  or  in  boarding  or  alighting  from  trains. 
This  includes  the  obligations  to  keep  the  station  platform  ad- 
jacent to  trains  free  from  accumulations  of  ice  and  snow,  and 
to  prevent  formations  there  of  a  nature  to  endanger  the  safety 
of  those  who  are  or  intend  to  become  passengers  upon  the  trains. 
Hutchinson  on  Carriers  (3d  Ed.)  935;  Moore  on  Carriers,  612, 
and  cases  there  cited.  The  evidence  in  the  case  at  bar  fully 
justified  the  jury  in  finding  a  neghgent  failure  on  the  part  of 
defendant  to  discharge  this  duty.  The  evidence  discloses  an  un- 
safe and  dangerous  condition  of  the  station  platform  arising 
from  an  accumulation  of  ice  at  the  point  on  the  platform  where 
plaintiff  attempted  to  board  the  train,  a  condition  the  jury  was 
warranted  in  concluding  was  not  of  recent  formation,  and  which 
could  have  been  removed  by  reasonable  diligence  on  the  part  of 
the  servants  of  defendant.  The  ice  was  on  the  outer  side  of  the 
platform,  next  to  the  railroad  track,  was  rough,  uneven,  and 
slippery,  extending  over  several  feet,  and  varying  from  two  to 
three  inches  in  thickness,  sloping  towards  the  track,  and  at  a 
place  where  passengers  might  be  expected  to  go  in  boarding  or 
alighting  from  trains.  The  evidence  of  its  presence  on  the 
platform  was  conflicting,  but  that  submitted  by  plaintiff  was  suf- 
ficient to  justify  the  verdict.  If  it  was  upon  the  platform,  as 
this  evidence  tends  to  show,  defendant  was  chargeable  with  neg- 
ligence in  not  removing  it.  There  was  no  attempt  to  show  that 
it  was  of  recent  origin,  or  that  defendant  was  not  aware  of  its 
presence  in  time  to  afford  it  an  opportunity  to  remove  the  same. 
The  evidence  is  silent  as  to  the  time  of  it^  formation.  There 
was  no  evidence  of  either  a  rain  or  snow  storm  at  about  this 
time,  except  a  light  snow  the  day  before.  Defendant's  serv- 
ants swept  off  the  platform  on  the  morning  of  the  accident,  and 
reasonable  care  on  their  part  would  have  brought  the  situation 
to  their  attention.  Railway  Co.  v.  Smith,  59  111.  App.  242.  It 
is,  however,  fair  to  say  that  the  servant  doing  that  service  testi- 
fied that  there  was  no  ice  upon  the  platform  that  morning.  The 
question  was  for  the  jury,  and  the  evidence  established  negli- 
gence on  the  part  of  defendant  in  this  respect,  and  sufficient  to 
justify  the  verdict  for  plaintiff,  unless  he  was  as  a  matter  of 
law  guilty  of  contributory  negligence  in  attempting  to  board  the 
train  while  it  was  in  motion. 

[3,  4]  2.    The  authorities  are  not  in  harmony  upon  the  ques- 
tion whether  a  passenger  is  chargeable  as  a  matter  of  law  with 
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contributory  negligence  in  such  cases.  *By  some  couFts  the  af- 
firmative of  the  proposition  is  maintained,  while  other  courts 
hold  the  question  ordinarily  one  of  fact  to  be  determined  in  the 
light  of  the  facts  surrounding  each  particular  case.  Thompson 
in  his  Commentaries  on  the  Law  of  Negligence  says:  *'It  can- 
not be  affirmed  that  a  person  is  guilty  of  contributory  negligence 
as  a  matter  of  law  from  the  mere  fact  that  he  attempted  to  board 
a  railway  train  while  it  was  in  motion.  If  the  train  does  not  stop 
at  the  proper  stopping  place  for  a  suffi-cient  length  of  time  to  en- 
able the  passengers  to  get  on  and  off  before  it  starts,  and  the  pas- 
senger, thus  coerced  by  the  negligence  of  the  company,  attempts 
to  board  the  train  while  it  is  slowly  moving,  and  is  injured  in  the 
attempt,  contributory  negligence  will  not  be  imputed  to  him, 
but  he  will  be  allowed  to  recover  damages.  The  rate  of  speed 
at  which  the  train  is  moving,  and  whether  it  stops  for  a  suffi- 
cient length  of  time  to  enable  the  passengers  who  are  waiting  to 
get  aboard,  are  circumstances  to  be  considered  in  deciding  the 
question;  and  it  is  accordingly,  within  reasonable  limits,  a  ques- 
tion of  fact  for  the  jury."  3  Thompson,  Com.  on  Negligence, 
§  2995.  Such  is,  in  substance,  the  rule  in  this  state,  though  ex- 
pressed in  different  language  by  Mr.  Justice  Mitchell  in  Butler 
V,  Railway  Co.,  59  Minn.  140,  60  N.  W.  1090. 

[5]  And  we  think  the  prevailing  rule  resolves  the  question 
into  one  of  fact,  when  it  appears,  as  in  the  case  at  bar,  that 
the  train  did  not  stop  a  sufficient  length  of  time  to  permit  pas- 
sengers to  go  aboard,  was  moving  slowly  by  the  station  plat- 
form, the  passenger  making  the  attempt  was  physically  active 
and  his  freedom  of  motion  unimpeded,  and  there  were  reasons 
justifying  him  in  continuing  his  journey  on  the  particular  train, 
particularly  where,  as  here  shown,  the  company  is  also  negli- 
gent in  permitting  a  dangerous  and  unsafe  accumulation  of  ice 
upon  its  station  platform,  which  contributes  to  cause  the  injury 
resulting  from  the  attempt  to  so  board  the  train.  The  evi- 
dence here  presented  was  amply  sufficient  to  justify  the  jury  in 
so  finding  the  facts.  Plaintiff  had  left  his  baggage  in  the  car 
in  which  he  came  from  his  home  in  Wisconsin.  He  was  in- 
formed by  the  agent  that  the  train  would  stop  at  the  platform. 
He  was  physically  active,  his  freedom  of  movement  was  unim- 
peded, and  the  train  was  moving  at  about  3j^  miles  an  hour. 
While  the  evidence  as  to  the  speed  of  the  train  was  conflicting, 
it  is  clear  that  it  could  not  have  been  running  at  a  very  rapid 
speed,  for  its  starting  point  at  the  junction  of  the  diverging 
tracks  was  a  short  distance  from  the  station  platform,  and  the 
jury  was  justified  in  adopting  the  testimony  of  plaintiff's  wit- 
nesses upon  the  subject. 

It  follows,  therefore,  since  the  question  of  defendant's  neg- 
ligence and  plaintiff's  contributory  negligence  were  issues  of 
fact  for  the  jury,  and  the  evidence  supports  this  verdict,,  that 
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the  trial  court  properly  denied  defendant's  motion  for  judg- 
ment notwithstanding  the  verdict. 

[6]  3.  We  come,  then,  to  the  question  whether  the  court 
erred  in  granting  a  new  trial.  It  is  contended  by  the  defendant 
that  the  Drder  comes  within  the  rule  of  Hicks  v.  Stone,  and 
should  be  affirmed.  We  are  unable  after  a  careful  examina- 
tion of  the  memorandum  of  the  court  below,  attached  to  and 
made  a  part  of  the  order,  to  concur  with  defendant  in  this 
claim.  The  rule  of  Hicks  v.  Stone  was  designed  to  include  only 
those  cases  where  the  trial  court  for  reasons  peculiarly  within 
its  knowledge  is  justified  in  concluding  that  the  ends  of  justice 
will  be  best  served  by  submitting  the  evidence  to  another  jury. 
Such  a  conclusion  may  be  founded  in  a  doubt  as  to  the  credibil- 
ity of  the  witnesses,  a  doubt  as  to  the  probative  force  and 
character  of  the  evidence,  or  a  feeling  gained  from  the  course 
and  manner  of  the  trial,  and  the  atmosphere  thereof  which  is 
incapable  of  being  spread  upon  the  record,  that  a  fair  and  im- 
partial trial  was  not  had.  These  and  kindred  reasons  are  the 
basis  for  the  discretionary  power  of  the  court  in  ordering  a 
new  trial  on  the  ground  that  the  evidence  does  not  support  the 
verdict.  The  power  is  not,  however,  an  arbitrary  one,  and  must 
be  founded  upon  reasons  similar  to  those  stated. 

[7]  Where  the  evidence  in  the  opinion  of  the  court  fails  to 
establish  a  material  fact,  a  fact  essential  to  the  cause  of  action 
or  defense,  an  order  granting  a  new  trial  for  that  reason  does 
not  spring  from  the  discretionary  power  of  the  court.  The 
court  in  that  case  is  dealing  with  a  question  of  law.  Gustafson 
V.  Gustafson,  92  Minn.  139,  99  N.  W.  631. 

[8]  The  reasons  assigned  in  support  of  the  order  in  the  case 
at  bar  were,  in  substance  and  effect,  that  the  verdict  was  not 
sustained  by  the  evidence,  because  no  witness  testified  di- 
rectly that  plaintiff  slipped  upon  the  icy  platform  where  he  at- 
tempted to  board  the  train.  There  was  evidence,  says  the  court, 
"tending  to  establish  the  presence  of  ice  at  the  place  where 
plaintiff  fell,  but  there  is  no  testimony  by  any  witness  which 
states  that  he  fell  by  reason  of  the  ice ;"  and  for  this  reason  the 
court  concludes  "it  does  not  seem  that  the  verdict  is  justified  by 
the  evidence."  That  the  court  had  in  mind  the  insufficiency  of 
the  evidence  as  a  matter  of  law  is  clear,  and  that  he  was  in  er- 
ror in  concluding  that  direct  evidence  of  the  fact  stated  was  es- 
sential to  plaintiff's  right  to  recover  is  equally  clear.  As  al- 
ready held,  the  evidence  was  sufficient  to  send  to  the  jury  the 
question  whether  the  icy  condition  of  the  platform  was  the 
cause  of  plaintiff  falling  under  the  train,  and  it  was  unnecessary 
to  call  witnesses  to  testify  to  that  fact,  for  they  could  at  the 
most  only  give  in  evidence  their  opinion  upon  the  subject.  The 
fact  that  the  ice  was  present  and  that  plaintiff's  feet  slipped 
from  under  him  when  he  stepped  upon  it  was  sufficient  to  jus- 
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tify  the  jury  in  concluding  that  the  ice  was  the  cause.  Rogers 
V,  Railway  Co.,  99  Minn.  34,  108  N.  W.  868;  Moore  v.  Rail- 
way Co.,  l08  Minn.  100,  121  N.  W.  392;  Ellington  v.  Railway 
Co.,  92  Minn.  470,  100  N.  W.  218.  In  other  words,  the  cir- 
cumstantial evidence  that  the  ice  was  the  cause  of  the  slipping 
was  sufficient,  and  the  learned  court  was  in  error  in  holding 
that  direct  evidence  of  the  fact  was  necessary.  The  order 
granting  a  new  trial  was  not  therefore  discretionary  within  the 
rule  of  Hicks  v.  Stone.  Where  the  court  in  cases  of  this  kind 
makes  a  general  order  granting  a  new  trial  on  the  ground  of  the 
insufficiency  of  the  evidence,  we  assume  that  it  is  based  upon 
consideration  warranting  it,  and  no  further  inquiry  is  made,  ex- 
cept to  determine  whether  the  order  is  clearly  and  palpably 
against  the  evidence.  But  where  the  reasons  assigned  are,  as 
in  the  case  at  bar,  expressly,  stated,  and  disclose  a  reason  not 
discretionary,  the  reason  so  assigned  will  control  this  court  in 
determining  whether  the  order  be  discretionary  or  otherwise. 
A  careful  consideration  of  the  record  discloses  no  errors  in 
law  of  a  character  to  justify  a  new  trial,  and  for  the  reasons 
stated  the  order  of  the  court  below  denying  defendant's  mo- 
tion for  judgment  is  affirmed;  and  the  order  granting  a  new 
trial  is  reversed,  with  directions  to  the  court  below  to  render 
judgment  for  plaintiff  upon  the  verdict. 


Kelley  v.  Boston  Elevated  Ry. 

(Supreme   Judicial   Court   of   Massachusetts,    Suffolk,   Jan.   3,    1912.) 

[96  N.  E.  Rep.  1031.] 

Carriers — Strecyt  Railroads — Injuries  to  Passengers — Evidence. — 
Where  a  passenger  was  injured  by  being  pushed  into  a  pit  as  she 
was  endeavoring  to  board  a  street  car  at  defendant's  terminal  station, 
evidence  of  defendant's  superintendent,  explaining  the  arrangements 
for  the  transfer  of  passengers  at  that  point,  and  describing  the 
necessary  steps  they  were  required  to  take  to  effect  the  change,  was 
admissible  to  explain  the  situation  and  to  show  the  volume  of  travel 
and  the  sufficiency  of  defendant's  mode  of  service  adopted  for  the 
protection   of  passengers. 

Carriers— Transportation   of   Passengers — Injuries.* — Where   plain- 

*For  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
carrier  to  prevent  its  passengers  from  being  injured  by  other  pas- 
sengers, see  extensive  note,  6  R.  R.  R.  435,  29  Am.  &  Eng.  R.  Gas., 
X.  S.,  435;  foot-note  of  Louisville  &  N.  R.  Co.  v.  Renfro  (Ky.),  40 
R.  R.  R.  707,  63  Am.  &  Eng.  R.  Cas..  N.  S..  707;  Hale  v.  Chesapeake 
&  O.  Ry.  Co.  (Ky.),  40  R.  R.  R.  157.  63  Am.  &  Eng.  R.  Cas.,  N.  S., 
157;  first  foot-note  of  Glennen  v.  Boston,  etc.,  R.  Co.  (Mass.),  39 
R.  R.  R.  455,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  455;  Jansen  v.  Minneap- 
olis, etc.,  R.  Co.  (Minn.),  39  R.  R.  R.  Ill,  62  Am.  &  Eng.  R.  Cas., 
N.  S.,  Ill;  Penny  v.  Atlantic  C.  L.  R.  Co.  (N.  Car.),  38  R.  R.  R. 
535,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  535. 
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tiff,  as  she  was  about  to  board  a  street  car  at  a  terminal,  was  grad- 
ually  encompassed  by  other  passengers  moving  towards  the  same  car, 
until  she  was  pushed  over  the  platform  and  into  a  pit,  receiving  in- 
juries complained  of,  and  no  measures  were  taken  by  the  carrier 
to  protect  her  or  control  the  press  of  people  seeking  to  board  the 
car,  it  was  guilty  of  actionable  negligence. 

Exceptions  from  Superior  Court,  Suffolk  County;  Frederick 
Lawton,  Judge. 

Action  by  Margaret  A.  Kelley  against  the  Boston  Elevated 
Railway.  Verdict  for  plaintiff,  and  defendant  brings  exceptions. 
Overruled. 

Action  in  tort  for  injuries  alleged  to  have  been  sustained  by 
plaintiff  while  boarding  a  surface  car  of  defendant  from  the 
surface  car  platform  at  what  is  known  as  the  westerly  upper 
level  of  the  Dudley  street  termina,  in  the  city  of  Boston,  on  De- 
cember 5,  1905,  at  about  7:08  o'clock  p.  m.  Plaintiff,  a  single 
woman  40  years  Of  age,  boarded  a  surface  car  in  Dorchester, 
rode  to  the  lower  level  of  the  Dudley  street  terminal,  and  there 
alighted  and  proceeded  upstairs  to  the  westerly  surface  car  plat- 
form of  the  upper  level  to  take  a  Jamaica  Plain  surface  car,  on 
the  west  side  of  the  elevated  structure  to  which  surface  cars 
came  from  the  street  from  the  east  and  west.  She  testified  that 
between  the  two  sides  there  was  a  single  elevated  railway  track 
in  the  center  of  the  whole  structure,  on  which  trains  came  in 
from  the  south  and  moved  north,  and  on  each  side  of  the  track 
was  a  platform  about  10  feet  wide  flush  with  the  entrance  to 
the  trains,  so  that  one  passing  from  a  train  to  take  a  surface 
car  crosses  the  platform  and  takes  6  or  7  steps  to  a  lower  plat- 
form, about  15  or  16  feet  wide,  on  which  the  surface  cars,  com- 
ing in,  empty,  and  beyond  the  lower  platform  is  a  pit  2  feet 
lower,  in  which  the  surface  cars  run  onto  the  structure;  the 
steps,  platform,  and  pit  being  all  parallel  with  the  pit  in  which 
the  elevated  trains  run  into  the  station;  and  the  distance  from 
the  bottom  of  the  steps  to  the  surface  car  pit  being  15  or  16 
feet.  The  surface  cars  came  in  and  passed  out  just  as  fast  as 
they  could  be  loaded;  the  interval  between  cars  being  not  over 
2  or  3  minutes.  While  plaintiff  was  waiting  for  a  car,  she 
walked  up  and  down  between  the  surface  car  platform  between 
a  bootblack  stand  and  the  stairs,  and  while  endeavoring  to  board 
the  car  she  got  into  a  crush,  and  was  pushed  into  the  pit  and  in- 
jured. 

Elisha  Grcenhood  and  /.  R.  Larkin,  for  plaintiff. 
John  T.  Hughes,  for  defendant. 

Braley,  J.  [1,2]  The  plaintiff,  whose  due  care  is  not  ques- 
tioned, was  a  passenger  when  injured,  and  the  defendant  was 
bound  to  take  every  reasonable  precaution  for  her  transporta- 
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tion  in  safety,  and  to  protect  her  against  the  unlawful  violance 
of  other  passengers,  and  of  its  servants.     Jackson  v.  Old  Col- 
ony Street  Railway,  206  Mass.  477,  485,  486,  9  N.  E.  725,  30 
L.  R.  A.  (N.  S.)   1046.     The  place  of  the  accident  was  a  ter- 
minal station  arranged   for  the  arrival  and  departure  of  cars 
over  separate  tracks  located  in  the  upper  and  lower  sections  of 
the  building.     It  was  essential  to  a  clear  understanding  of  the 
difficulties  which  the  plaintiff  claimed  to  have  encountered,  to 
explain  the  arrangements  for  the  transfer  of  passengers  from 
the  cars  upon  which  they  arrived  to  those  they  must  take  to  con- 
tinue and  complete  their  journey,  and  to  describe  the  necessary 
steps  they  must  take  to  effect  the  change.    The  testimony  of  the 
defendant's  division  superintendents  introduced  by  the  plaintiff, 
was  admissible  for  this  purpose,  as  well  as  to  show  the  volume 
of  travel,  and  the  sufficiency  of  the  mode  of  service  adopted  for 
the  protection  of  passengers.     Kuhlen  v.   Boston  &   Northern 
Street  Railway,  193  Mass.  341,  348,  79  N.  E.  815,  7  L.  R.  A. 
(N.  S.)  729,  118  Am.  St.  Rep.  516.     The  plaintiff  came  in  on 
an  elevated  train,  and  then  went  to  the  proper  platform  to  take 
a  surface  car,  and  while  at  the  rear  platform  of  the  car  she  fell 
into  the  pit  below.    It  is  at  this  point  that  the  conflict  in  the  evi- 
dence appears.     The  jury  were  not  confined  to  the  defendant's 
theory,  that  the  accident  happened  through  the  mere  misconduct 
of  a  passenger  who  heedlessly  pushed  her,  and  whose  act  could 
not  have  been  reasonably  anticipated,  and  guarded  against,  but 
they  had  the  right  to  accept  the  plaintiff's  evidence  as  the  true 
version  of  the  cause  of  her  fall,  and  injury.     It  is  necessary  to 
refer  only  to  the  substantial  statements.     The  plaintiff  as  she 
left  the^irst  car,  and  while  on  her  way  to  the  second  car,  was 
gradually  encompassed  by  other  passengers  moving  towards  it, 
until  upon  reaching  the  station  platform,  she  was  beset  and  car- 
ried forward  by  a  hurrying    crowd    eager    to    board    the    car. 
When  she  reached  the  step  to  the  car  platform  the  weight  of 
this  mass  of  people  had  so  increased,  that  she  was  crowded  and 
whirled  over  into  the  pit  by  contact  with  passengers  who  could 
not  themselves  resist  the  pressure.     It  might  have  affected  the 
weight  of  this  evidence  if  the  defendant's  servants  whose  duty 
it  was  to  prevent  passengers  from  being  pushed  and  crowded, 
or  injured,  had  aided  her,  but  she  testified,  that  the  conductor 
was  absent,  and  no  measures  were  taken  to  protect  her  from 
this  increasing  danger  to  which  she  was  involuntarily  exposed. 
It  is  clear  from  this  testimony,    that  the  defendant's    request, 
that  a  verdict   should   be  ordered    for  it   could  not  be   granted. 
The  system  of  transportation  was  subject  to  its  control,  and  in 
the  discharge  of  its  obligations  as  a  carrier  the  jury  could  fur- 
ther find  upon  the  evidence  that  the  congestion  of  passengers 
resulting  from  their  number  and  eagerness  to  board  cars  wait- 
ing for  them,  was  not  an  extraordinary  circumstance,  but  was 
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rather  a  'condition  which  should  have  been  foreseen  from  the 
nature  of  the  business,  and  provided  for  by  the  adoption  of  rea- 
sonable expedients.  It  follows,  that  the  physical  harm  suffered 
by  the  plaintiff  arose  through  the  defendant's  negligence  in  per- 
mitting a  combination  of  passengers  to  press  violently  upon 
her,  and  while  not  an  assault,  the  wrong  finally  inflicted  was 
none  the  less  a  violation  of  its  duty,  for  which  compensation  in 
damages  can  be  recovered.  Kuhlen  v.  Boston  &  Northern  Street 
Railway,  193  Mass.  341,  79  N.  E.  815,  7  L.  R.  A.  (N.  S.)  729, 
118  Am.  St.  Rep.  516;  Magee  z\  New  York,  New  Haven  & 
Hartford  Railroad,  195  Mass.  HI,  80  N.  E.  689;  Jackson  v. 
Old  Colony  Street  Railway,  206  Mass.  477,  92  N.  E.  725,  30 
L.  R.  A.  (N.  S.)  1046;  Glennen  v.  Boston  Elevated  Railway, 
207  Mass.  497,  93  N.  E.  700,  32  L.  R.  A.  (N.  S.).470. 

Exceptions  overruled. 


Dorsett  v.  Atlantic  Coast  Line  R.  Co. 

(Supreme  Court  of  North  Carolina,  Nov.  1,  1911.) 

[72  S.   E.  Rep.  491.] 

Carriera — Passengero — Ejection — Evidence. — Where  plaintiff  was 
ejected  because  he  had  failed  to  exchange  his  mileage  coupons  for 
a  ticket  and  refused  to  pay  his  fare  except  with  the  mileage  coupons 
on  the  train,  he  was  entitled  to  testify  whether  he  consented  to  the 
agent's  giving  him  a  ticket  to  a  junction  point  instead  of  his  desti- 
nation, in  order  to  show  that  plaintiff  had  not  voluntarily  withdrawn 
his  application  for  a  ticket  to  destination. 

Appeal  and  Error — Discretion  of  Trial  Court  on  Reception  of  Evi- 
dence.— Allowing  plaintiff  to  be  examined  in  rebuttal  on  evidence 
already  gone  over  in  his  original  examination,  while  irregular,  is 
not  reversible   error. 

Carriers — ^Passengers — Tickets — ^Mileage  Coupons,* — Where  a  mile- 
age book  contract  required  the  holder  to  exchange  mileage  coupons 
for  a  ticket  before  boarding  the  train,  and  plaintiff  so  presented  his 
book  and  demanded  a  ticket  within  a  reasonable  time,  but  the  carrier's 
agent  refused  to  issue  a  ticket  to  destination,  alleging  lack  of  time, 
and  gave  him  a  ticket  to  a  junction  point  only,  plaintiff  on  arriving 
at  the  junction  point  being  unable,  for  want  of  time,  there  to  ex- 
change his  mileage  coupons  for  a  ticket  to  continue  his  journey,  was 
entitled  to  ride  on  the  mileage  book,  so  that  the  conductor's  refusal 
to   accept   the   mileage   coupons   for   transportation,   and   ejection    of 


♦See  extensive  note,  38  R.  R.  R.  322,  61  Am.  &  Eng.  R.  Cas.,  N. 
S.,  322;  Smith  v.  Southern  Ry.  Co.  (S.  Car.),  40  R.  R.  R.  723,  63  Am. 
&  Eng.  R.  Cas.,  N.  S.,  723. 
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plaintiff  for  his  refusal  to  pay  fare  except  with  such  coupons,  was  ac- 
tionable injury. 

Canicm — Ejection  of  Passengers — Punitive  Damages. — Where  de- 
fendant erroneously  ejected  plaintiff  from  its  train  because  he  refused 
to  pay  fare  except  by  a  tender  of  mileage  coupons,  and  such  ejection 
was  accompanied  by  mistreatment  on  the  part  of  defendant's  em- 
ployees, plaintiff  was  entitled  to  recover  punitive  damages. 

Appeal  from  Superior  Court,  Lee  County ;  O.  H.  Allen,  Judge. 

Action  by  V.  M.  Dorsett  against  the  Atlantic  Coast  Line  Rail- 
road Company.  Verdict  for  plaintiff  for  $1,250,  reduced  by  the 
court  to  $1,000,  and  defendant  appeals.     Affirmed. 

Rose  &  Rose,  for  appellant. 

A.  A.  P.  Seawell  and  D,  B.  M elver,  for  appellee. 

Brown^  J.  The  evidence  of  the  plaintiff  tends  to  prove  that 
on  October  30,  1909,  he  presented  his  mileage  book  issued  by 
defendant  to  its  agent  at  Red*  Springs  in  due  time  before  ar- 
rival of  its  train  for  Fayetteville  and  demanded  a  ticket  for 
Siler  City,  N.  C.  This  being  refused,  he  demanded  ticket  to 
Sanford,  N.  C,  which  was  likewise  refused.  The  agent  stated 
he  had  no  time  and  gave  plaintiff  a  ticket  to  Fayetteville.  It 
is  necessary  to  change  cars  at  Fayetteville  for  Sanford  and  Sl- 
ier City. 

While  plaintiff  was  alighting  from  the  train  at  Fayetteville, 
he  saw  Conductor  McCulloch,  of  the  train  from  Fayetteville  to 
Sanford,  and  asked  him  if  he  (plaintiff)  had  time  to  get  a  ticket. 
He  was  told  by  the  conductor  that  he  did  not  have  time,  and  the 
train  left  immediately.  Train  was  in  motion  by  the  time  plain- 
tiff could  get  to  his  seat.  Conductor  McCulloch  demanded  a 
ticket  of  plaintiff.  Plaintiff  tendered  his  mileage  coupons,  ex- 
plaining the  circumstances  stated  above,  which  conductor  refused. 

The  conductor,  aided  by  his  porter  and  baggagemaster,  by 
force,  in  a  very  rough  manner,  and  with  anger  and  violence, 
ejected  plaintiff  from  defendant's  train. 

There  was  evidence  offered  by  defendant  contradicting,  quali- 
fying, and  explaining  the  plaintiff's  evidence  which  it  is  unneces- 
sary to  set  out. 

[1]  The  three  assignments  of  error  relating  to  the  evidence 
cannot  be  sustained.  It  was  permissible  to  ask  plaintiff  whether 
he  consented  to  the  agent  giving  him  a  ticket  to  Fayetteville  in 
order  to  show  that  plaintiff  had  not  voluntarily  withdrawn  his 
application  for  a  ticket  to  Sanford. 

[2]  Allowing  the  plaintiff  to  be  examined  in  rebuttal  upon 
evidence  already  gone  over  in  his  original  examination,  while 
irregular,  does  not  constitute  reversible  error. 

The  remaining  assignments  of  error  relate  to  the  charge  and 
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to  refusal  to  give  certain  instructions,  which  it  is  unnecessary 
to  set  out  here. 

The  propositions  of  law  chiefly  urged  by  the  learned  counsel 
for  defendant  are  settled  in  Harvey  v.  A.  C.  L.  R.  R.,  153  N. 
C.  568,  69  S.  E.  627.  It  is  decided  in  that  case  that  a  mileage 
book  is  a  contract  for  carriage,  subject  to  certain  restrictive 
regulations,  that  the  owner  is  compelled  under  the  terms  of 
the  contract  to  present  it  at  the  ticket  office  in  reasonable  time, 
and,  when  he  does  so,  that  he  is  entitled  to  receive  a  ticket  in 
exchange  for  his  mileage  strip. 

[3]  If  the  traveler  fails  to  do  this,  he  has  no  right  to  have  the 
book  accepted  for  transportation  on  the  train.  When  he  complies 
with  the  contract  on  his  part,  and  the  carrier  fails  to  give  him 
the  requisite  ticket  in  exchange,  the  carrier  is  at  fault  and  may 
not  lawfully  refuse  to  honor  the  mileage  contract  on  the  train 
and  cannot  rightfully  eject  him.  The  plaintiff,  according  to 
all  the  evidence,  complied  with  the  contract  on  his  part.  He 
waived  his  right  to  a  ticket  to  Siler  City,  but  not  to  Sanford. 
It  was  defendant's  duty  to  furnish  plaintiff  a  ticket  to  Sanford 
in  exchange  for  his  mileage  which  he  had  bought  and  paid  for. 
The  plaintiff,  according  to  the  evidence,  had  no  time  to  present 
his  book  at  Fayetteville  even  if  that  was  necessary,  which  we 
do  not  admit,  as  plaintiff*  had  already  presented  it  at  Red 
Springs. 

If  the  railway  companies  insist  upon  the  traveler  presenting 
his  book  at  the  ticket  window,  they  must  be  prepared  to  honor 
it  there.  If  they  fail  to  do  so,  they  should  instruct  their  conduct- 
ors to  honor  it  on  the  train.  This  will  prevent  much  friction  and 
will  doubtless  save  the  railway  companies  from  much  litigation 
and  expense. 

In  the  Harvey  Case  it  was  admitted  that  there  was  no  founda- 
tion for  punitive  damages,  and  two  members  of  this  court  thought 
the  verdict  rendered  grossly  excessive  and  that  it  should  have 
been  set  aside  for  that  reason. 

[4]  But  in  this  case  the  plaintiff  offers  evidence  which  fully 
justified  the  court  in  instructing  the  jury  that  in  their  discretion 
they  might,  if  they  saw  fit,  award  punitive  as  well  as  compensa- 
tory damages. 

We  think  the  charge  of  the  court  is  a  full  presentation  of 
the  contentions  of  both  parties  and  free  from  error. 

No  error. 
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(Supreme  Court  of  Oklahoma,  Feb.  28,  1911.   On  Petition  for  Rehear- 
ing, May  9,  1911.    On  Rehearing,  Nov.  14,  1911.) 

[119   Pac.    Rep.   423.] 
(Syllabus  by  the  Court.) 

Railroads — Regulations  in  General — Duty  to  Provide  Facilities.''' — 

Under  the  common  law,  a  carrier  was  under  no  obligation  to  pro- 
vide buildings  for  the  receiving,  handling,  and  storing  of  freight,  or 
for  the  accommodation  of  passengers  awaiting  passage. 

Railroads — ^Operation — Duty  to  Provide  Facilities — Depots. — By 
section  26,  art.  9,  of  the  Constitution  of  this  state,  the  duty  is  ex- 
pressly imposed  upon  every  railroad  company  to  provide  and  main- 
tain adequate,  comfortable,  and  clean  depots  and  depot  buildings  at 
its  several  stations  for  the  accommodation  of  passengers;  said  depot 
buildings  to  be  kept  well  lighted  and  warm  for  the  comfort  and  ac- 
commodation of  the  traveling  public. 

Said  railway  companies,  by  said  section,  are  further  required  to 
keep  and  maintain  adequate  and  suitable  freight  depots  and  buildings 
for  the  receiving,  handling,  storing,  and  delivering  of  all  freight 
handled  by  such  roads. 

Railroads — Operation — Duty  to  Provide  Facilities — Depots, — By 
section  18,  art.  9,  of  the  Constitution  of  this  state,  the  Corporation 
Commission  is  not  only  empowered,  but  it  is  also  made  its  duty,  to 
require  every  railroad  company  to  perform  the  duty  imposed  upon 
it  by  section  26  of  said  article;  the  only  limitation  upon  the  action 
of  said  Commission  in  such  respect  being  that  it  shall  be  reasonable 
and  just. 

Railroads^Operation— Duty  to  Provide  Facilities— Depots-f— Said 
Commission  being  so  authorized  to  require  railway  companies  to  es- 
tablish, construct,  and  maintain  depots,  it  may,  by  order,  designate 
the  place,  and,  after  the  plans  and  specifications  are  submitted  by 
the  railway  company,  it  may  approve  or  reject  the  same  in  toto,  or 
reject  in  part  and  amend  in  part,  specifying  the  kind  of  material  to 
be  used;  the  limitation  being  that  the  order  in  that  respect  must  be 
reasonable  and  just. 

Railroads — Regulation — Supervision  by  Corporation  Commission. — 
The  plans  and  specifications  and  the  size  of  the  depot  being  agreed 
upon  both  by  the  Commission  and  the  railway  company,  the  only 
controverted  proposition  being  as  to  whether  it  should  be  built  a 
frame,  as  proposed  by  the  railway  company,  or  a  cement  or  brick, 


♦See  first  foot-note  of  Union  Depot  &  Ry.  Co.  v.  Londoner  (Colo.), 
40  R.  R.  R.  351,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  351. 

tSee  foot-note  of  Butler  v.  Tifton,  etc.,  Ry.  Co.  (Ga.),  18  R.  R. 
R.  120,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  120;  foot-note  of  Lexington  & 
B.  S.  Ry.  Co.  V.  Moore  (Ky.),  38  R.  R.  R.  237,  61  Am.  &  Eng.  R. 
Cas.,  N.  S.,  237. 
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depot,  as  directed  by  the  Corporation  Commission;  there  being  noth- 
ing to  show  that  the  income  from  the  road  will  not  justify  such  ex- 
penditure out  of  the  current  expense  fund.  Held,  that  the  order  of 
the  Corporation  Commission,  directing  it  to  be  constructed  out  of 
brick  or  cement,  will  not  be  disturbed. 

On  Rehearing. 
Railroads — Regulation — Supervision  by  Corporation  Commission. — 

It  is  within  the  sound  discretion  of  the  Corporation  Commission  to 
prescribe  in  advance  of  the  undertaking  the  material  to  be  used  in  a 
depot  building  ordered  constructed  on  the  line  of  road  of  the  appel- 
lant, pursuant  to  section  26,  art.  9,  of  the  Constitution. 

(Additional  Syllabus  by  Editorial  StaflF.) 
Railroads — Regulation — Supervision  by  Public  Authority. t — It  is  a 
valid  exercise  of  the  police  power  for  a  state  to  require  a  railroad 
company  to  establish  stations  where  the  public  necessity  and  condi- 
tions require  it. 

Appeal  from  the  State  Corporation  Commission. 

Appeal  by  the  St.  Louis  &  San  Francisco  Railroad  Company 
from  an  order  of  the  Corporation  Comnlission,  granted  on 
application  of  J.  W.  Sutton  and  others.     Affirmed. 

W.  F.  Evans,  Fred  H.  Wood,  R.  A.  Kleinschmidt,  for  appel- 
lant. 

Chas.  IV est,  Atty,  Gen.,  and  Chas,  L.  Moore,  for  appellees. 

Williams,  J.  This  is  an  appeal  from  an  order  of  the  Com- 
mission, requiring  the  appellant  to  erect  a  depot  at  Tahlequah, 
to  be  constructed  of  brick,  cement,  or  other  material  of  that 
character;  the  cost  of  which  would  be  approximately  $10,000. 

Appellant's  depot  at  the  city  of  Tahlequah,  having  been  burned 
about  May  22,  1910,  has  not  been  rebuilt ;  box  cars,  during  the 
interval,  being  used  for  depot  accommodations.  The  average 
receipts  at  said  station  per  month  since  that  time  is  about  $7,- 
800  for  freight  and  $4,500  for  passengers.  At  said  city  a  water 
and  light  system  is  in  operation,  and  a  sewer  system  is  under 
construction.  These  conveniences  may  reasonably  be  placed 
in  the  depot.  The  site  proposed,  and  to  which  there  is  no  objec- 
tion by  the  appellant,  is  about  one-half  mile  from  the  business 
section  of  the  city;  the  resident  population  of  which  is  about 
3,000  people. 

There  is  no  error  assigned  by  the  appellant  as  to  the  size  or 
specifications  required,  other  than  as  to  the  material  to  be  used. 
The  appellant  contends  that  it  ought  to  be  permitted  to  construct 
a  frame  building  at  a  cost  of  about  $5,000,  instead  of  a  brick 
or  concrete  one  of  the  same  size,  etc.,  which  would  cost  approxi- 
mately $10,000.  Appellant,  in  its  brief  says:  "Therefore  the 
single  issue  presented  in  this  case  is  whether,  instead  of  the  depot 

See  (t)  on  preceding  page. 
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proposed  by  the  defendant,  it  should  be,  and  can  be  required 
to  construct  one  of  the  same  size,  arrangement,  and  conveniences, 
but  of  material  such  as  brick,  stone,  or  cement,  instead  of 
frame."  Appellant  further  insists  that  "*  *  *  it  is  specifically 
found  that  the  plans,  as  submitted  by  the  company,  are  reason- 
ably adequate,  so  far  as  size  and  arrangements  are  concerned." 

[7]  It  is  a  valid  exercise  of  the  police  power  for  a  state  to 
require  railway  companies  to  establish  stations  where  the  pub- 
lic necessity  and  convenience  require  it.  Minneapolis  &  St.  L. 
R.  Co.  V,  Minnesota,  193  U.  S.  53,  24  Sup.  Ct.  Rep.  396,  48  L. 
Ed.  614 ;  Louisiana  &  A.  R.  Co.  v.  State,  85  Ark.  12,  106  S.  W. 
960;  Commission  v.  Eastern  R.  Co.,  103  Mass.  254,  4  Am.  Rep. 
555 ;  Railroad  ComVs  v.  P.  &  O.  Central  R.  Co.,  63  Me.  269, 
18  Am.  Rep.  208. 

In  Atchison,  Topeka  &  Santa  Fe  Ry.  Co.  v.  State  et  al.,  23 
Okl.  510,  101  Pac.  262,  it  was  held  by  this  court  that,  by  vir- 
tue of  the  provisions  of  the  Constitution  of  this  state,  the  Cor- 
poration Commission  was  empowered  to  require  a  transporta- 
tion company,  in  the  performance  of  its  duties  as  a  public  serv- 
ice corporation,  to  establish  and  maintain  a  flag  station  at  a 
certain  point  designated  by  the  Commission.  The  order  of  the 
Commission,  in  Kansas  City,  M.  &  O.  Ry.  Co.  v.  State  et  al.,  25 
Okl.  715,  107  Pac.  912,  in  requiring  said  railway  company  to  es- 
tablish a  station  at  a  designated  point,  was  sustained,  on  the 
theorv  that  a  depot  was  a  facility.  See,  also,  M.,  K.  &  T.  Ry. 
Co.  V.  State,  24  Okl.  339,  103  Pac.  613;  M.,  O.  &  G.  Ry.  Co.  v. 
State  et  al.,  113  Pac.  930,  decided  on  February  9,  1911,  but  not 
yet  officially  reported. 

[2]  Section  26,  art.  9,  of  the  Constitution,  provides  as  fol- 
lows: "It  shall  be  the  duty  of  each  and  every  railway  com- 
pany, subject  to  the  provisions  herein,  to  provide  and  maintain 
adequate,  comfortable  and  clean  depots,  and  depot  buildings,  at 
its  several  stations,  for  the  accommodation  of  passengers,  and 
said  depot  buildings  shall  be  kept  well  lighted  and  warmed  for 
the  comfort  and  accommodation  of  the  traveling  public;  and 
all  such  roads  shall  keep  and  maintain  adequate  and  suitable 
freight  depots  and  buildings  for  the  receiving,  handling,  storing 
and  delivering  of  all  freight  handled  by  such  roads." 

[1]  Under  the  common  law,  a  carrier  was  under  no  obliga- 
tion to  provide  buildings  for  the  receiving,  handling,  and  stor- 
ing of  freight,  or  for  the  accommodation  of  passengers  await- 
ing transportation.  Nashville,  C.  &  St.  L.  Ry.  Co.  v.  State,  137 
Ala.  439,  34  South.  401.  And  also  People  v.  New  York,  Lake 
Erie  &  Western  R.  Co.,  104  N.  Y.  58,  9  N.  E.  856,  58  Am.  Rep. 
484.  The  syllabus  of  the  latter  case  is  as  follows :  "A  railroad 
company  is  under  no  obligation  to  provide  stations  for  passen- 
gers or  warehouses  for  freight,  unless  expressly  required  by 
statute." 


406       Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S 

St.  Louis  &  S.  F.  R.  Co.  v.  Sutton  et  al 

[3]  The  reason  for  expressly  imposing  this  duty  upon  every 
railroad  company  by  the  fundamental  laws  of  this  state  is  ob- 
vious. Section  18  of  the  Constitution  empowers  and  author- 
izes and  charges  the  Commission  with  the  duty  of  supervising, 
regulating,  and  controlling  all  railroad  companies  doing  busi- 
ness in  this  state  in  all  matters  relating  to  the  performance  of 
their  public  duties,  and  in  requiring  them  to  establish  and  main- 
tain facilities  and  conveniences.  A  depot  being  a  facility,  and 
the  duty  of  every  railroad  company  to  establish  and  maintain 
such  facility  being  imposed  by  the  fundamental  law  of  this  state, 
the  jurisdiction  of  the  Commission  to  require  such  railroad 
company  to  comply  with  such  duty  is  therefore  by  express  lan- 
guage contained  in  said  section  18.  The  duty  of  the  railroad 
•company  to  establish  and  maintain  a  depot  at  this  station  is  un- 
doubted. The  order  complained  of  involves  the  exercise  of 
both  legislative  and  administrative  power.  This  the  commis- 
sioners should  be  peculiarly  fitted  to  do.  We  should  ascribe  to 
their  findings  such  presumption.  K.,  C.  M.  &  O.  Rv.  Co.  v. 
State  et  al.,  25  Okl.  715,  107  Pac.  912. 

[5]  There  is  nothing  in  the  record  showing  that  the  business 
of  this  road  at  said  station,  or  the  income  from  said  line,  would 
not  justify  a  sufficient  expenditure  from  the  current  expense  ac- 
count to  build  such  station  of  brick  or  cement.  As  to  whether 
it  is  reasonably  necessary  to  build  the  same  of  brick  or  cement, 
in  order  for  it  to  be  adequate  and  meet  the  needs  of  the  public, 
as  required  by  said  section  26,  that  is  a  question  of  fact. 
Courts  or  legislative  bodies,  as  a  rule,  take  notice  of  matters  of 
general  knowledge  and  experience.  Rice  on  Civil  Evidence 
(1892)  vol.  1,  §  24  (d),  p.  27;  Walker  v.  Village  of  Ontario, 
118  Wis.  571,  95  N.  W.  1086;  Payne  v.  McCormick  Harvesting 
Machine  Co.,  11  Okl.  318,  66  Pac.  287.  When  such  knowledge 
in  regard  to  building  materials,  to  wit,  wood,  brick,  cement,  and 
stone,  in  connection  with  the  prima  facie  presumption  in  favor 
of  said  order,  are  considered,  we  are  not  prepared  to  say  that  it 
can  be  found  by  this  body  to  be  unreasonable.  K.  C,  M.  &  O. 
Ry.  Co.  V.  State  et  al.,  25  Okl.  723,  107  Pac.  912 :  M.,  K.  &  T. 
Ry.  Co.  V,  State,  24  Okl.  117,  103  Pac.  613. 

[4]  The  city  of  Tahlequah,  in  which  this  railroad  depot  is  to 
be  constructed,  has  been  for  over  70  years  the  capital  of  the 
Cherokee  Nation.  It  was  there,  in  convention  on  the  6th  dav  of 
September,  1839,  that  the  Cherokee  Constitution  was  framed, 
probably  the  second  written  Constitution  framed  and  promul- 
gated by  this  tribe  or  nation  of  Indians.  Removal  of  the  Cher- 
okee Indians  from  Georgia  by  Lumkin,  Dodd,  Mead  &  Co.  (X. 
Y.)  p.  42,  vol.  1.  In  addition,  said  city  is  also  the  county  seat, 
or,  as  our  Anglo-Saxon  ancestors  in  the  mother  country  would 
say,  "the  shiretown'*  of  Cherokee  county.  Also  the  second 
Legislature  of  this  state,  recognizing  this  historic  spot  and  the 
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environments  thereof,  located  there  the  Northeastern  State 
Normal  School.  By  reference  to  the  map  and  the  special  fed- 
eral census  of  1907,  we  ascertain  that  this  city  is  the  center  of 
a  considerable  area  and  population  within  this  state  formerly 
comprising  the  Cherokee  Nation.  It  is  also  disclosed  from  the 
record  that  appellant's  line  of  railway  is  the  only  railroad 
touching  this  city. 

In  La.  &  Ark.  Ry.  Co.  v.  State,  85  Ark.  22,  106  S.  W.  963, 
it  is  said:  *'So  if,  after  considering  all  the  facts  and  circum- 
stances, giving  due  consideration  to  the  determination  of  the 
Legislature,  and  resolving  every  doubt  in  its  favor,  the  court 
should  be  convinced  that  there  was  no  public  necessity  for  a 
station  there,  and  the  result  of  enforcing  the  act  would  be  to 
put  the  defendant  to  large  expense  without  corresponding  bene- 
fit, either  to  it  or  the  public,  then  the  Legislature  has  no  right 
to  make  such  requirement.  *  *  *  The  facts,  if  proved,  that 
the  cost  of  erecting  and  maintaining  the  *  station  would  be 
greatly  in  excess  of  and  out  of  proportion  to  the  revenues  to  be 
possibly  derived  from  the  business  at  that  place,  does  not  of  it- 
self render  the  requirement  unenforceable.  That  fact,  however, 
would  be  important  for  the  court  to  consider  in  determining 
whether  or  not  the  requirement  was  arbitrary  and  unreasonable, 
and  whether  or  not  there  is  any  corresponding  necessity  for  a 
station.'' 

In  Morgan's  La.  &  T.  R.  &  S.  S.  Co.  v.  Railroad  Commis- 
sion, 109  La.  at  page  262,  33  South,  at  page  219,  it  is  said: 
*'The  conflicting  interests  between  the  corporations  and  the  state 
are  safeguarded  by  the  officers  of  the  former,  on  the  one  hand, 
and  by  the  Railroad  Commission,  on  the  other.  The  power,  au- 
thority, and  duty  of  the  latter  are  not  limited  merely  to  matters 
affecting  the  public  safety  or  the  public  health.  They  extend 
also  to  matters  concerning  public  comfort  and  public  conven- 
ience ;  and  in  the  consideration  of  matters  of  comfort  and  con- 
venience the  number  of  persons  who  may  be  concerned  or  inter- 
ested in  some  particular  matter  at  some  particular  point  enter 
as  important  factors  in  determining  what  is  proper  to  be  done. 
The  Commission  cannot  ignore  the  comfort  and  convenience  of 
numbers  of  citizens  on  a  line  of  travel  or  conveyance  to  base 
their  action  exclusively  upon  a  consideration  of  the  amount  of 
dollars  and  cents  which  mav  be  involved.  As  a  matter  of 
course,  the  Commission  could  not,  even  under  expressly  dele- 
gated powers,  act  arbitrarily,  in  manner  such  as  to  trench  upon 
the  rights  or  corporations  secured  to  them  by  law;  but,  within 
certain  limits,  though  their  action  and  orders  are  all  subject  to 
review,  they  are  not  all  subject  to  reversal.  In  the  present  in- 
stance, it  cannot  be  claimed  that  the  Southern  Pacific  Road, 
either  in  the  operation  of  its  line  as  a  whole,  or  that  part  of  it 
which  falls  within  the  limits  of  Louisiana,  has  not  been  and  is 
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not  remunerative;  nor  can  it  be  said  that  the  Morgan  Railroad 
Company  is  not  a  paying  corporation.  It  is  not  claimed  that 
the  order  complained  of  in  this  case,  carried  into  execution, 
would  have  the  effect  of  changing  the  situation  in  this  respect. 
The  utmost  claimed  is  that  a  small  sum,  not  exceeding  live  or 
six  hundred  dollars  in  amount,  which  the  Commission's  order 
would  cause  to  be  expended  at  Berwick  City,  and  the  small 
amount  which  will  be  required  to  keep  an  agent  at  that  place, 
will  reduce  their  profits  for  a  trifling  amount.  The  objection 
seems  to  be  aimed  rather  at  the  place  where  this  money  is  or- 
dered to  be  expended,  and  the  inconveniences  to  which  they 
will  be  subjected,  than  to  any  effect,  or  any  general  effect,  which 
the  expenditure  will  have  upon  the  profits  of  the  roads.  It  is 
not  claimed,  nor  is  there  any  evidence  in  the  record  which 
would  tend  to  show,  that  the  Commission  has,  by  its  orders  of 
rulings  as  to  other  places  along  the  roads,  in  respect  either  to 
depots  or  other  matters,  brought  itself  within  the  limitation 
placed  upon  it  of  not  trenching  upon  the  plaintiff's  legal  rights. 
So  far  as  we  know,  the  order  complained  of  may  be  the  only 
one  as  to  betterments  which  the  Commission  has  given.  W.e 
do  not  think  the  point  is  made  that,  after  the  business  of  a 
railroad  corporation  has  made  it  fairly  remunerative,  the  Com- 
mission is  without  general  authority  to  direct  that  a  portion  of 
the  ^surplus*  profits  (if  that  expression  can  be  used)  should  be 
applied  to  the"  promotion  of  the  .comfort  and  convenience  of  the 
people  along  the  line  of  road.  When  such  a  point  in  the  busi- 
ness of  the  road  is  reached,  the  rights  of  the  'general  public' 
come  clearly  into  view,  and  it  is  not  for  the  railroad,  but  for 
the  Commission,  to  determine  how,  in  what  way,  and  in  what 
place  this  money  is  to  be  expended  so  as  to  best  subserve  their 
interest."  See,  also,  People  v.  President,  etc.,  Delaware  &  H. 
Canal  Co.,  32  App.  Div.  120,  52  N.  Y.  Supp.  850;  Id.,  165  N. 
Y.  362,  59  N.  E.  138. 

The  question  of  removing  or  destroying  a  facility  that  can  by 
additional  expense  be  made  adequate,  and  replacing  it  with  one 
of  a  different  material  at  an  additional  expenditure,  is  not  in- 
volved in  this  case.  The  expense  of  heating  and  insurance,  as 
well  as  the  benefit  to  the  public,  may  be  considered  in  determin- 
ing as  to  the  unreasonableness  of  the  order.  Such  matters  are 
peculiarly  for  the  consideration  of  parties  especially  skilled  and 
adapted  for  passing  on  such  administrative  or  legislative  mat- 
ters. Though  th^s  may  be  constricted  as  an  item  of  expense, 
it  is  also  a  betterment,  increasing  the  value  of  the  road  as  a 
property,  and  making  it  less  expensive  and  easier  to  maintain 
and  keep  such  station  in  repair. 

If,  when  you  consider  the  income  from  the  passenger  and 
freight  business  derived  from  this  station,  together  with  its 
present  necessity,  it  should  appear  to  be  unreasonable  to  make 
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such  an  outlay  of  expense  in  such  improvement,  then  this  or- 
der should  not  stand.  For  the  appellant  to  assert  that  it  has  an 
arbitrary  right  to  name  the  kind  of  material  that  it  will  build 
this  station  of,  when  it  appears  that  it  would  be  of  more  bene- 
fit to  the  public  to  build  it  of  other  material,  and  at  the  same 
time  the  appellant's  interest  would  be  conser\'ed  by  having  a 
permanent  improvement  maintained  with  less  expense,  we  are 
not  prepared  to  say  that  the  order  of  the  Commission  is  unrea- 
sonable. Appellant  is  a  public  service  corporation,  existing  and 
doing  business  in  this  state  by  virtue  of  its  law  as  to  eminent 
domain,  etc.,  and  cannot,  as  a  rule,  be  required  to  transport 
passengers  or  freight  without  a  just  return  therefor.  It  is  a 
reasonable  exercise  of  the  police  power  to  require  reasonable 
facilities,  the  amount  of  business  and  income,  and  size  and  lo- 
cation of  the  place  considered.  The  Commission  had  the  au- 
thority to  make  the  order.  The  only  question  is  whether,  un- 
der the  record,  its  order  was  unreasonable.  The  burden  to  so 
show  is  upon  the  appellant.  It  has  not  sufficiently  discharged 
the  same. 

In  the  findings  of  fact,  as  made  by  the  Commission,  is  the 
following:  "The  railroad  company  provides  in  its  waybills  that 
if  goods  are  left  in  the  depot  beyond  a  certain  number  of  hours 
that  the  owners  of  the  goods  become  liable  in  case  they  are  de- 
stroyed by  fire,  and  this  is  one  of  the  reasons  urged  why  the 
building  should  be  of  noncombustible  materials."  This  finding 
is  challenged  by  the  appellant  in  its  brief.  There  is  not  one 
scintilla  of  evidence  in  the  record  as  to  any  proof  being  offered 
as  to  such  provision  in  any  bill  of  lading.  If  the  Commission 
thought  this  was  a  proper  matter  for  consideration  in  determin- 
ing what  its  order  should  be,  it  should  have  had  the  matter  in- 
troduced in  evidence  when  the  appellant  was  present  and  had 
an  opportunity  to  answer  as  to  such  evidence.  Under  the  ex- 
press mandate  of  the  Constitution,  the  appellant  was  entitled 
to  notice.  Hine  v.  Wadlington,  27  Okl.  285,  111  Pac.  543. 
This  notice  is  provided  by  the  Constitution  that  it  might  be 
present  and  meet  the  issue. 

In  the  findings  of  fact,  we  also  find  the  following:  "It  fur- 
ther appears  that  it  is  the  policy  of  the  railroad  company  in 
other  towns  to  build  depots  much  more  expensive  than  the  one 
proposed  at  Tahlequah;  that  at  Hugo  a  depot  was  built,  cost- 
ing approximately  $25,000,  or  possibly  more."  This  is  also 
challenged  in  appellant's  brief.  There  is  not  one  scintilla  of 
evidence  in  the  record  as  to  the  cost  or  the  size  or  character  of 
the  depot  at  Hugo.  Neither  the  Commission  nor  the  court,  as 
a  matter  of  law,  take  notice  of  such  matters.  If  more  care  was 
given  to  putting  the  facts  in  the  record  as  a  predicate  for  the 
Commission's  findings  of  fact,  rather  than  embellishing  the 
findings  of  fact  by  statements  that  are  not  borne  out  by  the  rec- 


410       Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S 

St.  Louis  &  S.  F.  R.  Co.  V.  Sutton  et  al 

ord,  it  would  be  easier  to  sustain  the  order.  In  cases  where  it 
becomes  necessary  to  reverse  the  orders  of  the  Commission  on 
account  of  want  of  care  in  developing  facts,  the  fault  is  not 
with  this  court. 

The  public  service  corporations  of  this  state  are.  entitled  to  a 
just  compensation  for  the  service  performed.  Likewise  the 
state,  as  the  sovereignty,  has  a  right  to  require  certain  duties 
of  such  corporation  on  behalf  of  the  people.  It  is  the  duty  of 
this  court,  sitting  in  a  reviewing  capacity,  whenever  the  facts 
in  the  case  justity  it,  to  see  that  such  duty  is  performed. 

The  order  appealed  from  is  affirmed. 

Turner,  C.  J.,  and  Dunn  and  Hayes,  JJ.,  concur.  Kane, 
J.,  concurs  in  the  conclusion. 

On  Petition  for  Rehearing. 

Williams,  J.  On  March  21,  1911,  the  appellant  filed  its  pe- 
tition for  rehearing.  No  response  to  said  petition  has  been 
made  by  the  Attorney  General  for  the  state,  or  any  one  for  the 
other  appellees. 

Without  passing  upon  its  merits,  as  a  serious  question  is 
raised  as  to  the  sufficiency  of  the  evidence  to  sustain  the  Com- 
mission's finding,  it  is  ordered  that  this  cause  be  remanded  to 
the  Commission,  with  instructions  to  take  additional  evidence 
as  to  the  construction  of  the  depot  in  question  out  of  brick  or 
cement,  rather  than  wood. 

In  its  findings  of  fact,  the  Commission  recites:  **The  rail- 
road company  provides  in  its  waybills  that  if  goods  are  left  in 
the  depot  beyond  a  certain  number  of  hours  that  the  owners 
of  the  goods  become  liable  in  case  they  are  destroyed  by  fire, 
and  this  is  one  of  the  reasons  urged  why  the  building  should 
be  of  noncombustible  materials."  No  evidence  is  contained  in 
the  record  on  this  point,  and  it  is  directed  that  the  Commission 
receive  evidence  thereon,  and  certify  it  up.  The  Commission 
in  its  findings  further  recites:  **It  further  appears  that  it  is 
the  policy  of  the  railroad  company  in  other  towns  to  build  depots 
much  more  expensive  than  the  one  proposed  at  Tahlequah;  that 
at  Hugo  a  depot  was  built,  costing  approximately  $25,000,  or 
possibly  more."  Xo  evidence  appears  ip  the  record  to  support 
such  finding.  It  is  directed  that  the  Commission  receive  evidence 
as  to  the  character  of  the  depot  built  at  Hugo,  and  the  amount  of 
freight  and  passenger  receipts  received  at  said  station,  the  size 
of  the  town,  the  population  thereof,  and  of  the  adjacent  country, 
etc. 

It  is  further  directed  that  the  Commission  receive  evidence 
as  to  other  Hnes  in  the  state  having  constructed  brick  or  cement 
depots  in  towns  or  cities  of  the  size  of  Tahlequah,  or  less,  the 
receipts  of  such  station,  reasonable  expectancy  of  such  town  or 
city,  etc. 
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In  the  record  there  is  no  showing  made  as  to  the  population 
of  the  nearby  towns,  and  as  to  the  population  of  the  surround- 
ing country,  and  as  to  its  prospective  development.  These  are 
matters  that  the  Commission  is  directed  to  receive  evidence  on 
and  to  certify  up,  all  of  which  is  directed  to  be  done  within  30 
days.    All  the  Justices  concur. 

On  Rehearing. 

Turner,  C.  J.  [6]  In  its  brief  submitting  this  cause  to  this 
court,  appellant  stated  the  issue  thus:  ^'Therefore  the  single 
issue  presented  in  this  case  is  whether,  instead  of  the  depot 
proposed,  it  should  be,  and  can  be,  required  to  construct  one  of 
the  same  size,  arrangement,  and  convenience,  but  of  material 
such  as  brick,  stone,  or  cement,  instead  of  frame."  This  issue 
was  brought  about  by  appellant  tendering,  on  the  hearing  before 
the  Commission,  plans  and  specifications  of  a  proposed  frame 
depot  at  Tahlequah,  alike  in  every  respect  to  the  depot  subse- 
quently ordered  built  by  the  Commission  of  **brick,  stone,  or 
cement."  In  support  of  the  issue  as  thus  defined,  appellant  as- 
sailed the  order  of  the  Commission  as  being  unreasonable  in 
requiring  it  to  build  of  the  material  stated ;  but  this  court  in 
the  opinion  sustained  the  order,  and  in  effect  held  that  appellant 
had  not  fairly  overcome  the  presumption  that  the  same  was  prima 
facie  just,  reasonable,  and  correct.  In  other  words,  the  Com- 
mission, by  rejecting  the  frame  structure  so  tendered,  and  order- 
ing the  same  to  be  constructed  of  brick,  etc.,  in  effect  held,  inter 
alia,  that  a  frame  depot  was  not  as  adequate,  in  point  of  afford- 
ing comfort  and  accommodation  to  the  traveling  public,  as  one 
constructed  of  brick,  stone,  or  cement.  In  this  the  court  in  its 
opinion  sustained  the  action  of  the  Commission,  and  we  adhere 
to  that  opinion. 

On  this  rehearing,  however,  for  the  first  time,  it  is  contended 
that  in  ordering  the  structure  built  of  said  material  the  Com- 
mission exceeds  its  jurisdiction.  This  sends  us  to  its  grant  of 
power.  Section  26  of  article  9  of  the  Constitution  provides: 
**It  shall  be  the  duty  of»  each  and  every  railway  company,  sub- 
ject to  the  provisions  herein,  to  provide  and  maintain  adequate, 
comfortable,  and  clean  depots,  and  depot  buildings,  at  its  several 
stations,  for  the  accommodation  of  passengers,  and  said  depot 
buildings  shall  be  kept  well  lighted  and  warmed  for  the  comfort 
and  accommodation  of  the  traveling  public;  and  all  such  roads 
shall  keep  and  maintain  adequate  and  suitable  freight  depots 
and  buildings  for  the  receiving,  handling,  storing,  and  deliver- 
ing of  all  freight  handled  by  such  roads."  The  contention,  in 
short,  on  the  part  of  the  Commission,  is  that  a  depot  at  that 
point  would  be  adequate  in  point  of  comfort  and  accommoda- 
tion built  of  a  certain  material  only,  and  on  the  part  of  appel- 
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lant  that  one  built  of  another  kind  would  be  adequate;  and  it 
is  for  us  to  determine  which  one  6f  these  contending  forces 
has,  under  said  grant  of  power,  the  first  right  to  exercise  its 
discretion  and  determine  this  question  of  adequacy.  It  is  of 
the  utmost  importance  to  know  whether  the  Commission  has 
the  right  only  to  order  in  a  depot  at  a  certain  point,  and  then 
leave  it  to  the  discretion  or  option  of  the  appellant  to  build  it 
of  adobe,  log,  frame,  brick,  or  whatever  material  it  may  choose; 
or  whether  the  Commission,  in  the  first  instance,  as  here,  has 
the  option  to  exercise  its  di&cretion  and  prescribe  the  material 
which  will  meet  the  idea  of  adequacy  and  comfort  under  all  the 
facts  disclosed  in  the  record. 

That  said  section  of  the  Constitution  vests  this  power  in  the 
Commission  we  think  is  clear.  In  Railroad  Commissioners  z\ 
P.  &  O.  C.  R.  R.  Co.,  63  Me.  269,  18  Am.  Rep.  208,  one  Parsons 
and  other  citizens  of  Hartford  applied  to  the  railroad  commis- 
sioners of  that  state,  in  a  manner  pursuant  to  law,  representing 
that  the  public  convenience  and  necessity  required  the  establish- 
ment of  a  depot  a  Hartford  Center,  upon  the  line  of  the  de- 
fendant's road.  After  hearing,  the  commissioners  determined 
that  the  prayer  of  their  petition  should  be  granted,  and  ordered 
the  construction  of  a  building,  particularly  described  by  them, 
in  a  place  designated  by  them,  to  be  erected  within  a  cer- 
tain time.  The  company  refusing  compliance  with  the  order, 
said  commissioners,  in  their  official  capacity,  in  behalf  of  the 
state,  presented  their  petition  to  the  Supreme  Court,  setting 
forth  the  facts,  and  praying  appropriate  action.  Later  defend- 
ants appeared  and  pleaded  the  unconstitutionality  of  the  act 
under  which  the  proceedings  were  had,  and  an  infringement  of 
its  charter.  Also  that  the  opinion  of  said  commissioners  was 
against  the  weight  of  the  evidence;  and  that  public  convenience 
and  necessity  did  not  require  the  erection  of  the  depot  at  the 
designated  spot. 

The  charter  of  the  defendant  company,  among  other  things, 
provided:  "Said  corporation  *  *  *  shall  be  bound  at  all  times 
to  have  said  railroad  in  good  repair,  ^d  a  sufficient  number  of 
suitable  engines,  carriages  and  vehicles  for  the  transportation 
of  persons  and  articles,  and  be  obliged  to  receive,  at  all  proper 
times  and  places,  and  convey  the  same  when  the  appropriate 
tolls  therefor  shall  be  paid  and  tendered.  *  *  *  That  the  Legisla- 
ture shall,  at  all  times,  have  the  right  to  inquire  into  the  doings 
of  the  corporation  and  into  the  manner  in  which  the  privileges 
and  franchises  herein  and  hereby  granted  may  have  been  used 
and  employed  by  said  corporations,  and  to  correct  and  prevent  all 
abuses  of  the  same  *  *  *  but  not  to  impose  any  other  or  further 
duties,  liabilities  or  obligations;  and  this  charter  shall  not  be 
revoked,  annulled,  altered,  limited  or  restrained,  without  the 
consent  of  the  corporation,  except  by  due  process  of  law." 
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By  section  6,  the  president  and  directors,  under  direction  of 
the  stockholders,  were  authorized  to  exercise  all  the  powers 
granted  to  the  corporation  for  locating,  building,  completing, 
and  running  the  road,  and  all  such  power  as  may  be  necessary 
and  proper  to  carry  into  effect  the  objects  of  the  grant. 

The  duty  of  defendant  in  respect  to  the  subject-matter  under 
consideration  was  prescribed  by  that  part  of  the  charter  which 
required  it  "to  receive,  at  all  proper  times  and  places,  and  convey 
persons  and  articles."  The  precise  contention  of  the  corpora- 
tion was  that  the  power  to  determine  what  are  "proper"  times 
and  places  for  the  purposes  stated  was  discretionary  with  it ;  and 
that  its  decision  was  conclusive  and  final.  On  the  part  of  the 
state,  it  was  claimed  that  the  duty  thus  enjoined  was  impera- 
tive and  absolute;  and  that  the  state  had  the  power,  through 
its  proper  tribunals,  to  say  whether  it  had  been  performed,  and 
to  enforce  a  performance  if  there  had  been  none,  or  only  a 
partial  one.  In  determining  the  question  thus  presented,  the 
court  said : 

"By  the  ^  same  section  that  contains  the  provision  in  question, 
the  corporation  is  required  *to  have  its  railroad  in  good  repair 
and  a  sufficient  number  of  suitable  engines,  carriages  and  vehicles 
for  the  transportation  of  persons  and  articles.'  The  language  of 
the  charter  is,  not  that  it  shall  be  optional  with  the  corporation 
what  number  and  kind  of  engines,  carriages,  and  vehicles  to 
furnish,  at  what  times  and  places  to  receive  and  convey  persons 
and  freight,  and  what  state  of  repair  to  keep  the  road  in,  or  that 
it  shall  put  in  such  rolling  stock  as  it  may  deem  *  suitable  and 
sufficient,'  build  such  depots  as  it  may  pronounce  *good,'  but 
the  meaning  of  the  language  is  that  the  several  things  required 
to  be  done  shall,  respectively,  be  'suitable  and  sufficient,'  *proper,' 
and  'good;'  in  other  words  that  they  shall  in  fact  reasonably 
be  of  the  description  specified.  The  qualifying  words  do  not 
change  the  rights  of  the  parties  under  the  charter.  The  duty 
of  the  corporation  and  the  rights  of  the  public  in  these  respects 
would  have  been  the  same  as  they  now  are,  if  the  charter  had 
simply  required  the  corporation  to  keep  its  road  in  good  repair, 
furnish  it  with  rolling  stock,  and  receive  and  convey  passengers 
and  freight  along  the  line  of  its  road.  Under  such  provisions 
of  the  charter,  it  would  be  the  duty  of  the  corporation  to  keep 
the  road  reasonably  safe,  provide  such  rolling  stock,  establish 
such  depots,  and  operate  the  road  in  such  a  manner  as  would 
afford  the  public  reasonable  safety  and  dispatch  in  the  transac- 
tion of  business  upon  the  road.  The  duties  enjoined  upon  the 
corporation  are  ministerial  duties,  to  do  and  perform  what  the 
public  convenience  and  necessity  reasonably  required,  in  respect 
to  the  particulars  specified.  Nor  is  it  within  the  discretion  of 
the  directors  to  determine  ultimately  what  these  ministerial  duties 
are,  or  the  manner  in  which  they  are  to  be  performed;  to  hold 
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R.  Co.  V.  Henry,  55  Kan.  715,  721,  41  Pac.  952,  954  (29  L.  R. 
A.  465),  it  was  said:  "As  the  relation  of  carrier  and  passenger 
existed,  he  was  entitled  to  the  highest  degree  of  care  and  pro- 
tection against  violence  or  interference  by  others  so  long  as  he 
conducted  himself  in  a  proper  manner.  If,  through  the  negli- 
gence of  the  company  in  affording  him  the  care  and  protection 
to  which  he  was  entitled,  the  passenger  had  suffered  an  injury, 
the  company  would  be  liable,  and  certainly  the  liability  is  no  less 
where  the  injury  is  intentionally  inflicted  by  an  employee  of  the 
company  who  was  required  to  exercise  care  and  protection  to- 
wards the  passenger." 

While  York  claims  that  he  had  laid  aside  his  uniform  and  his 
character  as  a  brakeman  for  the  time  being,  and  that  he  was  no 
longer  in  the  performance  of  any  duty  to  the  company,  there  is 
testimony  to  the  contrary,  and  testimony  that  he  was  acting  in 
the  line  of  his  employment  when  the  assault  was  made.  It  was 
found  that  he  had  not  taken  off  his  train  box  and  started  home, 
as  he  claimed,  and  witnesses  stated  that  he  was  in  the  car  with 
his  uniform  on  when  he  made  the  assault.  Since  the  baggage  of 
passengers  was  still  in  the  car,  it  was  necessary  that  some  em- 
ployee of  the  company  should  protect  it  and  provide  for  its 
transfer.  According  to  York's  testimony,  other  passengers  had 
come  for  their  baggage  and  had  irritated  him  by  their  com- 
plaints.   Brakemen,  it  seems,  carry  keys  for  cars,  and  York  told 

Morey  to  take  his  baggage  out  and  do  it  "d quick,"  as  "I 

have  got  to  lock  this  car  up." 

[2]  There  is  a  conflict  in  the  testimony  as  to  York's  conduct, 
statements,  and  the  capacity  in  which  he  was  acting.  There  is 
testimony  that  at  terminal  stations  cars  to  be  set  out  are  cared 
for  by  the  yard  crew,  and  not  by  the  train  crew,  and  that  the 
duties  of  the  incoming  crew  cease  as  soon  as  the  outgoing  crew 
takes  charge,  and  that  the  train  crew  sometimes  transfers  bag- 
gage when  a  car  is  set  out  without  notice,  and  the  conductor 
said  that  if  a  car  was  to  be  set  out  and  he  knew  that  baggage 
remained  in  the  car  he  would  see  that  it  was  transferred.  The 
fact  that  the  brakeman  was  in  the  car  wearing  his  uniform  and 
assuming  to  control  the  car  and  hurrying  passengers  in  removing 
the  baggage  so  that  he  could  lock  up  the  car  strongly  tends  to 
show  that  he  was  still  acting  for  the  company.  It  was  obWously 
a  question  of  fact  for  the  determination  of  the  jury  whether  the 
brakeman  was  acting  within  the  scope  of  his  employment  at  the 
time  of  the  assault  or  whether  his  duties  to  the  company  for  the 
day  had  ceased.  There  is  no  dispute  that  appellee  was  a  pas- 
senger who  had  not  yet  reached  his  destination,  and  that  he  was 
still  entitled  to  the  protection  and  care  from  the  company  which 
the  law  requires  of  carriers.  Since  the  car  in  which  he  rode 
was  set  out  of  the  train  without  notice  to  the  passengers,  it  de- 
volved on  the  company  to  care  for  the  baggage  left  in  the  car. 
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From  some  of  the  testimony  it  appears  that  the  brakeman  was 
attending  to  this  duty  for  the  company,  and  it  was  fairly  a  ques- 
tion for  the  jury  whether  York  was  acting  as  a  brakeman  and 
servant  of  the  company  down  to  the  time  the  assault  was  made. 

There  is  some  criticism  of  one  instruction  given,  but  a  spe- 
cial finding  of  the  jury  rendered  the  objection  immaterial. 

The  judgment  of  the  district  court  is  affirmed.  All  the  Jus- 
tices concurring. 


Willard  v.  St.  Paul  City  Ry.  Co. 

(Supreme  Court  of  Minnesota,   Dec.  8,  1911.) 
[133  N.  W.  Rep.  465.] 

(Syllabus  by  the  Court.) 

Carriers — ^Transportation  of  Passengers — Ejection.* — The  plaintiff 
was  a  passenger  on  the  car  of  the  defendant,  but  by  the  failure  of  the 
conductor  to  call  the  streets  he  was  carried  past  his  destination.  He 
rode  around  the  loop,  for  the  purpose  of  riding  back  to  his  destina- 
tion. While  he  was  riding  on  the  car  on  his  return  trip,  the  con- 
ductor requested  him  to  pay  his  fare  or  get  off  the  car.  He  refused 
to  do  either,  and  in  forcibly  resisting  the  attempt  of  the  trainmen  to 
eject  him  he  was  injured.  Held,  the  plaintiff  had  no  right,  at  the 
time  he  was  ejected,  to  ride  on  the  car  without  paying  the  fare,  and, 
upon  his  refusal  to  pay  or  get  off,  it  was  the  right  and  duty  of  the 
trainmen  to  put  him  off,  provided  they  used  only  such  reasonable 
force  as  was  necessary. 

Carriers — Ejection  of  Passenger — Right  to  Resist.t — Even  if  the 
plaintifFs  claim  to  be  carried  back  to  his  destination  had  been  right, 
it  was  his  duty  peaceably  to  have  left  the  car  when  ordered  so  to  do. 
If  he  was  in  the  right,  his  cause  of  action  was  complete  when  he 
was  ordered  to  leave  the  car,  and  public  order  and  the  safety  and 
comfort  of  the  passengers  forbade  a  decision  of  the  justice  of  his 
claim  by  wager  of  battle. 

Carriers — Ejection  of  Passenger — Question  for  Jury. — The  question 
whether  the  force  used  by  the  trainmen  was  excessive  was  made  a 
question  of  fact  by  the  evidence,  which  is  sufficient  to  sustain  a  ver- 
dict for  the  plaintiff. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  right  to 
use  force  in  ejecting  a  passenger,  see  second  foot-note  of  McKinley 
r.  Louisville  &  N.  R.  Co.  (Ky.),  38  R.  R.  R.  316,  61  Am.  &  Eng.  R. 
Cas..  N.  S.,  316:  third  foot-note  of  Kirk  v.  Seattle  Elect.  Co.  (Wash.), 
37  R.  R.  R.  493,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  493. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  right  of 
passenger  to  resist  ejection  from  a  train  or  street  car,  see  last  foot- 
note of  Arnold  v.  Atchison,  etc.,  Ry.  Co.  (Kan.),  34  R.  R.  R.  217,  57 
Am.  &  Eng.  R.  Cas.,  N,  S.,  217. 
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Carriers — Ejection  of  Passenger — Excessive  Damages — Personal 
Injuries. — The  trial  court  committed  no  reversible  error  in  its  rul- 
ings as  to  the  admission  of  evidence.    The  damages  are  not  excessive. 

{Additional  Syllabus  by  Editorial  Staff.) 

Evidence — Opinion  Evidence — Examination  of  Expert. — In  an  ac- 
tion for  personal  injuries,  there  was  no  error  in  admitting  the  testi- 
mony of  a  physician  as  to  whether,  having  heard  all  the  testimony 
of  the  plaintiff,  he  could,  from  that  testimony  and  from  his  medical 
examination  of  plaintiff,  form  an  opinion  as  to  what  caused  the  con- 
ditions he  found,  and  stating  such  opinion,  over  the  objection  that 
no  foundation  was  laid  for  the  question. 

Trial — Reception  of  Evidence — Objections. — The  objection  that  no 
foundation  was  laid  for  a  question  to  a  witness  is  too  general  to 
raise  the  point  that  the  question  did  not  assume  the  truth  of  the 
testimony  on  which  the  witness'  opinion  was  to  be  based. 

Appeal  and  Error — Revieiwr— Harmless  Error — Remarks  of  Judge. 
— Any  error  in  the  remark  of  the  trial  judge,  in  ruling  in  defend- 
ant's favor  on  the  admissibility  of  evidence,  that  "we  all  know  that 
a  man  with  a  broken  joint  never  will  get  as  well  as  when  the  Lord 
made  him,"  was  an  abstract  one,  and  not  ground  for  reversal. 

Appeal  from  District  Court,  Ramsey  County;  William  Louis 
Kelly,  Judge. 

Action  by  Joseph  C.  Willard  against  the  St.  Paul  City  Rail- 
way Company.  From  an  order  for  judgment  notwithstanding 
a  verdict  for  plaintiff  or  for  a  new  trial,  defendant  appeals. 
Affirmed. 

JV.  D.  Uwyer,  for  appellant. 
Wondra  &  Helm,  for  respondent. 

Start,  C.  J.  The  plaintiff,  a  strong  man  weighing  178  pounds 
before  his  injury,  was,  on  August  27,  1910,  at  about  10:30 
o'clock  p.  m.  on  one  of  the  cars  of  the  defendant  which  was  go- 
ing up  Wabasha  street  in  the  city  of  St.  Paul.  When  the  car 
was  nearing  the  State  Capitol,  the  conductor  of  the  car  requested 
the  plaintiff  to  pay  his  fare.  He  refused  so  to  do  for  the  rea- 
•son,  as  he  then  claimed,  that  he  boarded  the  car  at  Minneapolis, 
paid  his  fare  to  St.  Paul,  and  seasonably  informed  the  conductor 
that  he  wished  to  get  off  at  Avon  street ;  that  the  conductor  failed 
to  call  that  street,  whereby,  without  fault  on  his  part,  he  was 
carried  past  his  destination.  He  then  rode  around  the  loop  and 
claimed  the  right  to  be  carried  back  to  Avon  street  without  pay- 
ment of  another  fare.  The  conductor  insisted  that  he  pay 
his  fare  or  get  off  the  car.  He  refused  to  do  either.  The 
conductor  then  called  the  motorman,  and  together  they 
attempted  to  put  the  plaintiff  off  the  car.  He  forcibly  re- 
sisted them  to  the  full  extent  of  his  physical  powers.     He  was 
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finally  forced — or,  as  he  testified,  thrown — from  the  car,  striking 
the  ground,  whereby  he  was  seriously  injured.  This  is  an  ac- 
tion to  recover  from  the  defendant  damages  for  injuries  so  sus- 
tained. 

The  trial  court  correctly  instructed  the  jury  to  the  effect  that 
the  plaintiff,  at  the  time  he  was  ejected  from  the  car,  had  no 
right  to  ride  on  the  car  without  paying  the  fare  demanded  by 
the  conductor,  and  that  it  was  tht  right  and  duty  of  the  con- 
ductor to  put  him  off  the  car  upon  his  refusal  to  pay  the  fare, 
provided  he  used  only  such  reasonable  force  as  was  necessary 
to  remove  him  therefrom,  and,  further,  that  if,  in  ejecting  him 
from  the  car,  the  trainmen  used  more  force  than  was  reasonably 
necessary,  under  the  circumstances  as  disclosed  by  the  evidence, 
which  was  the  direct  cause  of  his  injury,  the  defendant  would 
be  liable  therefor,  but,  if  no  greater  force  was  used  than  was 
reasonably  necessary  to  overcome  the  plaintiff's  resistance  and 
to  eject  him  from  the  car,  he  could  not  recover.  The  jury  found 
for  the  plaintiff  on  this  issue,  and  returned  a  verdict  for  $1,500 
damages.  The  defendant  appealed  from  an  order  denying  its 
motion  for  judgment  notwithstanding  the  verdict  or  for  a  new 
trial. 

[1]  1.  The  first  contention  of  the  defendant  is  that  upon  the 
whole  evidence  it  was  entitled  as  a  matter  of  law  to  a  directed 
verdict  in  its  favor.  The  plaintiff's  conduct,  judged  by  his  own 
testimony,  deserves  censure,  and  if  the  trainmen  used  no  more 
force  than  was  reasonably  necessary  to  eject  him  he  is  not  en- 
titled to  any  compensation  for  his  injuries,  for  he  brought  them 
upon  himself  by  his  own  misconduct. 

[2]  Even  if  his  contention  had  been  correct,  his  cause  of  ac- 
tion was  complete  when  he  was  ordered  to  leave  the  car,  and 
he  had  no  right  to  remain,  throw  down  the  glove,  and  demand 
a  trial  of  the  justice  of  his  claim  by  wager  of  battle.  Public 
order  and  the  safety  and  comfort  of  the  passengers  on  the  car 
forbade  it.  Morrill  v.  Railway  Co.,  103  Minn.  362,  US  N.  W. 
395,  123  Am.  St.  Rep.  341. 

[3]  While  the  trainmen  were  not  bound  at  their  peril  to  meas- 
ure with  mathematical  certainty  the  amount  of  force  to  be  used 
in  overcoming  the  plaintiff's  resistance,  yet  if  they  used  essen- 
tially more  force  than  was  reasonably  necessary  they  became 
wrong-doers,  and  they  and  the  defendant  are  liable.  VVe  have, 
then,  the  simple  question  whether  the  evidence  conclusively 
shows  as  a  matter  of  law  that  the  trainmen  used  onlv  so  much 
force  as  was  reasonably  necessary  to  eject  the  plaintiff.  If  his 
testimony  be  true,  and  of  tnis  the  jury  were  the  judges,  excess- 
ive force  was  used  in  ejecting  him,  as  he  testified  that  the  train- 
men pitched  him  headlong  off  the  car.  The  question  was  one  for 
the  decision  of  the  jury,  and  the  defendant's  motion  for  judg- 
ment was  properly  denied.     The  evidence  was  sufficient  to  sus- 
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tain  the  verdict,  and  the  motion  for  a  new  trial  on  this  ground 
was  rightly  denied. 

•  [5,  6]  2.  On  the  trial  a  physician  was  called  as  a  witness  by 
the  plaintiff,  and  asked,  with  others,  this  question:  "Doctor,  I 
ask  you,  you  heard  the  testimony  of  the  plaintiff,  and  from  that 
testimony  and  from  your  medical  examination  that  you  made  of 
this  plaintiff,  can  you  form  an  opinion  as  to  what  caused  these 
conditions  that  you  found?  (Objected  to  by  the  defendant  as 
improper  and  not  based  on  the  evidence,  and  there  is  no  foun- 
dation laid  for  the  question.)"  The  objection  was  overruled, 
the  witness  answered  in  the  affirmative,  and  over  the  objection 
of  defendant  gave  his  opinion.  The  ruling  is  assigned  as  er- 
ror. Technically  the  question  was  subject  to  the  objection  that 
it  did  not  assume  the  truth  of  the  testimony,  but  that  objection 
was  not  made.  The  objection  that  ''there  is  no  foundation  laid 
for  the  question'*  is  too  general  to  be  of  any  avail,  and  falls 
within  the  rule,  especially  applicable  to  expert  evidence,  that  an 
objection  to  the  introduction  of  evidence  must  state  the  precise 
point  of  the  objection,  so  definitely  that  the  court  may  intelli- 
gently rule  upon  it,  and  the  adverse  party  may,  if  the  case  w^ill 
admit  of  it,  remove  the  objection.  Dunnell's  Digest,  §  9739. 
We  find  no  reversible  error  in  this  ruling,  nor  in  any  of  the 
rulings  of  the  trial  court  on  the  admission  of  evidence. 

[7]  The  learned  trial  judge,  in  ruling  in  defendant's  favor 
upon  the  question  as  to  the  admissibiHty  of  evidence>  gave  as  a 
reason  thereof  that:  "We  all  know  that  a  man  with  a  broken 
joint  never  will  get  as  well  as  when  the  Lord  made  him."  This 
is  assigned  as  error,  for  the  alleged  reason  that  it  was  a  misap- 
prehension of  the  facts  and  an  invasion  of  the  province  of  the 
jury.  Upon  a  consideration  of  the  evidence  relevant  to  this  as- 
signment of  error,  we  are  of  the  opinion  that,  if  the  remark  was 
error,  it  was  an  abstract  one,  and  in  no  event  a  reversible  one. 

[4]  3.  The  last  contention  is  that  the  damages  are  excessive. 
Our  conclusion,  from  a  consideration  of  the  evidence,  is  that  the 
damages  awarded  are  liberal,  and  all  the  plaintiff  was  entitled 
to  in  view  of  his  conduct ;  but  they  are  not  excessive,  within  the 
rule  applicable  to  such  cases. 

Order  affirmed. 
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(Supreme  Court  of  Iowa,  Dec.  14,  1911.) 
[133  N.  W.  Rep.  655.] 

Carriers  —  Injuries  to  Passengers  —  Unsafe  Place  —  Depots  —  Un- 
lighted  Platform.* — In  an  action  for  injuries  to  a  passenger  by  rea- 
son of  her  walking  off  of  an  unrailed  depot  platform  at  night,  whether 
defendant  was  negligent  in  failing  to  have  the  platform  lighted  was 
for   the  jury. 

Carriers — Dangerous  Place — Depot  Platforms-t — It  is  the  duty  of 
a  railroad  company  to  anticipate  that  passengers  will  use  its  depot 
platforms  and  adjacent  grounds  to  walk  on  while  waiting  for  the  ar- 
rival of  trains,  and  to  take  reasonable  precautions  so  that  they  will 
not  be  injured  by  defects  in  the  carrier's  premises  while  so  doing. 

Carriers  —  Injuries  to  Passengers — Depot  Grounds  —  Failure  to 
Light — Contributory  Negligence. — Where  plaintiff  on  going  to  de- 
fendant's station  to  take  a  train  at  night  found  the  same  unlighted, 
and  while  seeking  a  secluded  spot  to  answer  an  urgent  call  of  nature 
fell  from  an  unlighted  and  unguarded  platform,  and  was  injured,  she 
was  not  negligent  as  a  matter  of  law. 

Carriers — Station — Statutes — E£Fect. — A  state  statute  requiring  rail- 
roads to  have  their  passenger  stations  properly  and  comfortably  fur- 
nished, heated,  lighted,  and  ventilated,  and  in  such  condition  open 
for  the  reception  of  passengers  for  at  least  half  an  hour  before  and 
after  the  arrival  of  each  passenger  train,  imposes  a  special  duty,  but 
does  not  relieve  the  carrier  from  its  common-law  duty  of  using  rea- 
sonable care  for  the  protection  of  passengers  and  other  persons  right- 
fully on  its  premises  in  connection  with  the  transaction  of  its  busi- 
ness. 

Appeal  from  District  Court,  Palo  Alto  County;  D.  F.  Coyle, 
Judge. 

Action  to  recover  damages  for  personal  injuries  due  to  the 
negligence  of  the  defendant  received  by  plaintiff  while  sustain- 

*For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
railroad  company  to  light  its  depots  and  other  stopping  places,  see 
last  paragraph  of  last  foot-note  of  Messenger  v.  Valley  City,  etc., 
Ry.  Co.  (N.  Dak.),  39  R.  R.  R.  127,  62  Am.  &  Eng.  R.  Gas.,  N.  S., 
127. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  liabilities 
of  railroad  companies,  as  carriers  of  passengers,  for  injuries  resulting 
from  defects  in  station  or  depot  premises  or  approaches  thereto,  see 
first  paragraph  of  last  foot-note  of  Messenger  v.  Valley  City,  etc., 
Ry.  Co.  (N.  Dak.),  39  R.  R.  R.  127,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  127; 
last  head-note  of  Abney  v.  Louisiana,  etc.,  R.  Co.  (La.),  39  R.  R.  R. 
131.  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  131;  first  foot-note  of  St.  Louis, 
etc.,  R.  Co.  V,  Caldwell  (Ark.),  37  R.  R.  R.  130,  60  Am.  &  Eng.  R. 
Cas.,  X.  S.,  130;  first  foot-note  of  Arkansas  Midland  Ry.  Co.  v.  Rob- 
inson (Ark.),  37  R.  R.  R.  792,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  792. 
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ing  toward  defendant  the  relation  of  passenger.  There  was  a 
verdict  for  plaintiff,  and  from  judgment  in  her  favor  the  de- 
fendant appeals.    Affirmed. 

W.  H.  Bretnner,  So  per  &  So  per,  and  Davidson  &  Burt  {Geo, 
W.  Seevers,  of  counsel),  for  appellant. 

Morling  &  MorKng,  for  appellee. 

McClain,  J.  The  plaintiff  with  her  husband,  traveling  from 
the  city  of  Red  Wing,  Minn.,  to  their  home  in  Emmetsburg,  ar- 
rived in  Waterville,  Minn.,  on  the  line  of  the  Great  Western 
Railroad  about  9  o'clock  in  the  evening,  with  the  intention  of 
taking  one  of  the  night  trains  on  the  defendant's  road  from 
Waterville  to  Emmetsburg.  It  appeared  that  two  trains  were 
available  to  them;  one  leaving  Waterville  at  9:52,  the  other  at 
10:15.  Plaintiff  and  her  husband  went  from  the  Great  West- 
ern station  to  a  hotel  for  supper,  and,  leaving  the  hotel  some 
time  after  9  o'clock,  went  to  the  station  of  the  defendant  road, 
where  they  arrived  a  little  before  9:30.  They  found  no  light 
in  the  waiting  room,  and  plaintiff's  husband  knocked  on  the 
window  of  the  office,  which  was  lighted,  for,  the  purpose  of  se- 
curing light.  There  was  already  one  other  passenger  in  the 
waiting  room.  A  second  summons  of  like  character  secured  a 
response  from  the  office,  and  in  a  few  minutes  some  one  came 
into  the  waiting  room  from  the  office  and  proceeded  to  light  a 
lamp  on  a  bracket  in  one  corner.  While  this  lamp  was  being 
lighted,  the  plaintiff,  in  response  to  an  urgent  call  of  nature, 
went  out  of  the  waiting  room  to  the  platform  to  seek  a  secluded 
place  for  relieving  herself.  The  station  building  fronted  the  main 
track  to  the  west,  separated  therefrom  by  a  brick  platform.  At  the 
south  end  of  the  station  building  was  a  plank  platform  rising 
slightly  less  than  an  inch  to  the  foot  from  the  brick  platform  to 
the  loading  platform  on  the  east  side  of  the  building,  where 
there  was  a  side  track  for  freight  cars.  Plaintiff  proceeded  west 
up  the  inclined  platform,  and,  looking  down  at  the  freight 
track,  thought  she  saw,  as  she  testified,  that  there  was  only  a 
step  of  six  or  eight  inches  down  to  the  ties,  and  she  attempted 
to  step  from  the  platform  to  the  switch  track.  In  the  dark- 
ness, being  deceived  as  to  the  distance,  she  fell  to  the  switch 
track,  receiving  severe  and  permanent  injuries;  the  height  of  the 
platform  above  the  track  being  about  four  feet  and  a  half. 
There  was  no  light  outside  of  the  station  building,  although 
there  was  an  unlighted  lamp  at  the  south  end.  It  is  conceded 
to  have  been  impracticable  to  maintain  a  barrier  at  the  place 
where  plaintiff  fell  for  the  reason  that  the  platform  was  used 
for  unloading  freight  from  cars;  but  there  were  steps  from  the 
south  end  of  this  platform  to  the  level  of  the  track,  these  steps 
being  guarded  by  railings,  and  there  was  a  railing  along  the 
south  side  of  the  platform  which  ran  east  and  west  at  the  south 
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end  of  the  building.  The  ground  of  negligence  submitted  to  the 
jury  was  the  failure  to  have  the  platform  from  which  the  plain- 
tiff fell  lighted;  the  absence  of  railing  or  barrier  being  referred 
to  by  the  court  in  this  connection  only  as  bearing  upon  the  ques- 
tion whether  there  was  negligence  in  failing  to  light. 

[1,  2]  1.  The  insufficiency  of  the  evidence  to  show  negli- 
gence on  the  part  of  appellant  in  failing  to  have  lighted  the  un- 
guarded portion  of  the  freight  platform  at  the  place  where 
plaintiff  fell  is  the  ground  principally  relied  upon  for  reversal. 
We  think,  however,  that  the  question  was  for  the  jury.  Plain- 
tiff was  not  required  to  remain  in  the  waiting  room  in  order  to 
avoid  the  possibility  of  being  injured  on  the  platforms  surround- 
ing the  waiting  room,  evidently  intended  for  the  use  of  persons 
having  business  with  the  defendant.  It  is  not  unusual  for  pas- 
sengers awaiting  the  arrival  of  a  train  to  walk  about  on  the 
platforms  adjacent  to  the  station,  and  we  think  that  it  is  the 
duty  of  a  railroad  company  to  anticipate  that  they  will  do  so 
and  to  take  reasonable  precautions  that  in  doing  so  while  ex- 
ercising reasonable  care  they  shall  not  be  injured.  There  is 
nothing  in  McDonald  v.  Chicago  &  N.  W.  R.  Co.,  26  Iowa,  124, 
95  Am.  Dec.  114,  or  Hiatt  v.  Des  Moines,  N.  &  W.  R.  Co.,  96 
Iowa,  169,  64  N.  W.  766,  both  of  which  cases  are  relied  upon 
for  appellant,  inconsistent  with  this  rule.  On  the  contrary,  it  is 
supported  by  the  great  weight  of  authority  in  this  state  and 
elsewhere.  Carver  v.  Minneapolis  &  St.  L.  R.  Co.,  120  Iowa, 
346,  94  N.  W.  862;  Merryman  v.  Chicago  Great  Western  R. 
Co.,  135  Iowa,  591,  113  N.  W.  357;  Missouri  Pacific  R.  Co.  v. 
Neiswanger,  41  Kan.  621,  21  Pac.  582,  13  Am.  St.  Rep.  304; 
Buenemann  v.  St.  Paul,  etc.,  R.  Co.,  32  Minn.  390,  20  N.  W. 
379;  Louisville,  etc.,  R.  Co.  v,  Treadway,  143  Ind.  689,  40  N. 
E.  807,  41  N.  E.  794;  McKone  v,  Michigan  Central  R.  Co.,  51 
Mich.  601,  17  N.  W.  74,  47  Am.  Rep.  596;  Beard  v.  Connecti- 
cut, etc.,  R.  Co.,  48  Vt.  101.  In  McNaughton  v,  Illinois  Central 
R.  Co.,  136  Iowa,  177,  113  N.  W.  844,  it  appeared  affirmatively 
that  every  reasonable  precaution  for  the  protection  of  passen- 
gers about  the  station  had  been  taken,  and  that  the  injury  com- 
plained of  happened  by  reason  of  the  voluntary  act  of  the  plain- 
tiff in  disregarding  usual  precautions  by  opening  a  closed  door, 
and  attempting  to  pass  into  a  dark  place  from  which  passengers 
were  excluded. 

[3]  2.  The  questions  as  to  plaintiff's  contributory  negligence 
was  properly  submitted  to  the  jury.  It  cannot  be  said  as  a 
matter  of  law  that  plaintiff  was  negligent  in  attempting  to  step 
from  the  freight  platform  where  it  was  unlighted.  The  danger  in 
doing  so  resulted  from  the  negligence  of  the  defendant  in  failing 
to  provide  such  lighting  as  would  have  disclosed  the  peril. 
Plaintiff  was  not  bound  to  assume  that  there  was  a  peril  not 
disclosed.     Cases  are  cited  for  appellant  in  which  under  some- 
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what  similar  circumstances  the  injured  person  has  been  held 
negligent  as  a  matter  of  law.  Reed  v,  Axtell,  84  Va.  231,  4  S. 
E.  587 ;  Missouri,  K.  &  T.  R.  Co.  v,  Turlev,  85  Fed.  369,  29  C. 
C.  A.  196.  In  Forsyth  v,  Boston  &  A.  R.  Co.,  103  Mass.  510, 
no  special  point  seems  to  have  been  made  of  the  negligence  of 
defendant  in  failing  to  light  the  platform  nor  of  plaintiff's  rea- 
sonable reliance  on  the  duty  of  defendant  to  afford  some  pro- 
tection against  danger.  In  Bennett  v.  New  York,  N.  H.  &  H. 
R.  Co.,  57  Conn.  422,  18  Atl.  668,  Chewning  v.  Enslev  R.  Co., 
100  Ala.  493,  14  South.  204,  and  Houston,  E.  &  W.  T.  R.  Co.  i\ 
Grubbs,  28  Tex.  Civ.  App.  367,  67  S.  W.  519,  the  familiarity 
of  the  injured  person  with  the  premises  was  made  the  ground 
of  imputing  to  him  negligence  in  exposing  himself  to  danger, 
while  in  the  case  before  us  it  appears  affirmatively  that  plain- 
tiff had  no  knowledge  whatever  of  the  danger  involved  in  at- 
tempting to  step  from  the  platform  to  the  freight  track.  It 
should  also  be  said  that  the  Court  of  Appeals  of  Indian  Terri- 
tory reached  a  diflFerent  conclusion  in  the  case  of  Missouri,  K. 
&  t.  R.  Co.  V,  Turley,  1  Ind.  T.  275,  37  S.  W.  52,  from  that  an- 
nounced by  the  Circuit  Court  of  Appeals  in  the  case  of  the 
same  title  above  cited.  It  is  sufficient  to  say  in  general  that  the 
views  of  the  courts  announced  in  these  cases  so  far  as  they 
support  the  proposition  that  under  the  circumstances  of  the  case 
before  us  the  plaintiff  was  conclusively  guilty  of  contributory 
negligence  are  contrary  to  several  of  the  cases  cited  in  the  first 
division  of  this  opinion  and  do  not  meet  with  our  approval.  As 
we  think,  the  question  was  for  the  jury,  and  it  was  properly 
submitted  to  them  under  appropriate  instructions. 

[4]  3.  A  statute  of  Minnesota  was  pleaded  and  proven  on  the 
trial  containing  the  provision  that  passenger  stations  shall  be 
**properly  and  comfortably  furnished,  heated,  lighted,  and  ven- 
tilated, and  in  such  condition  open  for  the  reception  of  pas- 
sengers for  at  least  one-half  hour  before  and  after  the  arrival 
of  each  passenger  train."  Rev.  Laws  1905,  §  2028.  There  was 
a  conflict  in  the  evidence  as  to  whether  plaintiff  arrived  at  the 
station  and  went  upon  the  platform  where  she  received  her  in- 
jury more  than  half  an  hour  before  the  time  scheduled  for  the 
arrival  of  the  next  train  on  defendant's  road,  and  the  court  left 
it  to  the  jury  to  determine  whether  as  a  matter  of  fact  plain- 
tiff arrived  within  a  reasonable  time  for  an  intended  passenger 
train  to  appear;  and  instructed  that,  while  the  statute  might  be 
taken  into  account  in  determining  the  reasonableness  of  the 
time,  it  was  not  controlling  in  that .  respect.  This  is  the  con- 
struction which  has  been  usually  given  to  such  statutes.  They 
impose  a  specific  duty,  but  they  do  not  relieve  the  company  from 
its  common-law  duty  of  using  reasonable  care  for  the  protection 
of  passengers  and  other  persons  rightfully  upon  its  premises  in 
connection  with  the  transaction  of  its  business.     Shaber  v.  St^ 
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Paul,  M.  &  M.  R.  Co.,  28  Minn.  103,  9  N.  W.  575;  Gulf,  C.  & 
S.  F.  R.  Co.  V,  Barnett,  19  Tex.  Civ.  App.  626,  47  S.  W.  1039; 
Illinois  Central  R.  Co.  v,  Laloge,  113  Ky.  896,  69  S.  W.  795, 
62  L.  R.  A,  405.  If,  under  the  circumstances,  reasonable  care 
for  the  protection  of  the  plaintiff  from  injury  involved  the  light- 
ing of  the  platform  at  the  time  when  she  was  injured,  it  is  im- 
material that  the  terms  of  the  statute  did  not  cover  the  case. 

In  other  respects  the  instructions  of  the  court  are  criticised, 
but,  after  careful  reading,  we  are  satisfied  that  the  objections 
made  to  them  are  without  merit.  We  would  not  be  justified  in  set- 
ting out  the  instructions  at  length  for  the  purpose  of  explaining 
the  nature  of  the  objections  and  the  answers  to  be  found  to  such 
objections  in  the  instructions  themselves.  We  have  discussed 
all  the  questions  of  law  suggested  by  counsel  for  appellant 
which  seem  to  be  of  anv  possible  general  interest. 

The  judgment  is  aflfirined. 


St.  Louis  &  S.  F.  R.  Co.  v.  Dickerson  et  al. 
■     (Supreme  Court  of  Oklahoma,  Sept.  12,  1911.) 

[118   Pac.   Rep.   140.] 

Carriers — ^"Baggage" — Definition.* — Under  the  laws  of  the  territory 
of  Oklahoma,  as  continued  in  force  by  section  2  of  the  schedule  to 
the  Constitution,  "baggage"  which  the  common  carrier  of  persons 
must  receive  and  transport  without  charge,  except  for  an  excess  of 
weight,  means  only  such  articles  as  are  intended  for  the  use  of  the 
passenger  whilst  traveling,  or  for  his  personal  equipment. 

Carriers — Injury  to  Household  Goods  or  Wearing  Apparel. t — As  to 
household  goods  or  wearing  apparel,  the  measure  of  damages  is  the 

*For  the  authorities  in  this  series  on  the  question  what  does,  and 
does  not  constitute  a  passenger's  baggage,  see  extensive  note,  40  R. 
R.  R.  241,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  241;  Godfrey  v.  Pullman  Co. 
(S.  Car.),  39  R.  R.  R.  139,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  139. 

tFor  the  authorities  in  this  series  on  the  question  what  do,  and  do 
not  constitute  the  elements  and  measure  of  damages  for  the  loss  of 
or  injury  to  a  passenger's  baggage,  see  Cone  v.  Southern  Ry.  Co. 
(S.  Car.),  36  R.  R.  R.  179,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  179  (damages 
resulting  from  depreciation  of  suit  of  clothes,  by  the  loss  of  or  in- 
jury to  one  article  of  it,  is  not  special  damages,  where  the  whole  suit 
was  in  the  carrier's  possession);  Chicago,  etc.,  Ry.  Co.  v.  Whitten 
(Ark.),  32  R.  R.  R.  152,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  152  (mental 
suffering  cannot  be  recovered  for  in  action  for  damage  to  trunk  and 
contents);  Turner  v.  Southern  Ry.  (S.  Car.),  21  R.  R.  R.  288,  44  Am. 
&  Eng.  R.  Cas.,  N.  S.,  288  (measure  of  damages  for  loss  of  baggage 
as  affected  by  fact  that  carrier  had  no  notice  of  special  circum- 
stances); Eller  V,  Carolina  &  W.  Ry.  Co.  (N.  Car.),  18  R.  R.  R.  609, 
41  Am.  &  Eng.  R.  Cas.,  N.  S.,  609  (mental  anguish  of  prospective 
groom,  caused  by  injury  to  trousseau  of  his  bride  to  be,  was  too  re- 
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difference  in  their  actual  value  just  prior  to  and  subsequent  to  the 
injury^  and  not  the  difference  in  the  market  value  of  similar  goods  at 
such  time  at  the  nearest  place  where  such  market  obtains. 

Parties — Joinder  of  Parties — Separate  Interests. — Where  two  or 
more  persons  have  a  separate  interest  in  property  and  sustain  a  sep- 
arate damage  thereto,  they  must  sue  separately,  and  cannot  join  in 
the  same  action,  even  though  their  several  injuries  were  caused  by 
the  same  act. 

(Syllabus  by  the  Court.) 

Error  from  Kiowa  County  Court;  J.  W.  Mansell,  Judge. 

Action  by    Phillip  J.    Dickerson  and    others  against   the  St. 

Louis   &  San    Francisco     Railroad    Company.     Judgment  for 

plaintiffs,  and  defendant  brings  error.  Reversed  and  re- 
manded. 

W,  F.  Evans  and  R.  A,   Klemschmidt,  for   plaintiff  in  error. 
Hays,  Carpenter  &  Hughes,  for  defendants  in  error. 

Williams,  J.  This  proceeding  seeks  to  review  a  judgment,  in 
an  action  commenced  by  the  defendants  in  error,  as  plaintiffs, 
against  the  plaintiff  in  error,  as  defendant,  in  the  justice  court 
for  Hobart  City  township,  in  Kiowa  county,  on  February  12, 
1908,  for  the  loss  of  baggage,  consisting  of  a  trunk  and  its  con- 
tents, of  the  value  of  $118.10,  and*  the  further  sum  of  $25  for 
expenses,  etc.  Judgment  was  rendered  by  default  in  favor  of 
the  plaintiffs  against  the  defendant.  An  appeal  was  prosecuted 
to  the  'county  court,  where  an  amended  bill  of  particulars  was 
filed,  claiming  damages  for  the  contents  of  the  trunk  in  the  sum 
of  $150.65,  and  the  further  sum  of  $25  for  expenses,  etc.  The 
defendant  entered  a  general  denial,  and  further  pleaded  that 
the  property  lost  did  not  properly  constitute  baggage,  a  part  of 
which  consisted  of  a  piano  or  pulpit  cover. 

[1]  1.  Sections  708  and  709,  Wilson's  Rev.  &  Ann.  Stat. 
1903  (sections  498  and  499,  Comp.  Laws  of  Okla.  1909),  pro- 
vides : 

"A  common  carrier  of  persons,  unless  his  vehicle  is  fitted  for 
the  reception  of  passengers  exclusively,  must  receive  and  carry 
a  reasonable  amount  of  luggage  for  each  passenger  without  any 
charge  except  for  an  excess  of  weight  over  one  hundred  pounds 
to  a  passenger,"     Section  708. 

"Luggage  may  consist  of  any  articles  intended  for  the  use  of 

mote  a  form  of  damages  to  entitle  him  to  recover  therefor  against 
railroad,  which  did  not  know  of  the  intended  marriage);  Cooney  v, 
Pullman  Palace-Car  Co.  (Ala.),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  588 
(measure  of  damages  for  loss  of  passenger's  baggage  by  sleeping 
car  company);  Drake  v.  Yazoo  &  M.  V.  R.  Co.  (Miss.),  21  Am.  & 
Eng.  R.  Cas.,  N.  S.,  141  (purchase  of  clothing  in  action  for  loss  of 
passenger's  trunk). 
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a  passenger  while  traveling  or  for  his  personal  equipment." 
Section  709. 

In  Choctaw,  O.  &  G.  R.  Co.  v.  Zwirtz,  13  Okl.  411,  73  Pac. 
941,  it  was  held  that  luggage  and  baggage  signified  one  and  the 
same  thing,  and  that  where  the  carrier's  agents  did  not  know 
the  contents  of  the  trunk,  or  the  purpose  of  the  traveler's  jour- 
ney when  the  trunk  was  received,  unless  its  contents  came 
within  the  term  "luggage,"  as  defined  by  the  statutes,  he  could 
not  recover,  and  that  the  articles  which  a  carrier  may  be  re- 
quired to  carry  as  luggage  or  baggage  were  confined  to  those 
which  fall  within  its  definition;  the  common-law  term  being  re- 
stricted by  said  section  709. 

Section  708,  having  been  construed  by  the  Supreme  Court  of 
the  territory  of  Oklahoma,  was  continued  in  force  at  the  erec- 
tion of  the  state  by  section  2  of  the  schedule  to  the  Constitu- 
tion. Whilst  said  decision  did  not  thereby  become  a  part  of  the 
statute,  as  is  the  case  in  the  adoption  of  statutes  from  other  ju- 
risdictions (Frick  Co.  V.  Oats  et  al,  20  Okl.  473,  94  Pac.  682), 
yet  the  fact  that  the  Legislature  of  the  state  has  been  in  ses- 
sion three  regular  sessions  and  one  special  or  extraordinary  ses- 
sion since  that  time,  and  has  not  changed  said  section  or  en- 
larged its  scope,  said  construction  of  said  statute  was  evidently 
regarded  by  the  agents  of  the  sovereign  people  as  correct,  and 
the  scope  as  just.  Under  such  circumstances,  we  do  not  feel 
that  we  would  be  justifiable  by  judicial  construction  in  extend- 
ing its  meaning,  so  as  to  include  other  items  within  the  term 
'*haggage,"  or  "luggage,"  as  therein  defined. 

Were  the  pulpit  cover,  gold  pen,  and  pillow  top  baggage  or 
luggage,  within  the  scope  of  said  sections?  There  is  no  inti- 
mation that  the  plaintiffs,  or  either  of  them,  were  ministers  of 
the  gospel,  or  engaged  in  any  business  in  which  a  pulpit  cover 
might  be  used  by  them  while  traveling,  or  for  their  personal 
equipment.  Under  the  evidence  in  this  record,  the  question  as 
to  whether  said  pulpit  cover  was  baggage  should  not  have  been 
submitted  to  the  jury.  As  to  the  gold  pen  and  pillow  top,  we 
think  the  question  as  to  whether  they  were  properly  baggage  or 
^^gg^g^  was  for  the  determination  of  the  jury. 

[2]  2.  It  is  further  insisted  that  the  witness  who  testified 
as  to  the  value  of  the  articles  sued  for  did  not  qualify  as  to  the 
market  value,  as  to  the  time  and  place  of  the  alleged  loss,  and 
therefore  her  evidence  was  improperly  admitted.  Sections  710 
and  2745,  Wilson's  Rev.  &  Ann.  Stat.  Okla.  Ter.  1903  (sections 
500  and  2903,  Comp.  Laws  1909),  are  referred  to  by  plaintiff 
in  error  in  support  to  its  contention  that  said  witness  should 
have  first  qualified  as  to  the  market  value  of  such  articles  at 
the  place  and  on  the  day  at  which  the  same  should  have  been 
delivered.  The  breach  of  contract  arises  by  the  failure  of  de- 
liver}' of  the  carrier,  and  the  injury  may  be  said  to  then  arise. 
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The  rule  seems  to  be  well  established  that  as  to  household 
goods  or  wearing  apparel  the  measure  of  damages  is  the  dif- 
ference in  their  actual  value  just  prior  to  and  subsequent  to  the 
injury,  and  not  the  difference  in  the  market  value  of  similar 
goods  at  such  time  at  the  nearest  place  where  such  market  ob- 
tains. The  fact  that  such  goods  may  have  the  same  value  as 
household  goods  or  wearing  apparel  at  the  place  of  destination, 
as  well  as  at  the  place  of  beginning  the  transit,  is  immaterial 
In  support  of  this  rule,  see  Denver,  South  Park  &  Pac.  R.  R. 
Co.  V,  Frame,  6  Colo.  382 ;  Brock  v.  Gale,  14  Fla.  523,  14  Am. 
Rep.  356;  McMahon  v.  City  of  Dubuque,  107  Iowa,  62,  11 
N.  W.  517,  70  Am.  St.  Rep.  143;  Mote  v,  Chicago  &  X.  W. 
R.  R.  Co.,  21  Iowa,  22,  1  Am.  Rep.  212;  Wall  v.  Piatt,  169 
Mass.  398,  48  N.  E.  270;  Benedict  v,  C,  R.  I.  &  P.  Rv.  Co. 
(Tex.  Civ.  App.)  91  S.  W.  811;  Wells  Fargo  Express  Co.  v, 
Williams  (Tex.  Civ.  App.)  71  S.  W.  314;  Sinclair  et  al.  v. 
Stanley,  64  Tex.  67 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Fales  et 
ux.,  33  Tex.  Civ.  App.  457,  11  S.  W.  234. 

[3]  3.  The  defendants  in  error,  as  appears  from  the  record, 
had  a  separate  interest  in  and  sustained  a  separate  damage  to  the 
contents  of  said  trunk.  Such  action  may  not  be  joined,  though 
such  damage  was  occasioned  by  the  same  act.  15  Enc.  of 
Pleading  &  Practice,  pp.  541,  542. 

The  judgment  of  the  lower  court  is  reversed  and  remanded, 
with  instructions  to  grant  a  new  trial.  All  the  Justices  concur. 
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(Supreme  Court  of  North  Carolina,  Nov.  15,  1911.) 

[72  S.   E.   Rep.  801.] 

Master  and  Servant — Relief  Fund  Agreements — Acceptance  of  Ben- 
efits— Effect.* — An  acceptance  by  an  injured  employee  of  benefits 
from  a  relief  fund  maintained  by  the  employer,  who  has  not  con- 
tributed anything  to  the  fund,  but  who  merely  guarantees  to  fulfill 
the  obligations  incurred  in  consequence  of  the  maintenance  of  a  re- 
lief department  under  his  absolute  control  with  power  to  determine 
the  amount  of  the  contributions  of  the  members  of  the  department, 
does  not  constitute  a  consideration  moving  from  the  employer  for  a 
release  of  a  claim  for  the  injuries,  and  the  employee  may  sue  there- 
for under  the  rule  that  a  release  must  be  founded  on  a  valuable  con- 
sideration. 

Mastco*  and  Servant — Relief  Fund  Agreements — Payment  of  Part 
of  Benefits — Effect  on  Right  of  Action.* — A  payment  to  an  employee 
oT  a  part  of  the  benefits  to  which  he  is  entitled  under  a  relief  fund 
agreement  in  consequence  of  injuries  sustained  does  not  bar  a  recov- 
ery for  the  injuries,  in  the  absence  of  an  express  stipulation  that 
the  acceptance  of  the  part  shall  have  the  effect. 

Master  and  Servant  —  Relief  Fund  Agreements  —  Validity.*  —  An 
agreement  by  an  employee  of  a  railroad  company  maintaining  a  re- 
lief fund  for  injured  employees  that  he  will  accept  benefits  from  the 
fund  in  accordance  with  the  rules  of  the  company  controlling  the 
fund  in  discharge  of  any  claim  which  may  accrue  to  him  for  damages 
for  personal  injuries  is  valid  where  the  employee  merely  agrees  to 
elect  after  sustaining  an  injury  whether  to  sue  therefor  or  to  accept 
the  benefits;  and  an  injured  employee  voluntarily  and  without  fraud 
electing  to  accept  the  benefits  is  bound  thereby. 

Master  and  Servant — Relief  Fund  Agreements — ^Validity. t — A  rail- 
road company  maintaining  a  relief  department  for  the  payment  of 
benefits  to  injured  employees  who  become  members  is  not  thereby 
engaging  in  the  insurance  business,  and  an  agreement  by  an  em- 
ployee that  he  will  accept  benefits  from  the  fund  in  discharge  of  any 
claim  for  personal  injuries  is  not  invalid  on  that  ground. 

Master  and  Servant — Relief  Fund  Agreements — Acceptance  of  Ben- 
efits— ^Validity. — The  court  in  determining  whether  an  injured  em- 
ployee accepting  benefits  from  a  relief  fund  maintained  by  the  em- 

•See  foot-note  of  Reese  v.  Pennsylvania  R.  Co.  (Pa.),  39  R.  R.  R. 
612,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  612;  last  foot-note  of  Day  v. 
Atlantic  C.  L.  R.  Co.  (C.  C.  A.),  37  R.  R.  R.  623,  60  Am.  &  Eng. 
R.  Cas..  N.  S.,  623. 

tFor  the  authorities  in  this  series  on  the  question  whether  it  is 
within  the  implied  powers  of  a  railroad  corporation  to  establish  a 
relief  association  or  department  for  the  benefit  of  its  employees,  see 
first  foot-note  of  Harrison  v.  Alabama  Midland  R.  Co.  (Ala.),  25 
R.  R.  R.  511,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  511. 
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ployer  in  discharge  of  any  claim  for  the  injuries  voluntarily  and 
without  fraud  elected  to  take  such  benefits,  instead  of  electing  to  sue 
for  the  injuries,  will  scrutinize  the  evidence  in  view  of  the  fact  that 
the  employer  has  great  influence  in  determining  the  conduct  of  its 
employees,  and  that  he  may  use  such  influence  to  their  injury. 

Master  and  Servant— Relief  Fund  Agreements — ^Acceptance  of  Ben-* 
efits — Fraud — Undue  Influ^tnce.^ — Where  an  injured  employee  of  a 
railroad  company  was  induced  by  fraud  or  undue  influence  to  accept 
benefits  from  a  relief  fund  in  discharge  of  his  claim  for  personal  in- 
juries, he  could  recover  damages  therefor  without  returning  the  ben- 
efits, but  they  must  be  allowed  in  reduction  of  the  damages. 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  New  Hanover  County;  Whed- 
bee,  Judge. 

Action  by  La  Fayette  King  against  the  Atlantic  Coast  Line 
Railroad  Company.  From  a  judgment  of  nonsuit,  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

The  plaintiff  brings  this  action  to  recover  damages  for  per- 
sonal injuries  caused,  as  he  alleges,  by  the  negligence  of  the  de- 
fendant. The  defendant  denies  negligence,  and  alleges,  as  a 
defense,  that  the  defendant  maintains  a  relief  department,  that 
the  plaintiff  was  a  member  thereof,  and  that,  after  he  was  in- 
jured, he  accepted  benefits  from  said  department  which  under 
its  rules  and  regulations  bars  a  recovery.  Evidence  was  offered 
by  the  plaintiff  in  support  of  his  contention.  The  defendant 
introduced  evidence  in  rebuttal,  and  also  introduced  the  rules 
and  regulations  of  said  department,  which  are  very  fully  stated 
in  the  support  of  Barden  v.  Railroad,  152  N.  C.  318,  67  S.  E. 
971.  Section  4  of  the  rules  and  regulations  provides:  "The 
company  shall  have  general  charge  of  the  department,  guarantee 
the  fulfillment  of  its  obligations  as  determined  by  these  regu- 
lations, take  charge  of  all  moneys  belonging  to  the  relief  fund, 
and  be  responsible  for  their  safe-keeping,  pay  into  the  fund 
interest  at  the  rate  of  4  per  cent,  per  annum  on  monthly  bal- 
ances in  its  hands,  supply  the  necessary  facilities  for  conducting 
the  business  of  the  department,  and  pay  all  the  operating  ex- 
penses thereof."  No  evidence,  however,  was  introdu<Jed  that 
the  defendant  had  contributed  any  money  to  the  funds  of  the 
department  or  for  its  maintenance.  There  was  evidence  that 
the  plaintiff  was  entitled  to  be  paid  benefits  for  a  period  of 
eight  months,  and  that  he  was  paid  for  about  four  months. 

It  appears  from  the  rules  and  regulations: 

(1)  That  the  relief  department  is  a  department  of  the  defend- 
ant. 

*See   (*)   on  preceding  page. 
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(2)  That  the  rules  and  regulations  thereof  are  prescribed  by 
the  defendant. 

(3)  That  under  these  rules  and  regulations  the  defendant  has 
control  of  the  department  and  of  its  money. 

(4)  That  the  rules  and  regulations  can  be  changed  by  the  de- 
fendant without  the  consent  of  the  members  of  the  department, 
and  that  they  cannot  be  changed  except  with  the  consent  of  the 
defendant. 

(5)  That  the  object  of  the  department  is  the  establishment 
and  management  of  a  fund,  to  be  known  as  the  "Relief  Fund," 
for  the  payment  of  definite  amounts  to  employees  contributing 
thereto,  who  are  to  be  known  as  "members  of  the  relief  fund," 
when  under  the  regulations  they  are  entitled  to  such  payment  by 
reason  of  accident  or  sickness,  or,  in  the  event  of  their  death, 
to  the  relatives  or  other  beneficiaries  designated  by  them,  with 
the  approval  of  the  superintendent.  The  relief  fund  will  consist 
of  contributions  from  members  thereof,  income  derived  from 
investments  and  from  interest  paid '  by  the  company,  and  ad- 
vances by  the  company,  when  necessary,  to  pay  benefits  as  they 
become  due. 

(6)  That  the  defendant  is  not  a  member  of  the  department, 
but  it  is  provided  the  company  shall  have  general  charge  of  the 
department,  guarantee  the  fulfillment  of  its  obligations  as  de- 
termined by  these  regulations,  take  charge  of  all  moneys  belong- 
ing to  the  relief  fund,  and  be  responsible  for  their  safekeeping, 
pay  into  the  fund  interest  at  the  rate  of  4  per  cent,  per  annum 
on  monthly  balances  in  its  hands,  supply  the  necessary  facilities 
for  conducting  the  business  of  the  department,  and  pay  all  the 
operating  expenses  thereof. 

(7)  That  all  employees  of  the  company  who  under  the  regula- 
tions are  contributors  to  the  relief  fund  shall  be  designated  as 
"members  of  the  relief  fund."  There  shall  be  five  classes  of  mem- 
bers. The  highest  class  in  which  an  employee  may  be  a  mem- 
ber shall  be  determined  by  his  regular  or  usual  monthly  pay, 
as  follows : 

Monthly  Pay.  Highest  Class. 

Less   than   $35.00 1st. 

$35.00  or  more,  but  less  than  $55.00 2d. 

$55.00  or  more,  but  less  than  $75.00 3d. 

$75.00  or  more,  but  less  than  $95.00 4th. 

$95.00  or  more 5th. 

For  employees  paid  by  the  hour,  trip,  piece,  or  in  any  other 
way  than  by  the  month  the  highest  class  shall  be  determined 
by  the  usual  amount  of  earnings  in  a  month. 

(8)  That  the  word  "contribution,"  wherever  used  in  these 
regulations,  shall  be  held  and  construed  to  refer  to  such  desig- 
nated portion  of  the  wages  payable  by  the  company  to  an  em- 
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ployee,  as  he  shall  have  agreed,  in  his  application,  that  the  com- 
pany shall  apply  for  the  purpose  of  securing  the  benefits  of  the 
relief  fund,  or  to  such  cash  payment  as  it  may  be  necessary  for 
a  member  to  make  for  said  purpose.  Contribution  for  full 
membership  shall  be  made  monthly  in  advance  at, the  following 
rates:  First  class,  75  cents  per  month;  second  class,  $1.50; 
third  class,  $2.25;  fourth  class,  $3;  fifth  class,  $3.75. 

(9)  Wherever  used  in  these  regulations,  the  word  "disability*' 
shall  be  held  to  mean  physical  inability  to  work  by  reason  of 
sickness  or  accidental  injury,  and  the  word  "disabled*'  shall 
apply  to  members  thus  physically  unable  to  work.  The  decision 
as  to  when  members  are  disabled  and  when  they  are  able  to 
work  shall  rest  with  the  medical  officers  of  the  department.  The 
decision  as  to  whether  disability  at  any  time  shall  be  classed  as 
due  to  sickness  or  due  to  accident,  and  as  to  whether  any  dis- 
ability shall  be  considered  a  relapse  or  an  original  disabilit\', 
shall  rest  with  the  medical  officers  of  the  department. 

(10)  That  the  following  benefits  will  be  paid  to  members  or 
beneficiaries  entitled  thereto  in  accordance  with  the  provisions 
of  these  regulations:  Payment  for  each  day  of  disability  classed 
as  due  to  accident  for  a  period  not  longer  than  52  weeks,  as 
follows :  To  a  member  of  the  first  class,  50  cents ;  second  class, 
$1 ;  third  class  $1.50;  fourth  class,  $2;  fifth  class,  $2.50;  and  at 
half  these  rates  thereafter  during  the  continuance  of  disabilit)'. 
Also  payment  to  or  in  behalf  of  the  members  of  such  amounts 
for  necessary  surgical  treatment  as  may  be  approved  by  the  chief 
surgeon,  and  provision  by  the  department  for  free  surgical  treat- 
ment of  the  member  in  one  of  the  hospitals  under  its  control  when 
requested  by  a  medical  examiner  of  the  department  and  author- 
ized by  the  superintendent  or  chief  surgeon.  No  member  shall  have 
authority  to  contract  any  bills  against  the  department,  and  nothing 
herein  shall  be  held  to  mean  or  imply  that  the  department  shall 
be  responsible  for  the  payment  of  such  bills  as  a  member  shall 
contract  or  his  surgeon  may  charge.  Bills  for  surgical  attend- 
ance, to  be  considered  by  the  department,  must  be  made  out 
against  the  member,  and  must  be  itemized.  Payment,  in  accord- 
ance with  the  conditions  prescribed  in  the  regulations,  upon  the 
death  of  a  member,  as  follows :  To  the  beneficiary  of  a  member 
of  the  first  class,  $250;  second  class,  $500;  third  class,  $750; 
fourth  class,  $1,000;  fifth  class,  $1,250;  also  pa}Tnent  of  $250 
for  each  additional  death  benefit  of  the  first  class  to  which  the 
beneficiary  is  entitled. 

(11)  That  employees  are  required  to  sign  a  written  applica- 
tion before  joining  the  relief  department  in  which  it  is  provided: 
"I  also  agree  that,  in  consideration  of  the  amounts  paid  and 
to  be  paid  bv  the  said  company  for  the  maintenance  of  said 
relief  department,  and  of  the  guaranty  by  said  company  of  the 
payment  of  said  benefits,  the  acceptance  by  me  of  benefits  for 
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injury  shall  operate  as  a  release  and  satisfaction  of  all  claims 
against  said  company,  and  all  other  companies  associated  there- 
with in  the  administration  of  their  relief  departments,  for  dam- 
ages arising  from  or  growing  out  of  said  injury;  and,  further, 
in  the  event  of  my  death,  no  part  of  said  death  benefit  or  unpaid 
disability  benefits  shall  be  due  or  payable  unless  and  until  good 
and  sufficient  releases  shall  be  delivered  to  the  superintendent 
of  said  relief  department  of  all  claims  against  said  relief  depart- 
ment, as  well  as  against  said  company,  and  all  other  companies 
associated  therewith,  as  aforesaid,  arising  from  or  growing  out 
of  my  death,  said  releases  having  been  duly  executed  by  all 
who  might  legally  assert  such  claims;  and,  further,  if  any  suit 
shall  be  brought  against  said  company,  or  any  other  company 
associated  therewith  as  aforesaid,  for  damages  arising  from  or 
growing  out  of  injury  or  death  occurring  to  me,  the  benefits 
otherwise  payable,  and  all  obligations  of  said  relief  department 
and  of  said  company  created  by  my  membership  in  said  relief 
fund  shall  thereupon  be  forfeited  without  any  declaration  or 
other  act  by  said  relief  department  or  said  company." 

(12)  That  section  62  of  the  rules  and  regulations  is  as  follows: 
"62.  In  case  of  injury  to  a  member  he  may  elect  to  accept  the 
benefits  in  pursuance  of  these  regulations,  or  to  prosecute  such 
claims  as  he  may  have  at  law  against  the  company  or  any  com- 
panies associated  therewith  in  the  administration  of  their  relief 
departments.  The  acceptance  by  the  member  of  benefits  for  in- 
jury shall  operate  as  a  release  and  satisfaction  of  all  claims 
against  the  company  and  all  other  companies  associated  therewith 
as  aforesaid  for  damages  arising  from  or  growing  out  of  such  in- 
jury; and,  further,  in  the  event  of  the  death  of  a  member,  no 
part  of  the  death  benefit  or  unpaid  disability  benefit  shall  be  due 
or  payable  unless  and  until  good  and  sufficient  releases  shall  be 
delivered  to  the  superintendent  of  all  claims  against  the  relief 
department,  as  well  as  against  the  company  and  all  other  com- 
panies associated  therewith  as  aforesaid,  arising  from  or  grow- 
ing out  of  death  of  the  member,  said  releases  having  been  duly 
executed  by  all  who  might  legally  assert  such  claims;  and  fur- 
ther, if  any  suit  shall  be  brought  against  the  company  or  any 
other  company  associated  therewith  as  aforesaid  for  damages 
arising  from  or  growing  out  of  injury  or  death  occurring  to  a 
member,  the  benefits  otherwise  payable  and  all  obligations  of 
the  relief  department  and  of  the  company  created  by  the  mem- 
bership of  such  member  in  the  relief  fund  shall  thereupon  be 
forfeited  without  any  declaration  or  other  act  by  the  relief 
department  or  the  company;  but  the  superintendent  may,  in 
his  discretion,  waive  such  forfeiture  upon  condition  that  all 
pending  suits  shall  first  be  dismissed.  If  a  claim  for  damages 
on  account  of  injury  to  or  death  of  a  member  shall  be  settled 
by  the  company,  or  any  company  associated  therewith  as  afore- 
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said,  without  suit,  or  by  compromise,  such  settlement  shall  re- 
lease the  relief  department  and  the  company  from  all  claims  for 
benefits  on  account  of  such  injury  or  death." 

At  the  conclusion  of  the  evidence,  his  honor  stated  that  he 
would  charge  the  jury  "that  the  defendant  company,  having  paid 
a  part  of  the  relief  money  to  the  plaintiff  and  the  plaintiff  hav- 
ing accepted  it,  whether  it  was  the  full  amount  or  not,  if  he 
accepted  any  part  of  it,  he  could  not  recover,"  and  in  deference 
thereto  the  plaintiff  submitted  to  judgment  of  nonsuit,  and 
appealed. 

Kellum  &  LougMin  and  Herbert  McClammy,  for  appellant. 
Davis  &  Davis  and  Geo,  B,  Elliott^  for  appellee. 

Allen,  J.  (after  stating  the  facts  as  above).  The  plaintiff 
having  introduced  evidence  tending  to  prove  that  he  was  injured 
by  the  negligence  of  the  defendant,  it  follows  that  there  was 
error  in  the  ruling  of  his  honor,  unless  the  acceptance  of  benefits 
from  the  relief  department  by  the  plaintiff  after  his  injury  oper- 
ates to  release  the  defendant  company  from  liability.  We  think 
it  does  not  have  this  effect  under  the  evidence  in  this  case,  for 
two  reasons: 

[1]  (1)  It  does  not  appear  that  there  is  any  consideration  for 
the  release  moving  from  the  defendant.  The  answer  alleges  that 
the  defendant  has  expended  large  sums  in  maintaining  the  relief 
department,  and  inycontributions  to  the  fund  from  which  bene- 
fits are  paid  to  members,  but  these  are  matters  of  defense,  and 
under  our  system  of  pleading  are  deemed  to  be  denied  by  the 
plaintiff,  and  no  evidence  was  introduced  in  support  of  the  allega- 
tions of  the  answer.  The  evidence  does  not  disclose  that  the 
defendant  has  paid  $1  for  operating  expenses  or  otherwise,  or 
that  the  plaintiff  has  received  anything  that  he  has  not  paid  for 
by  his  own  contributions.  The  only  reference  in  the  evidence 
to  the  payment  of  any  sum  by  the  defendant  is  in  the  following 
question  and  answer:  "I  ask  you  if  all  this  money  that  has 
been  paid  into  the  relief  department,  and  upon  which  the  relief 
department  has  been  operated,  has  not  been  the  wages  taken  out 
of  the  laborers  of  the  Atlantic  Coast  Line?  Ans.  No,  sir."  The 
authorities  are  uniforrii  that  a  release  must  be  founded  on  a  valu- 
able consideration,  and  that  the  plea  is  not  good,  unless  the  con- 
sideration is  alleged.  18  A.  &  E.  Encv.  PI.  &  Pr.  p.  92;  Storv, 
Ea.  PI.  §  797;  1  Don.  Ch.  Pr.  670; 'Hale  v,  Grogan,  99  Kv. 
173,  35  S.  W.  282;  Maness  v.  Henry,  96  Ala.  458,  11  South.  410; 
Swan  V.  Benson,  31  Ark.  730;  Scott  v,  Scott,  105  Ind.  584,  5  N. 
E.  397.  In  Crawlev  v.  Timberlake,  36  N.  C.  350,  Chief  Justice 
Ruffin  says :  "A  court  of  equity  does  not  sustain  these  short- 
hand bars,  such  as  a  release,  a  stated  account,  and  the  like, 
unless  they  be  pleaded  as  not  only  existing  instruments,  but 
also  as  being  fair  and  wise,  and  proper  to  be  equitably  enforced. 
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*  *  *  So,  with  respect  to  this  particular  subject  of  a  release 
now  before  us,  Lord  Redisdale  states  (in  Hughes  v,  Kearney, 
1  Sch.  &  Lef.)  that  the  plea  of  release  must  set  out  the  considera- 
tion upon  which  it  was  made,  if  it  be  impeached  in  that  point. 

*  *  *  In  other  words,  the  release,  unless  fairly  obtained  and  on 
a  proper  consideration,  ought  not  to  preclude  the  court  from  go- 
ing into  the  case,  and  dealing  out  justice  to  the  parties  according 
to  its  real  facts/'  The  case  was  approved  in  Shaw  v,  Williams, 
100  N.  C.  281,  6  S.  E.  196,  and  in  Boutten  v.  Railroad,  128  N. 
C.  341,  38  S.  E.  921,  the  court  quotes  with  approval  this 
language  from  Shaw  v.  Williams,  supra:  "And  so  every  re- 
lease must  be  founded  on  some  consideration,  otherwise  fraud 
must  be  presumed."  Some  of  the  authorities  speak  of  trans- 
action of  this  character  as  a  release,  and  others  as  an  accord  and 
satisfaction,  but,  by  whatever  name  it  is  called,  it  is  pleaded  by 
the  defendant  as  a  binding  contract  existing  between  it  and 
the  plaintiff;  and  a  promise  without  consideration  cannot  be 
enforced.  If  it  is  necessary  to  a  good  plea  to  allege  the  considera- 
tion, the  party  relying  on  the  defense  assumes  the  burden  of 
providing  the  allegation  as  made.  He  is  not  required  to  prove  a 
full  consideration,  but  it  must  be  valuable,  and  as  such  must  not 
be  so  small  as  to  cause  one  of  ordinary  discretion  and  judgment 
to  sav  he  paid  nothing.  Fullenwider  v.  Roberts,  20  N.  C.  420; 
Worthy  v,  Caddell,  76  N.  C.  86. 

The  defendant  contends,  however,  that,  in  the  absence  of  evi- 
dence proving  the  payment  of  a  consideration,  the  guaranty  by 
the  defendant  to  fulfill  the  obligations  of  the  department,  and 
its  agreement  to  supply  the  necessary  facilities  for  conducting 
its  business  and  to  pay  all  the  operating  expenses,  furnishes  a 
consideration.  Ordinarily  this  would  be  true,  but  we  cannot  con- 
cede its  sufficiency,  standing  alone,  to  support  a  release  of  the 
plaintiff's  cause  of  action,  when  considered  in  connection  with 
the  other  regulations  of  the  department.  The  department  has 
been  established  bv  the  defendant,  and  its  rules  and  regulations 
made  by  it.  Under  these  rules  and  regulations,  it  retains  the 
control  of  the  department,  with  the  power  to  make  changes  as 
it  sees  fit,  and  it  determines  the  contributions  of  members,  and 
may  decrease  or  increase  them.  It  is  therefore  possible  for  the 
defendant  to  fix  the  amounts  to  be  contributed  by  members  large 
enough  to  save  it  harmless  from  loss  on  account  of  accident  and 
negligence,  and  to  throw  on  the  employees  a  burden  which  does 
not  rightfully  belong  to  them.  If  such  a  result  should  be  reached, 
and  it  appeared  affirmatively  that  the  defendant  paid  nothing 
under  its  rules  and  regulations,  the  promises  of  the  defendant 
"to  guarantee,"  etc.,  would  be  promises  incorporated  in  the  regula- 
tions by  the  defendant,  without  any  expectation  of  being  called 
on  to  perform  them,  and  would  not  furnish  a  consideration,  and 
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under  such  circumstances  the  acceptance  of  benefits  would  not 
affect  the  right  to  recover. 

[2]  (2)  If  a  consideration  had  been  proven,  it  appears,  ac- 
cording to  the  evidence  of  the  plaintiff,  that  he  was  entitled  to 
receive  benefits  for  eight  months,  and  that  he  was  paid  for  four 
months.  In  the  consideration  of  this  phase  of  the  case,  it  must 
be  remembered  that  it  is  the  ^'acceptance  of  benefits,"  not  the 
acceptance  of  a  promise  to  pay  benefits,  that  bars  a  recovery.  The 
transaction  partakes  of  the  nature  of  an  accord  and  satisfac- 
tion, which  to  be  effectual,  must  be  performed  in  its  entirety. 
If  performed  in  part  only,  the  original  right  of  action  remains, 
ancf  the  party  to  be  charged  is  allowed  what  he  has  paid  in  diminu- 
tion of  the  amount  claimed.  Chief  Justice  Bleckley  states  the 
rule  with  its  qualifications,  in  Railway  Co.  zk  Clem,  80  Ga.  539,  7 
S.  E.  86.  He  says :  "As  long  as  the  accord  is  executory,  although 
it  is  partially  performed,  the  original  cause  of  action  is  not  ex- 
tinguished, and  an  action  may  be  brought  upon  it ;  and  the  remedy 
of  the  defendant  is  to  plead  his  part  performance  as  a  satisfaction 
pro  tanto.  He  gets  credit  for  all  he  has  paid  upon  it,  but  the  right 
of  action  is  not  extinguished  by  an  accord  merely  without  com- 
plete satisfaction,  where  the  parol  contract  is  that  performance, 
not  mere  promise,  is  to  constitute  the  satisfaction,  though,  if 
a  promise  is  to  constitute  it  before  performance,  then  the  accord 
is  executed  by  the  promise."  Blackstone  says:  "An  accord  is 
a  satisfaction  agreed  upon  between  the  party  injuring  and  the 
party  injured,  which,  when  performed,  is  a  bar  to  all  actions 
on  this  account."  3  Bl.  Com.  15.  "Accord  executory  without 
performance  accepted  is  no  bar.  Accord  with  part  execution 
cannot  be  pleaded  in  satisfaction.  The  accord  must  be  completely 
executed  to  sustain  a  plea  of  accord  and  satisfaction."  Bacon,  Abr., 
tit.  Accord  &  Satisfaction,  A.  &  C.  In  Peytoes'  Case,  9  Co.  79, 
it  is  said :  "And  every  accord  ought  to  be  full,  perfect  and  com- 
plete, for,  if  divers  things  are  to  be  done  and  performed  by  the 
accord,  the  performance  of  part  is  not  sufficient,  but  all  ought  to 
be  performed."  These  and  other  authorities  to  the  same  effect 
are  cited  with  approval  in  Kromer  v.  Heim,  75  N.  Y.  574,  31 
Am.  Rep.  491;  and  in  conclusion  the  court  there  says:  "The 
doctrine  which  has  sometimes  been  asserted  that  mutual  promises, 
which  give  a  right  of  action,  may  operate  and  are  good  as  an 
accord  and  satisfaction  of  a  prior  obligation,  must,  in  this  state, 
be  taken  with  the  qualification  that  the  intent  was  to  accept  the 
new  promise  as  a  satisfaction  of  the  prior  obligation.  Where 
the  performance  of  the  new  promise  was  the  thing  to  be  received 
in  satisfaction,  then,  until  performance,  there  is  not  complete 
accord,  and  the  original  obligation  remains  in  force."  The  follow- 
ing authorities  announce  the  same  rule:  5  Lawson  R.  &  R.  §§ 
2567,  2568;  2  Par.  Con.  ( 5th  Ed.)  p.  683 ;  1  Cyc.  p.  315,  and  cases 
in  note;  Clark,  Com.  491. 
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There  are  three  cases  bearing  directly  on  the  effect  of  the  pay- 
ment or  a  part  of  the  benefits  due  under  the  provisions  of  a  relief 
department  on  the  original  cause  of  action  for  negligence — Penn. 
Co.  V,  Chapman,  220  111.  428,  77  N.  E.  248;  Johnson  v.  Railroad, 
58  S.  C.  488,  36  S.  E.  851 ;  and  Petty  v.  Brunswick  Railroad, 
109  Ga.  666,  35  S.  E.  82.  In  the  Illinois  case  it  is  held  that  part 
performance  does  not  extinguish  the  right  of  action  for  negli- 
gence, and  the  cases  from  South  Carolina  and  Georgia  hold  to 
the  contrary.  These  last  cases  from  South  Carolina  and  Geor- 
gia proceeded  upon  the  idea  that,  by  the  terms  of  the  relief  de- 
partment then  before  the  court,  the  employee  had  stipulated  that 
the  acceptance  to  any  benefit  released  the  right  of  action,  as  ap- 
pears from  what  is  said  Petty  Case.  "Petty  (the  plaintiff) 
therein  expressly  stipulated  that  acceptance  by  him  from  the 
relief  and  hospital  department  of  any  of  the  benefits  provided  for 
by  its  regulations  should  operate,  without  more,  to  release  the 
defendant  company  from  all  claims  for  damages  he  might  have 
against  it;"  and  it  is  upon  this  ground  that  the  case  is  distin- 
guished from  Railway  Co.  v,  Clem,  supra.  We  do  not  so  under- 
stand the  rules  and  regulations  before  us.  In  an  extended  note 
to  Johnson  v.  Fargo,  6  Am.  &  Eng.  Ann.  Cas.  3,  practically  all 
the  cases  considering  the  terms  of  relief  departments  and  their 
legal  effect  are  collected,  and  among  others  the  three  above  re- 
ferred to.  After  stating  the  rule  adopted  by  the  Georgia  and 
South  Carolina  courts,  the  editors  say :  "It  will  be  observed  that 
his  doctrine  is  not  only  opposed  to  the  reasoning  in  Penn.  Co.  v. 
Chapman,  but  is  inconsistent  with  the  well-considered'  cases,  cited 
supra,  holding  that  it  is  the  receipt  of  benefits  under  the  con- 
tract, and  not  the  contract  itself,  that  binds  the  employee."  We 
conclude,  therefore,  that  the  weight  of  authority  and  the  reason 
of  the  thing  favor  the  rule  that  a  payment  of  a  part  of.  the  benefits 
to  which  the  employee  is  entitled  does  not  prevent  the  prosecu- 
tion of  an  action  to  recover  damages  for  negligence,  in  the  ab- 
sence of  an  express  stipulation  that  the  acceptance  of  a  part 
shall  have  that  effect,  and  we  so  hold. 

[3]  This  disposes  of  the  appeal,  but  the  rules  and  regulations 
of  the  relief  department  are  in  evidence,  and  the  question  has 
been  fully  argued  as  to  the  effect  of  an  acceptance  of  all  the  bene- 
fits to  which  an  employee  is  entitled  from  a  fund  to  which  the 
defendant  has  contributed  on  his  right  of  action  for  negligence, 
and,  as  the  question  will  necessarily  arise  again,  it  is  our  duty 
to  consider  it.  The  question  is  undecided  by  this  court.  The 
views  expressed  in  Barden  z\  Railroad,  152  N.  C.  318,  67  S.  E. 
971,  relied  on  by  the  plaintiff,  are  entitled  to  great  respect,  emanat- 
ing, as  they  do,  from  a  member  of  this  court  of  learning  and  of 
much  capacity  for  research,  but  the  point  in  controversy  here  was 
not  raised  in  that  case. 

In  the  Barden  Case  no  benefits  were  paid  to  the  employee, 
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and  the  defendant  railroad  company  did  not  rely  on  the  provi- 
sions of  the  relief  department  as  a  defense.  On  the  contrary, 
both  plaintiff  and  defendant  admitted  the  validity  of  the  rules 
and  regulations  of  the  department.  The  case  in  brief  was  this: 
The  plaintiff  alleged  in  his  complaint:  (1)  That  the  defendant 
was  a  railroad  corporation.  (2)  That  it  maintained  a  relief 
department.  (3)  That  as  a  part  of  its  relief  department  it  main- 
tained a  hospital.  (4)  That  in  this  hospital  it  employed  surgeons 
and  physicians.  (5)  That  he  was  an  employee  of  the  defendant 
and  a  member  of  the  relief  department.  (6)  That  as  such  he 
was  entitled  to  be  treated  in  the  hospital  when  sick  or  disabled. 
(7)  That  he  was  suffering  from  fistula,  and  was  admitted  to 
the  hospital,  and  there  negligently  treated  by  the  physicians. 

The  argument  of  the  plaintiff  was  that  the  relief  department 
was  an  agency  of  the  railroad ;  that  the  hospital  was  a  part  of  the 
department;  that  the  physicians  were  employed  in  the  hospital, 
and  the  conclusion  deduced'  was  that  the  physicians  were  agents 
of  the  railroad,  and  therefore  it  was  responsible  for  their  negli- 
gence. The  defendant  demurred  to  the  complaint  upon  the  ground 
that  it  did  not  state  a  cause  of  action,  in  that  it  was  not  alleged 
that  the  defendant  failed  to  exercise  due  care  in  the  selection  of 
the  physicians.  The  demurrer  was  overruled  by  the  judge  of  the 
superior  court,  but  on  appeal  this  ruling  was  reversed,  and  the 
complaint  held  to  be  insufficient.  We  therefore  regard  the 
question  as  an  open  one  presented  for  our  decision. 

It  has  been  considered  by  the  highest  courts  of  Alabama, 
Georgia,  South  Carolina,  Maryland,  Pennsylvania,  New  Jersey, 
New  York,  Ohio,  Indiana,  Illinois,  Iowa,  and  Nebraska,  and  by 
the  Circuit  Courts  and  the  Circuit  Courts  of  Appeal  of  the  United 
States,  and,  with  two  exceptions,  it  has  been  held  that  an  accept- 
ance of  all  the  benefits  under  the  rules  and  regulations  of  a  relief 
department,  when  it  is  the  voluntary  act  of  the  employee,  and  is 
free  from  undue  influence  or  fraud,  bars  an  action  for  negligence. 
The  exceptions  are  Pittsburg  R.  R.  v,  Montgomerv,  152  Ind. 
1,  49  N.  E.  582,  69  L.  R.  A.  785,  71  Am.  St.  Rep.' 301,  which 
was  overruled  in  Pittsburg  R.  R.  v,  Moore,  152  Ind.  345,  53 
N.  E.  290,  44  L.  R.  A.  638,  and  Miller  y.  Railroad  (C.  C.) 
65  Fed.  305,  which  was  disapproved  on  this  point  on  appeal  to 
the  Circuit  Court  of  Appeals,  76  Fed.  439,  22  CCA.  264. 
We  do  not  cite  in  support  of  the  proposition  the  English  cases 
of  Clement  v.  Railroad,  2  Q.  B.  Div.  490,  Griffiths  v.  Dudley, 
9  Q.  B.  Div.  362,  and  the  Queen  7'.  Grevier  Can.  Sup.  C  30,  p. 
50,  because  they  hold  that  a  regulation  is  permissible  which  gives 
no  option  to  the  employee  to  accept  benefits  or  sue,  and  which 
compels  him  to  accept  the  benefits,  although  injured  by  the  neg- 
ligence of  his  employer,  which  we  would  not  follow.  In  the  cases 
which  have  come  before  the  courts,  it  would  seem  that  everv 
attack  conceivable  has  been  made  on  the  relief  department. 
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It  has  been  urged  that  it  is  against  public  policy,  that  there  is 
no  privity  of  contract  between  the  employee  and  the  railroad,  and 
that  there  is  no  consideration  to  support  a  release  of  a  right  of 
action,  and  in  reply  the  courts  say,  as  stated  in  Eckman  v.  Rail- 
road, 169  111.  318,  48  N.  E.  498,  38  L.  R.  A.  750:  "  'The  various 
courts  which  have  had  this  question  under  consideration  appear  to 
agree  that  the  stipulation  in  question  is  not  opposed  to  sound 
public  policy,  but,  on  the  whole,  is  conducive  to  the  well-being 
of  those  whom  it  immediately  affects,  inasmuch  as  many  rail- 
road employees,  owing  to  the  dangerous  character  of  their  em- 
plo>Tnent,  are  hurt  without  any  culpable  negligence  on  the  part 
of  their  employer,  and  inasmuch  as  the  employee  retains,  until 
after  he  sustains  an  injury,  the  right  to  elect  whether  he  will  sue 
his  employer  for  negligence  or  accept  benefits  from  the  associa- 
tion. It  also  appears  to  be  agreed  that  the  obligation  assumed 
by  the  employer  to  maintain  and  support  such  association  by 
contributing  the  funds  necessary  for  that  purpose  creates  a 
privity  of  contract  between  the  employer  and  all  the  members 
of  the  association,  and  at  the  same  time  furnishes  a  sufficient 
consideration  to  support  such  contract.'  Substantially  the  same 
language  and  reasoning  have  been  used  in  the  following  cases, 
all  of  which  sustain  the  sufficiency  of  such  a  defense:  Maine  v. 
Railroad  Co.,  109  Iowa,  260,  70  N.  W.  630;  Railroad  Co.  v. 
Bell,  44  Neb.  44  [62  N.  W.  314] ;  Donald  v.  Railroad  Co.,  93 
Iowa,  284,  61  N.  W.  971  [33  L.  R.  A.  492] ;  Railroad  Co.  v. 
Wymore,  40  Neb.  645  [58  N.  W.  1120] ;  Vickers  v.  Railroad  Co. 
[C.  C]  71  Fed.  139;  Lease  z\  Pennsylvania  Co.,  10  Ind.  App. 
47   [37  N.  E.  423];  Ringle  r.  Pennsylvania  Co.,  164  Pa.  529 

30  Atl.  492,  44  Am.  St.  Rep.  628]  ;  Shaver  v.  Pennsylvania  Co. 

C.  C]  71  Fed.  931 ;  Otis  v.  Pennsvlvania  Co.  [C.  C]  71  Fed. 
136;  Johnson  v.  Railroad  Co.,  163  Pa*!  127  [29  Atl.  854]  ;  Spitze  v. 
Railroad  Co.,  75  Md.  162  [23  Atl.  307,  32  Am.  St.  Rep.  378] ; 
Fuller  V,  Relief  Ass'n,  67  Md.  433  [10  Atl.  237]  ;  Graft  v.  Rail- 
road Co.  (Pa.)  8  Atl.  206;  Martin  v.  Railroad  Co.  [C.  C]  41 
Fed.  125 ;  State  v.  Railroad  Co.  [C.  C]  36  Fed.  655 ;  Owens  v. 
Railroad  Co.  [C.  C]  35  Fed.  715  [1  L.  R.  A.  75].  *  *  *  In 
the  case  at  bar  the  appellee  contributes  largely  to  the  fund  under 
its  agreement  to  make  up  or  guarantee  deficits,  to  furnish  surgi- 
cal aid  and  attendance,  to  pay  all  the  expenses  of  administration 
and  management,  and  to  become  responsible  for  the  safe-keep- 
ing of  the  funds  of  the  relief  department." 

It  is  a  fact  that  the  employee  is  not  compelled  to  accept  the 
benefits,  that  he  has  the  choice  after  his  injury  to  accept  benefits 
or  to  sue  to  recover  damages,  which  saves  the  rules  and  regula- 
tions from  condemnation  as  a  contract  ae^ainst  public  policy  or 
against  negligence.  To  denv  this  right  of  exercising;  his  choice 
to  the  employee  would  be  equivalent  to  saying  that,  when  injured, 
he  can  make  no  settlement  with  his  employer.     "The  injured 
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party,  therefore,  is  not  stipulating  for  the  future,  but  settling 
for  the  past.    He  is  not  agreeing  to  exempt  the  company  from 
liability  for  negligence,  but  accepting  compensation  for  any  in- 
jury already  caused  thereby.    He  may  as  well  accept  it  in  install- 
ments as  in  a  single  sum,  and  from  an  appointed  fund  to  which 
the  company  has  contributed  as  from  the  company's  treasury  as 
a  result  of  litigation.     The  substantial  feature  of  the  contract, 
which  distinguishes  it   from  those  held  void  as  against  public 
policy,  is  that  the  party  retains  whatever  right  of  action  he  may 
have  until  after  knowledge  of  all  the  facts,  and  an  opportunity  to 
make  his  choice  between  the  sure  benefits  of  the  association  or 
the  chances  of  litigation.    Having. accepted  the  former,  he  cannot 
justly  ask  the   latter  in  addition."     Johnson  v.   Railroad,    163 
Pa.  127,  29  Atl.  854.     The  same  reasoning  meets  the  objection 
that  the  rules  and  regulations  are  in  violation  of  the  statutes  exist- 
ing in  many  states,  invalidating  agreements  between  employer 
and  employee,  having  for  their  object  the  exemption  of  the  em- 
plover  from  liability  for  negligence.     Hamilton  v.  Railroad  (C. 
C./  118  Fed.  92;  Petty  v.  Railroad,  109  Ga.  666,  35  S.  E.  82; 
Pittsburg  R.  R.  z\  Moore,  152  Ind.  345,  53  N.  E.  290,  44  L.  R. 
A.  638;  Pittsburg  R.  R.  v,  Hosea,    152  Ind.  412,  53  N.  E.  419; 
Donald  v.  Railroad,  93  Iowa,  284,  61  N.  W.  971,  33  L.  R.  A. 
492;  Pittsburg,   etc.,  R.  Co.  v.  Cox,  55  Ohio  St.  497,  45   X. 
E.  641,  35  L.  R.  A.  507;  Day  v.  Railroad,  179  Fed.  30,  102  C. 
C.  A.  654.    The  opinion  in  the  last  case  was  written  by  Connor, 
J.,  and  concurred  in  by  Judges  Goff  and  Pritchard,  in  which  it 
is  said :    "Assuming  that  the  averments  of  the  declaration  bring 
the  plaintiff's  case  within  the  provisions  of  the  Constitution,  and 
that  *he  was  injured  by  an  act  or  omission  of  a  fellow  servant/ 
as  defined  and  limited  by  the  language  of  the  section,  does  the 
contract,  set  forth  in  the  special  plea,  waive  any  of  the  ^benefits' 
conferred  by  said  section  ?    It  is  manifest  that  by  becoming  a  mem- 
ber of  the  relief  department  plaintiff  did  not  waive  or  deprive 
himself  of  the  right  to  maintain  an  action  against  defendant 
for  an  injury  sustained  by  him  while  in  its  service  as  defined  by 
the  Constitution  'by  an  act  or  omission  of  a   fellow  servant.' 
There  is  nothing  in  the  rules  and  regulations  of  the  relief  depart- 
ment which  could  be  averred  or  pleaded  in  bar  of  an  action 
brought  by  him  for  such  injury ;  nor  did  he  becoming  a  member 
thereof  make  any  'contract,  express  or  implied,'  by  which  he 
waived  any  of  the  'benefits'  conferred  upon,  or  secured  to,  him 
by  the  Constitution.     Giving  the  language  of   the  section  the 
most     liberal     construction     possible,     nothing     more     is     se- 
cured    to     the     employee      injured     by     the     negligence   of 
a  fellow  servant  than  the  right  to  recover  from  the  common 
master  damages  for  such  injury  in  the  same  manner  and  to  the 
same  extent  as  if  the  same  acts  or  omissions  were  those  of 
the  master  himself  in  the  performance  of  a  nonassignable  duty. 
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We  are  unable  to  perceive  how  by  any  possible  interpretation  the 
scheme  known  as  the  relief  department,  or  becoming  a  member 
thereof,  can  be  said  to  waive  the  right  of  action  secured  to  the 
employee  by  the  Constitution.  As  uniformly  held  by  other  courts, 
in  which  the  same  contention  has  been  made,  the  employee  does 
not  waive,  or  agree  to  waive,  any  rights  to  which  he  is  entitled  by 
becoming  a  member  of  the  relief,  department.  He  simply  agrees 
that,  after  the  injury  is  sustained,  and  his  cause  of  action  accrues 
lie  will  elect  whether  to  sue  for  damages  or  accept  the  benefit  se- 
cured by  the  relief  department — ^that  he  will  not  do  both.  There 
is  no  suggestion  that  plaintiff  made  his  election  under  such  cir- 
cumstances or  conditions  either  mental,  moral  or  physical,  making 
it  inequitable  to  enforce  it.  Similar  statutes  have  been  enacted, 
whereby  agreements  made  in  advance  of  an  injury,  caused  by 
the  negligence  of  a  fellow  servant  or  defective  appliances,  ways, 
or  means,  are  declared  to  be  invalid.  The  courts  have  held  that 
"becoming  a  member  of  the  relief  department  was  not  within  the 
letter  or  spirit  of  these  statutes." 

[4]  Again,  it  is  contended  that  the  business  is  that  of  insur- 
ance, and  that  it  is  outside  of  the  powers  granted  to  a  corporation 
to  do  a  railroad  business.  The  authorities  hold  the  contrary  view. 
Maine  v.  Railroad,  109  Iowa,  260,  70  N.  W.  630;  State  v.  Rail- 
road, 68  Ohio  St.  41,  67  N.  E.  93,  64  L.  R.  A.  405,  96  Am.  St. 
Rep.  635 ;  Beck  v.  Railroad,  63  N.  J.  Law,  232,  43  Atl.  908,  76 
Am.  St.  Rep.  211.  In  the  New  Jersey  case  the  court  says:  "We 
must  recognize  that  it  (the  railroad)  has  either  express  or  im- 
plied power  to  engage  the  services  of  many  men,  and  contract  with 
them  as  to  the  compensation  they  shall  receive  for  their  serv- 
ices. Each  of  such  employees  is  engaged  in  an  employment  which 
subjects  him  to  the  hazard  of  injury  and  the  danger  of  death. 
Each  is  possessed  of  the  liberty  to  contract  with  the  employer  re- 
specting his  compensation.  A  contract  by  which  an  employee 
permits  such  an  employer  to  create  a  fund  in  part  out  of  his 
wages,  supplemented  by  a  contribution  by  the  employer  when  nec- 
essary, out  of  which  relief  for  sick  and  injured  employees  is  pro- 
vided, and  by  which  the  employer  undertakes  to  manage  the  fund 
and  furnish  the  agreed-on  relief,  is,  in  my  judgment,  within  the 
implied  powers  of  the  employer,  if  a  corporation.  On  the  part 
of  the  employer,  such  a  scheme  may  be  deemed  likely  to  increase 
the  efficiency  of  the  force  it  employs,  and  on  the  part  of  the  em- 
ployee it  may  tend  to  relieve  from  anxiety  as  to  support  if  in- 
jured by  any  of  the  many  dangers  to  which  he  is  daily  and  hourly 
exposed.  As  incidental  to  the  contract  of  employment  and  com- 
pensation, therefore,  it  is  not  ultra  vires." 

The  following  authorities  are  also  in  point :  Sturgiss  v.  Rail- 
road, 80  S.  C.  i67,  60  S.  E.  940;  Fuller  z\  Relief  Ass'n,  67  Md. 
436,  10  Atl.  237;  Chicago  v,  Curtis,  51  Neb.  442,  71  N.  W.  42, 
66  Am.  St.  Rep.  456;  Chicago  r.  Bell,  44  Xeb.  44,  62  X.  W.  314; 


446       Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S 

King  V,  Atlantic  Coast  Line  R.  Co 

Harrison  v.  Railroad,  144  Ala.  252,  40  South.  394;  A.  C.  L.  v. 
Dunning,  166  Fed.  850,  94  C.  C.  A.  128;  Carter  v.  Railroad,  115 
Ga.  853,  42  S.  E.  239;  Owens  v.  Railroad  (C.  C.)  35  Fed.  718, 
1  L.  R.  A.  75 ;  Spitze  v.  Railroad,  75  Md.  168,  23  Atl.  307,  32 
Am.  St.  Rep.  378;  Otis  v.  Railroad  (C.  C.)  71  Fed.  136;  Lease  v. 
Railroad,  10  Ind.  App.  57,  37  N.  E.  423;  Ringle  v.  Railroad,  164 
Pa.  532,  30  Atl.  492,  44  Am.  S.t.  Rep.  628;  Railroad  v,  Elwood,. 
25  Ind.  App.  674,  58  N.  E.  866 ;  Brown  v.  Railroad,  6  App.  D.  C, 
244;  Graft  v.  Railroad  (Pa.)  8  Atl.  207;  Clinton  v.  Railroad,  60 
Neb.  692,  84  N.  W.  90;  Black  v.  Railroad  (C.  C.)  36  Fed.  655; 
Martin  v.  Railroad  (C.  C.)  41  Fed.  126;  Colaizzi  v.  Railroad,. 
143  App.  Div.  638,  128  N.  Y.  Supp.  312,  March  term,  1911;  3 
Elliott  on  Railroads,  §  1379  et  seq.  Up  to  this  point  we  have 
considered  the  effect  of  the  voluntary  acceptance  by  the  employee 
of  the  benefits  to  which  he  is  entitled,  based  upon  the  language  of 
the  rules  and  regulations,  and  uninfluenced  by  other  matters,  and 
hold'  that  such  acceptance  operates  as  a  release  or  an  accord  and 
satisfaction  of  a  claim  for  damages  on  account  of  negligence  when 
based  on  a  consideration  moving  from  the  defendant.  If,  how- 
ever, the  release  is  not  voluntary,  and  if  it  is  procured  by  undue 
influence  or  fraud,  or  has  no  consideration  to  support  it,  it  will 
not  avail  as  a  defense. 

[5]  The  history  of  the  relief  department  justifies  the  courts  in 
subjecting  settlements  made  thereunder  to  close  scrutiny.  They 
seem  to  have  kept  pace  with  the  employer's  liability  acts,  and  as 
one  of  these  was  passed  a  relief  department  would  be  organized. 
The  English  act,  on  which  most  of  the  American  statutes  are 
based,  went  into  effect  on  the  1st  day  of  January,  1880,  and  on 
the  same  day  the  owner  of  a  colliery  notified  his  employees  they 
must  look  to  the  department  in  the  event  of  injury  by  negligence, 
and  from  then  until  now  the  effort  has  continued  to  avoid  the  in- 
creased liability  imposed  by  the  acts.  In  so  far  as  those  efforts 
are  legitimate  and  fair,  they  should  be  upheld,  and  no  further. 
By  "undue  influence"  is  meant  a  controlling  influence,  one  which 
impels'  a  person  to  do  an  act  he  would  not  otherwise  do.  West- 
brook  %K  Wilson,  135  N.  C.  402,  47  S.  E.  467;  In  re  Abee,  146 
N.  C.  274,  59  S.  E.  700.  As  is  well  said  by  Justice  Brown  in 
Re  Will  Amelia  Everett,  153  N.  C.  85,  68  S.  E.  924:  "Expe- 
rience has  shown  that  direct  proof  of  undue  or  fraudulent  in- 
fluence is  rarely  attainable,  but  influence  from  circum- 
stances must  determine  jt.  *  *  *  Undue  influence  is 
generally  pr(Tved  by  a  number  of  facts,  each  one  of  which 
standing  alone  may  be  of  little  weight,  but,  when  collectively 
stated,  may  satisfy  a  rational  mind  of  its  existence."  When  it 
is  in  issue,  the  jury  have  the  right  to  consider  the  relation  of  the 
parties,  the  circumstances  connected  with  their  relationship,  the 
condition  and  situation  of  the  parties  at  the  time  of  the  transac- 
tion, the  adequacy  of  the  consideration,  and  any  other  relevant 
facts. 
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The  relation  of  employer  and  employee  is  not  one  of  those  re- 
garded as  confidential,  from  which  a  presumption  of  fraud  or  un- 
due influence  will  arise,  but  it  is  recognized  by  the  court  that  the 
employer  has  great  influence  in  determining  the  conduct  of  the 
employee,  and  may  use  it  to  his  injury.  It  is  upon  this  ground 
that  the  statutes  regulating  the  hours  of  labor  are  sustained,  as 
stated  in  Holden  v.  Hardy,  169  U.  S.  366,  18  Sup.  Ct.  383,  42  L. 
Ed.  780.  "The  Legislature  has  also  recognized  the  fact,  which 
the  experience  of  legislators  in  many  states  has  corroborated,  that 
the  proprietors  of  these  establishments  and  their  operatives  do 
not  stand  upon  equality,  and  that  their  interests  are  to  a  certain 
extent  conflicting.  The  former  naturally  desire  to  obtain  as  much 
labor  as  possible  from  their  employees,  while  the  latter  are  often 
induced  by  the  fear  of  discharge  to  conform  to  regulations  which 
their  judgment,  fairly  exercised,  would  pronounce  to  be  detrimen- 
tal to  their  health  or  strength.  In  other  words,  the  proprietors 
lay  down  the  rules,  and  the  laborers  are  practically  constrained 
to  obey  them.  In  such  cases  self-interest  is  often  an  unsafe 
guide,  and  the  Legislature  may  properly  interpose  its  authority." 
This  language  was  approved  by  the  Supreme  Court  of  the  United 
States  in  an  opinion  written  by  Mr.  Justice  Hughes  in  Railroad  v, 
McGuire,  219  U.  S.  552,  31  Sup.  Ct.  259,  55  L.  Ed.  328.  It  is  also 
competent  to  consider  the  fact  that  the  option  to  accept  benefits 
or  sue  is  in  the  application  for  membership,  and  that  the  defend- 
ant has  control  of  the  department  and  prescribes  its  rules  and 
regulations.  It  is  true  that  it  is  the  acceptance  of  benefits  that 
bars  the  action,  when  free  from  fraud  or  undue  influence,  but  this 
acceptance  receives  its  vitality  from  the  clause  in  the  application 
for  membership,  or,  as  is  said  in  the  McGuire  Ca§e :  "The  pay- 
ment of  benefits  is  the  performance  of  the  promise  to  pay  con- 
tained in  the  contract  of  membership." 

The  situation  of  the  employee  at  the  time  he  accepts  the  bene- 
fits, his  condition  and  surroundings  are  relevant.  Was  it  soon 
after  his  injury  and  while  suflFering,  or  was  he  surrounded  by  the 
employees  of  the  company,  with  no  opportunity  to  confer  with  re- 
lations or  friends?  In  2  Pom.  Eq.  Jur.  §  948,  it  is  said:  "When- 
ever a  person  is  in  pecuniary  necessity  and  distress,  so  that  he 
would  be  likely  to  make  any  undue  sacrifice,  and  advantage  is 
taken  of  such  condition  to  obtain  from  him  a  conveyance  or  con- 
tract which  is  unfair,  made  upon  an  inadequate  consideration  and 
the  like,  even  though  there  be  no  actual  duress  or  threats,  equity 
may  relieve  defensively  or  affirmatively."  Note,  however,  that  it 
is  not  pecuniary  necessity  and  distress  which  are  the  basis  of  the 
equity  jurisdiction,  but  it  is  taking  advantage  of  this  condition. 
Again,  Pomeroy  says  (Vol.  2,  §  851)  :  "Where  there  is  no  coer- 
cion amounting  to  duress,  but  a  tranaction  is  the  result  of  a  moral, 
social,  or  domestic  force  exerted  upon  a  party,  controlling  the  free 
action  of  his  will  and  preventing  any  true  consent,  equity  may  re- 
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lieve  against  the  transaction  on  the  ground  of  undue  influence, 
even  though  there  may  be  no  invalidity  at  law.  In  the  vast  ma- 
jority of  instances  undue  influence  naturally  has  a  field  to  work 
upon  in  the  condition  or  circumstances  of  the  person  influenced 
which  render  him  peculiarly  susceptible  and  yielding,  his  depend- 
ent or  fiduciary  relation  towards  the  one  exerting  the  influence, 
his  mental  or  physical  weakness,  his  pecuniary  necessity,  his  ig- 
norance, lack  of  advice,  and  the  like.  All  these  circumstances, 
however,  are  incide.ntal,  not  essential." 

The  consideration  paid  to  the  employee  is  important,  and  may 
be  controlling,  but  it  is  not  to  be  determined  alone  by  the  amount 
of  benefits  paid  to  the  employee  and  the  proportion  this  may  bear 
to  a  fair  compensation  for  his  injury.  On  the  part  of  the  em- 
ployee it  must  be  remembered  that  he  has  contributed  to  the  fund 
out  of  which  he  is  paid,  and  that  the  department  has  been  estab- 
lished primarily  for  the  benefit  of  the  railroad,  and  not  as  a  char- 
ity, and  that  it  has  been  relieved  of  liability  for  negligence  in 
many  instances  under  its  rules  and  regulations ;  on  the  part  of  the 
railroad,  that  the  party  injured  is  a  member  of  the  relief  depart- 
ment, and  as  such  is  entitled,  upon  the  payment  of  a  small  sum,  to 
hospital  treatment  and  benefits  when  sick  or  disabled,  or  when  in- 
jured by  accident,  and  to  larger  benefits  at  death,  that  to  maintain 
the  department  it  is  necessary  to  keep  up  its  membership,  that  the 
railroad  has  been  compelled  to  expend  large  sums  in  operating  ex- 
penses, and  in  contributions  to  the  relief  fund,  if  this  appears. 
When  due  weight  is  given  to  these  matters,  and  there  is  evidence 
that  the  consideration  is  inadequate,  it  is  a  circumstance  which,  in 
connection  with  other  circumstances,  may  be  submitted  to  the 
jury,, and,  if  grossly  inadequate,  it  alone  is  sufficient  to  carry  the 
question  of  fraud  or  undue  influence  to  the  jufy.  2  Pom.  Eq. 
Jur.  §§  926,  927.  At  the  last  term,  this  court  said  in  Leonard  z\ 
Southern  Power  Co.,  70  S.  E.  1063,  on  this  question:  "In  Byers 
V.  Surget,  19  How.  311  [15  L.  Ed.  670],  the  Supreme  Court  of 
the  United  States  says:  *To  meet  the  objection  made  to  the  sale 
in  this  case,  founded  on  the  inadequacy  of  the  price  at  which  the 
land  was  sold,  it  is  insisted  that  inadequacy  of  consideration  singly 
cannot  amount  to  proof  of  fraud.  This  position,  however,  is 
scarcely  reconcilable  with  the  qualification  annexed  to  it  by  the 
courts,  namely,  unless  such  inadequacy  be  so  gross  as  to  shock 
the  conscience,  for  this  qualification  implies  necessarily  the  af- 
firmation that,  if  the  inadequacy  be  of  a  nature  so  gross  as  to 
shock  the  conscience,  it  will  amount  to  proof  of  fraud.'  And, 
again,  in  Hume  v,  U.  S.,  132  U.  S.  411,  10  Sup.  Ct.  136,  33  L. 
Ed.  393:  *It  (fraud)  may  be  apparent  from  the  intrinsic  na- 
ture and  subject  of  the  bargain  itself,  such  as  no  man  in  his 
senses,  and  not  under  delusion,  would  make  on  the  one  hand, 
and  as  no  honest  and  fair  man  would  accept  on  the  other.'  Our 
court,  speaking  through  Justice  Brown,  so  declares  the  law  in 
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reference  to  awards  and  other  transactions,  in  Perry  v.  Insur- 
ance Co.,  137  N.  C.  406,  49  S.  E.  890.  He  says:  ^Where  there 
is  a  charge  of  fraud  or  partiality  made  against  an  award,  the 
fact  that  it  is  plainly  and  palpably  wrong  would  be  evidence  in 
suppon>  of  the  charge,  entitled  to  greater  or  less  weight  accord- 
ing to  the  extent  or  effect  of  the  error  and  the  other  circum- 
stances of  the  case.  There  might  be  a  case  of  error  in  an  award 
so  plain  and  gross  that  a  court  or  jury  could  arrive  only  at  the 
conclusion  that  it  was  not  the  result  of  an  impartial  exercise  of 
their  judgment  by  the  arbitrators.  Goddard  v.  King,  40  Minn. 
164,  41  N.  W.  659.  The  settled  rule,  which  is  applicable  not 
only  to  awards,  but  to  other  transactions,  is  that  mere  inade- 
quacy alone  is  not  sufficient  to  set  aside  the  award;  but,  if  the 
inadequacy  be  so  gross  and  palpable  as  to  shock  the  moral 
sense,  it  is  sufficient  evidence  to  be  submitted  to  the  jury  on  the 
issues  relating  to  fraud  and  corruption  or  partiality  and  bias.' 
Where  there  is  inadequacy  of  consideration,  but  it  is  not  gross, 
it  may  be  considered  in  connection  with  other  evidence  upon  the 
issue  of  fraud,  but  will  not,  standing  alone,  justify  setting 
aside  a  contract  or  other  paper  writing  on  the  ground  of  fraud." 
In  the  enforcement  of  these  principles,  relief  should  be  granted 
with  caution.  If  nothing  appears  except  that  the  employee  has 
signed  the  application  for  membership,  the  rules  and  regulations 
of  the  department  that  the  employee  was  not  with  his  friends, 
and  that  the  consideration  is  inadequate,  but  not  grossly  so, 
relief  should  be  denied.  The  employee  is  required  to  exercise 
diligence  in  protecting  his  rights,  and  will  not  be  excused  on 
the  ground  of  want  of  knowledge  when  he  has  the  opportunity 
to  learn. 

[6]  If  the  issue  of  fraud  or  undue  influence  is  found  in 
favor  of  the  employee,  and  he  has  been  injured  by  the  negli- 
gence of  the  railroad,  he  may  recover  damages,  without  re- 
turning what  he  has  received  as  benefits,  but  this  will  be  al- 
lowed in  reduction  of  the  damages.  Hayes  v.  Railroad,  143  N. 
C.  125,  55  S.  E.  437. 

There  must  be  a  new  trial. 
New  trial. 

43  R  R  F— 29 
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Wacksmuth  v.  Atlantic  Coast  Line  R.  Co. 

(Supreme  Court  of  North  Carolina,  Nov.  15,  1911.) 

[72   S.   E.   Rep.  813.] 

Damages — Personal  Injuries — ^Assessment  of  Damages — ^ElVidence. 

— It  is  competent  to  ask  plaintiff  suing  for  a  personal  injury  as  to 
the  extent  of  his  injury. 

Trial  —  Nonresponaive  Answers  —  Remedy  —  Motion  to  Strike. — A 
party  must  promptly  move  to  strike  out  a  nonresponsive  answer  of 
a  witness  to  a  proper  question,  or  the  objection  is  waived. 

Master  and  Servant — Relief  Fund  Agreements — ^Validity — Evidence. 
— Where  a  railroad  employee  suing  for  personal  injuries  had  accepted 
benefits  from  a  relief  fund  maintained  by  the  company,  parol  evidence 
that  the  employee  was  induced  to  accept  the  benefits  by  the  prom- 
ise of  the  company  to  give  him  employment,  and  that  the  company 
breached  its  promise,  was  admissible  on  the  issue  whether  the  em- 
ployee was  relieved  thereby  from  the  legal  effect  of  the  acceptance, 
so  as  to  permit  him  to  sue  for  the  injuries  received. 

Master  and  Servant — Relief  Fund  Agreements — Acceptance  of  Ben- 
efits— Efifect* — An  acceptance  of  benefits  by  an  injured  employee 
of  a  railroad  company  maintaining  a  relief  fund  for  injured  employ- 
ees induced  by  a  verbal  contract  to  furnish  employment  to  the  em- 
ployee does  not  bar  an  action  for  the  injuries,  where  the  company 
breaches  its  contract. 

Appeal  and  Error — Questions  Reviewable — Instructions — ^Presump- 
tions.— Where  the  instructions  are  not  set  out,  and  there  is  no  excep- 
tion to  them,  the  court  on  appeal  must  assume  that  the  trial  court 
correctly  charged  on  the  issues. 

Compromise  and  Settlement — Conclusiveness — Performance. — One 
relying  on  a  contract  of  compromise  and  settlement  calling  for  the 
performance  by  him  of  certain  acts  must  show  a  performance  of  such 
acts. 

Master  and  Servant — Injuries  to  Servants — Actions — Recovery. — 
Where  an  employee  suing  for  injuries  had  accepted  benefits  from  the 
employer  maintaining  a  relief  fund  for  injured  employees,  but  the 
acceptance  did  not  preclude  a  recovery,  the  employer  was  entitled 
to  have  the  amount  of  the  benefits  credited  on  the  judgment  re- 
ceived, the  employee  offering  to  return  such  amount. 

Appeal  from  Superior  Court,  Edgecombe  County;  Whed- 
bee,  Judge. 

Action  by  Louis  Wacksmuth  against  the  Atlantic  Coast  Line 
Railroad  Company.  From  a  judgment  for  plaintiflF,  defendant 
appeals.     Affirmed. 

This  is  an  action  to  recover  damages  for  personal  injuries 
caused  as  the  plaintiff  alleges  by  the  negligence  of  the  defend- 

*See  first  foot-note  of  preceding  case. 
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ant.  The  defendant  denies  negligence,  alleges  that  the  plaintiff 
was  guilty  of  contributory  negligence,  and  specially  pleads,  as 
a  defense,  that  the  plaintiff  was  a  member  of  its  relief  depart- 
ment, and  that,  after  his  injury,  he  accepted  benefits  from  the 
department.  There  was  evidence  that  the  plaintiff  was  injured 
on  the  18th  day  of  April,  1904,  in  a  collision,  while  performing 
his  duty  for  the  defendant  as  engineer,  and  without  fault  on 
his  part.  It  was  admitted  that,  after  his  injury,  four  checks 
aggregating  $155,  were  sent  to  him  from  the  relief  department 
as  benefits.  The  plaintiff  did  not  collect  the  money  on  the 
checks,  and  on  the  29th  of  August,  1904,  wrote  a  letter  to  the 
superintendent  of  defendant,  containing  the  following  proposi- 
tion: "If  you,  as  the  proper  representative  of  the  A.  C.  L., 
will  give  me  steady  work  at  a  salary  of  $4:50  per  day  and  I  to 
be  employed  in  the  shops  at  Rocky  Mount  and  tp  break  in  new 
engines  and  such  other  similar  work  that  will  not  require  me  to 
make  long  runs  or  do  service  at  night,  and  give  me  further  guar- 
antee that  I  shall  remain  in  the  above  employment  for  a  term 
of  not  less  than  fifteen  years  at  a  salary  of  not  less  than  $4.50 
per  day,  steady  time,  and  with  the  further  privilege  of  return- 
ing to  my  regular  run  or  daylight  run,  going  out  of  Rocky 
Mount,  whenever  my  physical  condition  will  admit  of  the  same, 
I  will  release  the  A.  C.  L.  from  any  further  claims  for  dam- 
ages resulting  from  the  above-named  accident.  It  being  agreed 
that  you  are  to  allow  me  also  the  amount  agreed  to  in  your  let- 
ter of  August  1st,  and  the  amount  that  I  am  entitled  to  from 
the  relief  department."  The  superintendent  replied,  inviting 
the  plaintiff  to  Wilmington,  and  saying:  "I  think  it  is  better 
for  us  to  talk  over  the  matter  about  which  you  have  written." 
The  plaintiff  testified  that  he  went  to  Wilmington  and  saw  the 
superintendent,  and  that  he  agreed  to  give  him  employment  and 
to  look  and  care  for  him,  and  that  in  consequence  of  these 
promises  he  collected  the  checks.  There  was  evidence  to  the 
contrary.  The  defendant  offered  evidence  tending  to  show  that 
it  had  contributed  to  the  relief  department,  but  no  issue  was 
submitted  or  requested  on  this  question.  The  rules  and  regula- 
tions of  the  relief  department  are  fully  stated  in  Barden  v. 
Railroad,  152  N.  C.  318,  67  S.  E.  971,  and  in  King  v.  Railroad, 

72  S.   E.   801,  and  Nelson  v.  Railroad,   72  S.  E.   ,  at   this 

term.     There  was  evidence  tending  to  prove  negligence. 

The  jury  returned  the  following  verdict: 

"(1)  Did  the  plaintiff  voluntarily  become  a  member  of  the 
relief  .department  of  defendant,  and  execute  the  agreement  in- 
troduced in  evidence?     Answer:     Yes. 

"(2)  Did  the  plaintiff,  after  his  alleged  injury,  accept  bene- 
fits under  said  contract,  and,  if  so,  in  what  amount?  Answer: 
Yes;  $155. 

"(3)  Was  the  plaintiff  induced  to  cash  the  relief  checks  and 
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accept  benefits  under  said  contract  upon  the  promise  and  agree- 
ment of  defendant  to  furnish  him  such  work  or  employment  as 
he  might  thereafter  be  able  to  perform,  and  to  take  care  of  him 
as  an  old  employee?    Answer:    Yes. 

"(4)  If  so,  did  the  defendant  comply  with  its  agreements? 
Answer :     No. 

**(5)  Was  the  plaintiff  injured  by  the  negligence  of  the  de- 
fendant company?    Answer:     Yes. 

"(6)  Did  the  plaintiff,  by  his  negligence,  contribute  to  his 
own  injury?    Answer:     No. 

"(7)  What  damage  is  plaintiff  entitled  to  recover  of  defend- 
ant?   Answer:     $7,500." 

There  was  a  judgment  in  favor  of  the  plaintiff,  and  the  de- 
fendant excepted,  assigning  the  following  errors: 

First  exception:  For  that  the  court  erred  in  allowing  the 
plaintiff,  in  answer  to  question  of  plaintiff's  counsel,  "How 
much  did  you  suffer?"  over  the  defendant's  objection,  to  an- 
swer, "Suffered  all  kinds  of  troubles  with  doctors,  thinking  they 
were  doing  justice  by  me,  kept  telling  me  I  would  be  all  right, 
and  I  was  continually  having  trouble."  This  exception  is  upon 
the  ground  that  both  question  and  answer  are  improper  and  in- 
competent, and  should  have  been  excluded. 

Second  exception:  For  that  the  court  erred  in  allowing  the 
plaintiff,  under  the  defendant's  objection,  to  testify  to  what 
passed  between  him  and  the  superintendent,  as  follows:  "Q. 
And  you  went  to  see  the  superintendent  about  your  letter  of 
August  29th,  and  his  reply  of  September  10th.  Tell  the  jury 
what  passed  between  you?  A.  The  superintendent  said  that  in 
regard  to  entering  into  a  contract  they  did  not  do  such  a  thing 
(this  is  as  I  understood  him  to  say),  and  I  told  him  my  rea- 
sons for  it,  that  I  thought  there  might  be  some  changes  around 
the  railroad,  as  there  had  been  in  the  past,  and  I  thought  best 
to  have  a  contract,  and  he  said,  'We  are  likely  to  stay  as  long 
as  you,*  and  I  said  that  might  be  true,  and  he  said,  'Haven't  we 
always  looked  out  for  old  employees?'  I  said,  'Yes,'  and  I  in- 
sisted that  in  case  I  could  not  run  on  the  short  cut,  as  mv 
nerves  were  not  right,  and  I  would  want  to  be  on  the  safe  side, 
that  they  give  me  something  else  to  do,  and  he  said  to  the  man- 
ager, 'Isn't  there  going  to  be  a  light  run  put  on  to  Fayetteville, 
and  maybe  that  will  suit  Mr.  Wacksmuth?'  And  I  said  maybe 
it  would,  that  all  I  wanted  was  something  in  case  I  couldn't 
run,  so  I  would  have  something  to  do,  and  he  said,  'Go  back, 
and  don't  work  until  you  feel  stronger,  and  put  in  your  appli- 
cation for  this  run,  and  we  will  look  out  for  vou.'  And  I  said, 
'I  am  going  to  have  my  relief  check  signed,'  and  I  think  I  also 
signed  for  my  watch,  pin,  etc.  Q.  What  did  he  do  that  first 
thing?  A.  He  touched  me  and  said,  'Go  back,'  they  would 
look  out  for  me,  and  the  manager  said  he  knew  I  was  a  good 
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workman,  that  he  had  passed  through  the  shops  and  seen  me  at 
work,  and  he  knew  I  was  a  good  workman,  and  he  left  me 
with  the  impression —  Q.  He  told  you  that  they  would  care 
for  you,  and  he  said  they  always  took  care  of  old  men.  The 
last  thing  he  said  to  you  was  that  you  were  to  go  back  and 
they  would  take  care  of  you,  and  you  went  and  cashed  those 
checks?  A.  Yes;  I  went  from  there  down  to  Mr.  B.'s  office, 
an  architect  in  Wilmington,  and  told  him  what  I  had  done." 
This  exception  is  upon  the  ground  that  the  same  is  irrelevant 
and  incompetent,  for  that  (1)  it  does  not  constitute  any  prom- 
ise or  agreement  which  is  sufficiently  explicit  to  make  the  basis 
of  a  contract;  and  (2)  it  contradicts  by  parol  the  express 
terms  and  provisions  of  a  written  contract,  and  should  have 
been  excluded. 

Third  exception:  For  that  the  court  erred  in  allowing  the 
plaintiff,  in  answer  to  his  counsel's  question,  "Why  did  you 
cash  the  relief  checks?"  to  state,  under  defendant's  objection, 
that  it  was  "with  the  promise  that  they  would  look  out  for 
me."  This  exception  is  upon  the  ground  that  the  question  and 
answer  are  both  irrelevant  and  incompetent,  in  that  they  con- 
tradict by  parol  the  express  terms  of  the  written  contract  or 
agreement. 

Fourth  exception:  For  that  the  court  erred  in  refusing  to 
give  the  special  instruction,  numbered  1,  asked  for  by  the  de- 
fendant, as  follows:  "The  defendant  prays  the  court  to  in- 
struct the  jury  that  there  is  no  evidence  that  plaintiff  was  in- 
duced by  the  defendant  to  accept  the  relief  benefits."  This  ex- 
ception is  upon  the  ground  that  there  was  no  such  evidence, 
and  the  court  should  have  so  instructed  the  jury. 

Fifth  exception:  For  that  the  court  erred  in  refusing  to 
give  the  special  instruction  numbered  5,  asked  for  by  the  de- 
fendant, as  follows:  "Before  you  can  answer  the  issue,  was 
plaintiff  induced  to  accept  the  benefits  by  the  defendant?  you 
must  find  the  facts  from  the  evidence  that  the  defendant 
knowingly,  purposely  offered  and  agreed  to  give  plaintiff 
indefinite  employment,  and  that  this  was  done  to  induce 
him  to  accept  the  benefits,  and  release  his  right  of  action. 
There  is  no  evidence  of  this,  and  vou  are  instructed  to  answer 
the  issue,  *No.' "  This  exception  is  upon  the  ground  that  the 
instruction  asked  for  was  a  correct  statement  of  the  matter 
necessary  to  be  found  before  the  issue  could  be  answered  in 
favor  of  the  plaintiff,  and  that  there  was  no  evidence  upon 
which  said  finding  could  be  based,  and  the  instruction  should 
have  been  given. 

Sixth  exception:  Fqr  that  the  court  erred  in  using  the  fol- 
lowing language  in  the  general  charge  to  the  jury,  to  w:it:  "If 
you  find  as  a  matter  of  fact  that  the  plaintiff  went  to  Wilming- 
ton, and  the  general  superintendent  promised  and  agreed  and 
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said  to  him  that  if  he  would  go  back,  and  not  sue  the  company, 
that  he  would  see  that  he  was  taken  care  of,  and  would  be 
given  such  work  as  he  would  be  able  to  do,  and  that  by  reason 
of  these  representations  he  did  cash  his  checks,  then  I  charge 
you  that  that  would  be  such  an  inducement,  and  you  ought  to 
answer  the  third  issue,  *Yes;'  but  if,  on  the  other  hand,  they 
did  not  induce  him  to,  or  did  not  intend  to  induce  hyn  to,  cash 
those  checks,  but  that  he  did  it  voluntarily  or  without  promises, 
then  you  should  answer  that  issue,  *No/  Upon  this  issue  the 
burden  is  on  the  plaintiff.  What  is  meant  by  the  burden  is  that 
the  evidence  of  one  party  outweighs  the  evidence  of  the  other; 
in  other  words,  if  upon  this  issue  the  evidence  is  equally  bal- 
anced, then  the  answer  would  be  against  the  plaintiff,  because 
the  plaintiff  has  the  burden  of  the  issues.  If  the  testimony  of 
the  plaintiff  outweighs  or  bears  down  the  evidence  of  the  de- 
fendant, then  he  is  said  to  have  carried  the  burden,  and  it 
would  be  your  duty  to  answer  this  issue  'Yes.'  "  This  excep- 
tion is  upon  the  ground  that  there  was  no  evidence  offered  by 
the  plaintiff  from  which  such  a  finding  of  fact  as  is  contem- 
plated in  that  part  of  the  charge  quoted  could  have  been  made. 
Seventh  exception:  For  that  the  court  erred  in  refusing  to 
grant  the  defendant's  request  for  judgment  of  nonsuit  at  the 
close  of  the  plaintiff's  evidence,  and  again  at  the  close  of  all 
the  evidence. 

F.  S.  Spruill,  for  appellant. 

H.  A.  Gilliam  and  L,  V,  Basse tt,  for  appellee. 

Allen,  J.  (after  stating  the  facts  as  above).  [1]  An  ex- 
amination of  the  record  shows  that  no  exception  was  taken  to 
the  answer  of  the  witness  embraced  in  the  first  assignment  of 
error.  The  objection  was  to  the  question,  and  it  was  clearly 
competent  to  ask  the  plaintiff  as  to  the  extent  of  his  injuries, 
and  for  him  to  state  how  much  he  suffered,  and,  if  the  defend- 
ant thought  the  answer  was  not  responsive,  it  was  its  duty  to 
move  to  strike  it  out. 

[2]  This  is  fair  to  the  judge  and  the  parties,  as  it  gives  an 
opportunity  to  correct  any  error  that  has  been  committed,  and 
the  judge  may  well  conclude  when  objection  is  made  to  a  ques- 
tion, which  is  proper,  and  none  to  the  answer,  that  it  is  not  re- 
garded of  sufficient  importance  to  note  an  exception,  or  that  it 
is  unobjectionable.  ^'Defendant's  remedy  was  to  promptly 
move  to  strike  out  the  objectionable  testimony,  and  by  the  fail- 
ure of  its  counsel  to  adopt  this  course  any  and  all  right  which 
the  defendant  may  have  had  to  object  thereto  was  waived."  8 
Ency.  of  PL  &  Pf.  p.  134. 

The  remaining  assignments,  as  indicated  in  the  brief  of  the 
appellant,  are  intended  to  present  three  questions: 

(1)  The  plaintiff  having  admitted  that  he  accepted  benefits, 
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is  it  competent  to  prove  by  parol  that  he  was  induced  to  do  so 
by  the  promise  of  the  defendant? 

(2)  If  such  evidence  is  competent,  was  the  evidence  intro- 
duced by  the  plaintiff  sufficient  to  sustain  a  finding  that  the 
promise  was  made? 

(3)  If  the  promise  was  made,  would  it  relieve  the  plaintiff 
from  the  legal  effect  of  the  acceptance  of  the  benefit? 

The  term  "benefits,"  as  used  in  the  regulations  of  the  de- 
partment, has  a  definite  meaning,  and  does  not  include  hos- 
pital treatment  and  medical  attention,  and  it  is  the  acceptance 
of  benefits,  not  the  agreement  to  do  so,  which  under  certain  con- 
ditions may  bar  a  recovery.  The  acceptance  of  the  benefit  is  an 
act  of  the  party,  which  is  not  evidenced  by  any  writing,  and, 
when  its  effect  is  in  dispute,  it  is  competent  to  show  the  circum- 
stances connected  with  it.  It  is  in  this  respect  that  Aderholt  z\ 
Railroad,  152  N.  C.  411,  67  S.  E.  978,  and  Railroad  v,  Van- 
ordstrand,  67  Kan.  387,  73  Pac.  113,  are  distinguishable  from 
the  case  at  bar,  as  in  each  of  those  cases  there  was  a  written 
release. 

[3]  We  think  the  evidence  was  competent,  and  that  it  was 
sufficient  to  be  submitted  to  the  jury  on  the  third  issue. 

[4]  There  was  evidence  that  the  plaintiff  received  the  checks 
for  benefits;  that  he  wrote  the  superintendent  of  the  defendant 
and  submitted  a  proposition  of  settlement,  which  included^  fu- 
ture employment,  and  said  he  would  releas^  the  defendant  if  it 
would  give  him  this  employment;  that  the  superintendent  in- 
vited him  to  see  him  in  order  that  they  might  talk  the  matter 
over;  that  he  went,  and  that  in  the  conversation  the  superin- 
tendent said  that,  "in  regard  to  entering  into  a  contract,  they 
did  not  <io  such  a  thing  (this  is  as  I  understood  him  to  say), 
and  I  told  him  my  reason  for  it,  that  I  thought  there  might  be 
some  changes  around  the  railroad,  as  there  had  been  in  the 
past,  and  I  thought  it  best  to  have  a  contract,  and  he  said,  'We 
are  likely  to  stay  as  •  long  as  you,'  and  I  said,  'That  might  be 
true,'  and  he  said,  'Haven't  we  always  looked  out  for  old  em- 
ployees?' I  said  'Yes,'  and  I  insisted  that  in  case  I  couldn't 
run  on  the  short  cut,  as  my  nerves  were  not  right,  and  I  would 
want  to  be  on  the  safe  side,  that  they  give  me  something  else 
to  do,  and  he  said  to  the  manager,  'Well,  isn't  there  going  to 
be  a  light  run  put  on  to  Fayetteville,  and  maybe  that  will  suit 
Mr.  Wacksmuth?'  And  I  said  maybe  it  would,  that  all  I 
wanted  was  something  in  case  I  couldn't  run,  so  I  would  have 
something  to  do,  and  he  said,  'Go  back,  and  don't  go  to  work 
until  you  feel  stronger,  and  put  in  your  application  for  this 
run.  and  we  will  look  out  for  vou.'  And  he  said,  'You  eo  back 
to  Rockv  Mount,  and  we  will  look  out  for  you.'  And  I  said, 
'I  am  going  to  have  my  relief  checks  signed,'  and  I  think  I  also 
signed  for  my  watch,  pin,  etc.     He  touched  me  and  said,  'Go 
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back/  that  they  would  look  out  for  me;"  and  that,  relying  on 
what  was  said  to  him,  he  then  collected  the  benefit  checks,  and 
this,  if  believed,  justified  the  jury  in  answering  the  third  issue, 
"Yes." 

[5]  The  charge  of  his  honor  is  not  set  out,  tut,  as  there  is  no 
exception  to  it,  we  must  assume  that  he  fully  explained  to  the 
jury  the  significance  of  the  issue  and  the  bearing  of  the  evi- 
dence. If  the  evidence  was  competent  and  was  sufficient  to 
sustain  the  verdict,  does  the  acceptance  of  benefits,  induced  by 
the  promise  of  the  defendant  which  it  failed  to  perform,  bar  a 
recovery?  In  the  consideration  of  this  question,  it  must  be  re- 
membered that  the  defendant  is  not  relying  on  the  promise.  It 
does  not  say  that  the  plaintiff  has  accepted  a  new  promise  of 
future  employment  in  satisfaction  of  his  claim  for  damages, 
and  therefore  he  must  declare  for  breach  of  the  promise,  but, 
on  the  contrary,  it  says  no  promise  was  made.  It  seems  to  us 
that  a  fair  interpretation  of  the  verdict  is  conclusive  s^gainst  the 
defendant  on  the  principles  declared  in  King  v.  Railroad,  12 
S.  E.  801,  at  this  term.  The  jury  has  found  that  there  was  a 
contract  between  the  plaintiff  and  the  defendant,  and  that  by 
its  terms  the  plaintiff  agreed  to  release  the  defendant  from 
claims  for  damages  on  account  of  negligence  upon  payment  to 
him  of  the  benefits  and  giving  him  employment,  and  that  the  de- 
fendant has  broken  the  contract.  If  so,  the  acceptance  of  the 
benefits  did  not  constitute  the  settlement,  but  an  act  done  in 
furtherance  of  it.  Dalrymple  v.  Craig,  70  Mo.  App.  155.  The 
contract  must  be  considered  as  a  whole,  and,  if  treated  as  an  ac- 
cord and  satisfaction  or  as  a  contract  with  dependent  stipula- 
tions, the  defendant  must  show  performance  in  order  to  rely 
on  it.  Our  views,  as  to  the  controlling  principles  when  an  ac- 
cord and  satisfaction  is  pleaded,  are  stated  in  the  King  Case, 
and  it  is  unnecessary  to  repeat  them. 

[6]  It  is  also  well  settled  that  "one  relying  on  a  contract  of 
compromise  and  settlement  calling  for  the  performance  by  him 
of  certain  acts  must  show  a  performance  of  the  conditions  im- 
posed on  him  by  such  agreement.*'  8  Cyc.  534.  This  is  de- 
clared to  be  the  law  in  Quarles  v,  Jenkins,  98  X.  C.  261,  3  S. 
E.  396,  where  the  court  says:  **The  court  therefore  properly 
instructed  the  jury,  in  effect,  that  if  the  settlement  alleged  was 
to  be  final,  on  conditions  to  be  observed  and  performed  on  the 
part  of  the  defendant,  and  he  failed  to  observe  and  perform  the 
same  according  to  the  terms  as  agreed  upon  between  the  par- 
ties, then  there  was  no  such  settlement  and  discharge.''  The 
case  of  Armistead  ik  Railroad,  108  La.  Ann.  173,  32  South. 
456,  is  in  principle  like  this.  There  the  plaintiflF's  boat  was  in- 
jured by  the  negligence  of  the  defendant,  and  he  brought  an 
action  to  recover  damages.  The  defendant  pleaded  a  compro- 
mise and  settlement,  and  it  was  held  that  the  plea  was  not  good 
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because  it  had  promised  to  furnish  a  steamboat  and  had  failed 
to  do  so;  the  court  saying:  '*The  defendant  violated  the  com- 
promise, and  then  voluntarily  canceled  it,  and  is  therefore  not 
in  a  position  to  plead  it  in  bar  of  plaintiff's  action."  We  con- 
clude that  the  plaintiff  was  entitled  to  judgment  upon  the  ver- 
dict. 

[7]  On  the  trial  the  plaintiff  offered  to  return  the  amount 
he  received  as  benefits.  This  was  proper,  and  the  defendant  is 
entitled  to   have  this  sum    credited  on  the   judgment  recovered. 

We  find  no  error. 

No  error. 


Louisville  &  N.  R.  Co.  v.  Cox. 

(Court  or  Appeals  of  Kentucky,  Dec.  6,  1911.) 
[141  S.  W.  Rep.  389.1 

Master  and  Servant — Contract  of  Employment — Breach. — Where 
plaintiff  sued  for  breach  of  an  alleged  contract  to  pay  him  $500  and 
furnish  him  permanent  employment,  in  consideration  of  his  waiver 
of  a  cause  of  action  for  injuries,  it  was  no  objection  that  he  failed 
to  return  the  $500  received. 

Pleading — Rejoinder — Issue. — Civ.  Code  Prac.  §  126,  providing  that 
every  material  allegation  of  a  pleading,  with  certain  exceptions,  must 
be  taken  as  true,  unless  specially  traversed,  only  refers  to  affirmative 
allegations,  and  does  not  require  that  a  traverse  in  a  rejoinder  which 
makes  up  an  issue  must  be  responded  to. 

Principal  and  Agent — Authority  of  Agent.* — Where  defendant  rail- 
road company  sent  an  agent  to  plaintiff  to  make  a  settlement  of  a 
cause  of  action  for  injuries,  the  agent  ha^  ostensible  authority  to 
agree,  in  consideration  of  such  settlement,  to  furnish  plaintiff  per- 
manent employment,  so  that  such  contract  would  be  binding  on  de- 
fendant. 

Contracts — Validity — Mutuality. — Where  plaintiff  surrendered  a 
cause  of  action  for  injuries  against  defendant  in  consideration  of 
$500,  and  defendant  agreed  to  give  him  permanent  employment,  the 
settlement  did  not  lack  mutuality. 

Master  and  Servant— Permanent  Employment — Public  Policy. — It 
is  not  against  public  policy  for  a  public  service  corporation  to  con- 
tract to  give  an  employee  permanent  employment;  it  being  neces- 
sarily implied  that  the  servant  is  properly  qualified  to  perform  his 

*For  the  authorities  in  this  series  on  the  subject  of  the  implied 
authority  of  a  railroad's  agents  or  servants  to  employ  others  to 
work  for  the  railroad,  see  foot-note  of  St.  Louis,  etc.,  Ry.  Co.  v.  Jones 
(Ark.),  39  R.  R.  R.  94,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  94;  Zazoo,  etc., 
R.  Co.  V.  Stansberry  (Miss.),  38  R.  R.  R.  761,  61  Am.  &  Eng.  R. 
Cas.,  N.  S.,  761. 
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duties,  and  may  be  discharged  for  any  cause  that  would  justify  the 
discharge  of  a  servant  employed  for  a  fixed  term. 

Damages — Contract — Breach — Excesaiveness — Master  and  Servant 
— Where,  in  an  action  against  a  railroad  company  for  a  breach  of 
contract  to  give  plaintiff  permanent  employment,  the  jury  awarded 
plaintiff  $6,800,  and  the  interest  on  this  sum  was  more  than  plaintiff 
had  earned  for  a  number  of  years  prior  to  his  final  discharge,  and 
was  nearly  as  much  per  year  as  he  had  made  most  of  the  time  the 
verdict  was  excessive. 

Master  and  Servant — Contract  of  Employment  —  Right  of  Dis- 
charge.— Where  defendant  agreed  to  give  plaintiff  permanent  em- 
ployment as  a  part  consideration  for  a  settlement  for  injuries,  plain- 
tiff was  subject  to  discharge  for  violation  of  defendant's  rule,  pro- 
viding for  discharge  of  an  eniployee  who  is  garnisheed,  or  for  drink- 
ing while  on  duty. 

Master  and  Servant — Contract  of  En^>loyment — Interruption  of 
Service. — Where  plaintiff  worked  for  defendant  under  contract  to 
give  him  permanent  employment,  he  was  entitled  to  lay  off  while 
sick  or  disabled,  but  he  could  not  stop  work  at  pleasure,  or  remain 
away  without  reasonable  necessity,  and  then  return  and  demand  his 
position. 

Master  and  Servant — Contract  of  Employment — "Permanent  Em- 
ployment"— Where,  as  part  of  a  contract  for  the  settlement  of  a 
cause  of  action  for  injuries  to  a  servant,  it  was  agreed  that  he  should 
have  subsequent  "permanent  employment"  as  a  switch  tender,  it  was 
necessarily  implied  that  the  contract  should  continue  only  as  long 
as  the  road  continued  in  business  at  the  place  where  plaintiff  was 
employed,  and  he  remained  willing  and  able  to  render  the  services 
properly,  and  conformed  to  defendant's  rules. 

Master  and  Servant — Contract  of  Employment — Definiteness. — A 
contract  to  give  plaintiff  steady  or  permanent  employment,  without 
providing  the  position  he  was  to  hold  or  the  pay  he  was  to  receive, 
would  be  too  indefinite  for  enforcement. 

Appeal  from  Circuit  Court,  Kenton  County,  Criminal,  Com- 
mon Law,  and  Equity  Division. 

Action  by  Forest  W.  Cox  against  the  Louisville  &  Nashville 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed. 

Benjamin  D.  IVarfield  and  S.  D.  Rouse,  for  appellant. 
F.  y.  Hanlon,  for  appellee. 

HoBSON,  C.  J.  Forest  W.  Cox  was  a  switchman  in  the  yards 
of  the  Louisville  &  Nashville  Railroad  Company  at  Latonia. 
and  was  injured  there  on  December  6,  1894,  by  getting  his  hand 
mashed  between  two  cars;  the  result  of  the  injury  being  that 
he  lost  the  use  of  that  hand.  On  February'  15,  1908,  he  brought 
this  suit  against  the  railroad  company,  alleging  that  on  March 
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22,  1895,  he  made  a  settlement  with  it,  by  which  it  paid  him 
$500,  and  agreed  to  give  him  permanent  employment  as  a 
switch  tender  in  its  yards  at  Latonia  as  long  as  it  was  in  busi- 
ness in  Kenton  county.  He  alleged  that  the  company  had  given 
him  the  employment  as  agreed  until  December  16,  1907,  when 
it  discharged  him  without  cause.  He  prayed  judgment  against 
it  for  the  breach  of  the  contract  in  the  sum  of  $25,000.  The 
defendant  filed  an  answer,  controverting  the  allegations  of  the 
petition.  The  case  was  tried  before  a  jury  on  November  10, 
1910. 

At  the  time  that  Cox  was  injured,  Edward  Meyer  was  gen- 
eral yardmaster  of  the  Cincinnati  terminal,  which  included  the 
yard  of  Latonia.  Ben  Arnold  was  the  superintendent  of  the 
terminals  of  the  Kentucky  division,  and  general  freight  agent. 
After  Cox  was  hurt,  Arnold  sent  a  man  to  see  Cox,  to  know 
whether  he  was  going  to  sue  or  would  settle,  and  what  he 
wanted.  Cox  said  that  he  needed  money  to  live  on  until  he 
was  able  to  go  to  work,  and  that  if  they  would  give  him  that, 
and  give  him  a  job  that  he  could  do  when  he  got  able,  he  would 
not  bring  suit  against  them.  Cox  suggested  that  he  thought 
$500  would  run  him  until  he  got  able  to  go  to  work,  and  that 
he  would  want  a  position  that  he  could  work  at  with  only  one 
hand.  After  this  conversation,  Arnold  and  Meyer  called  at 
Cox's  home,  and  Cox  says  that  it  was  there  agreed  that  the 
defendant  would  pay  him  $500,  and  give  him  a  permanent 
position  as  switch  tender  as  long  as  they  did  business  in  Ken- 
ton county.  His  mother,  who  was  present  when  the  contract 
was  made,  says  that  they  agreed  to  give  him  $500  to  help  him 
along  until  he  was  able  to  go  to  work,  and  when  he  got  able  to 
work  they  would  give  a  permanent  job  as  switch  tender.  An- 
other witness  introduced  by  the  plaintiff,  who  also  heard  the  con- 
tract made,  makes  this  statement:  "They  said  that  they  would 
give  him  a  job  that  he  could  make  a  living  out  of ;  it  looked  like 
they  were  willing  to  do  what  was  right.  They  said  that  they 
would  take  care  of  him;  there  was  nothing  said  about  what  they 
would  give  him ;  that  is,  how  much.  Arnold  was  not  introduced 
as  a  witness  on  behalf  of  the  defendant.  Meyer,  who  was  the 
only  witness  introduced  by  the  defendant  as  to  the  contract,  said 
that  they  paid  him  $500  in  settlement  of  his  claim,  telling  him 
that  that  was  a  full  and  final  settlement.  He  also  made  this 
statement :  "He  [Cox]  said  he  would  like  to  get  a  position,  and 
I  told  him  he  was  still  employed  by  the  railroad  company,  and 
that  when  he  got  ready  for  work  to  report  to  me,  and  I  would 
give  him  employment.  *  *  *  There  was  nothing  said  by  either  of 
us  as  to  permanent  employment."  He  also  testified  that  he  had 
no  authority  to  make  a  contract  for  permanent  employment. 
When  Cox  received  the  $500,  he  signed  a  writing,  releasing  the 
company  from  all  liability,  and  accepting  the  $500  in  full  settle- 
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ment  of  his  claim  against  it  for  damages.  But  he  testified 
that  he  signed  this  paper  without  reading  it,  at  the  direction 
of  Meyer,  who  told  him  it  was  only  a  receipt  for  $500.  Meyer 
denied  this.  Cox  got  so  he  could  go  to  work  on  June  13,  1895. 
He  was  given  a  place  as  switch  tender,  which  he  held  until 
May  12,  1897.  He  says  that  he  then  laid  off;  Meyer  says 
that  he  then  quit  the  service  of  the  company.  He  returned  to 
Meyer  in  October,  1897.  There  was  no  vacancy  then  as  switch 
tender,  and  Meyer  gave  him  the  place  of  extra  switch  tender ;  that 
is,  he  worked  when  any  of  the  regular  men  were  sick  or  absent. 
He  held  the  place  as  extra  switch  tender  until  March  1,  1898, 
when  he  was  discharged,  as  Meyer  says.  But  Cox  says  he 
again  laid  off.  In  October,  1898,  he  again  went  to  work  for 
the  company  as  extra  switch  tender,  and  worked  in  this  posi- 
tion until  May  23,  1899,  when  he  took  a  position  in  the  round- 
house, where  he  remained,  holding  a  position  as  an 
extra  man,  until  August,  1900.  He  worked  as  extra 
switch  tender  again  from  August  1900,  up  to  November 
1901,  and  in  November,  1901,  he  was  made  a  regular  switch 
tender,  and  held  this  position  until  November,  1906,  when  he 
was  given  the  position  of  herder.  The  position  of  switch  tender 
pays  $1.75  a  day;  the  position  of  herder  $2.20.  Meyer  says  he 
changed  Cox  at  his  request;  Cox  says  the  changes  were  all 
made  by  the  requirement  of  Meyer.  Cox  held  the  position  of 
herder  until  his  discharge  on  December  16,  1907.  He  was  then 
discharged  by  Meyer,  because  Meyer  had  been  informed  that 
he  had  been  drinking  on  duty.  The  herder  had  charge  of  an 
engine  in  the  yards,  discharging  there  the  duties  of  an  engineer- 
On  this  evidence  the  court  instructed  the  jury  as  follows: 
**(1)  If  you  believe  from  the  evidence  that  defendant  company 
agreed  with  plaintiff  in  settlement  of  his  claim  for  damages 
arising  out  of  the  injury  suffered  by  him  on  the  5th  day  of 
October,  1894,  that  it  would  pay  him  the  sum  of  $500,  and  give 
him  steady  and  permanent  employment  as  a  switch  tender  so- 
long  as  defendant  company  engaged  in  business  in  Kenton  coun- 
ty, Ky.,  you  will  find  a  verdict  for  plaintiff,  unless  you  find 
for  defendant  under  instructions  Nos.  2  and  3. 

"(2)  If  you  believe  from  the  evidence  that  defendant  com- 
pany did '  not  agree  to  give  to  plaintiff  steady  or  permanent 
employment  as  a  switch  tender  so  long  as  defendant  was  en- 
gaged in  business  in  Kenton  county,  or  if  you  believe  from  the 
evidence  that  Edward  Meyer,  defendant's  servant  or  employee,, 
did  agree  as  a  part  consideration  for  the  settlement  of  de- 
fendant's claim  that  the  defendant  would  givje  plaintiff  steady 
and  permanent  employment  as  long  as  defendant  company  was 
engaged  in  business  'in  Kenton  county,  but  that  said  ^leyer 
was  without  authority  to  make  such  an  agreement,  or  if  you 
believe   from  the  evidence  that   defendant  company  did  agree^ 
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by  and  through  an  officer  or  agent  having  authority  to  make 
such  an  agreement,  that  plaintiff  was  to  have  steady  and  per- 
manent employment  as  a  switch  tender  so  long  as  defendant 
company  was  engaged  in  business  in  Kenton  county,  and  that  the 
employment  of  plaintiff  by  defendant  company  was  pursuant 
to  said  agreement,  if  you  believe  there  was  such  an  agreement, 
and  you  further  believe  that  plaintiff  at  any  time  during  said 
employment  voluntarily  gave  up  the  position  or  employment 
then  held  by  him  with  defendant  company,  or  was  guilty  of 
drinking  while  on  duty,  and  was  for  this  reason  discharged, 
then  in  either  or  any  of  said  events  you  will  find  a  verdict  for  the 
defendant. 

"(3)  The  written  contract  referred  to  in  the  evidence  and 
filed  as  a  part  of  the  proof  herein  is  a  full  and  complete  settle- 
ment and  release  of  all  claims  for  damages  against  the  defend- 
ant company  arising  out  of  the  injury  received  by  plaintiff  on 
or  about  the  5th  day  of  December,  1894,  and  you  must  return 
a  verdict  for  defendant,  unless  you  believe  from  the  evidence 
that  said  contract  was  not  read  to  plaintiff,  or  read  by  him, 
and  that  defendant's  agents  represented  to  him  that  it  contained 
only  a  receipt  for  the  sum  of  $500,  and  that  plaintiff  believed 
and  relied  upon  said  representations,  and  that  but  for  said  rep- 
resentations he  would  not  have  signed  said  contract. 

"(4)  If  you  find  a  verdict  for  plaintiff,  you  will  award  him 
such  a  sum  of  money  as  you  may  believe  from  the  evidence 
will  fairly  and  reasonably  represent  the  wages  he  would  have 
received  as  switch  tender  if  so  employed  since  his  discharge 
by  defendant  company,  and  which  you  believe  from  the  evi- 
dence it  is  reasonably  certain  he  would  receive  as  switch  tender, 
for  such  time  in  the  future  as  you  believe  from  the  evidence  it 
is  reasonably  certain  he  will  be  capable  of  performing  the  duties 
of  a  switch  tender,  if  so  employed,  less  what  you  believe  from 
the  evidence  he  has,  or  by  reasonable  diligence  could  have, 
earned  in  other  employments,  or  can  in  future  by  reasonable 
diligence  earn  in  other  employment,  but  not  exceeding  in  all 
the  sum  of  $25,000,  the  amount  prayed  for  in  the  petition." 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff,  fixing 
the  damages  at  $6,800.  The  court  refused  a  new  trial,  and 
the  railroad  company  appeals. 

[1]  The  defendant  insists  that  the  jury  should  have  been 
instructed  peremptorily  to  find  for  it,  because  Cox  had  not 
returned  to  it  the  $500  which  he  had  received;  but  this  is  not 
an  action  to  set  aside  the  settlement  for  fraud.  It  is  an  action 
to  enforce  the  settlement.  It  is  only  insisted  by  Cox  that  by 
fraud  a  certain  writing  was  obtained  from  him,  which  he  was 
told  was  a  receipt  for  the  $500,  but  which  was  in  fact  a  contract 
of  settlement.  The  case  falls  within  the  rule  laid  down  in 
McGill  V.  L.  &  N.  R.  R.  Co.,  114  Ky.  358,  70  S.  W.  1048,  24  Ky. 
Law    Rep.  1244;  Ingram  v.  Covington,  etc.,  R.  R.  Co.,  89  S. 


462       Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S 

Louisville  &  N.  R.  Co.  v.  Cox 

W.  541,  28  Ky.  Law  Rep.  508;  Bramble  v.  Cincinnati,  etc., 
R.  R.  Co.,  132  Ky.  547,  116  S.  W.  742. 

[2]  It  is  also  insisted  that  under  the  pleadings  it  is  admitted 
that  the  agent  with  whom  the  settlement  was  made  had  no 
authority  to  make  it.  In  a  reply  the  plaintiff  averred  that  the 
settlement  was  made  with  the  claim  agent  of  the  road.  By 
its  rejoinder  the  defendant  denied  that  the  settlement  was  made 
with  the  claim  agent,  or  that  the  claim  agent  had  authority  to 
make  the  settlement.  It  is  insisted  that,  there  being  no  pleading 
filed  controverting  the  allegations  of  the  rejoinder,  its  allegations 
stand  confessed.  By  section  126  of  the  Code,  every  material 
allegation  of  a  pleading,  with  certain  exceptions,  must  be  taken 
as  true,  unless  specially  traversed;  but  this  provision  of  the 
Code  only  refers  to  affirmative  allegations.  There  is  no  re- 
quirement of  the  Code  that  a  traverse  in  a  rejoinder  which 
makes  up  an  issue  must  be  responded  to.  The  plaintiff  had 
averred  in  his  petition  that  his  contract  was  made  with  the 
defendant.  By  his  reply  after  the  settlement  was  pleaded  in  the 
answer,  he  set  up  the  fact  that  the  claim  agent  made  the  con- 
tract with  him.  He  did  not  in  words  aver  that  the  claim  agent 
had  authority  to  make  it,  but  the  defendant  in  rejoining  to  the 
reply  assumed  that  this  was  the  meaning  of  the  allegation,  and 
denied  the  fact.  The  denial  made  up  the  issue  as  fully  as  if 
the  fact  had  been  specifically  averred  in  the  reply. 

[3]  It  is  also  insisted  that  the  testimony  of  Meyer  to  the 
effect  that  he  had  no  authority  to  employ  Cox  permanently 
is  uncontradicted  and  unimpeacned,  and  therefore  must  be  ac- 
cepted as  true.  But  the  plaintiff  shows  that  the  defendant  sent 
Meyer  to  make  the  settlement.  If  it  authorized  him  to  make  a 
settlement,  it  cannot  escape  liability  for  the  settlement  he  made, 
on  the  ground  that  in  making  the  settlement  he  exceeded  his 
authority.  It  was  within  the  apparent  scope  of  his  authority 
to  make  a  settlement,  and  if  he  made  the  settlement  as  claimed 
by  Cox  the  defendant  is  bound  by  it.  As  between  the  principal 
and  the  agent,  the  principal  who  sends  out  his  agent  to  make 
a  settlement  may  say  that  the  agent  exceeded  his  au- 
thority; but,  as  between  the  person  settled  with  and 
the  principal,  the  principal  cannot  show  the  secret  in- 
structions he  gave  as  to  the  character  of  the  settlement  he 
should  make.  It  is  evident  from  the  proof  that  the  defendant 
wished  a  settlement  made  with  Cox,  so  as  to  avoid  a  suit  by 
him  to  recover  for  his  injuries,  and  there  is  evidence  tending 
to  show  that  Meyer  was  selected  by  it  to  make  the  settlement. 
It  is,  if  this  is  true,  bound  by  the  settlement  he  made. 

[4,  5]  If  the  contract  was  as  stated  by  Cox,  it  did  not  lack 
mutuality,  for  he  gave  a  valuable  consideration  for  the  defend- 
ant's promise  to  employ  him,  and  it  cannot,  after  receiving  the 
consideration,  repudiate  the  contract  with  impunity.  The  con- 
tract, as  alleged  in  the  petition  and  proven  by  the  plaintiff  him- 
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self,  falls  within  the  rule  laid  down  in  Yellow  Poplar  Lum- 
ber Company  v.  Rule,  106  Ky.  455,  50  S.  W,  685,  20  Law 
Rep.  2006.  It  is  not  against  public  polic}r  for  a  public  service 
corporation  to  enter  into  a  contract  to  give  an  employee  per- 
manent employment  for  the  reason  that  it  is  necessarily 
implied  in  such  a  contract  that  the  servant  is  properly  to  per- 
form his  duties,  and  may  be  discharged  by  the  master  for  any 
cause  that  would  justify  the  discharge  of  a  servant  employed 
for  a  fixed  term. 

[6]  But,  while  we  are  of  opinion  that  the  case  was  properly 
submitted  to  the  jury,  we  are  also  of  opinion  that  the  amount 
found  by  the  jury  is  excessive,  and  that  the  verdict  is  against 
the  evidence.  The  interest  on  the  sum  found  by  the  jury 
is  more  than  Cox  earned  ior  a  number  of  years  previous  to 
his  final  discharge  by  the  railroad  company,  and  is  nearly  as 
much  per  year  as  he  made  most  of  the  time. 

Cox  testifies  that  he  did  not  leave  the  service  of  the  rail- 
road company  after  he  began  in  1895  until  he  was  discharged 
in  1907 ;  he  says  he  laid  off,  because  his  hand  hurt  him  at  times, 
but  he  does  not  adequately  explain  why  he  laid  off  so  long  in 
1897  or  1898,  or  why  he  served  without  complaint  as  an  extra 
man  when  he  returned  to  the  service  of  the  company.  The 
weight  of  the  evidence  shows  that  there  was  an  agreement 
between  him  and  the  railroad  officials  that  they  were  to  give 
him  a  steady  or  permanent  job.  The  amount  they  paid  him 
was  so  disproportionate  to  the  extent  of  his  injury  as  to  well 
warrant  the  jury  in  concluding  that  there  must  have  been  some 
other  consideration  for  the  settlement.  But  there  is  nothing 
in  the  evidence  to  indicate  that  any  of  the  parties  contemplated 
that  the  company  would  quit  doing  business  in  Kenton  county 
at  any  time.  It  is  a  public  service  corporation,  and  cannot  at 
pleasure  stop  serving  the  public  at  this  point  or  that;  its  tracks 
and  switches  are  permanent  structures. 

We  see  no  substantial  error  in  the  instructions  to  the  prej- 
udice of  appellant,  so  far  as  they  go. 

[7]  The  defendant  may  show  that  it  has  a  rule  providing  for 
the  discharge  of  an  employee  who  is  garnished ;  that  Cox  was 
garnished,  and  that  he  was  discharged  pursuant  to  the  rule. 
If  he  was  thus  discharged,  it  is  a  bar  to  this  action  just  as  a 
discharge  for  drinking  while  on  duty. 

[8]  Cox  had  the  right  to  lay  off  when  he  was  sick  or  was 
disabled  by  the  condition  of  his  hand,  or  otherwise;  but  he  had 
no  right  to  stop  work  at  pleasure,  and  then  come  back  after  a 
number  of  months  and  demand  his  place  again.  On  another 
trial  the  court  will  instruct  the  jury  that  Cox  had  a  right  to 
lay  off  while  he  was  sick  or  disabled,  so  long  as  the  sickness  or 
disability  continued,  but  that  if  he  quit  work  without  such  ne- 
cessity for  quitting,  or  remained  away  from  his  work  a  longer 
time  than  was  for  this  cause  reasonably  necessary,  this  was  a 
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voluntary  giving    up  of  his  position,    as  set  out  in    instruction 
No.  2. 

[9]   It  remains  to  determine  what  were  Cox's  rights  if  the 
contract  was  simply  to  give  him  steady  or  permanent  employ- 
ment as  switch  tender,  and  not  to  employ  him  as  long  as  the 
railroad  company  did  business  in  Kenton  county.     In  Perry  v. 
Wheeler,  12  Bush,  541,  a  resolution  of  the  church  provided  that 
Dr.   Perry   was   elected   permanently   to   the   rectorship   of   the 
church.     He  insisted  that  he  had  a  right  to  retain  his  position 
during  life,  as  long  as  he  was  capacitated  to  discharge  the  duties 
of  the  office.     The  court,  however,  held  that  the  word  "perma- 
nent" was  used  as  the  opposite  oiF  **temporary,"    and    that    he 
was  simply  elected  as  the  regular  pastor  of  the  church.     In 
Lord  z\  Goldburg,  81  Cal.  596,  22  Pac.  1126,  15  Am.  St.  Rep. 
82,  the  plaintiff  was  employed  as  the  permanent  attorney  of 
the  company,  but  it  was  held  that  this  indicated  no  more  than 
a   regular   employment  as   contradistinguished    from   a   special 
employment.     But  the  principle  applied  in  these  cases  should 
not  govern  in  a  case  like  that  before  us,  where  the  servant 
relinquishes  his  right  of  action  in  consideration  of  the  promise 
of  permanent  employment.     In  construing  a  contract,  the  first 
point  to  ascertain  is  what  the  parties  understood  by  the  words 
employed,  and  as  an  aid  in  this  respect  the  object  in  making 
the  agreement  may  be  taken  into  consideration.     In  a  contract 
of  hiring,  where  no  definite  period  is  expressed,  it  is  generally 
presumed  to  be  hiring  at  will;  but  if  the  future  employment  at 
a  stated  sum  per  year  is  part  of  the  consideration  of  a  sale  it 
is  not  contemplated  that  a  large  portion  of  the  consideration 
was  subject  to  be  defeated  at  the  pleasure  of  the  employer. 
Jennings  v.    Brotherhood    Accident  Co.,  44    Colo.  68,    96  Pac. 
982,  18  L.  R.  A.  (N.  S.)  109,  130  Am.  St.  Rep.  109;  Weidmanz'. 
United  Cigar  Store  Co.,  223  Pa.  160,  72  Atl.  377,  132  Am.  St. 
Rep.  727.    In  many  of  the  cases  to  which  we  have  been  referred, 
where  contracts  of  this  sort  have  been  sustained,  the  contract 
was  to    give  employment    until  some    event  happened,    as,  for 
instance,  as  long  as  the  servant  m^v  be  able  to  do  the  work 
(Smith  V.  St.  Paul  R,  R.  Co.,  60  Minn.  330,  62  N.  W.  392), 
or  until  he  gets  well,  or  so  long  as  the  servant  lives,  or  the 
emplover  is  in  business.     Pierce  z'.  Tenn.  Coal  Co.,  173  JJ.  S. 
L  19  Sup.  Ct.  335,  43  L.  Ed.  591 ;  Yellow  Poplar  Lumber  Co.  r. 
Rule,  106  Ky.  455,  50  S.  W.  685,  20  Kv.  Law  Rep.  2006;  Norton- 
ville  Coal  Co.  v.  Sisk,  145  Kv.  55, 139  S.  W.  1086,     In  Penn.  Co. 
V,  Dolan,  6  Ind.  App.  109,  32  N.  E.  802,  51  Am.  St.  Rep.  289, 
an  injured  employee  was  paid  SI 00,  and  was  promised  steady 
and   permanent   employment   at   a   compensation   equal   to   that 
he  was  then  receiving.     Holding  this  contract  valid,  the  court 
said :     **Words  are  to  be  taken  in  their  most  usual  and  known 
signification,   but  they  get   their   meaning  almost   wholly   from 
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the  time,  place,  and  circumstances  under  which  they  are  used. 
The  words  *steady  and  permanent'  usually  signify  stability  and 
duration,  and  th's  is  especially  true  when  they  are 
applied  to  the  subject-matter  and  the  peculiar  circumstances 
under  which  they  are  here  used.  We  think,  when  reason- 
ably construed,  they  show  an  agreement  on  the  part  of  ap- 
pellant to  furnish  appellee  with  employment  as  long  as  the  latter 
is  able,  ready,  and  willing  to  perform  such  services  as  the  com- 
pany may  have  for  him  to  perform." 

A  like  question  was  before  the  Supreme  Court  of  Massa- 
chusetts in  Carnig  v.  Carr,  167  Mass.  544,  46  N.  E.  117,  35 
L.  R.  A.  512,  57  Am.  St.  Rep.  488.  There  the  contract  was 
to  give  the  plaintiff  permanent  employment  at  stipulated  wages. 
The  court,  after  laying  down  the  rule  that  in  construing  the 
contract  it  should  consider  the  circumstances  surrounding  the 
making  of  it,  and  the  situation  of  the  parties  at  the  time, 
said:  "Looking  at  the  matter  in  that  way,  we  think  that 
the  words  would  be  commonly  understood  as  meaning 
that,  so  long  as  the  defendants  were  engaged  in  enameling,  and 
had  work  which  the  plaintiff  could  do,  and  desired  to  do,  and 
so  long  as  the  plaintiff  was  able  to  do  his  work  satisfactorily,  the 
defendant  would  employ  him,  and  that  in  that  sense  the  employ- 
ment would  be  permanent;  that  is,  the  plaintiff  would  be  under 
no  necessity  of  looking  for  work  elsewhere,  but  could  rely  on 
the  arrangement  thus  made.  So  construed,  the  contract  would 
be  capable  of  enforcement,  and  there  would  be  no  want  of 
mutuality,  because  the  plaintiff  might  not  have  bound  him- 
self to  continue  in  the .  defendant's  employment."  To  same 
effect,  see  Harrington  v.  Kansas  City  Cable  Co.,  60  Mo.  App. 
223. 

The  rule  laid  down  in  these  cases  seems  to  us  sound,  and,  if  the 
contract  was  that  Cox  was  to  have  permanent  employment  as 
switch  tender,  it  was  necessarily  implied  that  this  was  to  con- 
tinue only  as  long  as  the  road  was  in  business  at  the  yards 
there,  and  so  long  as  Cox  was  willing  and  able  to  render  the 
services  properly.  It  was  also  implied  that  he  was  to  stand  as 
any  other  servant,  and  would  be  discharged  for  cause,  if  he 
did  not  properly  discharge  the  duties  or  conform  to  the  rules 
of  the  company.  But  it  was  not  necessary  that  all  these  things 
that  were  implied  should  be  mentioned  in  the  contract;  for 
what  is  necessarily  implied  need  not  be  expressed. 

[10]  On  the  other  hand,  if  the  contract  was  simply  to  give 
Cox  steady  or  permanent  employment,  and  neither  the  position 
h^  was  to  hold  nor  the  pay  he  was  receive  was  stipulated,  this 
contract  would  be  too  indefinite  for  enforcement.  On  another 
trial  the  court  will  so  instruct  the  jury. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

43  R  R  R— 30 
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Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  et  al.  v,  Richardson. 
(Court  of  Appeals  of  Kentucky,  Nov.  23,  1911.) 

[140  S.  W.  Rep.  648.] 

Master  and  Servant — Railroads — Injury  to  Employee  on  Track — 
Negligence — Evidence — Sufficiency. — In  an  action  against  a  railroad 
company  for  injury  to  an  employee  on  the  track  in  the  company's 
yards,  through  being  struck  by  a  backing  locomotive,  evidence  held 
to  sustain  a  finding  of  negligence. 

Master  and  Servant — Railroads — Duty  to  Employees  on  Track.* — 
Where  the  presence  of  railway  employees  on  the  track  in  railway 
yards  should  have  been  reasonably  anticipated  by  those  in  charge  of 
an  engine,  they  were  bound  to  keep  a  lookout  for  persons  using  the 
track,  and  to  give  them  timely  warning  by  ringing  the  bell  or  blow- 
ing the  whistle.  ^ 

Master  and  Servant — Railroads — Injury  to  Employees  on  Track — 
Contributory  Negligence — Evidence — Sufficiency. — In  an  action  against 
a  railroad  company  for  injury  to  an  employee  struck  by  a  backing 
locomotive  in  railway  yards,  evidence  held  insufficient  to  show  con- 
tributory negligence. 

Damages — Personal  Injury — Ezcessiveness. — Verdict  for  $8,750  for 
personal  injury  to  a  railway  employee  is  so  excessive  as  to  indicate 
passion  or  prejudice,  where  the  only  physician  who  testified  stated 
that  plaintiffs  injuries  are  not  permanent,  and  it  appears  that  his 
injuries,  excepting  to  the  hearing  of  one  ear,  consisted  of  bruises 
and  cuts  which  have  healed,  and  where  it  is  doubtful  whether  his 
hearing  was  impaired  by  the  accident,  though  plaintiff  testified  that 
it  was,  that  his  vision  was  impaired,  and  that  his  head  has  pained 
him  ever  since  the  accident. 

Appeal  from  Circuit  Court,  Boyle  county. 

Action  by  J.  D.  Richardson  against  the  Cincinnati,  New  Or- 
leans &  Texas  Pacific  Railway  Company  and  others.  Judgment 
for  plaintiflF,  and  defendant  company  and  defendant  Morgan 
Crane   appeal.     Reversed    and   remanded. 

John  Galvin,  George  B.  Stone,  and  Charles  H.  Rodes,  for 
appellants. 

Robert  Harding  and  Emmet  Purycar,  for;  appellee. 

♦See  foot-note  of  Wickham  v.  Louisville  &  N.  R.  Co.  (Ky.),  33 
R.  R.  R.  597,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  597,  where  all  the  pre- 
ceding authorities  in  this  series  on  the  subject  are  collected;  second 
foot-note  of  Nivert  v.  Wabash  R.  Co.  (Mo.),  40  R.  R.  R.  659,  63  Am. 
&  Eng.  R.  Cas.,  N.  S.,  659;  last  paragraph  of  second  foot-note  of 
Wolfe  V.  Seaboard  A.  L.  Ry.  Co.  (N.  Car.),  40  R.  R.  R.  653,  63  Am. 
&  Eng.  R.  Cas.,  N.  S.,  653:  third  head-note  of  Smith  v.  Southern  Pac. 
Co.  (Ore.),  39  R.  R.  R.  600,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  600. 
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Clay,  C.  Plaintiff,  J.  D.  Richardson,  brought  this  action 
against  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway 
Company,  Morgan  Crane,  and  Zay  Sims  to  recover  damages 
for  personal  injuries  alleged  to  have  been  due  to  their  negligence. 
The  jury  returned  a  verdict  in  his  favor  against  the  railway 
company  and  Morgan  Crane,  its  engineer,  for  the  sum  of  $8,- 
750.  From  the  judgment  predicated  thereon,  the  railway  com- 
pany and  Crane  appeal. 

Upon  the  conclusion  of  plaintiff's  evidence,  the  defendants 
declined  to  offer  any  evidence  in  their  behalf,  and  the  trial  court 
peremptorily  directed  a  verdict  in  favor  of  plaintiff.  It  is  the 
contention  of  appellants  that  they  were  entitled  either  to  a 
peremptory  instruction  in  their  favor  or  to  have  the  question 
of  their  negligence  and  the  contributory  negligence  of  appellee 
submitted  to  the  jury.  Appellee's  injuries  were  received  under 
the  following  circumstances: 

Appellee  was  in  the  employment  of  the  railway  company, 
and  about  midnight  on  December  17,  1909,  he,  with  the  wreck- 
ing crew,  left  the  railway  yard  in  Danville  on  a  wrecking  train, 
composed  of  one  engine  and  five  or  six  cars,  for  the  purpose 
of  going  to  a  point  a  few  miles  distant  to  remove  a  wreck 
from  the  track.  Upon  the  completion  of  their  work  the  crew 
returned  to  the  Danville  yard,  about  2  o'clock  a.  m.  The 
wrecking  train  was  stopped  in  the  yard  to  permit  the  members 
of  the  crew  to  leave  and  go  to  their  homes,  and  also  to  leave 
the  train  for  the  remainder  of  the  night.  After  stopping  in 
the  yard  the  engine  was  cut  loose  from  the  train.  Appellee 
and  the  other  members  of  the  crew  took  the  most  direct  route 
to  their  respective  homes.  Appellee's  home  was  on  the  east 
side  of  the  yard,  about  500  yards  from  where  the  train  stopped. 
Appellee  was  accompanied  by  William  Sears,  another  member 
of  the  crew.  He  first  proceeded  north,  and  then  turned  to  the 
east  and  went  in  that  direction  across  the  railway  tracks  in  the 
yard.  As  they  were  proceeding  across  the  track  on  which  appellee 
uas  injured,  he  looked  to  the  north  and  saw  the  yard  engine  stand- 
ing still,  about  12  or  15  feet  from  where  he  was  struck.  The 
tender  of  the  engine  was  towards  him,  and  the  headlight  thereon 
was  burning.  Knowing  that  no  backward  movement  of  the  en- 
gine would  be  made  unless  those  in  charge  of  it  first  gave  no- 
tice of  their  intention  to  do  so,  by  ringing  the  bell  or  blowing 
the  whistle,  he  and  Sears  started  across  the  track.  Just  as  they 
got  on  the  track  the  engine,  without  warning  of  any  kind, 
suddenly  started.  Sears  got  across,  but  appellee  was  struck 
and  injured.  M.  C.  Bryant,  another  witness,  corroborates  ap- 
pellee's testimony  in  certain  respects.  He  testified  that  he  was 
about  20  feet  distant  from  appellee  when  the  latter  was  struck. 
He  did  not  notice  any  ringing  of  the  bell  or  blowing  of  the 
whistle.    When  he  first  saw  the  engine,  it  was  about  50  or  75  feet 
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from  where  appellee  was  struck;  did  not  know  how  far  the 
engine  was  from  appellee  when  he  first  saw  it,  because  he  did 
not  see  appellee  until  the  engine  hit  him.  Appellee  was  be- 
tween the  rails  when  he  was  struck. 

[1,  2]  As  the  accident  occurred  in  the  railway  yard  just  after 
the  arrival  of  the  wrecking  crew,  the  time  and  place  were  such 
that  the  presence  of  persons  on  the  tracks  should  have  been 
reasonably  anticipated  by  those  in  charge  of  the  yard  engine, 
and  it  was,  therefore,  their  duty  to  keep  a  lookout  for  persons 
using  the  tracks,  and  to  give  them  timely  warning  of  any  move- 
ment of  the  engine  by  ringing  the  bell  or  blowing  the  whistle. 
As  appellants  failed  to  introduce  any  evidence  on  this  point,  and 
the  evidence  that  no  warning  was  given  is  all  one  way,  it  follows 
that  the  negligence  of  appellants  was  fully  established.  That 
being  true,  there  was  no  question  for  the  jury  upon  this  score. 

[3]  The  only  remaining  question,  then,  is  whether  or  not 
there  was  conclusive  evidence  of  contributory*  negligerbce  on 
the  part  of  appellee,  or  sufficient  evidence  to  take  the  case  to  the 
jury.  Counsel  for  appellants  argue  that  appellee's  own  state- 
ments, and  those  of  his  witness  Bryant,  tend  to  show  that  he 
knew  the  engine  was  moving  at  the  time  he  stepped  upon  the 
track,  and  that  if  this  be  true  he  was  guilty  of  contributory 
negligence  as  a  matter  of  law,  even  though  those  in  charge  of 
the  engine  failed  to  give  him  any  warning  of  the  movements 
of  the  engine,  for  the  only  purpose  of  such  warning  was  to 
apprise  him  of  that  which  he  already  knew.  It  may  be  con- 
ceded that  if  he  knew  the  engine  was  moving,  and  attempted 
to  cross  the  track  immediately  in  front  of  it,  he  would  be  guilty 
of  such  contributory  negligence  as  would  preclude  a  recovery. 
But,  viewed  in  the  light  most  favorable  to  appellants,  the  evi- 
dence fails  to  show  that  appellee,  with  knowledge  that  the 
engine  was  moving,  attempted  to  cross  the  track.  True,  ap- 
pellants call  our  attention  to  certain  answers  of  appellee,  which, 
if  standing  alone  and  unexplained,  might  tend  to  support  their 
contention.  The  confusion  arises  from  the  character  of  ques- 
tions propounded.  Sometimes  he  was  asked  where  he  was  when 
he  first  discovered 'the  engine;  then,  again,  he  was  asked  where 
he  was  when  he  first  discovered  the  engine  was  moving.  When- 
ever his  attention  was  directed  to  the  difference  between  the  two 
statements,  he  stated,  emphatically  and  in  language  that  cannot 
be  misunderstood,  that  before  he  stepped  upon  the  track  he 
saw  the  engine,  standing  still,  about  12  or  15  feet  from  him, 
and  he  did  not  discover  the  engine  in  motion  until  he  actually 
stepped  upon  the  track.  While  Bryant  does  say  that  when  he 
first  discovered  the  engine  it  was  50  or  75  feet  away,  he  does 
not  state  that  the  engine  was  then  in  motion.  So  there  is 
neither  direct  evidence,  nor  any  facts  from  which  it  could  be 
reasonably    inferred,    that    appellee,   before    stepping   upon    the 
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track,  knew  that  the  engine  was  moving,  and  that  he  attempted 
to  cross  the  track  immediately  in  front  of  it.  That  being  true, 
the  trial  court  did  not  err  in  refusing  to  hold,  as  a  matter  of 
law,  that  appellee  was  guilty  of  contributory  ilegligence,  or  in  . 
refusing  to  submit  the  question  of  his  contributory  negligence  to 
the  jury. 

[4]  There  is  complaint,  however,  that  the  verdict  is  excess- 
ive. According  to  appellee's  testimony,  he  received  bruises 
on  his  side,  back,  and  head.  His  skull,  at  the  base  of  his  brain, 
was  fractured.  Blood  was  oozing  from  one  of  his  ears,  and  the 
drum  was  ruptured.  There  was  also  a  fracture  of  the  small  bone 
of  the  ear,  and  a  cut  over  his  left  eye.  He  was  rendered  un- 
conscious by  his  injuries,  and  remained  in  that  condition  for 
several  days  after  being  carried  to  Dr.  Cowan's  hospital  in 
Danville.  After  about  30  days  he  left  the  hospital.  At  that 
time  his  head  was  drawn  over  to  one  side.  He  complained 
of  seeing  two  objects  at  one  time,  whereupon  Dr.  Cowan  fur- 
nished him  glasses  which  remedied  the  defect  in  his  vision.  He 
was  almost  totally  deaf  in  his  left  ear.  After  leaving  the  hos- 
pital he  attempted  to  drive  a  delivery  wagon  for  a  while,  but 
found  that  he  was  unable  to  do  any  hard  work.  Since  the 
accident  his  head  pains  all  the  time. 

Dr.  Cowan,  who  was  introduced  as  a  witness  by  appellee, 
testified  that  appellee's  left  ear  was  not  injured  or  affected  by 
the  accident.  The  condition  of  this  ear  looked  like  an  old 
suppurative  scar — an  old  abscess.  Appellee  had  told  him  of  suf- 
fering from  abscesses  in  his  ear  prior  to  the  accident.  In  his 
opinion  appellee's  hearing  in  his  left  ear  was  destroyed  before 
the  accident,  and  his  hearing  in  his  right  ear  was  somewhat 
diminished  by  the  accident.  Upon  being  asked  to  tell  the  jury 
whether  or  not  appellee  had  sustained  any  permanent  injury, 
so  far  as  he  was  able  to  discover  or  determine  from  his  in- 
vestigations or  examinations  of  him,  witness  said:  "I  have 
been  able  to  discover  none.  He  has  a  scar  across  the  drum 
membrane,  caused  by  the  rupture  of  his  right  ear,  and  I  have 
examined  as  regards  his  hearing  in  that  ear,  and,  while  his 
hearing  is  not  perfectly  normal,  he  has  fairly  good  hearing  in 
his  right  ear."  In  answer  to  the  question,  "What  was  the  condi- 
tion of  his  hearing  in  his  left  ear  before  the  accident?"  he 
said:  "I  can  only  judge  that  by  the  condition  I  found  in  his 
left  ear  after  the  accident,  having  never  seen  him  before.  I 
found  a  condition  which  would  lead  me  to  believe  he  had  no 
hearing  in  his  left  ear  before  the  accident."  In  another  place, 
in  answer  to  the  question,  "State  whether  or  not,  Doctor,  there 
was  anything  you  discovered  in  Mr.  Rifchardson's  condition 
that  showed  any  permanent  impairment  of  his  physical  condi- 
tion in  any  way?"  the  witness  said,  "No,  sir." 

While  it  is  argued  by  counsel  for  appellee  that  the  latter's 
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loss  of  hearing  in  his  left  ear  must  have  been  occasioned  by  the 
injuries  received  at  the  time  of  the  accident,  because  his  left 
side  was  next  to  the  engine  that  struck  him,  it  is  just  as  probable 
that  his  injuries  were  received  by  being  struck  by  the  engine 
and  thrown  to  the  ground  on  his  right  side.  Here,  then,  we 
have  a  case  where  appellee  testifies  that  his  injuries  were  per- 
manent, while  the  physician  whom  he  introduced  states,  em- 
phatically, that  his  injuries  are  not  permanent.  Even  if  it  be 
conceded  that  his  hearing  in  his  left  ear  was  destroyed  by  the 
accident,  yet,  in  view  of  the  fact  that  all  his  other  injuries, 
bruises,  and  cuts  have  healed,  it  is  doubtful  if  a  verdict  for 
$8,750  should  be  sustained.  In  view,  however,  of  the  great 
uncertainty  on  this  question,  and  that  the  only  physician  who 
testifies  states  that  appellee's  injuries  are  not  permanent,  we 
cannot  resist  the  conclusion  that  the  amount  of  the  verdict  is 
so  excessive  as  to  strike  us  at  first  blush  as  being  the  result 
of  passion  or  prejudice  on  the  part  of  the  jury.  In  such  a 
case  the  verdict  will  not  be  permitted  to  stand. 

Judgment 'reversed,  and  cause  remanded  for  a  new  trial  con- 
sistent with  this  opinion. 


St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Aiken. 

(Supreme  Court    of   Arkansas,    July    10,    1911.     Dissenting  Opinion, 

Nov.  20,  1911.) 

[140  Fed.  Rep.  698.] 


Master  and  Servant — Negligence — Evidence. — Where  it  was  cus- 
tomary for  the  hostler  taking  engines  to  and  from  the  roundhouse 
to  await  signals  from  the  assistant  before  moving  the  engines,  and 
the  rule  required  the  hostler  to  give  a  signal  before  moving  the  en- 
gines, and  he  moved  an  engine  without  giving  or  receiving  signals, 
the  jury  could  find  that  he  was  negligent,  authorizing  a  recovery  for 
injuries  to  the  assistant. 

Master  and  Servant — Contributory  Negligence — Evidence. — In  an 
action  for  injuries  to  an  assistant  hostler  while  aiding  to  bring  an 
engine  to  the  roundhouse,  evidence  held  to  support  a  finding  of 
freedom  from  contributory  negligence. 

Master  and  Servant — Contributory  Negligence — Evidence.* — An  as- 
sistant when  helping  to  take  an  engine  to  the  roundhouse  may  to 

• 

♦For  the  authorities  in  this  series  on  the  question  whether  a 
person  injured  through  the  negligence  of  another  had  the  right  to 
assume  that  the  latter  had  performed  or  would  perform  the  duties 
owing  to  the  person  injured,  see  last  paragraph  of  last  foot-note  of 
Acton  V.  Fargo,  etc.,  R.  Co.  (N.  Dak.),  39  R.  R.  R.  767,  62  Am.  & 
Eng.  R.  Cas.,  N.  S.,  767;  eighth  head-note  of  Arkansas,  etc.,  R.  Co. 
V,  Graves  (Ark.),  39  R.  R.  R.  259,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  259; 
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some  extent  rely  on  the  fact  that  the  hostler  was  required  to  give 
signals  before  moving  the  engine,  and  that  fact  should  be  considered 
in  determining  whether  the  assistant,  injured  on  the  engine  being 
moved  without  signals,  was  guilty  of  contributory  negligence. 

Master  and  Servant — Contributory  Negligence — Evidence. — The 
jury  in  determining  whether  a  servant  was  guilty  of  contributory  neg- 
ligence should  consider  his  age  and  experience. 

Trial — Requested  Instructions  Covered  by  the  Charge  Given. — It 
is  not  error  to  refuse  a  requested  charge  on  a  point  fully  and  cor- 
rectly presented  by  the  instructions  given. 

Master  and  Servant — Negligence.t — A  violation  of  a  rule  by  a 
hostler  taking  engines  to  and  from  the  roundhouse  ^ot  to  move  an 
engine  before  receiving  a  signal*  from  his  assistant,  and  without 
sounding  the  bell  or  whistle,  is  negligence  per  se,  whether  he  was 
aware  of  the  assistant's  perilous  position  or  not. 

Trial — Instructiona — Ignoring  Issues. — A  requested  charge  which 
ignores  the  adverse  party's  theory  of  the  case  is  properly  refused. 

Appeal  and  Error — Misconduct  of  Counsel — Ground  for  Reversal. 
— The  court  will  reverse  the  judgment  for  improper  argument  of 
counsel  only  where  it  appears  that  prejudice  probably  resulted,  and 
hence  the  language  complained  of  must  be  set  forth  in  the  record, 
and  a  mere  statement  in  the  record  that  the  counsel  for  plaintiff  su- 
ing for  a  personal  injury  referred  to  the  unfortunate  condition  of 
plaintiff's  widowed  mother,  who  had  testified  in  the  case,  is  insuffi- 
cient to  show  error. 

Trial — ^Argument  of  Counsel — Extent — While  an  attorney  in  his 
argument  may  express  his  opinion  on  the  effect  of  evidence,  and 
may  comment  on  the  relations  of  of  the  witnesses  to  the  parties  as  show- 
ing interest  or  bias,  it  is  error  for  the  trial  court  to  permit  an  attor- 


first  foot-note  of  Hillis  v.  Spokane,  etc.,  R.  Co.  (Wash.),  38  R.  R. 
R.  744,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  744;  seventh  head-note  of  St. 
Louis,  etc.,  R.  Co.  v.  Carr  (Ark.),  37  R.  R.  R.  92,  60  Am.  &  Eng.  R. 
Cas.,  N.  S.,  92. 

For  the  authorities  in  this  series  on  the  subject  of  the  right  of  a 
railroad  employee  to  assume  that  his  employer  has  performed,  or 
will  perform,  its  duties  to  him,  see  second  foot-note  of  Smith  v. 
Southern  Pac.  Co.  (Ore.),  39  R.  R.  R.  600,  62  Am.  &  Eng.  R.  Cas., 
N.  S.,  600;  Chicago,  etc.,  Ry.  Co.  v.  Ehitcher  (C.  C.  A.),  39  R.  R.  R. 
78.  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  78;  first  head-note  of  Korah  v. 
Chicago,  etc.,  Ry.  Co.  (Iowa),  38  R.  R.  R.  493,  61  Am.  &  Eng.  R. 
Cas.,  N.  S.,493;  Grand  Trunk  W.  Ry.  Co.  v.  Poole  (Ind.),  38  R.  R. 
R.  477,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  477;  third  head-note  of  Hardy 
V.  Chicago,  etc.,  Ry.  Co.  (Iowa),  38  R.  R.  R.  763,  61  Am.  &  Eng.  R. 
Cas.,  N.  S.,  763;  third  foot-note  of  Long  Pole  Lumber  CIo.  v.  Gross 
(C.  C.  A.),  37  R.  R.  R.  669.  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  669. 

fFor  the  authorities  in  this  series  on  the  subject  of  contributory 
negligence  of  and  assumption  of  risk  by  an  employee  violating  rules 
or  orders  of  his  master,  see  first  foot-note  of  Southern  Ry.  Co.  v, 
Johnson's  Adm'r  (Va.),  38  R.  R.  R.  487,  61  Am.  &  Eng.  R.  Cas.,  N. 
S.,  487. 
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ney  to  go  outside  the  record,  and  state  to  the  jury  a  material  fact 
on  the  question  at  issue. 

Trial — Improper  Argument  of  Counael — Correction  by  Court's 
Charge* — The  misconduct  of  plaintiff's  counsel  in  an  action  against 
a  railroad  for  injuries  to  an  employee  in  stating  in  his  argument  to 
the  jury  that  he  felt  sorry  for  the  "railroad  boys,"  their  testimony 
was  placed  in  one  scale  and  their  bread  in  another,  was  cured  by  the 
court  directing  the  jury  to  disregard  the  remarks. 

Appeal  and  Error — Harmless  Error — Improper  Argument  of  Coun- 
sel— Correction  by  Court's  Charge. — Where  the  trial  court  timely  ex- 
cluded objectionable  remarks  of  counsel,  the  court  on  appeal  should 
not  reverse  the  •case,  unless  sure  that  the  prejudicial  effect  was  not 
removed. 

Appeal  and  Error — Harmless  Error. — Where  a  party  did  not  ex- 
haust his  peremptory  challenges,  any  error  in  the  court  stopping  the 
examination  of  a  juror  as  to  his  bias  was  not  prejudicial. 

Jury — Examination  of  Jurors — Discretion  of  Court. — ^The  extent  of 
the  examination  of  a  juror  rests  in  the  sound  discretion  of  the  trial 
court,  and,  where  a  party  was  permitted  to  pursue  the  examination 
until  every  matter  bearing  on  the  juror's  qualifications  was  drawn 
out,  it  was  not  an  abuse  of  discretion  to  stop  the  examination. 

Wood  and  Hart,  J.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Franklin  County,  Ozark  Dis- 
trict; Jeptha  H.  Evans,  Judge. 

Action  by  Mary  E.  Aiken,  guardian  of  W.  T.  Aiken,  a  minor, 
against  the  St.  Louis,  Iron  Mountain  &  Southern  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

W.  E.  Hemingzvay  and  Lovick  P.  Miles,  for  appellant. 
Jeff  Davis  and  Frank  Pace,  for  appellee. 

McCuLLOCH,  C.  J.  The  plaintiff,  W.  T.  Aiken,  while  work- 
ing for  defendant  railway  company,  was  run  over  by  an  engine, 
and  both  legs  were  cut  off.  He  was  17  years  old  at  the  time, 
and  sues  the  company  to  recover  compensation  for  said  injury, 
alleging  that  the  same  was  caused  by  negligence  of  the  engine 
hostler  who  had  charge  of  the  engine  at  the  time.  He  recovered 
judgment  below  for  damages  in  an  amount  which  is  not  claimed 
to  be  excessive,  and  the  defendant  has  appealed. 

Plaintiff  was  working  as  assistant,  or  "herder,"  as  the  posi- 
tion is  termed,  to  the  hostler.  He  had  been  working  for  the 
company  about  two  months,  first  as  engine  wiper  and  boiler 
washer,  and  then  as  herder  for  10  days  before  his  injury  oc- 
curred, working  at  night  from  7  o'clock  p.  m.  to  7  o'clock  a.  m. 
His  duties  were  to  assist  in  taking  engines  to  and  from  the  round- 
house, and  to  coal  and  water  them,  to  take  incoming  engines 
to  the  cinder  pit,  and  knock  the  fires,  and  then  take  them  to  the 
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roundhouse.  He  testified  that  it  was  his  duty  to  ride  moving  en- 
gines in  the  yards  on  the  pilot  when  headed  forward,  and  on  the 
stirrup  on  the  engineer's  side  of  the  rear  end  of  the  tender 
when  moving  backward,  in  order  to  throw  switches  and  to 
signal  the  hostler  when  to  start  or  stop.  On  the 
occasion  in  question  the  engine  was  on  the  cinder  pit, 
and  plaintiff,  after  assisting  in  knocking  the  fire,  examined  the 
sand  box  on  top  of  the  engine,  and  then  blew  the  whistle 
for  the  hostler,  who  was  in  the  roundhouse,  to  come 
and  move  the  engine.  When  the  hostler  mounted  the  engine, 
plaintiff  remarked  to  him  that  the  engine  needed  no  sand,  and 
got  down  from  the  engine  on  the  fireman's  side,  and  started 
back  to  the  rear  of  the  tender.  The  hostler  and  another  witness 
testified  that  plaintiff  said,  "We  don't  need  any  sand;  let's 
put  her  in,"  meaning  to  start  for  the  roundhouse,  but  plaintiff 
denied  that  he  said,  "let's  put  her  in,"  or  anything  else,  except 
that  the  engine  did  not  need  sand.  Plaintiff  started  around  the 
end  of  the  tender  to  ride  the  stirrup  on  the  hostler's  side,  plac- 
ing one  foot  on  a  rod  over  the  pit  which  binds  the  rails  together^ 
and  holding  with  one  hand  to  a  rod  on  the  tender  and  a  lantern 
in  the  other  hand,  when  the  hostler  moved  the  engine  backward 
without  signal  or  warning,  striking  plaintiff,  knocking  him  down, 
cutting  both  legs  off,  and  his  body  rolled  into  the  pit,  whence  it 
was  rescued  after  his  screams  attracted  attention.  Defendant 
denied  in  its  answer  that  the  hostler  was  negligent,  and  also 
pleaded  that  the  injury  resulted  from  plaintiff's  own  negligence 
in  attempting  to  pass  across  the  pit  behind  the  tender  of  the 
engine. 

[1]  It  is  earnestly  insisted  that  the  testimony  is  not  sufficient 
to  support  the  finding  of  the  jury  on  either  of  those  issues. 
We  conclude,  however,  that  the  testimony  is  sufficient.  The 
testimony  of  the  plaintiff  himself,  which  we  must  treat  as  hav- 
ing been  accepted  by  the  jury  as  true,  shows  that  it  was  cus- 
tomary for  the  hostler  to  await  a  signal  from  the  plaintiff 
before  moving  the  engine,  and  that  no  signal  was  given;  that 
it  was  the  rule  for  the  hostler  to  sound  an-  alarm,  by  bell  or 
whistle,  before  moving  the  engine,  and  that  this  was  not  done; 
and  that  plaintiff  did  not  say  to  the  hostler,  "let's  put  her  in,"  or 
give  him  any  other  signal  or  intimation  to  move.  There  is 
much  in  the  testimony  of  defendant's  witnesses  to  contradict 
the  plaintiff's  statement  of  the  facts,  and  much  to  corroborate 
him.  They  stated  that  the  rule  was  for  the  hostler  to  sound  a 
bell  or  whistle  before  moving,  and  that  that  was  not  done. 
Some  of  them  testified  that  it  was  the  duty  of  the  herder  to 
ride  on  the  rear  of  the  tender  with  a  lantern  when  moving 
backward,  so  as  to  display  a  light  and  to  signal  the  hostler. 
The  testimony  is  sufficient  to  show  that  the  hostler  violated 
his  duty  in  moving  the  engine  without  a  signal  from  plaintiff 
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and  without  sounding  a  warning  from  the  engine,  and  this 
warranted  a  finding  of  negligence  on  his  part.  It  is^not  essential, 
in  order  to  sustain  the  diarge  of  negligence,  that  the  hostler 
be  shown  to  have  known,  or  had  reason  to  believe,  at  the  time 
he  moved  the  engine,  that  plaintiff  was  in  a  place  of  danger. 
If  it  was  his  duty  to  await  a  signal  from  plaintiff,  the  exercise 
of  ordinary  care  demanded  that  the  engine  be  not  moved  un- 
less he  knew  that  the  plaintiff  was  not  exposed  to  danger: 
at  least,  the  jury  had  the  right  to  find  negligence  under  those 
circumstances  whether  the  hqstler  knew  of  plaintiff's  perilous 
position  or  not. 

[2-4]  The  testimony  also  sustains  the  finding  that  plaintiff 
was  not  guilty  of  negligence.  He  testified  that  it  was  cus- 
tomary to  get  down  on  the  fireman's  side  and  cross  behind  the 
tender  by  swinging  himself  across  the  pit  from  one  rail  to  the 
other  while  holding  to  the  rod  on  the  tender;  that  it  was  incon- 
venient to  get  over  in  any  other  way  on  the  engineer's  side  of 
the  tender,  where  it  was  necessary  to  place  himself  in  order  to 
give  signals  by  lantern  to  the  hostler.  Plaintiff  could  rely  to 
some  extent  on  the  fact  that  the  hostler  was  in  duty  bound  not 
to  move  the  engine  until  he  gave  the  signal,  and  this  was  a 
proper  element  of  consideration  in  determining  whether  or  not 
he  was  negligent.  The  jury  had  the  right  to  consider  plaintiff's 
age  and  the  amount  of  experience  in  that  work  in  testing  the 
degree  of  care  to  which  he  should  be  held.  Western  Coal  & 
Mining  Co.  v.  Burns,  84  Ark.  74,  104  S.  W.  535;  Arkansas  Mid- 
land Ry.  Co.  V,  Worden,  90  Ark.  407,  119  S.  W.  828. 

It  is  next  contended  that  the  court  erred  in  refusing  to  give 
the  following  instructions,  which  defendant  requested,  to  wit: 

"(3)  In  determining  whether  the  hostler,  Harris,  was  negli- 
gent and  his  negligence  was  such  as  will  entitle  the  plaintiff  to 
maintain  his  action  against  the  defendant,  you  are  instructed 
that  Harris,  acting  for  defendant,  was  under  obligation  tO  ex- 
ercise ordinary  care  in  the  handling  or  operation  of  the  engine, 
to  protect  from  injury  such  employees  as  an  ordinarily  prudent 
man,  situated  as  Harris,  in  the  exercise  of  ordinary  care,  would 
have  discovered  or  had  reason  to  expect  might  be  injured  from 
the  operation  of  the  engine. 

"(4)  If  the  hostler,  Harris,  in  the  exercise  of  ordinary  care, 
had  no  reason  to  expect  Aiken  to  be  where  he  was  when  in- 
jured, it  makes  no  difference  whether  the  engine  was  moved  as 
alleged  in  the  complaint,  and  vour  verdict  should  be  for  defend- 
ant." 

[5]  We  think  that  the  other  instructions  given  on  the  sub- 
ject of  Harris'  negligence  were  sufficiently  specific  and  full  to 
correctly  present  that  issue  to  the  jury,  and  that  no  prejudice 
resulted  from  refusing  to  give  these  two  on  that  subject,  even 
if  they  were  correct.     These  instructions  were,  however,  not 
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correct  in  their  application  to  the  proof  in  this  case,  for  they 
entirely  ignored  the  plaintiff's  theory  of  the  case,  and  laid  down 
an  erroneous  test  of  negligence  if  the  jury  found  with  plain- 
tiff on  the  disputed  facts. 

[6]  If,  as  stated  by  plaintiff  in  his  testimony,  it  was  cus- 
tomary for  the  hostler  to  await  a  start  signal  from  the  plaintiff 
^nd  not  to  move  the  engine  before  receiving  that  signal  from 
him  nor  without  sounding  the  bell  or  whistle,  then  it  consti- 
tuted negligence  for  him  to  violate  this  rule,  whether  he  was 
aware  of  plaintiff *s  perilous  position  or  not. 

[7]  Defendant's  witnesses  testified  that  plaintiff  gave  the 
hostler  a  signal  to  move  by  saying  to  him  "let's  put  her  in,"  and, 
if  these  refused  instructions  had  been  so  framed  as  to  submit 
that  issue  to  the  jury,  they  would  have  been  correct;  but  they 
omitted  this  issue  entirely  and  unqualifiedly  told  the  jury,  in 
effect,  that  the  question  of  Harris'  negligence  depended  upon 
his  knowledge  of  or  reason  to  expect  danger  to  some  employee, 
even  though  he  was  forbidden  by  the  custom  to  move  the  engine 
without  first  receiving  a  signal  from  the  plaintiff  and  violated 
his  duty  in  that  respect.  Violation  of  a  rule  or  custom  estab- 
lished for  the  protection  of  employees  in  a  hazardous  occupation 
constitutes  negligence  per  se.  St.  L.,  I.  M.  &  S.  Ry.  Co.  v.  Car- 
away, 77  Ark.  405,  91  S.  W.  749;  St.  L.,  I.  M.  &  S.  Ry.  Co.  v. 
Dupree,  84  Ark.  377,  105  S.  W.  878,  120  Am.  St.  Rep.  74. 

The  assignments  of  error  most  earnestly  pressed  on  our  at- 
tention relate  to  alleged  improper  arguments  of  counsel  for 
plaintiff.  The  recital  of  the  bill  of  exceptions  relating  to  the  first 
assignment  on  this  subject  reads  as  follows:  "Senator  Davis, 
of  counsel  for  plaintiff,  was  further  permitted  in  the  course  of 
his  argument,  over  the  objection  of  the  defendant,  to  refer  to 
the  pathetic,  bereft,  and  unfortunate  condition  of  the  widowed 
mother  of  plaintiff,  her  want  and  distress  following  the  injury 
of  her  boy,  and  the  presence  of  her  little  children,  and  her  de- 
pendence upon  plaintiff  for  support." 

[8]  In  Kansas  City  Southern  Ry.  Co.  v.  Murphy,  74  Ark. 
256,  85  S.  W.  428,  Chief  Justice  Hill,  speaking  for  the  court, 
laid  down  the  following  rule,  which  has  often  been  quoted  here 
with  approval,  and  which  may  t)e  said  to  have  become  the  set- 
tled rule  of  this  court  in  dealing  with  assignments  of  error 
on  this  subject :  "When  the  ruling  of  the  court  is  presented  to 
the  appellate  court  in  proper  manner,  then  it  is  the  duty  of  the 
appellate  court  to  look  to  the  remarks,  and  weigh  their  prob- 
able effect  upon  the  issues,  then  to  the  action  of  the  trial  court 
in  dealing  with  them,  and  if  the  trial  court  has  not  properly 
eliminated  their  sinister  effect,  and  thev  seem  to  have  created 
prejudice,  and  likely  produced  a  verdict  not  otherwise  obtain- 
able, then  the  appellate  court  should  reverse.  However,  a  wide 
range  of  discretion  must  be  allowed  the  circuit  judges  in  dealing 
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with  the  subject,  for  they  can  best  determine  at  the  time  the 
eflFect  of  unwarranted  argument;  but  that  discretion  is  not  an 
arbitrary  one,  but  that  sound  judicial  discretion  the  exercise  of 
which  is  a  matter  of  review.  *  *  *  in  the  final  analysis  the 
reversal  rests  upon  an  undue  advantage  having  been  secured  by 
argument  which  has  worked  a  prejudice  to  the  losing  party  not 
warranted  by  the  law  and  facts  of  the  case."  It  being  our  duty 
to  *'look  to  the  remarks  and  weigh  their  probable  effect  upon 
the  issues,"  the  language  used  by  counsel  should  have  been  set 
forth  in  the  record,  so  that  we  could  determine  its  probable 
effect  upon  the  jury.  We  do  not  reverse  judgments  merely  be- 
cause some  improper  remark  has  been  made  by  counsel  in  the 
course  of  argument,  but  it  is  only  where  it  appears  likely  that 
prejudice  resulted  in  an  advantage  which  would  not  otherwise 
have  been  obtained.  We  cannot  tell  whether  or  not  the  re- 
marks were  calculated  to  prejudi-ce  the  rights  of  defendant,  un- 
less we  know  what  was  said.  The  recital  in  the  record  merely 
states  a  conclusion  as  to  the  reference  made  by  counsel  without 
stating  the  language  used  upon  which  the  conclusion  is  based, 
and  without  showing  the  extent  of  the  reference.  The  circuit 
judge  evidently  thought  that  the  reference  was  too  slight  to 
have  any  prejudicial  effect,  and  we  might  think  so,  too,  if  we 
had  the  language  of  the  counsel  before  us.  It  is  very  indefinite 
merely  to  state  that  counsel  "referred"  to  certain  things.  The 
term  is  too  indefinite  to  give  any  idea  of  the  effect  that  the  ref- 
erence could  have  had.  Mrs.  Aiken,  plaintiff's  mother,  w-as  a 
witness  in  the  case,  and  testified  to  material  matters  tending  to 
establish  the  extent  of  plaintiff's  damages,  his  earning  capacity, 
and  the  extent  of  his  physical  pain.  She  was  permitted  to  state 
without  any  objection  from  defendant  the  number,  ages,  and 
sex  of  her  children,  the  fact  of  her  husband*s  death,  and  the 
dependency  of  the  whole  family  on  her  son,  the  plaintiff. 
Counsel  did  not  seem  to  fear  any  prejudicial  effect  from  this 
testimony  on  the  minds  of  the  jury,  though  it  was  clearly  in- 
competent, and  doubtless  would  have  been  excluded  by  the  court 
if  the  request  had  been  made.  The  reference  of  counsel  to  the 
bereft  condition  of  plaintiff's  mother  may,  for  aught  we  know, 
have  been  made  merely  by  the  use  of  adjectives  in  speaking  her 
name  to  the  jury  as  one  of  the  witnesses  in  the  case  when  he 
commented  on  her  testimony.  As  before  stated,  we  do  not 
know  how  or  to  what  extent  he  referred  to  her  condition,  and 
therefore  cannot  determine  whether  the  reference  could  have 
had  any  effect.  We  should  not  indulge  the  presumption  that 
prejudice  resulted,  unless  we  have  enough  before  us  to  be  able 
to  see  whether  or  not  the  language  used  was  calculated  to 
operate  to  the  prejudice  of  the  other  party.  It  is  the  duty  of 
the  complaining  party  to  bring  enough  into  the  record  to  show 
that  prejudice  might  have  resulted.     It  would,  of  course,  have 
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been  erroneous  and  prejudicial  for  counsel  to  make  an  appeal 
to  the  jury  for  a  verdict  on  account  of  the  pathetic  and  dis- 
tressed condition  of  plaintiff's  mother  and  her  dependency  on 
her  son  or  for  an  increase  of  the* amount  of  damages  on  that 
account,  for  it  is  too  plain  for  argument  that  her  condition  had 
nothing  to  do  with  plaintiff's  right  of  recovery,  or  with  the 
amount  of  damages  to  be  assessed.  On  the  other  hand,  counsel 
had  the  right  to  comment  on  that  part  of  her  testimony  which 
was  material  and  competent,  and,  if  in  doing  so  he  made  slight 
reference  to  her  condition,  we  cannot  say,  without  knowing  the 
extent  of  the  remark,  whether  or  not  it  could  have  had  any 
prejudicial  effect. 

The  other  exception  to  the  argument  of  counsel  appears  in 
the  record  ais  follows:  "Mr.  Pace,  counsel  for  plaintiff,  in  the 
course  of  his  argument  to  the  jury  on  behalf  of  plaintiff,  made 
the  following  remarks  and  statements  to  the  jury  over  defend- 
ant's objections:  *These  poor  railroad  boys,  I  feel  sorry  for 
them.  Whenever  they  are  called  upon  to  testify,  you  place 
their  testimony  in  one  scale  and  their  bread  in  another/  *  *  * 
The  defendant  objected  to  the  remark,  and  the  court  said  the 
jury  had  the  right  to  consider  the  witness'  interest  or  bias  or 
prejudice  in  the  case  as  affecting  their  testimony,  and  railroad 
employees  who  are  witnesses  are,  in  their  testimony,  subject 
to  the  same  rules  as  others — their  testimony  should  be  weighed 
exactly  as  that  of  other  witnesses.  To  this  action  of  the  court, 
defendant  excepted.  Before  the  conclusion  of  the  argument  in 
the  case  the  court  entirely  excluded  the  above  remark  of  Mr. 
Pace  and  directed  the  jury  to  disregard  it." 

[9]  It  is  well  settled  by  the  decisions  of  this  court  that  it 
constitutes  reversible  error  for  an  attorney  in  a  case  to  be  per- 
mitted to  go  outside  of  the  record,  and  to  state  to  the  jury  a 
material  fact  bearing  on  the  question  at  issue.  On  the  other 
hand,  it  is  equally  well  settled  that  an  attorney  has  the  right  in 
argument  to  express  his  opinion  as  to  the  effect  of  the  evidence 
adduced  and  the  inferences  to  be  drawn  therefrom.  He  may 
comment  on  the  relations  of  the  witnesses  to  one  of  the  parties 
as  showing  interest  or  bias  on  the  part  of  the  witnesses.  St. 
L..  I.  M.  &  S.  Ry.  Co.  v.  Raines,  90  Ark.  398,  119  S.  W.  665. 
[10]  Now,  it  is  not  clear  from  the  language  used  by  counsel 
whether  he  meant  to  express  an  opinion  as  an  inference  from 
the  relation  shown  to  exist  between  the  defendant  and  its  em- 
ployees who  testified  in  the  case,  or  whether  he  meant  to  state 
as  a  fact  in  the  case  that  the  witnesses  would  be  discharged, 
and  thereby  lose  their  daily  bread  if  the  testimony  they  gave 
was  unfavorable  to  defendant.  The  court  seems  to  have  con- 
strued the  language  of  counsel  merely  as  a  comment  on  the  in- 
terest of  the  witnesses  as  employees  of  the  defendant,  for  the 
trial  judge  remarked,  when  first  passing  on  the  objection,  that 
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the  "jury  had  the  right  to  consider  the  witness'  interest  or  bias 
or  prejudice  in  the  case  as  affecting  their  testimony."  The  si- 
lence of  counsel  at  the  time  indicated  his  acquiescence  in  that 
construction  of  the  language  which  he  had  used.  But,  be  that 
as  it  may,  the  trial  judge  concluded  later  during  the  argument  to 
exclude  the  remark,  and  did  so,  telling  the  jury  to  disregard  it. 
It  does  not  appear  from  the  record  how  long  after  the  remark 
was  made  before  it  was  excluded.  This  remark  does  not  fall 
within  the  class  of  objectionable  arguments  so  flagrantly  preju- 
dicial in  themselves  that  no  action  of  the  court  can  eradicate 
the  eflFect.  St.  L.,  I.  M.  &  S.  Ry.  Co.  v.  Pell,  S9  Ark.  87,  115 
S.  W.  957;  Railway  Co.  v.  Raines,  supra. 

[11]  Some  deference  must  be  given  to  the  opinion  of  the 
trial  judge  in  determining  whether  or  not  any  prejudice  has  re- 
sulted from  improper  remarks  and  in  eliminating  them  from  the 
minds  of  the  jury,  and,  where  there  has  been  a  timely  exclusion 
of  the  objectionable  remarks,  we  should  not  reverse  a  case  un- 
less we  feel  sure  that  the  prejudicial  effect  was  not  removed. 
The  fact  is  that  the  court  told  the  jury  before  the  close  of  the 
argument  that  they  must  disregard  the  remarks  above  referred 
to,  and  we  must  assume  that  the  jury  obeyed  the  court's  ad- 
monition and  gave  no  heed  to  the  excluded  remark  of  couitsel. 
The  testimony  is  not  so  scant,  either  as  to  the  right  of  recovery 
or  as  to  the  amount  of  damages,  as  to  indicate  that  the  jury 
were  influenced  by  anything  other  than  the  testimony  in  the 
case,  which  well  sustained  the  verdict. 

There  is  but  one  other  assignment  of  error,  and  that  relates 
to  the  ruling  of  the  court  in  refusing  to  permit  defendant's 
counsel  to  pursue  the  examination  of  a  juror  as  to  his  bias. 
After  a  lengthy  examination  of  the  juror  by  counsel,  the  court 
stopped  the  examination  and  said  that  it  wa6  sufficient.  Coun- 
sel then  challenged  the  juror  peremptorily  and  agreed  to  a  trial 
of  the  case  before  eleven  jurors. 

[12]  It  does  not  appear  from  the  record  that  defendant  ex- 
hausted its  peremptory  challenges,  and  was  compelled  to  accept 
a  juror  which  it  otherwise  would  not  have  accepted.  Therefore 
no  prejudice  resulted  from  the  ruling,  even  if  it  was  incorrect. 

[13]  The  extent  of  the  examination  of  the  juror  rested,  how- 
ever, within  the  sound  discretion  of  the  trial  court,  and  there 
was  no  abuse  of  that  discretion.  Defendant  was  permitted  to 
pursue  the  examination  until  every  matter  bearing  upon  the 
juror's  qualifications  seems  to  have  been  fully  drawn  out. 

Judgment  affirmed. 
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(Supreme  Court  of  Indiana,  Nov.  28,  1911.) 
[96  N.  E.  Rep.  604.] 

Master  and  Servant — Master's  Liability— Negligence  as  to  Ways — 
Construction  of  Statute. — Employer's  Liability  Act  1893,  §  1,  cl.  1 
(Burns'  Ann.  St.  1908,  §  8017),  makes  every  railroad  or  other  cor- 
poration, except  municipal,  liable  for  personal  injuries  to  an  em- 
ployee suffered  through  any  defect  in  the  condition  of  the  ways, 
works,  and  machinery  used,  when  such  defect  was  the  result  of  neg- 
ligence by  it  or  some  person  intrusted  with  the  duty  of  keeping  such 
way,  etc.,  in  proper  condition.  Held,  that  the  statute  merely  re-en- 
acted the  common-law  rule  existing  prior  to  its  enactment. 

Appeal  and  Error — Harmless  Error — Instructions — Foundation  of 
Liability. — Where  an  employer  was  liable  for  an  employee's  injuries 
at  common  law  under  the  same  conditions  embodied  in  a  section  of 
the  employer's  liability  act  (Burns'  Ann.  St.  1908,  §§  8017-8020)  set 
out  in  an  instruction,  the  statute  merely  re-enacting  the  common  law. 
any  error  in  setting  out  the  statute  in  the  instruction  was  harmless  to 
the  employer. 

Master  and  Servant — Duties — Delegation.* — The  master  cannot  by 
delegating  duties  owed  to  the  servant  relieve  himself  from  responsi- 
bility for  nonperformance;  the  person  to  whom  they  are  delegated 
being  a  vice  principal  with  reference  to  their  performance. 

Master  and  Servant — Vice  Principal.* — Whether  one  is  a  vice  prin- 
cipal so  as  to  make  the  master  liable  for  his  negligence  does  not  de- 
pend upon  his  rank  as  an  employee,  but  upon  the  character  of  his 
duties. 

Master  and  Servant — Master's  Duty — Street  Railroad  Companies- 
Maintenance  of  Roadbedt — A  street  car  company  owes  to  its  em- 
ployees the  duty  of  using  ordinary  care  to  furnish  and  maintain  rea- 
sonably safe  roadbed  and  track;  the  duty  being  continuing. 

Master  and  Servant— Negligence— Maintenance  of  Street  Railway 
— Defective  Track. — The  exercise  of  ordinary  care  required  a  street 
car  company  to  take  notice  of  the  liability  of  wooden  ties  to  decay, 
and  use  ordinary  care  to  guard  against  the  track  becoming  unsafe 
from  such  cause. 


♦See  first  foot-note  of  Furlong  v.  New  York,  etc.,  R.  Co.  (Conn.), 
39  R.  R.  R.  233,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  233;  first  two  foot- 
notes of  Hardy  v^  Chicago,  etc.,  Ry.  Co.  (Iowa),  38  R.  R.  R.  763, 
61  Am.  &  Eng.  R.  Cas.,  N.  S.,  763;  last  foot-note  of  Massy  v.  Mil- 
waukee Elect.  Ry.  &  L  Co.  (Wis.),  36  R.  R.  R.  656,  59  Am.  &  Eng. 
R.  Cas.,  N.  S.,  656. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duties 
and  liabilities  of  a  railroad  company,  as  an  employer,  with  respect 
to  the  safety  of  its  tracks  and  roadbed,  see  third  paragraph  of  first 
foot-note  of  Korah  v,  Chicago,  etc.,  Ry.  Co.  (Iowa),  38  R.  R.  R. 
493.  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  493. 
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Master  and  Servant— Knowledge  of  Vice  Principal.^— H  the  track 
foreman  of  a  street  railway  company  was  its  agent  to  repair  its 
track,  notice  to  him  as  to  the  defective  condition  of  the  track  was 
notice  to  the  company,  so  as  to  make  it  liable  for  injuries  resulting 
therefrom  to  other  employees. 

Master  and  Servant — Knowledge  of  Danger.^ — To  make  a  street 
car  company  liable  for  injuries  to  an  employee  by  a  defective  road- 
way, it  must  have  had  actual  or  constructive  knowledge  thereof  long 
enough  before  the  injury  to  have  repaired  the  defect  or  warned  the 
injured  employee. 

Master  and  Servant — Knowledge  of  Danger.§ — The  master  can 
only  be  charged  with  constructive  knowledge  of  such  defects  as  he 
might  have  discovered  by  the  use  of  ordinary  care. 

Master  and  Servant — Injuries — Instructions — Knowledge  of  De- 
fects.— An  instruction  in  a  motorman's  action  for  personal  injuries 
•  by  a  derailment  claimed  to  have  been  caused  by  a  defective  track  that 
if  defendant  had  no  knowledge  of  the  defect  in  the  track,  and  it 
could  not  have  been  discovered  by  ordinary  care  in  time  to  have 
repaired  it  before  the  injury,  defendant  was  not  negligent,  was  more 
favorable  to  it  than  authorized,  since  it  ignored  defendant's  duty  to 
warn  plaintiff  of  the  defect  if  it  had  time  to  do  so  before  the  injury, 
even  though  there  was  no  time  to  repair. 

Appeal  and  Error — Questions  in  Lower  Court — Instructions — Re- 
quests.— In  order  to  make  available  defects  in  instructions  in  not 
being  sufficiently  full,  the  complaining  party  must  make  timely  re- 
quest for  more  complete  instructions  on  the  question. 

Master  and  Servant — Injuries — Instructions — Contributory  "Negli- 
gence"— "Fault." — An  instruction  in  a  servant's  action  for  personal 
injuries  that  the  doing  of  an  act  by  the  plaintiff  which  materially 
contributed  to  his  injury  would  not  constitute  contributory  negli- 
gence, unless  the  jury  found  "that  he  was  in  fault  in  doing  such  act," 
was  not  erroneous;  the  word  "fault"  being  synonymous  with  "neg- 
ligence," as  used  therein  (citing  3  Words  and  Phrases,  pp.  2703, 
2704). 

Trial — Instructions — Province  of  Jury. — An  instruction  that  the  do- 
ing of  an  act  by  plaintiff  which  materially  contributed  to  his  injuries, 
even  if  the  jury  should  find  that  he  did  such  act,  would  not  consti- 
tute contributory  negligence  unless  the  jury  found  from  the  evidence 
that  plaintiff  was  in  fault  in  doing  such  act,  did  not  invade  the  prov- 

JFor  the  authorities  in  this  series  on  the  question,  when  the  knowl- 
edge of  a  railroad  is,  and  is  not!,  notice  to  his  company,  see  last 
foot-note  of  Cooney  v.  Commonwealth  Ave.  St.  Ry.  Co.  (Mass.).  27 
R.  R.  R.  627,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  672. 

§For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
auired  of  a  master  in  inspecting  appliances,  see  last  foot-note  of 
Louisville  &  N.  R.  Co.  v,  McMillen  (Ky.),  39  R.  R.  R.  591.  62  Am. 
&  Eng.  R.  Cas.,  N.  S.,  591;  first  foot-note  of  St.  Louis,  etc.,  Ry. 
Co.  V.  Rogers  (Ark.),  37  R.  R.  R.  297,  60  Am.  &  Eng.  R.  Cas..  N. 
Sm  297. 
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ince  of  the  jury  by  taking  the  question  of  contributory  negligence 
from  it. 

Master  and  Servant — Injuries — Instnictions — Accidental  Injuries. — 
In  a  motorman's  action  for  personal  injuries  from  derailment,  in 
which  the  court  instructed  that  plaintiff  could  not  recover  if  the 
injury  occurred  without  "any  known  or  assignable  cause,"  it  was  not 
reversible  error  to'  refuse  an  instruction  requested  by  defendant  that 
there  could  be  no  recovery  if  the  cause  of  the  derailment  was  a 
mystery  and  unaccounted  for  by  the  evidence  in  the  case;  the  in- 
struction given   being  as   favorable   to   defendant   as   that   refused. 

Words  and  Phrases — "Accident." — An  accident  may  be  defined  as 
an  event  happening  unexpectedly  and  without  fault.  It  has  been 
held  that  the  words  "mere  accident"  or  "pure  accident"  are  under- 
stood to  exclude  negligence  or  carelessness. 

Appeal  from  Circuit  Court,  Delaware  County;  J.  H.  Leffler, 
Judge. 

Action  by  Francis  M.  Long  against  the  Indiana  Union  Trac- 
tion Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
pealed to  the  Appellate  Court,  and  the  case  was  transferred. 
Affirmed. 

Transferred  from  the  Appellate  Court  under  section  1405, 
Burns'  Ann.  St.  1908. 

James  A.  Van  Osdol,  Louis  B.  Ewbank,  W.  A,  Kittin^er,  and 
Warner  &  Warner,  for  appellant. 

Wilbur  Ryman,  Harry  Long,  and  Geo,  H,  Koons,  for  ap- 
pellee. 

Monks,  J.  This  action  was  brought  by  appellee,  a  motor- 
man  on  a  street  car  of  appellant's  street  railway  in  Muncie,  Ind., 
to  recover  damages  for  personal  injuries  sustained  when  his 
car  left  the  track.  The  action  was  based  upon  the  theory  that 
the  street  car  leaving  the  track  was  caused  by  rotten  ties  giv- 
ing way,  and  that  appellant  had  knowledge  of  the  condition  of 
the  track  and  ties  at  that  place  in  time  to  have  repaired  it,  and 
that  appellee  had  no  knowledge  of  the  defective  condition  of 
said  ties  and  street  railway  track.  A  trial  of  the  cause  resulted 
in  a  verdict  in  favor  of  appellee,  and,  over  a  motion  for  a  new 
trial,  judgment  was  rendered  in  his  favor. 

The  only  error  assigned  and  not  waived  calls  in  question  the 
action  of  the  court  in  overruling  appellant's  motion  for  a  new 
trial.  Appellant  complains  of  instruction  Xo.  2,  given  by  the 
court,  which  states  that  "the  statute  provides,"  etc.,  setting  out 
the  first  clause  of  section  1  of  the  employer's  liabilitv  act  of 
1893,  being  section  8017,  Burns'  1908,  on  the  ground  "that  the 
act  does  not  apply  to  a  city  street  railway,  and,  if  it  does  it  is 
unconstitutional." 

43  R  R  R-31 
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[1]  Said  first  clause  of  the  employer's  liability  act  is  a  re- 
enactment  of  the  Legislature  of  the  common  law  as  it  existed 
in  this  state  when  said  clause  was  passed  in  reference  to  the 
employer's  liability  under  the  conditions  stated  therein.  Cleve- 
land, etc.,  Ry.  Co.  v,  Scott,  29  Ind.  App.  519,  525,  526,  64  N. 
E.  896.  There  is  nothing  in  said  instruction  or  in  any  other  in- 
struction given  by  the  court  to  the  effect  that  this  case  is  gov- 
erned by  the  employer's  liability  act. 

[2]  As  appellant  is  liable  at  common  law  under  the  conditions 
stated  in  the  first  clause  of  the  statute,  the  error,  if  any,  in  giv- 
ing said  instruction  is  harmless.  It  is  not  necessary,  therefore, 
to  determine  whether  or  not  the  employer's  liability  act  of  1893 
applies  to  street  railroads,  and,  if  it  does  whether  or  not  the 
same  is  unconstitutional  as  to  street  railroads.  See,  however, 
Indianapolis,  etc.,  Co.  v,  Andis,  33  Ind.  App.  625,  633-638,  72 
N.  E.  145,  and  cases  cited;  Funk  v,  St.  Paul,  etc.,  Co.,  61  Minn. 
435,  63  N.  W.  1099,  29  L.  R.  A.  208,  52  Am.  St.  Rep.  608; 
Lundquist  v.  Duluth,  etc.,  Co.,  65  Minn.  387,  67  N.  W.  1006; 
Sams  V.  St.  Louis,  etc.,  Co.,  174  Mo.  53,  73  S.  W.  686,  61  L.  R. 
A.  475 ;  Stocks  v.  St.  Louis,  etc.,  Co.,  106  Mo.  App.  129,  79  S. 
W.  1176;  Godfrey  v.  St.  Louis,  etc.,  Co.,  107  Mo.  App.  193,  81 
S.  W.  1230;  Johson  v.  Metropolitan,  etc.,  Co.,  104  Mo.  App. 
588,  78  S.  W.  275 ;  McLeod  v,  Chicago,  etc.,  Co.,  125  Iowa,  270, 
101  N.  W.  77]  Riley  ^'.  Galveston,  etc.,  Co.,  13  Tex.  Civ.  App. 
247,  35  S.  W.  826;  Fallon  v.  West  End,' etc.,  Co.,  171  Mass. 
249,  50  N.  E.  536;  Norfolk,  etc.,  Co.  v,  Ellington,  108  Va.  245, 
61  S.  E.  779,  17  L.  R.  A.  (N.  S.)  117. 

[3]  Appellant  complains  of  instruction  No.  9,  given  by  the 
court,  to  the  effect  that  notice  of  the  defect  in  the  track  given 
to  the  track  foreman  having  charge  of  repairing  the  tracks,  and 
whose  duty  it  was  to  keep  the  tracks  in  repair,  if  proven,  was 
notice  to  appellant;  and  of  instruction  No.  13,  given  by  the 
court,  to  the  effect  that  knowledge  of  defects  in  the  track  by  the 
track  foreman  whose  duty  it  was.  to  keep  the  tracks  in  repair 
would  be  notice  to  appellant.  It  is  well  settled  in  this  state  that 
duties  which  the  master  owes  his  servants  cannot  be  delegated 
to  another,  so  as  to  relieve  him  from  responsibility  for  the  non- 
performance or  imperfect  performance  thereof.  If  the  pe**- 
formance  of  such  duties  is  delegated  to  an  agent,  such  agent  is 
a  vice  principal  as  to  such  duties,  and  his  negligence  in  such 
matters  is  the  negligence  of  the  master  for  which  the  master  is 
responsible.  Chicago,  etc.,  Co.  v.  Barker,  169  Ind.  670,  676,  83 
N.  E.  369.  17  L.  R.  A.  (N.  S.)  542;  Indiana,  etc.,  Co.  z\  Snv- 
der.  140  Ind.  647.  652,  653.  39  N.  E.  912,  and  cases  cited;  26 
Cyc.  1081,  1104,  1335a,  and  cases  cited;  3  Elliott  on  Railroads 
(2  Ed.)   §  1276. 

[4]  Whether  a  person  is  a  vice  principal  or  a  fellow  servant 
so  as  to  render  the  master  liable  for  his  negligence  by  which  an- 
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other  is  injured  does  not  depend  on  his  rank,  but  on  the  char- 
acter of  the  duties  conferred  upon  him.  Thacker  v.  Chicago, 
etc.,  R.  Co.,  159  Ind.  82,  85,  64  N.  E.  605,  59  L.  R.  A.  792; 
Dill  V,  Marmon,  164  Ind.  507,  521,  73  N.  E.  67,  69  L.  R.  A. 
163,  and  cases  cited ;  Southern,  etc.,  R.  Co.  v.  Harrell,  161  Ind. 
689,  695,  68  N.  E.  262,  63  L.  R.  A.  460,  and  cases  cited. 

[5]  One  of  the  duties  appellant  owes  to  its  employees  is  to 
use  ordinary  care  and  diligence  to  furnish  a  reasonably  safe 
roadbed  and  track  upon  which  to  run  its  cars.  This  duty  is  a 
continuing  one,  and  the  master  is  required  to  exercise  ordinary 
care  to  keep  and  maintain  the  roadbed  and  track  in  a  reasonably 
safe  condition  for  use.  Chicago,  etc.,  Co.  v.  Wilfong,  173  Ind. 
311,  312,  90  N.  E.  307,  and  cases  cited;  Chicago,  etc.,  Co.  v. 
Barker,  supra,  169  Ind.  676,  83  N.  E.  369,  17  L.  R.  A.  (X.  S.) 
542;  26  Cyc.  1102,  1112;  3  Elliott  on  Railroads  (2d  Ed.)  §§ 
1268,  1278. 

[6]  Ordinary  care  required  appellant  to  take  notice  of  the 
liability  of  wooden  ties  to  decay  from  time  and  use,  and  to  take 
such  measures  as  ordinary  care  and  skill  dictate  to  guard 
against  the  track  becoming  unsafe  on  account  of  the  decaying 
of  wooden  ties  used  in  the  construction  thereof.  City  of  Ft. 
Wayne  v.  Coombs,  107  Ind.  75,  88,  7  N.  E.  743,  57  Am.  Rep. 
82,  and  cases  cited;  Indiana  Car  Co.  v.  Parker,  100  Ind.  181, 
193,  194,  and  cases  cited. 

[7]  It  is  said  in  26  Cyc.  1147:  **Notice  to  a  servant  or  agent 
who  stood  in  the  position  of  vice  principal  and  who  was  charged 
with  the  duties  of  th6  master,  the  neglect  of  which  occasioned 
the  injury,  is  notice  to  the  master."  If  appellant's  track  fore- 
man was  its  agent  to  maintain  and  keep  the  track  in  repair,  he 
as  to  such  work  was  a  vice  principal,  and  represented  appel- 
lant, and  notice  to  him  as  to  the  condition  of  the  track  was  no- 
tice to  appellant.  Instructions  9  and  13,  therefore,  are  correct 
statements  of  the  law,  at  least  as  far  as  they  go. 

It  is  insisted,  however,  by  appellant  that  said  instruction  Xo. 
9  was  erroneous  under  the  evidence  because  the  only  evidence 
of  notice  to  appellant's  track  foreman  was  that  a  motorman  re- 
ported the  track  in  bad  order  the  night  before  the  injury,  and 
that  the  track  foreman  went  on  duty  the  next  morning  about  an 
hour  before  appellee's  injury — citing  Malott  z*.  Sample,  164 
Ind.  645,  74  N.  E.  245,  where  it  is  held  that,  before  the  master 
can  properly  be  charged  with  negligence  for  failure  to  repair, 
.it  is  necessary  to  show  that  the  master  had  knowledge  actual  or 
constructive  of  the  defect.  There  is  nothing  in  the  case  cited  to 
show  that  the  instruction  was  erroneous. 

[8]  It  is  the  law  in  this  state  in  a  case  like  the  one  before  us 
that  the  employee  must  prove,  not  only  that  the  alleged  defect 
existed,  but  that  the  employer  had  knowledge  thereof  actual  or 
constructive  long  enough  before  the  injury  to  have  repaired  the 
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defect  or  to  have   given  warning  to  the    employee,  and   that  he 
failed  to  do  so. 

[9]  It  is  held  that  the  rule  of  constructive  knowledge  of  the 
employer  applies  only  to  such  defects  as  he  might  have  discov- 
ered by  the  exercise  of  ordinary  care  and  diligence.  Chicago, 
etc.,  Co.  V.  Wilfong,  173  Ind.  306,  312,  90  N.  E.  307,  and  au- 
thorities cited.  It  may  be  that  appellant  did  not  have  time  to 
repair  said  track  after  said  notice  was  received  by  the  track 
foreman,  and  before  appellee  was  injured,  but  it  does  not  nec- 
essarily follow  that  appellant  did  not  have  time  to  warn  ap- 
pellee of  said  defect  before  he  was  injured. 

[10]  The  court  in  another  instruction  said,  in  effect,  to  the 
jury  that  if  appellant  had  no  knowledge  of  said  defects  in  the 
track,  and  the  same  could  not  be  discovered  by  the  exercise  of 
ordinary  care  in  time  to  have  repaired  said  defect  before  ap- 
pellee's injury,  that  appellant  was  not  guilty  of  negligence,  and 
the  verdict  should  be  for  appellant.  This  instruction  was  more 
favorable  to  appellant  than  the  law  authorized  because  it  ignored 
entirely  appellant's  duty  to  warn  appellee  of  said  defect  if  as- 
certained before  the  injury  and  there  was  time  to  give  such 
w^arning  even  if  there  was  not  time  to  repair  the  track.  Chi- 
cago, etc.,  Co.  V.  Wilfong,  supra,  312,  and  authorities  cited. 

[11]  As  said  instructions  9  and  13  are  correct  as  far  as  they 
go,  they  cannot  be  made  the  basis  of  available  error.  To  make 
the  failure  to  go  the  proper  length  available  error,  the  complain- 
ing party  must  make  a  request  at  the  proper  time  and  in  due 
form  for  a  full  and  complete  instruction  upon  the  particular 
point.  Elliott's  App.  Proc.  §  736,  and  cases  cited ;  Moore  v. 
Shields,  121  Ind.  267,  271,  23  X.  E.  89;  Fitzgerald  ?'.  Goff,  99 
Ind.  28,  40,  41;  Rauck  v.  State,  110  Ind.  384,  389,  11  X.  E. 
450 ;  Xewcastle  Bridge  Co.  v.  Doty,  168  Ind!  259,  266,  79  X.  E. 
485,  and  cases  cited.  What  we  have  already  said  disposes  of  the 
objections  to  instructions  16,  17,  21,  and  30. 

[12]  Appellant  complains  of  instruction  Xo.  33,  which  reads 
as  follows:  "The  doine  of  an  act  by  the  plaintiff  which  ma- 
terially contributed  to  his  injuries,  even  if  you  should  find  from 
the  evidence  that  he  did  any  snch  act,  would  not  constitute  con- 
tributory negligence,  unless  you  should  find  from  the  evidence 
that  he  was  in  fault  in  doino:  such  act.'*  It  is  an  essential  re- 
quirement that  the  act  or  omission  of  the  person  injured  must 
be  a  negligent  act  or  omission.  It  is  not  sufficient  merely  that 
the  act  or  omission  contributed  to  the  injury,  and  it  is  not  the* 
contributory  act,  but  the  contributory  neglis^ence,  which  defeats 
recovery.  Barker  r.  Ohio  River  Co.,  51  W.  Va.  423,  438,  41 
S.  E.  148,  90  Am.  St.  Rep:  808,  812,  and  casjes  cited:  Guichard 
7'.  Xew,  84  Hun,  54,  50,  31  X.  Y.  Sunp.  1081,  1083;  29  Cvc. 
S06.  In  Xave  r.  Flack,  90  Ind.  205,  209.  46  Am.  Rep.  205,  209, 
this  court  said:     "A  contribution  to  an  injury  does  not  preclude 
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a  recovery  unless  it  was  wrongful  or  negligent  contribution. 
Shearman  &  Redfield  on  Negligence  (3d  Kd.)  §  28;  Id.  (5th 
Ed.)  §  85."  The  sections  ot  Shearman  &  Redheld  on  Negli- 
gence cited  contain  the  following:  "The  plaintiff's  right  to  re- 
cover is  not  affected  by  his  having  contributed  to  his  injury  un- 
less he  was  in  fault  in  so  doing."  It  is  said  in  Dufour  v.  Cen- 
tral Pacific  R.  Co.,  67  Cal.  319,  322,  7  Pac.  769,  770:  'The 
plaintiff's  right  to  recover  is  not  affected  by  his  having  contrib- 
uted to  his  injury  unless  he  was  in  fault  in  so  doing.'  An  in- 
struction in  substantially  the  same  language  was  sustained  in 
City  of  Wyandotte  v.  White,  13  Kan.  191,  194,  195.  In  Savan- 
nah, etc.,  R.  Co.  V,  Austin,  104  Ga.  614,  619,  30  S.  W.  770,  771, 
the  court  said  of  the  words  '^without  fault,"  when  used  with 
reference  to  an  employee:  '*This  court  has  in  many  cases  con- 
strued them  to  mean  the  same  as  *  without  negligence,'  and  has 
used  *  fault'  and  ^negligence'  as  being  in  this  connection  synony- 
mous." See,  also,  Ohio,  etc.,  Co.  v.  Walker,  113  Ind.  196,  198, 
15  N.  E.  234,  3  Am.  St.  Rep.  638,  and  cases  cited;  George  H. 
Hammond  Co.  v,  Schweitzer,  112  Ind.  246,  247,  13  N.  E.  869, 
and  cases  cited;  Evansville,  etc.,  Co.  v.  Weikle,  6  Ind.  App. 
340,  342,  33  N.  E.  639,  and  cases  cited ;  City  of  Lebanon  v,  Mc- 
Coy, 12  Ind.  App.  500,  502,  40  N.  E.  700;  Goldrick  v.  Union, 
etc.,  Co.,  20  R.  I.  128,  129,  37  Atl.  635 ;  Central,  etc.,  Co.  v, 
Lanier,  83  Ga.  587,  591,  592,  10  S.  E.  279,  280;  37  Am.  Digest 
(Cent.  Ed.)  Title  "Negligence,"  §  83;  15  Dec.  Digest,  Title 
"Negligence,"  §  65;  3  Words  &  Phrases,  pp.  2703,  2704;  Web- 
ster's New  Inter.  Die.  Title  "Fault"  (4). 

[13]  Appellant,  however,  claims  that  there  was  evidence  to 
the  effect  that  appellee  as  motorman  "had  entire  charge  of  the 
speed  at  which  the  car  was  run;  that  he  frequently  ran  ver>^ 
fast;  that  the  track  curved  as  it  followed  the  river  bank;  that 
he  had  been  warned  that  his  car  would  go  over  into  the 
river  some  day;  that  he  was  running  the  car  between  20  and  25 
miles  per  hour  on  this  occasion;  and  that  the  car  jumped  off  the 
track  at  a  curve,"  and  that  therefore  "said  instruction  was  er- 
roneous." It  is  not  necessary  to  determine  there  was  any  evi- 
dence to  the  effect  claimed  by  appellant,  for  the  reason  that,  if 
there  was,  said  instruction  would  not  be  erroneous  on  that  ac- 
count. Whether  or  not  appellee  was  guilty  of  contributory  neg- 
ligence was  a  question  of  fact,  to  be  determined  by  the  jury 
from  the  evidence  in  the  case,  and  said  instruction  in  no  way 
took  that  question  from  the  jury,  or  otherwise  invaded  the  prov- 
ince of  the  jury. 

[14]  Appellant  insists  that  the  court  erred  in  refusing  to  give 
an  instruction  to  the  effect  that  there  could  be  no  recovery  "if 
the  cause  of  the  derailment  was  a  mystery  and  unaccounted  for 
bv  the  evidence  in  the  case."  The  court  did  instruct  the  iurv 
that,  "if  the  derailment  of  the  car  and  appellee's  injury  which 
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followed  were  purely  accidental,  then  there  could  be  no  recov- 
ery." The  jury  were  thereby  informed  that  there  could  be  no 
recovery  if  the  injury  occurred  without  "an^  known  or  assigna- 
ble cause,"  that  is  if  the  "cause  of  the  injury  was  unknown." 
Standard  Dictionary,  title  "Accident"  (1). 

[15]  It  is  said  in  Osborne  v.  Van  Dyke,  113  Iowa,  557,  559, 
85  N.  W.  784,  785  (54  L.  R.  A.  367) :  "An  accident  may  be 
defined  as  an  event  happening  unexpectedly  and  without  fault. 
Leame  v.  Bray,  3  East,  593."  It  has  been  held  that  the  words 
"mere  accident"  or  "pure  accident"  are  understood  to  "exclude 
negligence  or  carelessness."  UUman  v.  Chicago,  etc.,  R.  Co., 
112  Wis.  150,  164,  88  N.  W.  41,  88  Am.  St.  Rep.  949,  956,  957; 
Sawyer  v.  Hannibal,  etc.,  R.  Co.,  37  Mo.  240,  262,  90  Am.  Dec. 
382,  387;  Henry  v.  Grand,  etc.,  R.  Co.,  113  Mo.  525,  537,  538, 
21  S.  W.  214,  216;  Tallman  v.  Nelson,  141  Mo.  App.  478,  486, 
1.25  S.  W.  1181,  1184;  Grant  r.  Union  Pac.  R.  Co.  (C.  C.)  45 
Fed.  673,  683;  Melville  v,  Missouri,  etc.,  R.  Co.  (C.  C.)  48  Fed. 
820,  822,  823;  Lee  v.  Central  R.  Co.,  86  Ga.  231,  232,  12  S.  E. 
307;  McEwen  v.  Georgia  R.  Co.,  127  Ga.  246,  56  S.  E.  289; 
Craven  v.  Mayers,  165  Mass.  271,  42  N.  E.  1131 ;  Atlantic,  etc., 
R.  Co.  V.  Caple,  110  Va.  514,  516,  517,  66  S.  E.  855,  856;  Web- 
ster Mfg.  Co.  V,  Nisbett,  87  111.  App.  551;  Bamett  &  Record 
Co.  V,  Schlapka,  110  111.  App.  672,  682,  683;  Crutchfield  v. 
Richmond,  etc.,  R.  Co.,  76  N.  C.  320,  322;  Raiford  v,  Wil- 
mington, etc.,  R.  Co.,  130  N.  C.  597,  598,  599,  41  S.  E.  806. 

The  theory  of  the  instruction  given  is  that  in  such  a  case  the 
evidence  does  not  show  that  the  injury  was  caused  by  the  neg- 
ligence of  appellant  as  alleged  in  the  complaint.  Under  the  evi- 
dence, the  instruction  given  was  as  favorable  to  appellant  as  the 
otie  refused.  No  reversible  error  was  committed  by  the  court 
in  refusing  said  instruction. 

Judgment  affirmed. 
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(Supreme  Court  of  Arkansas,  Oct.  23,  1911.) 
[140  S.  W.  Rep.  277.] 

Corporations — Service  of  Garnishment.'^ — Where  a  writ  of  garnish- 
ment is  issued  against  a  railroad  company,  service  thereunder,  made 
to  a  station  agent  of  the  garnishee,  is,  under  Kirby's  Dig.  §  6045, 
a  proper  service. 

Judgment — Equitable  Relief — Negligence. — Where  a  railroad  com- 
pany is  made  garnishee,  and  proper  service  had  on  its  station  agent, 
the  enforcement  of  a  judgment  by  default  therein  cannot  be  en- 
joined on  the  ground  that  the  agent  did  not  give  notice  of-  the 
pendency  of  the  action  to  the  proper  officers  of  the  company,  as 
that  only  shows  the  negligence  of  the  company. 

Appeal  from  Crawford  Chancery  Court;  J.  V.  Bourland, 
Chancellor. 

Action  by  the  St.  Louis  &  San  Francisco  Railroad  Company 
against  Cazort  &  McGehee  Company.  From  a  decree  for  plain- 
tiff, defendant  appeals.     Reversed,  with  directions. 

On  the  28th  day  of  October,  1907,  appellant  obtained  judg- 
ment in  the  justice  court  of  Crawford  county  against  B.  H. 
Hanna  and  W.  B.  Hanna  for  the  sum  of  $159.53.  On  that  day 
a  writ  of  garnishment  was  issued  against  appellee,  and  on  the 
1st  day  of  November,  1907,  the  deputy  sheriff  of  Crawford 
county  delivered  a  true  copy  of  the  writ  to  appellee's  station 
agent  at  Rudy,  in  Crawford  county,  Ark.  The  writ  commanded 
appellee  to  appear  and  answer  on  the  11th  day  of  November, 
1907,  whether  or  not  it  was  indebted  to  W.  B.  Hanna  and  B.  H. 
Hanna. 

Allegations  and  interrogatories  were  filed,  in  which  appellee 
was  asked  whether  it  was  indebted  to  B.  H.  Hanna  on  the  21st 
of  October,  1907,  and  whether  on  that  day  it  had  in  its  hands 
any  money  rights  or  other  thing  of  value  belonging  to  B.  H. 
Hanna.  When  the  officer  handed  the  agent  the  writ,  the  agent 
told  the  officer  that  he  did  not  know  anything  about  the  busi- 
ness ;  that  they  would  have  to  have  all  the  papers  in  the  case  be- 

*For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies,  as  employers,  with  respect  to  in- 
juries to  their  employees,  other  than  those  engaged  at  the  time  of 
the  accident  in  coupling  or  uncoupling  cars,  sustained  while  they 
arc  on  railroad  tracks  by  being  struck  by  a  train,  car  or  locomotive, 
see  last  paragraph  of  second  foot-note  of  Wolfe  v.  Seaboard  A.  L. 
Ry.  Co.  (N.  Car.),  40  R.  R.  R.  653,  63  Am.  &  Eng.  R.  Cas.,  N.  S., 
653;  second  foot-note  of  Nivert  v.  Wabash  R.  Co.  (Mo.),  40  R.  R. 
R.  659,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  659;  third  head-note  of  Smith 
V.  Southern  Pac.  Co.  (Ore.),  39  R.  R.  R.  600,  62  Am.  &  Eng.  R.  Cas., 
N.  S.,  .600. 
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fore  they  could  take  any  action  on  it.  The  agent  did  not  re- 
member receiving  the  writ;  he  did  not  remember  transmitting 
the  writ  to  any  officer  of  the  company ;  did  not  remember  of  ever 
notifying  any  officer  of  the  company  of  the  writ  being  served; 
did  not  think  that  he  notified  any  officer  of  the  company.  He 
gave  the  officer  B.  R.  Davidson's  address  at  Fayetteville,  Ark. 

On  the  11th  of  November,  the  appellee  failing  to  appear  or 
answer,  judgment  was  rendered  against  it  for  the  appellant. 
The  appellee  brought  this  suit  in  the  chancery  court  of  Craw- 
ford county  against  appellant,  to  restrain  the  collection  of  the 
judgment.  It  alleged  that  appellant,  at  the  time  the  writ  of 
garnishment  was  claimed  to  have  been  served,  or  thereafter, 
was  not  indebted  to  W.  B.  Hanna  in  any  sum  whatever,  and 
that  appellee  "did  not  have  in  its  hands  or  possession  any  goods, 
chattels,  moneys,  credits,  or  effects  belonging  to  W.  B.  Hanna 
on  or  after  the  said  alleged  service  of  the  writ  of  garnishment. 
Appellee  further  alleged  that  W.  B.  Hanna  had  been  employed 
by  appellee  prior  to  October  28,  1907,  on  which  date  he  left  the 
service  of  appellee,  and  was  on  that  date  paid  the  balance  due 
him,  amounting  to  $8.25.  Appellee  alleged  that  it  was  not  in- 
debted to  W.  B.  Hanna  or  B.  H.  Hanna  in  any  sum,  and  did 
not  have  in  its  possession  any  goods,  chattels,  moneys,  credits, 
or  effects  belonging  to  them  or  either  of  them.  Appellee  fur- 
ther alleged  that  its  general  officers  were  in  St.  Louis,  Mo.,  and 
by  its  rules  and  customs  writs  served  upon  it  should  be  for- 
warded to  its  general  officers  at  St.  Louis  at  once;  that  if  the 
writ  was  served  on  its  agent  at  Rudy,  Ark.,  then  the  same  by 
mistake  or  inadvertence  never  reached  the  officers  of  appellee 
in  time  for  it  to  make  defense.  Appellant  demurred  and  an- 
swered, setting  up  its  judgment  in  original  suit  and  in  the  garn- 
ishment proceeding,  alleging  that  they  were  in  all  things  regu- 
lar," etc. 

The  appellee  proved  that  on  the  28th  day  of  October,  1907, 
B.  H.  Hanna  was  in  its  employ  as  brakeman,  and  that  on  that 
date  the  company  was  due  him  the  sum  of  $8.25,  which  it 
paid  him,  and  it  had  not  been  indebted  to  him  since,  and  had  to 
property  of  any  kind  in  its  possession  belonging  to  B.  H.  Hanna, 
and  that  W.  B.  Hanna  was  never  in  its  employ.  Appellee  further 
proved  by  the  officer  who  served  the  writ  of  garnishment  that 
w^hen  he  offered  to  deliver  the  writ  to  the  agent  at  Rudy  the 
agent  said  "it  was  not  gotten  up  right,  and  that  the  company 
would  not  pay  any  attention  to  that."  "The  agent,"  says  the 
witness,  "told  me  at  the  time  I  handed  him  the  writ  what  they 
would  have  to  have  before  the  railway  company  would  recog- 
nize the  paper  I  handed  him,  and  I  told  him  to  write  it  down, 
which  he  did,  and  which  I  returned  to  Jess  London.  The  only 
notice  they  had  of  it  was  the  papers  I  sent  to  Jess  London." 

B.  R.  Davidson  testified  that  it  was  his  duty  to  represent  the 
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company,  and  to  take  all  appeals  from  justices'  judgments  when 
they  were  rendered.  He  received  no  notice  of  the  judgment 
until  after  the  time  for  appeal  had  expired. 

The  above  are  substantially  the  facts  as  disclosed  by  the 
pleadings  and  the  evidence.  The  court  entered  a  decree,  perpet- 
ually restraining  appellant  from  collecting  or  attempting  to  en- 
force the  judgment  against  appellee  herein  as  the  garnishee  in 
the  action.     Appellant  duly  prosecutes  this  appeal. 

C  A,  Starbird,  for  appellant. 

IV,  F,  Ezmis  and  B.  R,  Davidson,  for  appellee. 

Wood,  J.  (after  stating  the  facts  as  above).  The  return  of 
the  officer  shows  that  the  writ  of  garnishment  .was  duly  served 
upon  the  appellee.  The  service  was  had  upon  its  station  agent, 
and  was  according  to  law.  Section  6045,  Kirby's  Digest.  Had 
the  station  agent  observed  the  customs  and  rules  of  appellee 
and  notified  the  general  officers  at  St.  Louis  of  the  service  of 
the  writ,  or  if  the  attorney  at  Fayetteville  had  been  notified  by 
him  of  such  service,  doubtless  appellee  would  have  successfully 
answered  the  writ,  and  thus  have  prevented  the  judgment  which 
it  now  seeks  to  avoid.  The  station  agent  upon  whom  the  writ 
was  served  misconceived  the  law,  as  well  as  his  duty  to  the 
appellee.  But  this  fact,  established  by  the  pleadings  and  the 
uncontroverted  evidence,  only  shows  the  negligence  of  appellee 
in  allowing  the  judgment  to  be  obtained  against  it,  which  abso- 
lutely precludes  it  from  the  relief  which  it  now  seeks.  "It 
is  not  sufficient  to  show  that  injustice  has  been  done,  but  that 
it  has  been  done  under  circumstances  which  authorize  the  court 
to  interfere.  Because,  if  a  matter  has  already  been  investigated 
in  a  court  of  justice  according  to  the  common  and  ordinary 
rules  of  investigation,  a  court  of  equity  cannot  take  upon  itself 
to  enter  into  it  again.  Hence  it  must  appear  that  the  judgment 
was  not  the  result  of  any  inattention  or  negligence  upon  the 
part  of  the  person  aggrieved,  and  he  must  show  a  clear  case  of 
diligence  to  entitle  himself  to  an  injunction."  Hanna  v.  Morrow, 
43  Ark.  107;  Bently,  Ex'r,  v.  Dillard,  6  Ark.  79;  16  Cyc.  38, 
and  cases  in  note. 

Judgment  reversed  and  cause  remanded,  with  directions  to 
dismiss  the  complaint  for  want  of  equity,  and  for  any  further 
proceedings,  not  inconsistent  with  this  opinion. 
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(Supreme  Court  of  Wisconsin,  Dec.  5,  1911.) 
[133  N.  W.  Rep.  596.] 

Street  Railroads — Operation— Statutes. — Under  a  street  railway's 
franchise,  providing  that  it  shall  be  used  for  no  other  purpose  than 
to  transport  passengers  and  their  ordinary  baggage,  the  tracks  and 
cars  may  be  used  to  carry  repair  materials  to  various  portions  of  its 
line. 

Master  and  Servant — Injuries  to  Servant — Negligence  of  Master. 
— Where  a  servant  of  a  street  railway  was  working  upon  a  repair 
car  which  was  carrying  materials  for  the  reconstruction  of  tracks, 
the  mere*  fact  that  the  use  of  the  repair  car  was  illegal,  would  not 
give  the  servant  a  right  of  action. 

BAaster  and  Servant — Injuries  to  Servant — Fellow  Servants.'^ — The 
motorman  of  a  repair  car  of  a  street  railway  company  and  the  cus- 
todian of  the  tools  therein  were  fellow  servants,  so  as  to  preclude 
recovery  by  the  latter  for  the  act  of  the  motorman  in  negligently 
moving  the  car,  whereby  plaintiflF  was  injured. 

Master  and  Servant — Injuries  to  Servant — Fellow  Servant.! — A 
servant,  injured  through  the  negligence  of  a  fellow  servant,  can- 
not recover,  in  the  absence  of  an  allegation  and  proof  of  negligence 
in  failure  to  make  proper  regulations,  or  incompetency  of  the  fel- 
low servant. 

Appeal  from  Circuit  Court,  Milwaukee  County;  Orren  T. 
Williams,  Judge. 

Action  by  Stanislaus  Waskiewicz  against  the  Milwaukee 
Electric  Railway  &  Light  Company.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.     Affirmed. 

This  action  was  brought  by  the  plaintiff  against  the  defendant, 
a  street  railway  company,  engaged  in  operating  a  street  railway 
system  on  the  streets  in  the  city  of  Milwaukee.  The  complaint 
charges  unlawful  use  of  the  streets  under  the  provisions  of  de- 
fendant's fnanchise,  and  especially  section  5  thereof,  which 
contains  the' following  provision:  "That  said  tracks  and  rail- 
ways should  be  used  for  no  other  purpose  than  to  transport 
passengers  and  their  ordinary  baggage  and  the  cars  or  carriages 
used  for  that  purpose  shall  be  of  the  best  style  and  class  in  use 
on  such  railways."     The  complaint  further  alleges  that  no  right 

♦For  the  authorities  in  this  series  on  the  question  whether  train- 
men are  fellow  servants  of  other  employees  of  the  railroad  riding 
on  the  train,  see  last  paragraphs  of  foot-note  of  Harris  v.  City  &  £ 
O.  R.  Co.  (W.  Va.),  40  R.  R.  R.  610,  63  Am.  &  Eng.  R.  Cas.,  N.  S.. 
610. 

tSee  last  foot-note  of  Sloppy  v.  Pennsylvania  R.  Co.  (Penn.).  39 
R.  R.  R.  1,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  1. 
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has  ever  been  granted  to  the  defendant  to  operate  cars  on  any 
of  its  tracks  along  the  streets  of  the  city  of  Milwaukee,  except 
for  carrying  passengers;  that  during  three  years  prior  to  the 
con^encement  of  this  action,  at  frequent  but  irregular  inter- 
vals, the  defendant  ran  trains  upon  its  track  in  the  city 
of  Milwaukee  solely  to  carry  freight  and  heavy  material,  and 
that  such  trains  so  run  were  and  are  dangerous  to  persons  upon 
the  streets,  and  are  run  without  authority  of  law;  that  on  June 
2,  1902,  the  plaintiff  was  injured  by  one  of  said  freight  cars 
so  unlawfully  operated  on  Sycamore  street,  one  of  the  streets 
in  said  city  of  Milwaukee,  and  demands  damages  therefor. 
During  the  trial  the  plaintiff,  by  permission  of  the  court,  amended 
his  complaint  by  inserting  allegations  of  negligence  on  the  part 
of  the  defendant,  in  addition  to  the  allegation  in  the  original 
^complaint  that  the  cars  were  unlawfully  operated,  and  also 
alleging  employment  of  the  plaintiff.  At  the  close  of  the  plain- 
tiff's evidence,  a  motion  for  nonsuit  was  granted,  and  judgment 
ordered  for  the  defendant.  Judgment  was  entered  accordingly, 
from  which  this  appeal  was  taken. 

Theodore  Kronshage  and  Casimir  Gonski,  for  appellant. 
Van  Dyke,  Rosecrants,  Shaw  &  Van  Dyke,  for  respondent. 

Kerwin,  J.  (after  stating  the  facts  as  above).  It  appears 
from  the  evidence  that  on  the  day  in  question  the  plaintiff  was 
in  the  employ  of  the  defendant,  and  had  been  for  several  years 
prior  thereto;  that  on  the  2d  day  of  June,  1902,  the  time  of  the 
injury,  and  for  some  time  prior  thereto,  plaintiff  was  the  custo- 
dian of  tools,  and  had  charge  of  lamps  or  lanterns  on  the  utility 
car  used  for  the  repair  and  maintenance  of  the  defendant's 
tracks.  The  lanterns  were  tarried  on  the  car,  put  at  places 
where  work  was  being  done.  On  the  morning  of  the  accident, 
plaintiff  left  the  defendant's  utility  yard  on  a  utility  car,  which 
car  was  operated  by  a  motorman,  who  stood  toward  the  front 
end  of  the  car;  the  other  member  of  the  crew  was  a  trolley 
boy,  who  attended  the  trolley  when  the  car  passed  around  curves 
and  over  switches.  The  car  made  a  trip  to  Wauwatosa,  then 
to  Sycamore  and  Third  streets,  in  the  city  of  Milwaukee.  There 
were  six  used  rails,  30  ties,  splices,  bolts,  spikes,  two  tool  boxes, 
and  lamps  upon  the  car.  The  car  came  to  a  stop  a  few  feet 
east  of  Third  street.  The  plaintiff  testified  that  after  he  got 
through  cleaning  the  lamps  he  began  throwing  off  ties,  and 
while  so  doing  the  motorman  moved  the  car,  which  caused  his 
injury,  and  that  no  warning  was  given  to  him  of  the  intention 
to  move  the  car. 

Two  main  contentions  are  made  bv  appellant:  (1)  That  the 
use  of  the  streets  of  the  city  of  Milwaukee  for  the  purpose  of 
running  cars  over  defendant's  tracks  for  carrying  material  for 
the  repair  and  maintenance  of  defendant's  tracks  and  railway 
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system  was  an  unlawful  use,  under  section  5  of  defendant's 
franchise,  heretofore  quoted;  therefore  the  defendant,  being 
engaged  in  an  unlawful  use  of  the  streets,  was  liable  for  any 
injury  sustained  by  plaintiff,  regardless  of  whether  the  relation 
of  employer  and  employee  existed;  and  (2)  that,  even  if* the 
relation  of  employer  and  employee  existed,  the  motorman  was 
not  a  fellow  servant  with  the  plaintiff;  therefore  the  negligence 
of  the  motorman  was  the  negligence  of  the  defendant. 

[1]  1.  It  is  insisted  under  the  first  head  that  the  relation  of 
master  and  servant  can  be  created  only  by  contract,  and  since 
the  use  of  the  streets  was  unlawful  upon  the  facts  proved  there 
was  no  val^d  contract,  because  the  contract  of  employment  between 
plaintiff  and  defendant  was  illegal ;  therefore  there  was  no  valid 
contract,  and  hence  the  doctrine  of  fellow  servant  could  not  apply ; 
that  the  act  contracted  to  be  done  by  the  plaintiff  being  itself  a 
wrong  the  master  is  not  liable  as  such,  but  only  as  a  point  tort- 
feasor, and  not  under  the  doctrine  of  master  and  servant.  Dalv 
V.  Milwaukee  E.  R.  &  L.  Co.,  119  Wis.  398,  96  N.  W.  832,  ICO 
Am.  St.  Rep.  893,  is  relied  upon  by  appellant.  The  case  is 
not  in  point.  In  that  case  the  freight  cars  were  run  solely  for  the 
carrying  of  freight  and  heavy  material  for  compensation  or 
profit  to  the  defendant.  The  plaintiff  at  the  time  of  the  injury 
was  lawfully  using  the  street  for  travel,  and  was  -injured  by 
one  of  defendant's  freight  cars  while  being  run  at  a  very  high 
and  dangerous  rate  of  speed,  and  the  plaintiff,  while  crossing 
the  street  and  in  the  exercise  of  due  care,  was  struck  by  such 
freight  train,  and  injured.  The  case  turns  upon  the  proposi- 
tion that  the  freight  train  was  a  nuisance  in  the  street,  and 
that  a  person  lawfully  using  the  street  and  sustaining  an  injury 
in  consequence  of  such  nuisance  was  entitled  to  recover.  But 
no  such  case  is  before  us.  In  the  instant  case,  there  is  no  evi- 
dence that  the  defendant  was  unlawfully  using  the  street  in 
question.  It  was  not  hauling  freight  for  compensation.  It  was 
carrying  material  and  supplies  for  the  use  of  the  company  in 
maintaining  its  railway  system,  and  not  acting  as  a  common 
carrier  of  freight  for  hire.  This  it  seems  clear  the  defendant 
had  a  right  to  do  under  its  franchise,  so  long  as  it  reasonably 
exercised  the  right.  Caswell  z\  Boston  E.  R.  Co.,  190  Mass. 
527,  77  N.  E.  380.  The  Massachusetts'  court,  in  the  case  last 
cited,  holds,  under  a  provision  similar  to  section  5  of  defendant's 
franchise,  that  while  it  might  be  unlawful  for  the  railway  com- 
pany to  use  its  tracks  and  cars  in  carrying  freight  for  hire, 
and  be  guilty  of  negligence  for  so  doing,  but  that,  because  the 
construction,  maintenance,  and  management  of  a  street  railway 
involves  the  use  at  different  times  of  many  kinds  of  material 
at  different  places  along  its  line,  a  street  railway  corporation 
has  the  same  right  as  other  persons  *  to  use  the  streets  in  a 
reasonable  way  in  the  transportation  of  anything  which  it  is 
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reasonably  necessary  to  transport,  as  incident  to  the  proper 
management  of  its  legitimate  business;  that  if  a  reasonable  way 
to  bring  material  near  the  pla-ce  where  it  is  to  be  used,  either 
for  original  construction  or  repair  of  the  tracks,  is  upon  cars 
propelled  over  the  tracks  it  is  not  unlawful  to  use  the  tracks 
for  such  purpose;  and  that  such  a  corporation  may  carry  along 
the  tracks  coal  to  supply  power  houses,  if  that  is  a  reasonable 
way  of  doing  business. 

[2]  The  plaintiff's  claim  here  is  not  based  upon  any  injury 
because  of  obstruction  to  public  travel,  or  to  his  rights  as  a 
traveler,  or  otherwise,  in  the  street  He  was  a  member  of 
the  crew  engaged  in  the  work  at  the  time  of  the  injury,  and, 
even  though  the  car  were  unlawfully  on  the  street  and  unlaw- 
fully operated,  such  fact  in  no  way  contributed  to  the  injury  of 
which  the  plaintiff  complains,  and  gave  him  no  right  of  action, 
and  constitutes  no  breach  of  duty  to  the  plaintiff  upon  the  facts 
established  by  the  evidence. 

[3]  2.  The  defendant  being  lawfully  upon  the  street,  and  the 
contract  of  employment  being  valid,  the  relation  of  fellow  serv- 
ant between  plaintiff  and  the  motorman  existed.  Xavlor  z 
Chicago  &  X.  W.  R.  Co.,  53  Wis.  661,  11  X.  W.  24;  Rowland  v 
M.,  L.  S.  &  W.  R.  Co.,  54  Wis.  226,  11  X.  W.  529;  Peschel  v 
C,  M.  &  St.  P.  R.  R.  Co.,  62  Wis,  338,  21  X.  W.  269;  Toner  v 
Chicago,  M.  &  St.  P.  R.  Co.,  69  Wis.  188,  31  X.  W.  104,  2>2>  X 
W.  433;  Schultz  v.  Chicago  &  X.  W.  R.  Co.,  67  Wis.  616,  31 
X.  W.  321,  58  Am.  Rep.  881;  IVfacCarthv  v.  Whitcomb,  110 
Wis.  113,  85  X.  W.  707. 

[4]  It  is  also  insisted  by  appellant  that  the  defendant  was  neg- 
ligent in  failing  to  give  notice  of  the  starting  of  the  car,  which  it 
is  alleged  caused  the  injury;  and  that  there  is  no  evidence  that 
the  defendant  notified  the  motorman  to  give  notice  or  that  the 
motorman  was  competent.  The  failure  to  give  notice  wastheneg- 
lig:ence  of  the  motorman,  who  was  the  plaintiff's  fellow  servant. 
The  case  was  tried  upon  the  theory  of  unlawful  use  of  the  street 
by  the  defendant.  There  is  neither  allegation  nor  proof  of  negli- 
gence in  failure  to  make  proper  regulations,  or  as  to  incompetency 
of  the  motorman. 

Some  other  questions  are  discussed  by  counsel  which  we 
need  not  consider.  We  think  it  clear  that  the  plaintiff  made  no 
case,  and  that  the  nonsuit  was  properly  granted. 

Judgment  is  affirmed. 
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Carnahan  v.  Chesapeake  &  O.  Ry.  Co. 

(Court  of  Appeals  of  Kentucky,  Dec.  5,  1911.) 
[141  S.  W.  Rep.  49.] 

Carriers — Failure  to  Forward  Samples  of  Traveling  Salesman — 
Liability.* — The  liability,  if  any,  of  a  carrier  for  its  failure  to  for- 
ward a  traveling  salesman's  sample  trunks,  which  had  been  checked, 
is  confined  to  the  loss  of  the  salesman*s  time  in  going  from  the 
town  where  the  trunks  were  checked  to  the  town  where  they  should 
have  been  delivered,  and  return,  and  the  expense  of  the  trip,  and 
the  profit  on  sales  that  he  could  have  made. 

Courts — ^Jurisdiction — Amount  in  Controversy. — Where  the  facts 
stated  in  the  petition  show  that  plaintiff  cannot,  in  any  event,  re- 
cover $200,  plaintiff  cannot,  by  alleging  in  the  petition  that  he  has 
been  damaged  in  excess  of  $200,  confer  jurisdiction  on  the  Court 
of  Appeals  under  Ky.  St.  §  950  (Russell's  St.  §  2784),  prohibiting 
appeals  where  the  value  in   controversy  is  less  than  $200. 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  J.  F.  Carnahan  against  the  *  Chesapeake  &  Ohio 
Railway  Company.  From  a  judgment  sustaining  a  general  de- 
murrer to  the  petition,  plaintiff  appeals.  Dismissed  for  want 
of  jurisdiction.  , 

Roberson,   Langley  &  Cooper,   for  appellant. 
/.  M.   York,  for  appellee. 

Carroll,  J.  The  appellant  was  a  traveling  salesman  for  a 
clothing  firm.  On  April  18,  1911,  he  was  at  Pikeville,  Ky.,  and, 
desiring  to  go  in  the  prosecution  of  his  business  to  Prestonburg, 
a  short  distance  away,  he  checked  his  trunks  of  sample  clothing 
from  Pikeville  to  Prestonburg,  and  they  should  have  been  sent 
on  the  train  leaving  Pikeville  at  12:30  p.  m.,  and  have  arrived 
at  Prestonburg  on  the  same  day  a  few  hours  later.  He  went 
from  Pikeville  to  Prestonburg  on  this  train,  but  the  railway 
company  failed  to  forward  on  the  train  his  trunks  as  it  should 
have  done.  Other  business  engagements  prevented  him  from 
rernaining  in  Prestonburg  after  the  18th,  and  as  a  result  he  was 
unable  to  make  any  sales  in  Prestonburg  on  that  day,  as  he 
would  have  tried  to  do  had  his  trunks  been  shipped.  To  re- 
cover damages  for  the  failure  to  ship,  his  sample  trunk,  he 
brought  this  action  against  the  railway  company,  fixing  his  dam- 
age at  $250.  He  averred  in  his  petition:  "That  the  profits 
accruing  to  him  on  sales  of  clothing  made  during  the  last  pre- 

*See  foot-note  of  Brooks  v.  Northern  Pac.  Ry.  Co.  (Ore.),  40 
R.  R.  R.  684,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  684,  where  all  the  pre- 
ceding authorities  on  the  subject  in  this  series  are  collected. 


Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S       495 

Carnahan  v.  Chesapeake  &  O.   Ry.  Co 

ceding  four  days  averaged  $72.90  per  day ;  that  some  days  his 
net  profits  amounted  to  $167,  and  other  days  he  run  as  low 
as  $10  per  day;  that  had  he  received  his  trunk  on  the  after- 
noon of  said  April  18,  1911,  at  Prestonburg,  Ky.,  plaintiif  verily 
believes  that  he  could  and  would  have  made  at  least  one  sale, 
if  not  more  than  one,  from  which  profits  would  have  been 
something  near  the  average  amount  of  sales  hereinbefore  referred 
to;  that  defendant  by  and  through  its  agents,  servants,  and  em- 
ployees at  its  station  at  Pikeville,  Ky.,  had  knowledge  of  the 
fact  that  this  plaintiff  was  a  traveling  salesman,  and  that  said 
trunk  so  checked  to  Prestonburg,  Ky.,  contained  samples  of 
clothing  from  which  he  made  sales  and  procured  orders  for 
clothing.  He  states  that  he  paid  transportation  from  Pikeville 
to  Prestonburg  and  return,  amounting  to  $1.28,  which  he  paid 
by  mileage  taken  from  a  mileage  book  bought  by  him  at  the 
rate  of  2  cents  per  mile  for  each  and  every  mile  contained  in 
said  book.  Plaintiif  now  says  that  by  reason  of  the  negligence 
and  failure  of  the  defendant  to  carry  his  trunk  to  Prestonburg, 
Ky.,  on  the  said  afternoon  of  April  18,  1911,  whereby  he  was 
deprived  of  the  privilege  and  opportunity  on  that  day  of  making 
any  sale  of  clothing  to  his  customers  and  other  merchants  at 
said  place,  which  place  contained  at  least  five  merchants  who 
buy  clothing,  and  by  the  further  reason  of  the  vexation,  annoy- 
ance, and  delay  caused  him,  and  the  expense  of  going  to  Preston- 
burg and  return,  he  has  sustained  damage  in  the  sum  of  $250. 
Wherefore  plaintiff  prays  judgment  against  the  defendant  the 
Chesapeake  &  Ohio  Railway  Company  for  the  sum  of  $250, 
for  costs,  and  all  general  and  special  relief."  The  lower  court 
sustained  a  general  demurrer  to  the  petition  and  this  appeal 
is  prosecuted  to  reverse  that  ruling. 

[  1  ]  It  is  not  necessary  to  consider  the  right  of  the  appellant  to 
recover  the  speculative  damages  he  probably  suffered  by  the  fail- 
ure to  ship  his  trunks,  as  the  amount  involved  is  not  sufficient 
to  give  the  court  jurisdiction  of  this  appeal.  Of  course,  there 
is  no  actionable  matter  in  the  averment  that  the  failure  to  ship 
the  trunks  caused  the  appellant  vexation  and  annoyance.  His 
cause  of  action,  if  any,  is  clearly  confined  to  the  loss  of  time  in 
going  from  Pikeville  to  Prestonburg  and  return,  the  expense 
of  the  trip,  and  the  profit  he  would  have  made  on  sales  that  he 
believed  he  might  have  made.  If  we  should  assume  that  there 
could  be  a  recovery  for  the  vague  and  doubtful  profits,  the  total 
amount  including  the  actual  expense  incurred  and  compensa- 
tion for  time  lost  does  not  amount,  taking  the  most  favorable 
view,  to  $200. 

[2]  We  have  no  jurisdiction  of  appeals  "from  a  judgment 
for  the  recoverv  of  money  or  personal  property  if  the  value 
in  controversy  be  less  than  two  hundred  dollars,  exclusive  of 
interest  and  costs."     Ky.   St.   §  950   (Russell's   St.   §   2784). 
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It  is  therefore  manifest  that  unless  the  averment  of 
the  petition  that  the  appellant  has  "sustained  damage 
in  the  sum  of  $250,"  and  the  prayer  for  damages  in  this 
sum,  is  sufficient  to  make  the  amount  in  controversy  $200, 
we  have  no  jurisdiction.  The  question  then. is:  Can  the  plain- 
tiif  in  an  action  confer  jurisdiction  on  this  court  by  the  mere 
statement  that  he  has  been  damaged  exceeding  $200  when  the 
body  of  his  pleading  and  the  facts  therein  stated  that  constitute 
his  cause  of  action  show  that  he  has  not  been  damaged  in  that 
amount,  and  under  no  circumstances  could  recover  that  sum,  if 
he  should  have  judgment  for  all  that  the  averments  of  the 
petition  show  him  entitled  to.  There  must  be  a  real  controversy 
between  parties  involving  an  amount  sufficient  to  give  this  court 
jurisdiction  before  an  appeal  will  lie.  The  draughtsman  of  the 
pleadings  cannot  by  the  insertion  in  the  pleading  of  a  sum  suf- 
ficient to  give  this  court  jurisdiction  defeat  the  statute  or  evade 
its  provisions.  When  the  pleading  itself  shows  by  its  aver- 
ments that  the  plaintiff  is  not  entitled  in  any  event  to  $200,  he 
cannot  by  the  unsupported  assertion  that  he  is  entitled  to  more 
give  the  court  jurisdiction  of  his  appeal.  Smith  z\  C.  &  O.  Rv. 
Co.,  118  Ky.  825,  82  S.  W.  410,  26  Ky.  Law  Rep.  758. 
Wherefore  the  appeal  is  dismissed  for  want  of  jurisdiction. 


Butler  v.  Southern  Ry..  Carolina  Division. 
(Supreme  Court  of  South  Carolina,  Dec.  29,  1911.) 

[73  S.  E.  Rep.  185.] 

Railroads — Municipal  Regulations — Construction. — A  city  ordi- 
nance requiring  every  railroad  company  to  maintain  at  every  cross- 
ing a  man  with  a  white  flag  during  the  daytime  and  with  a  red  light 
during  the  nighttime  to  display  the  flag  or  light  when  a  train  may- 
be approaching  is  intended  to  subserve  all  useful  purposes  to  pre- 
vent injuries  at  crossings,  and  a  failure  to  comply  with  the  ordinance 
renders  crossings  more  dangerous  to  the  public. 

Railroads— Operation  of  Trains^Negligence  Per  Se.* — The  failure 


♦For  the  authorities  in  this  series  on  the  subject  of  negligence  in 
violating  ordinances  limiting  speed  of  trains  or  street  cars,  see  last 
foot-note  of  Stewart  v,  Portland  Ry.,  etc.,  Co.  (Ore.),  40  R.  R.  R. 
794.  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  794;  first  foot-note  of  Strauchon 
7'.  Metropolitan  St.  Ry.  Co.  (Mo.),  40  R.  R.  R.  669,  63  Am.  &  Eng. 
R.  Cas.,  N.  S..  669:  last  foot-note  of  Neary  v.  Northern  Pac.  Ry.  Co. 
(Mont.),  38  R.  R.  R.  100,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  100. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  rail- 
roads to  keep  flagmen  at  crossings,  see  last  foot-note  of  Hammers 
V.  Colorado,  ejtc,  R.  Co.  (La.),  41  R.  R.  R.  414.  64  .Am.  &  Eng.  R. 
Cas.,  N.  S.,  414. 
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of  a  railroad  company  to  comply  with  a  city  ordinance  regulating 

the  speed  of  trains  within  the  city  limits,  and  requiring  every  rail-  , 

road  company  to  maintain  at  every  crossing  a  man  with  a  flag  dur-  ! 

ing  the  daytime  and  with  a  red  light  at  night  to  display  the  flag  or 

light  when  a  train  is  approaching,  is  negligence  per  se. 

Railroads — Accidents  at  Croasiiigs — Negligence — Proximate  Cause 
— Question  for  Jury. — Where,  in  an  action  against  a  railroad  com- 
pany for  the  death  of  a  person  struck  by  a  train  at  a  crossing,  there 
was  evidence  of  the  negligence  of  the  company  in  failing  to  comply 
with  a  city  ordinance  regulating  the  operation  of  trains,  and  of  de- 
cedent's negligence,  the  question  whether  the  negligence  of  the  com- 
pany or  the  negligence  of  decedent  was  the  proximate  cause  was 
for  the  jury. 

Appeal  from  Ninth  Circuit  Court  of  Charleston  County; 
Ernest  Gary,  Judge. 

Action  by  George  F.  Butler,  administrator  of  Jeremiah  F. 
Butler,  deceased,  against  the  Southern  Railway,  Carolina  Divi- 
sion. From  a  judgment  of  nonsuit,  plaintiff  appeals.  Reversed, 
and  new  trial  granted. 

Logan  &  Grace,  for  appellant. 
/.  IV,  Barnwell,  for  respondent. 

Gary,  A.  J.  This  is  an  action  for  damages  alleged  to  have 
been  sustained  through  the  negligence  and  recklessness  of  the 
defendant  in  causing  the  death  of  plaintiff's  intestate. 

The  allegations  of  the  complaint  material  to  the  consideration 
of  the  questions  involved  are  as  follows: 

"That  on  or  about  the  12th  day  of  December,  1909,  plain- 
tiff's intestate,  Jeremiah  F.  Butler,  was  on  the  public  crossing 
and  traveled  place,  and  place  where  the  public  and  people  gener- 
ally have  been  accustomed  to  pass  and  repass  for  more  than  20 
years  last  past,  at  the  intersection  of  Russell  street  and  Grove 
street,  two  of  the  public  streets  of  the  city  of  Charleston,  and 
was  endeavoring  to  drive  off  from  the  track*  of  said  defendant 
railway  corporation  which  crosses  said  public  crossing  and  traveled 
place  and  place  where  the  public  and  people  generally  have  been 
accustomed  to  pass  and  repass  for  more  than  20  years  last 
past,  at  the  intersection  of  said  Russell  and  Grove  streets,  a 
horse  which  was  the  property  of  said  Jeremiah  F.  Butler;  and, 
while  so  engaged,  his  attention  being  occupied  in  his  efforts 
to  control  the  horse  and  prevent  him  from  being  run  down  and 
killed  by  any  train  of  said  defendant  corporation,  being  in  open 
and  plain  view  of  an  approaching  locomotive  and  tender  from 
the  north  for  a  quarter  of  a  mile  or  more,  a  locomotive  with  a 
tender  attached  run,  managed,  and  operated  by  said  defendant 
corporation,  its  servant  and  servants,  without  any  signal  or  warn- 
ing whatsoever,  running  at  a  rapid  and  reckless  rate  of  speed 
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through  the  public  streets  of  the  city  of  Charleston,  and  without 
having  a  man  with  a  flag  in  advance  of  said  engine  to  display  said 
flag  as  such  train  approached  Grove  street,  one  of  the  public  streets 
of  the  city  of  Charleston,  in  violation  of  section  Xo.  726  of  the 
city  ordinances  of  the  city. of  Charleston,  came  upon  the  said 
plaintiff,  who  was  not  aware  of  its  approach,  on  account  of  his 
being  so  engaged  in  endeavoring  to  get  the  horse  off  of  said  track, 
and  so  terribly  injured  him  that  he  immediately  died."  The  de- 
fendant denied  the  allegations  of  negligence  and  recklessness, 
admitted  that  it  did  not  have  a  man  with  a  flag  in  advance  of 
the  engine  as  it  approached  the  place  where  plaintiff's  intestate 
was  killed,  and  interposed  the  defense  of  contributory  negligence. 

At  the  close  of  the  plaintiff's  testimony,  the  defendant's 
attorney  made  a  motion  for  a  nonsuit  on  the  following  grounds : 
"That  even  conceding  that  Russell  street  was  a  public  street, 
and  therefore  required  the  ringing  of  the  bell  or  blowing  of 
the  whistle,  there  is  no  evidence  on  the  part  of  the  plaintiff  to 
go  to  the  jury  on  account  of  the  fact  that  his  death  was  caused 
by  his  own  negligence,  by  his  want  of  slight  care,  and  under 
those  circumstances  he  was  guilty  of  contributory  negligence, 
even  supposing  that  the  statutory  signals  were  not  given.  Sup- 
posing that  to  be  true,  even  conceding  that  then  he  himself  was 
guilty  of  gross  negligence — that  is  to  say,  the  absence  of  slight 
care — and  therefore  the  proximate  cause  of  bis  death  was  not  the 
failure  to  ring  the  bell  or  blow  the  whistle,  and,  even  if  the  train 
was  or  was  not  going  at  a  high  rate  of  speed,  the  proximate 
cause  of  his  death  was  his  own  negligence  in  entering  on  the 
track,  and  that  applies  to  all  the  causes  of  action  stated  in  the 
complaint.'*  The  motion  was  granted,  the  plaintiff  appealed  upon 
the  ground  that  the  testimony  was  susceptible  of  more  than  one 
inference,  and  that  his  honor,  the  presiding  judge,  therefore 
erred  in  ruling  that  the  negligence  of  the  plaintiff  was  the  proxi- 
mate cause  of  the  injury. 

For  the  purpose  of  this  appeal,  it  must  be  regarded  as  conceded 
that  the  place  wheVe  the  injury  occurred  was  a  public  street  or 
crossing,  which  required  thie  defendant  to  ring  its  bell  or  blow 
its  whistle  in  the  manner  provided  by  statute,  and  that  there 
was  a  failure  to  comply  with  this  statutory  requirement;  also, 
that  the  train  was  running  at  a  high  rate  of  speed. 

[1]  Section  726  of  the  Revised  Ordinances  of  the  city  of 
Charleston  mentioned  in  the  complaint  is  as  follows:  "It  shall 
be  unlawful  for  any  railroad  train  to  run  at  a  speed  exceeding 
four  (4)  miles  an  hour  within  the  limits  of  the  city  of  Charles- 
ton south  of  a  line  drawn  from  the  Cooper  river  through  Shepard 
street  to  the  Ashley  river,  except  in  territory  not  intersected 
by  streets,  and  it  shall  be  the  duty  of  every  railroad  company 
whose  tracks  run  within  the  city  limits  (street  railway  not  in- 
cluded) to  have  at  the  crossings  of  every  lane,  street  or  alley, 
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except  those  not  used  by  the  public,  across  which  its  tracks  may 
run,  a  man  with  a  white  flag  during  the  daytime  and  a  man  with 
a  red  light  during  the  nighttime  in  advance  of  the  engine  or 
train,  whose  duty  shall  be  to  display  said  flag  or  light  whenever 
a  train  may  be  approaching  such  streets,  lanes  or  alleys."  There 
was  testimony  tending  to  show  that  the  engine  waS  running 
about  10  miles  an  hour.  There  was  not  positive  testimony  to 
the  effect  that  the  plaintiff's  interstate  knew  that  the  engine 
was  approaching.  There  was  testimony  tending  to  show  that 
in  attempting  to  drive  his  horse  from  the  track  plaintiff's 
intestate  stumbled  and  fell.  It  cannot  be  successfully  contended 
that  the  ordinance  requiring  that  a  man  should  display  a  flag  in 
advance  of  the  engine  was  merely  intended  to  give  notice  of  the 
approaching  train.  It  was  intended  to  subserve  all  useful  pur- 
poses rendered  necessary  for  the  prevention  of  injuries  at  the 
place  therein  mentioned.  It  may  reasonably  be  supposed  that 
one  of  the  objects  was  to  clear  the  track  of  all  obstacles;  and 
the  failure  to  comply  with  this  requirement  of  the  ordinance 
rendered  said  place  more  dangerous. 

[2]  A  failure  to  comply  with  the  requirements  of  the  ordi- 
nance that  a  train  should  not  exceed  four  miles  an  hour  or  the 
requirement  that  a  man  should  display  a  flag  in  advance  of  the 
train  was  negligence  per  se.  In  the  case  of  Dyson  v.  Railway, 
83  S.  C.  354,  65  S.  E.  344,  it  was  held  that  the  violation  of  an 
ordinance  regulating  the  rate  of  speed  of  trains  within  the  munici- 
pal limits,  resulting  in  injury  to  another,  is  negligence  as  matter 
of  law.  In  the  case  of  Lindler  v.  Railway,  84  S.  C.  536,  66 
S.  E.  995,  the  court  ruled  that  the  violation  of  a  municipal 
ordinance  by  leaving  an  engine  standing  on  a  street  crossing  is 
negligence  per  se.  It  was  held  in  Craig  v.  Railway,  89  S.  C. 
161,  71  S.  E.  983,  that  it  is  the  duty  of  a  railway  company  to 
keep  a  lookout  for  persons  and  pedestrians  on  its  track  at  a 
highway  crossing. 

[3]  It  will  thus  be  seen  that  there  was  testimony  tending 
tx>  show  negligence  on  the  part  of  the  defendant;  and,  even 
considering  that  there  was  negligence,  also,  on  the  part  of  plain- 
tiff's intestate,  the  question  whether  the  negligence  of  the  de- 
fendant or  that  of  the  plaintiff's  intestate  was  the  proximate 
cause  of  the  injury  should  have  been  submitted  to  the  jury. 

Judgment  reversed,  and  new  trial  granted. 

Woods,  J.    I  concur  in  result. 
H^DRiCK,  J.,  did  not  sit  in  this  case. 


500       Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S 


Samkiwicz  v.  Atlantic  City  R.  Co. 
(Court  of  Errors  and  Appeals  of  New  Jersey,  Nov.  20,  1911.) 

[81  Atl.  Rep.  833.] 

Railroadft — Operation — Maintaining  Crossings — Contributory  Neg- 
ligence*— It  is  the  duty  of  every  railroad  company,  controlling  a 
right  of  way,  to  provide  and  keep  in  repair  a  safe  and  sufficient  pas- 
sageway over  it,  where  any  public  highway  shall  cross  the  same,  of 
such  width  and  character  as  shall  be  suitable  to  the  locality  in  which 
the  same  is  situated  as  required  by  "An  act  concerning  railroads" 
(Revision  1903)  Act  April  14,  1903  (P.  L.  p.  645)  §  26,  and  when  it 
appears  that  the  edge  of  a  plank  used  to  provide  a  crossing  is  so 
worn  as  to  permit  the  foot  of  a  person  crossing  the  same  to  slip 
between  the  worn  plank  and  rail,  and  hold  the  foot  so  that  it  cannot 
be  released,  by  any  reasonable  effort,  in  time  to  avoid  injury  to  it 
by  a  train  passing  along  the  rail,  an  inference  may  be  drawn  that 
the  crossing  was  not  in  good  order,  and  the  question  whether  the 
company  negligently  omitted  to  maintain  a  safe  crossing  was  one 
which  should  be  submitted  to  the  jury. 

Railroads — Operation — Maintaining  Crossing — Contributory  Negli- 
gence— Question  for  Jury.f — It  is  not  a  sound  legal  proposition  that 
the  mere  attempt  of  one  on  foot  to  cross  over  a  railroad  track  at  a 
highway  crossing  when  the  gates  are  down,  in  doing  which  he  is 
injured,  raises  a  conclusive  presumption  that  "he  took  all  chances  of 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
a  railroad  company  to  construct,  and  maintain  crossings,  see  foot- 
note of  Louisville  &  N.  R.  Co.  v.  Sweet  (Ky.),  40  R.  R.  R.  6,  63  Am. 
&  Eng.  R.  Cas.,  N.  S.,  6;  foot-note  of  Chicago,  etc.,  Ry.  Co.  v.  Ne- 
braska State  Ry.  Comm.  (Neb.).  39  R.  R.  R.  266,  62  Am.  &  Eng.  R. 
Cas.,  N.  S.,  266;  foot-note  of  Louisville  &  N.  R.  Co.  v.  City  of  Louis- 
ville (Ky.),  34  R.  R.  R.  698,  57  Am.  &  Eng.  R.  Cas.,  N.  S..  698 
(where  highway  is  laid  out  after  the  construction  of  the  railroad). 

For  the  authorities  in  this  series  on  the  subject  of  the  continuing 
duty  of  railroads  to  construct  and  maintain  crossings,  see  last  para- 
graph of  foot-note  of  St.  Louis,  etc.,  R.  Co.  v.  Dyer  (Ark.),  32  R. 
R.  R.  52,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  52. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  contribu- 
tory negligence  of  a  highway  traveler  in  attempting  to  cross  rail- 
road tracks  when  the  crossing  gates  are  closed,  see  note,  15  Am.  & 
Eng.  R.  Cas.,  N.  S.,  6:  Weaver  v.  Southern  Ry.  Co.  (S.  Car.),  25 
R.  R.  R.  749,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  749  (failure  to  heed 
warning  given  by  closed  gates  tends  to  show  gross  negligence); 
Baltimore  &  P.  R.  Co.  v.  Landrigan  (U.  S.),  11  R.  R.  R.  716,  34  Am. 
&  Eng.  R.  Cas.,  N.  S.,  716  (eflfect  of  custom  to  keep  gates  down  at 
night  regardless  of  the  presence  or  absence  of  trains);  Pennsylva- 
nia Co.  V.  Reidy  (111.),  6  R.  R.  R.  562,  29  Am.  &  Eng.  R.  Cas.,  X. 
S.,  562  (question  for  jury  where  plaintiff,  while  crossing  the  tracks, 
when  the  gates  were  down,  was  struck  by  train);  Lake  Shore,  etc.. 
Ry.  Co.  V.  Ehlert  (Ohio),  19  Am.  &  Eng.  R.  Cas.,  N.  S..  731;  Buck- 
ley V.  Flint  &  P.  M.  R.  Co.  (Mich.),  15  Am.  &  Eng.  R.  Cas.,  N.  S., 
1   (contributory  negligence  as  a  matter  of  fact). 
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the  injury  and  cannot  recover."  That  the  gates  are  closed  is  a  cir- 
cumstance to  be  taken  into  account  in  determining  whether,  under 
all  the  facts,  he  was  negligent  in  not  observing  the  warning  thereby 
conveyed,  but  it  does  not  conclusively  convict  him  of  contributory 
negligence. 

(Syllabus  by  the  Court.) 

i 

Error  to  Circuit  Court,  Atlantic  County. 

Action  by  Peter  Samkiwicz  against  the  Atlantic  City  Rail- 
road Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

/.  WUlard  Morgan  and  C.  V,  D,  Joline,  for  plaintiff  in  error ► 
Howard  Miller,  for  defendant  in  error. 

Bergen,  J.  The  plaintiff's  foot  was  so  crushed  by  defend- 
ant's car  that  an  amputation  became  necessary,  for  which  he 
brought  suit  and  recovered  damages.  The  case  made  by  him 
justified  the  inference  that  in  attempting  to  walk  over  defendant's 
railroad  at  a  highway  crossing,  his  foot  caught  between  the 
planking  and  the  rail  of  the  track,  from  which  he  was  unable 
to  extricate  himself  before  a  freight  train,  with  the  motive  power 
at  the  end  of  the  train  farthest  from  him,  was  backed  against 
him  and  his  foot  cut  off;  that  the  planking  next  to  the  rail 
was  old,  and  the  edges  so  worn  as  to  allow  plaintiff's  foot  to 
slip  between  the  planking  and  the  rail.  It  also  appeared  that 
although  there  were  gates  at  the  crossing,  placed  there  by  the 
defendant  to  be  lowered  when  an  approaching  train  intended  to 
cross  the  highway,  they  were  not  lowered  at  the  time  the  plain- 
tiff undertook  to  cross  the  tracks;  that  no  whistle  was  blown  or 
bell  rung  to  indicate  the  approach  of  this  train;  that,  when  the 
plaintiff  undertook  to  cross,  the  train  was  about  a  quarter  of 
a  mile  away  from  him;  that  he  made  every  possible  effort  to 
loosen  his  foot  as  the  train  was  approaching,  and  in  this  he  was 
assisted  by  at  least  one  other  person,  but  their  efforts  were 
unavailing,  and  while  the  wheels  of  the  first  truck  passed  over  his 
foot,  the  car  was  stopped  before  the  wheels  of  the  second  truck 
reached  him.  With  the  record  in  this  condition  the  defendant 
moved  for  a  nonsuit  which  the  trial  court  refused,  and  an  excep- 
tion was  taken,  upon  which  is  rested  the  first  assignment  of  error. 
While  the  railroad  has  the  right,  when  lawfully  authorized,  to 
cross  a  public  highway  with  its  rails,  it  must  so  construct  its 
roadbed  over  the  highway  as  not  to  unnecessarily  interfere 
with  its  safe  use  by  the  public.  Pennsylvania  Railroad  Co.  v. 
Matthews,  36  N.  J.  Law,  531.  Planking,  or  some  other  efficient 
material,  must  be  placed  between  the  rails  where  they  cross 
a  public  highway,  so  as  to  afford  to  the  public  a  sufficient  method 
by  which  it  may  safely  cross  its  rails. 
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tl]  It  is  the  duty  of  every  railroad  company,  controlling  a 
t-ight  of  way,  to  provide  and  keep  in  repair  a  safe  and  sufficient 
passageway  across  it,  where  any  public  highway  shall  cross  the 
same,  of  such  width  and  character  as  shall  be  suitable  to  the 
locality  in  which  the  same  is  situated,  as  required  by  "An  act 
concerning  railroads''  (Revision  of  1903)  P.  L.  1903,  p.  645,  § 
26,  and  this  implies  that  it  be  maintained  in  such  condition  as 
to  be  reasonably  safe  for  public  use,  and  when  it  appears  that 
the  edge  of  a  plank,  used  to  provide  a  crossing,  so  worn  as 
to  permit  the  foot  of  a  person  crossing  the  same  to  slip  between 
the  worn  plank  and  rail  and  hold  the  foot  so  that  it  cannot 
be  released,  by  any  reasonable  effort,  in  tim'e  to  avoid  injury 
to  it  by  a  train  passing  along  the  rail,  an  inference  may  be 
drawn  that  the  crossing  was  not  in  good  order,  and  the  question 
whether  the  company  negligently  omitted  to  maintain  a  safe 
crossing  was  one  which  should  be  submitted  to  the  jury,  and 
there  was  no  error  in  the  refusal  to  nonsuit.  At  the  close  of 
the  whole  case  the  defendant  moved  that  a  verdict  be  directed 
for  defendant,  but  the  plaintiff's  case  was  not  so  shattered 
by  the  testimony  offered  by  the  defendant  as  to  justify  the  allow- 
ance of  this  motion.  The  utmost  that  can  be  said  regarding 
defendant's  evidence  is  that  it  tended  to  contradict  the  testimony 
of  plaintiff's  witnesses,  and  therefore  to  which  side  credence 
should  be  given  was  essentially .  a  jury  question.  The  plaintiff 
in  error  in  its  brief,  on  this  branch  of  the  case,  urges  that  there 
should  have  been  binding  instructions  for  the  defendant,  be- 
cause Dickinson,  one  of  its  witnesses,  a  civil  engineer,  testified 
that  the  planking  was  neither  old  nor  new;  that  the  opening 
between  the  planking  and  the  rail  was  the  regulation  opening: 
that  there  was  some  wear  to  it,  but  that  it  was  nearly  square. 
In  this  he  was  corroborated  by  two  other  witnesses.  Another 
witness,  Clark,  testified  that  there  was  a  little  rounding  on  the 
edge  of  the  planking;  that  it  was  worn  slightly — that  is,  it  was 
slightly  rounded  on  the  edge,  and  that  there  was  no  danger 
that  a  person  would  get  his  foot  caught  if  he  walked  straight 
ahead.  The  plaintiff's  case  showed  that  his  foot  was  caught 
sidewise  between  the  rail  and  the  plank,  and  the  defendant  urges 
that  this  could  not  have  happened  if  he  had  walked  straight 
across  the  track. 

We  do  not  think  that  any  conclusive  inference  of  contribu- 
tory negligence  can  be  drawn  from  this  testimony.  The  testimony 
is  that  the  plaintiff  was  walking  straight  across,  and  it  is  not 
denied  that  his  foot  was  caught,  and  a  jury  might,  we  think, 
fairly  find  from  the  evidence  that  the  condition  of  the  plank- 
ing was  such  as  to  throw  the  foot  lengthwise  between  the  de- 
fective plank  and  the  rail.  We  find  no  error  in  the  refusal 
to  direct' a  verdict. 

[2]   Tlie  only  other  assignment  of  error  argued,  and  that  is 
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presented  in  the  supplemental  brief  for  the  plaintiff  in  error,  is 
the  seventh.  The  court  was  asked  to  charge  "if  the  jury  believe 
that  he  went  under  the  gates  after  the  gates  were  down,  he  took 
all  chances  of  the  injury  and  cannot  recover." 

This  request  assumes  that  in  all  cases  where  it  appears  that 
a  person  is  injured  while  undertaking  to  cross  a  railroad  on 
a  public  highway,  when  the  crossing  gates  are  down,  a  conclu- 
sive presumption  arises  that  he  is  guilty  of  contributory  negli- 
gence, and  that  he  takes  all  chances  of  being  injured,  without 
considering  any  other  fact  pertinent  to  the  issue  to  be  determined. 
In  deciding  the  legal  propriety  of  a  request  to  charge,  its  rela- 
tion to  the  facts  proven  in  the  particular  case  must  be  considered. 
The  gates  when  down  give  warning  that  a  train  is  approaching, 
but  if  one  seeing  he  has  ample  time  to  cross,  attempts  it,  and  is 
prevented  by  some  negligent  act  of  the  railroad  company  from 
proceeding,  so  that  he  cannot  escape  from  the  track  until  he  is 
injured,  it  could  not  be  said  that  he  was  guilty  of  contributory 
negligence,  for  the  immecfiate  cause  of  the  injury  was  the  negli- 
gent act  of  the  defendant.  In  the  present  case  the  uncontra- 
dicted proof  is  that  plaintiff  could  have  safely  crossed,  but  for 
the  alleged  negligence  of  the  defendant  in  not  maintaining  the 
crossing  in  a  reasonably  safe  condition.  The  request  refused 
eliminates  every  condition  other  than  that  relating  to  the  situa- 
tion of  the  gates,  and  would  amount  to  a  direction  for  defend- 
ant if  in  fact  the  gates  were  down  when  plaintiff  undertook  to 
cross  the  track.  In  passing  upon  the  question  of  contributory 
negligence  the  jury  would  have  the  right  to  determine  whether 
the  plaintiff  had  acted  as  a  reasonably  prudent  man  should  when, 
as  he  testifies,  the  freight  train  was  about  a  quarter  of  a  mile 
away  at  the  time,  with  the  engine  at  the  end  of  the  train  farthest 
from  plaintiff,  a  circumstance  which  led  him  to  think  that  it  was 
likely  to  move  the  other  way,  and  that  he  could  cross  in  safety 
if  the  crossing  had  been  in  good  condition.  The  jury  could  well 
have  inferred,  under  these  and  other  conditions  shown,  that 
the  plaintiff  was  not  guilty  of  contributory  negligence.  It  is 
not  a  sound  legal  proposition  that  the  mere  attempt  of  one  on 
foot  to  cross  over  a  railroad  track  at  a  highway  crossing  when 
the  gates  are  down,  in  doing  which  he  is  injured,  raises  a  con- 
clusive presumption  that  "he  took  all  chances  of  the  injury  and 
cannot  recover."  That  the  gates  are  closed  is  a  circumstance 
to  be  taken  into  account  in  determining  whether,  under  all  the 
facts,  he  was  negligent  in  not  observing  the  warning  thereby 
conveyed,  but  it  does  not  conclusively  convict  him  of  contribu- 
tory negligence. 

In  this  case,  if  we  assume  that  the  gates  were  closed,  and  the 
plaintiff  attempted  to  cross  by  going  under  them,  there  was  no 
causal  connection  between  the  act  of  the  plaintiff  and  the  cause 
of  his  injury,  which  was  a  defect  in  the  crossing,  if  it  was  de- 
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fective,  for  his  foot  would  have  caught  in  the  same  way  even  if 
the  gates  had  been  open.  '*To  exonerate  defendant  from  lia- 
bility for  its  negligence  which  also  caused  plaintiff *s  injury,  it  is 
not  sufficient  that  plaintiff,  by  his  act  contributed  thereto,  but 
it  must  further  appear  that  in  doing  that  act  he  was  at  fault,  and 
guilty  of  what  the  law  calls  negligence.  *  *  *  In  this  respect 
the  law" exacts  such  judgment  respecting  dangers  and  risks  in- 
cident to  the  circumstances  as  a  reasonable  man  would  form, 
and  such  vigilance  in  observing  the  approach  of  the  danger  and 
such  care  in  avoiding  it  as  a  prudent  man,  reasonably  careful  of 
his  safety,  would  exercise."  New  York,  etc.,  R.  R.  Co.  v.  Bell, 
53  N.  J.  Law,  283-289,  21  Atl.  1052.  But  such  duty  does  not 
extend  to  dangers  from  causes  ab  extra.  Watson  v,  Camden 
&  Atlantic  R.  R.  Co.,  55  N.  J.  Law,  125,  26  Atl.  136,  19  L.  R. 
A.  487,  39  Am.  St.  Rep.  624. 

'*In  the  trial  of  cases  of  this  kind,  where  it  appears  that  both 
parties  were  in  fault,  the  primary  consideration  is,  whether  the 
faulty  act  of  the  plaintiff  was  so  remote  from  the  injury  as  not 
to  be  regarded  in  a  legal  sense  as  a  cause  of  the  accident,  or 
whether  the  injury  was  proximately  due  to  the  plaintiff's  negli- 
gence as  well  as  to  the  negligence  of  the  defendant.  If  the 
faulty  act  of  the  plaintiff  simply  presents  the  condition  under 
which  the  injury  was  received,  and  was  not  in  a  legal  sense  a 
contributory  cause  thereof,  then  the  sole  question  will  be 
whether,  under  the  circumstances  and  in  the  situation  in  which 
the  injury  was  received,  it  was  due  to  the  defendant's  negli- 
gence." Menger  v,  Laur,  55  N.  J.  Law,  205-216,  26  Atl.  180,  20 
L.  R.  A.  61. 

The  plaintiff  in  error  cites  the  following  cases  in  support  of 
the  request:  Allerton  7\  Boston  &  Maine  R.  R.  Co.,  146  Mass. 
24L  15  N.  E.  621.  In  this  case  plaintiff's  interstate,  on  leaving 
defendant's  train,  started  to  cross  the  railroad  on  a  public  street 
while  the  gates  were  down  without  looking  to  see  whether  any 
train  was  approaching  on  the  other  track,  and  she  was  injured 
by  a  train  which  she  could  have  seen  if  she  had  looked.  Under 
the<5e  conditions  she  would  be  guilty  of  negligence  in  not  looking, 
and  the  cuurt  said,  "There  was  no  express  or  implied  invita- 
tion to  her  to  cross,  nor  anv  excuse  for  her  to  cross  without 
looking  for  the  coming  train."  The  fact  that  the  gates  were 
down  was  an  incident  tending  to  show  negligence  on  her  part, 
as  it  was  warning  that  a  train  was  coming,  which  emphasized 
her  duty  to  look  for  a  danger  of  which  she  was  warned,  but  it 
was  not  held  to  be  conclusive. 

In  Cleary  v.  Phila.  &  R.  R.  Co.,  140  Pa.  19,  21  Atl.  242.  the 
plaintiff's  intestate  thought  that  the  gates  were  down  for  a  par- 
ticular train  to  pass  on  one  of  the  tracks,  and  while  standing  on 
one  track,  he  was  struck  by  a  train  coming  from  the  opposite 
direction  on  another  track    and    killed.      The  court    said,    "he 
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stepped  in  front  of  a  moving  train  in  broad  daylight."  His 
negligence  was  apparent,  for  the  place  was  a  dangerous  one  of 
which  he  was  warned  by  the  closed  gates. 

In  Sheehan  v.  Phila.  &  R.  R.  Co.,  166  Pa.  354,  31  Atl.  120,  it 
appears  that  plaintiff  went  upon  the  track  in  front  of  an  ap- 
proaching train  and  was  injured.  The  court  refused  to  con- 
sider his  testimony  that  he  stopped,  looked,  and  listened,  and 
held  that  he  was  guilty  of  contributory  negligence  in  disregard- 
ing the  warning  and  going  upon  the  track  in  front  of  an  ap- 
proaching train.  The  opinion  is  very  brief,  and  the  facts 
meager,  but  the  case  was  held  to  be  controlled  by  Cleary  v.  Phila. 
&  R.  R.  Co.,  supra. 

Wyatt  V,  Great  Western  Railway  Co.,  118  E.  C.  L.  Rep.  709, 
is  also  relied  upon,  but  this  case  has  no  appHcation,  for  it  is 
based  upon  the  interpretation  given  to  a  statute,  which  required 
that  gates  of  a  certain  character  should  be  kept  constantly 
closed  at  railway  crossings,  and  to  be  opened  when  the  circum- 
stances justified  it  with  due  regard  to  safety,  and  this  was  held 
to  be  a  prohibition  to  the  public  to  pass  over  the  railway  except 
when  the  gates  were  open. 

The  facts  in  this  case  showed  that  the  gates  were  closed  and 
the  plaintiflF,  desiring  to  cross,  undertook  to  open  them,  when 
one  of  them  of  its  own  weight  flew  back  and  struck  his  horse, 
which  became  unmanageable,  and  the  plaintiff  was  thrown  out 
of  his  carriage  and  injured.  The  decision  for  the  defendant 
was  put  upon  the  ground  that  the  law  prohibited  the  plaintiflF 
from  crossing  when  the  gates  were  down,  intimating  that  he 
might  have  a  remedy  against  the  company  if  it  did  not  open  the 
gates  when  it  should.  None  of  these  cases  support  the  claim 
that  one  who  attempts  to  cross  a  railroad  when  the  crossing 
gates  are  down  assumes  all  chances  of  injury,  and  cannot  re- 
cover simply  because  he  attempts  to  cross  when  the  gates  are 
down,  in  each  case  there  was  another  element  bearing  on  the 
question  of  negligence.  The  request  was  too  broad  when  ap- 
plied to  the  evidence  in  the  case  and  was  properly  refused. 

The  result  is  that  the  judgment  under  review  will  be  affirmed. 
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(Supreme  Court  of  Errors  of  Connecticut,  Dec.  19,  1911.) 

[81   Atl.    Rep.   963.] 

Negligence — ^Weight  of  Evidence. — It  is  sufficient  if  the  jury  may 
reasonably  infer  from  the  evidence  the  existence  of  facts  essential 
to   negligence,   though    there   be   no   direct   evidence   of   negligence. 

Negligence — Su£Ecicficy  of  Evidence. — If  the  evidence  might  sup- 
port either  an  inference  of  negligence  or  its  absence,  the  jury  must 
adopt  that  inference  which  from  the  evidence  appears  probable. 

Evidence — Weight — Evidence  of  Party. — The  jury  may  credit  the 
uncorroborated  testimony  of  plaintiff,  though  it  seems  contrary  to 
the  probabilities  of  the  case.. 

Street  Railroads — Injuries  on  Track — ^Actions — Sufficiency  of  Evi- 
dence— Negligence. — In  an  action  against  a  street  car  company  for 
injuries  by  slipping  on  its  track  claimed  to  have  resulted  from  grease 
on  the  rails,  evidence  held  not  to  sustain  a  finding  that  defendant 
placed  the  grease  upon  which  plaintiff  slipped  upon  the  raiL 

Street  Railroads— Operation — Negligence — Crossing  Tracks. — A 
street  car  company  is  only  negligent  in  using  grease  on  its  tracks 
when  it  places  grease  upon  its  rails  or  the  street  in  such  quantities 
as  to  make  the  street  not  reasonably  safe  for  traffic. 

Appeal  from  Superior  Court,  New  Haven  County;  Gardiner 
Greene,  Judge. 

Action  by  Anna  B.  Barrett  against  the  Connecticut  Company. 
From  a  judgment  for  plaintiff  for  $1,200,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

Harry  G.  Day  and  Thomas  M.  Steele,  for  appellant. 
Charles^  S.  Hamilton,  for  appellee. 

Wheeler,  J.  It  appears  from  the  evidence  certified  to  this 
court  that  the  plaintiff  was  walking  westerly  on  the  crossing  on 
the  southerly  side  of  Chapel  street  from  the  east  to  the  west 
side  of  Church  street  when  she  slipped  and  sustained  injuries. 
The  crossing,  except  its  three  most  northerly  feet,  is  paved 
with  wood  blocks.  Upon  both  Church  and  Chapel  streets  are 
double  tracks  of  defendant's  railway.  The  southerly  track  on 
Chapel  street  is  connected  with  the  westerly  track  on  Church 
street  by  a  curve,  the  west  rail  of  which  runs  within  a  few  feet 
of  the  southwest  corner  of  the  curb.  The  plaintiff  testified  and 
claimed  that  she  had  slipped  on  grease  upon  the  westerly  rail, 
the  one  nearest  the  southwest  corner  of  the  curb,  at  a  point  to 
the  left  of  the  center  of  the  crossing.  The  cause  of  the  com- 
plaint was  either  (1)  that  the  defendant  negligently  put  the 
grease  on  its  rail;  or  (2)  negligently  allowed  it  to  remain  there. 
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The  case  was  tried  on  the  first  ground,  so  that  the  justification 
of  the  verdict  and  the  question  tor  determination  is,  Could  the 
jury  upon  the  evidence  presented  have  reasonably  concluded 
that  there  was  a  preponderance  of  proof  (1)  that  the  defendant 
negligently  put  the  grease  on  the  rail;  and  (2)  that  this  grease 
caused  the  plaintiff  to  slip  and  injure  herself? 

[1]  There  was  no  direct  evidence  in  support  of  these  prop- 
ositions, nor  does  our  law  require  such.  It  only  requires  proof 
of  relevant  facts  from  which  the  jury  may  fairly  and  reasona- 
bly have  inferred  these  elements  of  this  action  of  negligence. 
It  is  enough  if  the  jury  from  the  evidence  entertained  a  rea- 
sonable belief  that  the  defendant  negligently  put  the  grease  on 
its  rail  upon  which  the  plaintiff  slipped. 

[2]  If  the  evidence  might  support  either  the  inference  of 
negligence  or  that  of  non-negligence,  the  jury  need  not  adopt 
the  most  reasonable  one,  but  must  adopt  one  which  from  the 
evidence  appears  probable.  Bradbury  v.  South  Norwalk,  80 
Conn.  298,  301,-  68  Atl.  321.  They  will  not  be  permitted  to  sub- 
stitute their  conjecture  or  guess  for  relevant  facts  or  inferences 
reasonably  drawn  and  found  in  the  evidence,  and  which  fairly 
warrant  the  conclusion  of  negligence  as  charged.  The  evidence 
that  there  was  grease  on  the  rail  was  furnished  by  the  plaintiff. 
No  one  else  testified  to  it.  She  testified  the  grease  on  the  rail 
was  quite  thick.  "It  looked  as  if  it  was  a  half  inch  or  three- 
quarters  of  an  inch  on  the  rail  and  beside  the  rail."  The  traffic 
policeman,  Cohane,  called  as  a  witness  by  the  plaintiff,  stationed 
at  this  corner,  said  by  the  plaintiff  to  be  the  busiest  in  New 
Haven,  did  not  see  it,  though  he  saw  the  plaintiff  just  as  she 
was  in  the  act  of  trying  to  keep  herself  from  going  down,  and 
when  she  was  two  feet  west  of  the  track  and  between  that  and 
the  curb,  and  though  he  went  back  immediately  after  puttting 
the  plaintiff  on  a  car,  and  looked  at  the  place  where  she  had 
slipped,  and  saw  marks  on  the  pavement.  The  plaintiff  did  not 
tell  Cohane  that  she  slipped  on  the  grease,  but  said  she  slipped 
on  the  rail.  On  such  testimony  as  this  it  would  seem  close  to 
the  border  line  of  the  unreasonable  to  credit  the  statement  that 
grease  one-half  to  three-quarters  of  an  inch  thick  lay  on  and 
near  this  rail,  and  it  would  require  a  rarely  confiding  mind  to 
be  satisfied  that  the  plaintiff  slipped  on  grease  upon  the  rail  in 
any  negligent  quantity.  It  would  have  seemed  more  reasonable 
had  the  jury  concluded  that  the  plaintiff  did  not  slip  upon  the 
rail,  but  upon  the  pavement,  which  was  of  wood,  wet  and  slip- 
pery, and  upon  which,  from  its  construction  and  use,  there  may 
have  been  tar  or  oil  or  grease. 

[3]  But  under  our  rule  the  jury  were  at  liberty  to  credit  the 
uncorroborated  testimony  of  the  plaintiff,  even  though  it  seems 
at  variance  with  the  probabilities.  And  we  think  that  the  verdict 
imports  a  finding  by  the  jury  that  the  plaintiff  slipped  on  grease 
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upon  and  near  the  tracks  in  such  quantity  as  to  make  the  place 
not  reasonably  safe  for  public  travel. 

[4]  We  reach,  then,  the  remaining  question  of  the  case: 
"Could  the  jury  upon  the  evidence  presented  have  reasonably 
concluded  that  there  was  a  preponderance  of  proof"  that  the 
defendant  placed  the  grease  upon  the  rail?  Fay  v.  Hartford  & 
Springfield  St.  Ry.  Co.,  81  Conn.  330,  335,  71  Atl.  364.  We 
think  there  was  no  evidence  before  the  jury  from  which  they 
might  have  reached  such  a  conclusion.  The  plaintiff  claims  the 
evidence  shows  the  necessity  for  the  greasing  by  the  defendant, 
the  actual  application  of  the  grease  by  the  defendant,  and  the 
slipping  of  the  plaintiff  upon  the  grease  on  the  rail,  thus  war- 
ranting the  conclusion  of  the  jury.  The  fact  that  the  defendant 
put  grease  on  its  rail  was  testified  to  only  by  Officer  Cohane,  a 
witness  for  the  plaintiff,  as  follows:  **Q.  Had  you  ever  seen 
the  men  of  the  railroad  company  greasing  the  tracks  as  it  goes 
around  the  corner  there?  A.  Yes.  Q.  How  frequently  had 
they  greased  it?  A.  Why,  they  used  to  grease  it  every  morning. 
I  would  not  be  positive,  but  several  times  a  week.  *  *  *  q. 
Had  you  observed  how  soon  next  before  that  they  had  greased 
the  rail?  Had  they  greased  it  that  day  or  not?  A.  No;  I 
couldn't  swear  that  they  had  greased  it  that  day."  We  think 
it  quite  impossible  to  misunderstand  the  officer's  meaning.  He 
cannot  testify  grease  was  placed  on  this  rail  on  the  day  of  the 
accident,  and  he  does  not.  All  that  he  can  sav  definitely  was 
that  it  was  placed  on  the  rail  around  the  corner  several  times  a 
week.  So  that  there  was  no  evidence  before  the  jury  of  grease 
having  been  put  on  the  track  on  the  day  of  the  accident.  This 
rail  was  a  guard  rail,  used  on  sharp  radius  curves  and  com- 
posed of  an  ordinary  rail  with  a  guard  rail  welded  onto  it, 
leaving  an  opening  between  the  rail  head  and  the  guard  rail  IJs 
inches  wide  for  the  flange  of  the  wheel  to  run  in.  No  evidence 
was  offered  to  show  where  the  grease  was  placed;  but  counsel 
agreed  that  it  was  placed  within 'this  open  space  where  it  en- 
gaged the  flange  of  the  wheel  passing  through  it.  The  grease  on 
which  the  plaintiff  slipped  was  on  top  of  the  rail.  Presumably 
the  grease  placed  by  the  defendant  was  placed  below  the  top 
and  in  this  open  space,  since  this  was  the  place  for  the  grease, 
and  we  cannot  presume  negligent  conduct.  There  was  no  evi- 
dence that  the  defendant  placed  grease  in  this  space  at  any  time 
in  such  quantities  that  it  was  crowded  out  upon  the  rail  by  the 
flange  of  the  wheels.  There  was  no  evidence  that  at  the  time 
when  the  defendant  placed  grease  in  this  space  it  did  it  negli- 
gently either  by  placing  too  much  in  the  open  space  or  by  put- 
ting it  on  the  rail  in  negligent  quantities.  Because  the  defend- 
ant placed  grease  in  this  open  space  at  some  time  not  later  than 
the  morning  of  June  2d,  the  jury  could  not  take  judicial  notice 
any  more  than  a  court  could,  either  that  the  grease  placed  there 
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on  June  2d  was  in  the  open  space  or  on  the  rail  at  3  o'clock  of 
June  3d.  Much  less  could  they  take  notice  that  it  was  in  either 
place  in  negligent  quantities. 

This  rail  was  the  westerly  rail  of  the  track  nearest  the  curb, 
and  at  the  point  where  the  plaintiff  slipped  it  was  only  a  few 
feet  from  the  Church  street  curb.  The  plaintiff  slipped  at  a 
point  in  the  crosswalk  south  of  the  center  line  of  the  crosswalk. 
Traffic  of  all  sorts,  trolley  cars,  automobiles,  wagons,  motor- 
cycles, and  foot  passengers  passed  over  this  very  spot  contin- 
uously and  in  great  numbers.  The  day  of  the  accident  was  a 
pleasant  June  day.  Is  it  credible  that  grease  if  pushed  from  be- 
tween the  rails  at  the  time  it  was  placed  there  on  the  morning  of 
June  2d  would  have  remained  in  negligent  quantities  during  the 
time  intervening  before  the  accident?  Rather  is  it  not  certain 
that  the  grease  would  have  been  worn  away  by  the  traffic,  and 
evaporated  by  the  heat  in  June  weather?  If  it  be  said  that  it 
remained  in  this  open  space  on  June  2d,  and  was  pushed  out  on 
June  3d,  is  it  within  the  range  of  probability  that  grease  could 
have  so  remained  for  such  a  time  with  the  constant  action  of 
the  flanges  iji  the  grease  as  each  car  passed  over  the  track  as  to 
have  been  pushed  out  upon  the  rail  in  negligent  quantities? 
Whether  the  grease  came  upon  the  rail  on  June  2d  or  June  3d, 
is  it  at  all  probable  that  it  could  have  remained  upon  this  rail 
in  so  large  a  quantity  as  to  have  made  the  street  at  this  point 
not  reasonably  safe  for  public  travel  in  view  of  the  season  of 
the  year  and  the  great  tide  of  travel  over  this  point?  It  seems 
to  us  this  would  in  all  human  probability  have  been  a  physical 
impossibility. 

5]  It  must  be  remembered  we  are  not  concerned  with  a 
small  particle  of  grease  upon  the  rail,  but  with  such  a  quantity 
as  to  have  made  it  negligent  to  have  placed  it  upon  the  track; 
for  every  bit  of  grease  thrown  from  between  the  guard  rail  and 
the  head  of  the  rail  upon  the  top  of  the  rail  or  the  street  is  not 
a  negligent  act.  The  use  of  the  grease  is  a  legitimate  operation 
of  the  railroad,  and  it  can  only  be  liable  when  it  places  grease 
upon  its  rail  or  in  the  street  in  such  quantities  as  to  make  the 
street  not  reasonably  safe  for  public  travel.  The  only  evidence 
of  the  place  where  the  railroad  greased  its  rails  was  the  answer, 
"Yes,"  of  Cohane  to  the  question,  "Had  you  ever  seen  the  men 
of  the  railroad  company  grease  the  tracks  as  it  goes  around  the 
corner  there?"  "Around  the  corner"  is  a  very  indefinite  ex- 
pression. The  curve  of  this  rail— that  is,  "around  the  corner" — 
was  about  100  feet  in  length.  If  the  grease  was  applied  be- 
tween the  rails  in  order  to  decrease  the  friction  and  consequent 
slipping  arising  from  the  fact  that  on  a  curve  the  inner  rail  is 
shorter,  as  the  plaintiff  claims,  and  as  we  presume  correctly,  ob- 
viously the  occasion  for  the  application  of  the  grease  would  ex- 
ist at  the  central  point  of  the  arc  of  this  curve,  and,  as  the  curve 
straightened,  the  need  of  the  grease  would  cease,  except  at  the 
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point  where  it  formed  a  junction  with  another  track.  The  point 
where  the  plaintiff  fell  was  on  the  left  side  of  the  crosswalk, 
which  would  be  about  25  feet  from  this  point  of  junction  which 
was  the  end  of  the  curve,  and  as  the  survey  shows  at  a  point 
where  the  curve  had  nearly  ceased.  So  that  there  was  no  occa- 
sion for  placing  grease  between  the  rails  at  this  point,  a  fact 
which  emphasizes  the  need  of  actual  proof  that  grease  was 
placed  at  this  accustomed  point  of  the  curve  before  that  fact 
should  be  found.  And  it  emphasizes  the  insecurity  of  relying 
for  proof  of  this  solely  upon  testimony  that  the  rails  were 
greased  "around  the  corner." 

Again,  there  was  no  evidence  that  the  grease  which  tlie  rail- 
road used  on  its  rails  was  the  same  or  similar  in  kind  to  that 
which  caused  the  plaintiff  to  slip.  Grease  is  of  many  different 
kinds.  Oily  preparations  and  lubricants  and  manifold.  No 
evidence  was  offered  describing  the  appearance  of  this  grease, 
its  color,  consistency,  or  character.  So  far  as  this  evidence 
shows,  it  may  have  been  totally  different  from  any  grease  ever 
used  by  the  railroad  at  curves.  This  grease  upon  the  rail  might 
have  come  from  automobiles,  or  other  vehicles,  passing  over 
this  crossing,  or  from  other  causes.  The  street  railroad  is  not 
the  sole  cause  of  grease  upon  our  streets.  In  order  to  justify 
a  conclusion  that  the  grease  on  which  the  plaintiff  slipped  was 
the  grease  which  the  railroad  placed  on  the  rail,  there  must  be 
a  finding  that  this  grease  was  the  same,  or  similar  in  kind,  or 
that  it  had  not  been  placed  there  by  other  causes.  In  the  ab- 
sence of  evidence  supporting  either  method  of  proof,  an  infers- 
ence  of  identity  or  similarity,  or  an  inference  that  other  causes 
did  not  exist,  is  an  unwarranted  finding  of  a  very  material  fact 
without  evidence.  This  verdict,  if  upheld,  would  determine 
that,  when  a  street  railroad  sometimes  puts  some  kind  of  grease 
between  its  rails  at  the  sharp  point  of  a  curve  around  a  much 
traveled  corner,  it  is  liable  to  one  who  slips  on  a  large  quantity 
of  grease  upon  the  top  and  at  the  side  of  its  rail  at  a  point  some 
distance  from  the  point  where  the  railroad  had  put  grease  be- 
tween its  rails  at  least  a  day  and  perhaps  more  before,  and 
without  other  evidence  showing  a  similarity  between  the  grease 
used  by  the  railroad  and  that  occasioning  the  accident.  This  is 
not  a  case  where  the  jury  might  have  reasonably  found  that  it 
was  probable  the  defendant  placed  upon  the  rail  the  grease 
upon  which  the  plaintiff  slipped.  There  was  no  basis  for  such 
an  inference. 

We  believe  that  our  reports  do  not  contain  a  case  of  neg- 
ligence where  a  judgment  has  been  supported  with  such  a 
paucity  of  proof.  The  motion  for  the  direction  of  a  verdict  for 
the  defendant  should  have  been  granted.  The  motion  to  set 
aside  the  verdict  should  have  been  allowed.  There  is  manifest 
error.    The  other  Judges  concurred. 
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Walling  i\  Central  R.  Co.  of  New  Jersey. 

(Court  of   Errors  and  Appeals  of  New  Jersey,   Nov.  ,20,   1911.) 

[81    Atl.    Rep.    987.] 

Railroads— Operation— Accidents  at  Crossingfr— Frightening  Ani- 
mals. — It  appeared  in  this  case  that,  by  reason  of  trees  and  shrub- 
bery growing  along  the  line  of  the  defendant's  railroad,  the  plain- 
tiff, who  was  driving  a  horse  and  wagon  along  the  road  toward  the 
railroad  crossing,  had  his  view  obstructed  for  a  long  distance  which 
prevented  him  from  seeing  the  approach  of  a  locomotive  engine  to 
the  railroad  crossing  until  he  attained  a  point  in  the  road  within 
20  feet  of  the  crossing;  and  it  was  then  for  the  first  time  that  he 
was  enabled  to  see  a  locomotive  engine  approaching  the  crossing 
rapidly,  within  120  feet  of  it.  Neither  of  the  statutory  signals  had 
been  previously  given  to  give  warning  of  its  approach  to  the  cross- 
ing, and  none  was  given  until  the  engine  was  close  to  the  cross- 
ing, when  it  emitted  a  loud  blast  from  its  whistle,  which  frightened 
the  horse  and  caused  him  to  become  unmanageable  and  to  run  into 
the  locomotive  engine,  whereby  the  plaintiff  was  injured.  Held, 
that  the  proximate  cause  of  the  injury  was  the  original  wrong  of 
the  defendant  in  failing  to  give  either  of  the  statutory  signals  in 
time  to  warn  the  plaintiff  from  entering  into  a  place  of  danger,  and 
that  it  was  immaterial  that  the  immediate  cause  of  frightening  the 
horse  and  causing  him  to  run  into  the  locomotive  engine  was  the 
lawful  blowing  of  the  whistle  for  the  next  crossing;  the  injury  to 
the  plaintiff  being  attributable  to  the  original  unlawful  act  of  the 
defendant. 

Gummere,  C.  J.,  and  Swayze  and  Voorhees,  JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  Thomas  H.  Walling  against  the  Central  Railroad 
Company  of  New  Jersey.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed,  and  venire  de  novo  awarded. 

Aaron  B.  Johnston,  for  plaintiff  in  error. 
George  Holmes,  William  A,  Barkalozv,  and  Durand,  hnns  & 
Carton,  for  defendant  in  error. 

Kalisch,  J.  The  writ  of  error  in  this  case  brings  under  re- 
view the  propriety  of  a  nonsuit  ordered  in  a  Supreme  Court  is- 
sue tried  in  the  Monmouth  circuit.  This  was  a  second  trial  of 
the  cause.  At  a  former  trial,  upon  the  same  evidence  as  pre- 
sented by  the  plaintiff  at  the  second  trial,  the  case  was  sub- 
mitted to  the  jury  and  a  verdict  returned  in  favor  of  the  plain- 
tiff. This  verdict  upon  the  defendant's  rule  to  show  cause  was 
subsequently  set  aside  by  the  Supreme  Court  at  the  June  term,. 
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1909.  Prior  to  the  second  trial,  the  plaintiff's  declaration  was 
amended  to  contain  an  averment  that  the  defendant  company, 
by  its  servants,  negligently  failed  to  give  the  statutory  signals, 
and  because  of  such  failure,  etc.,  the  plaintiff,  who  was  driving 
a  horse  and  wagon  and  approaching  the. railroad  crossing  where 
the  collision  took  place,  and  whose  view  of  the  approaching 
train  was  obstructed,  and  who  had  no  notice  of  the  approach  of 
the  train  to  the  crossing,  drove  the  horse  and  wagon  close  to 
said  crossing  in  a  place  or  zone  of  danger,  from  which  he  was 
unable  to  extricate  himself,  and  while  said  horse  was  in  said 
position  of  danger  the  defendant,  by  its  servants,  carelessly, 
etc.,  blew  the  whistle  of  said  engine  close  to  the  said  horse  and 
to  said  crossing,  thereby  frightening  said  horse  so  that  he  be- 
came unmanageable,  and  the  plaintiff  could  not  hold  or  control 
him,  and  said  horse  plunged  forward  and  into  said  locomotive 
engine,  whereby  the  plaintiff  was  injured,  etc. 

The  testimony  adduced  by  the  plaintiff  tended  to  establish 
these  facts,  as  alleged  in  the  declaration,  and  it  also  appeared 
thereby  that  the  plaintiff  for  a  long  distance  on  the  road  had 
his  view  shut  off  by  trees  and  shrubbery  in  the  direction  from 
which  the  locomotive  engine  and  train  were  approaching  the 
crossing,  and  that  the  first  opportunity  of  any  view  at  all  af- 
forded to  the  plaintiff  was  when  he  was  within  20  feet  of  the 
railroad  crossing  and  in  a  place  of  danger,  and  that  then  it  was 
that  he  was  first  enabled  to  see  the  locomotive  engine  approach- 
ing, and  that  at  that  time  the  engine  was  about  120  feet  away 
from  the  crossing.  The  plaintiff's  testimbny  tended,  also,  to  es- 
tablish that  he  had  cautiously  proceeded  along  the  road,  and  had 
been  looking  and  listening  for  signals,  and  that  he  had  neither 
seen  nor  heard  any,  until  he  reached  within  20  feet  of  the 
crossing,  when  the  presence  of  the  locomotive  engine  and  train 
first  became  visible  to  him. 

In  granting  the  nonsuit  the  trial  judge  said:  "There  was. 
however,  no  proof  that  the  blowing  of  the  whistle  was  negli- 
gence. The  statute  requires  it  to  be  blown  or  a  bell  rung 
when  a  train  approaches  a  crossing  and  arrives  at  a  certain  dis- 
tancie  from  it.  It  was  not  shown  that,  when  the  train  was  at 
this  crossing,  another  was  not  so  near  as  to  require  the  statu- 
tory signal  to  be  given.  It  was  not  per  se  carelessness  to  blow 
the  whistle,  unless  the  plaintiff  was  in  such  a  position  as  to 
charge  the  engineer  with  knowledge  of  his  presence.  Malice 
or  wantonness  attributable  to  the  defendants  is  not  shown." 
This  was  the  exact  language  used  bv  the  Supreme  Court  in  set- 
ting aside  the  verdict  obtained  in  the  fir^t  trial.  This  was  an 
erroneous  view  of  the  law  as  applied  to  the  facts  of  the  plain- 
tiff's case.  The  jury  might  have  reasonably  found  that  the 
failure  on  the  part  of  the  defendant  to  give  either  of  the  stat- 
utory signals  to  warn  travelers  of  the  approach  of  the  train  to 
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the  crossing  where  the  collision  occurred  was  the  negligence  on 
which  the  action  was  based.  And  the  jury  might  also  have 
properly  found  that  the  blowing  of  the  whistle  near  or  at  the 
crossing  (whether  negligent  or  not)  where  the  collision  took 
place  was  a  mere  contributory  cause.  And  the  jury  might  also 
have  reasonably  found  that  if  the  whistle  had  been  blown  900 
feet  from  the  crossing  as  required  by  law,  and  the  whistle  blown 
or  the  bell  sounded  continuously  thereafter,  it  would  have  been 
a  warning  to  the  plaintiff  that  would  have  enabled  him  to  avoid 
driving  too  close  to  the  crossing  and  into  a  place  of  danger. 
But,  under  the  circumstances,  as  developed  here,  the  failure  to 
give  either  of  the  statutory  signals  lulled  the  plaintiff  into  a 
sense  of  security,  and  lured  him  into  a  place  of  danger  where 
he  would  not  have  been,  if  he  had  had  timely  warning.  The  plain- 
tiff occupying  a  place  of  danger  when  the  locomotive  engine 
reached  near  the  crossing  and  gave  the  blasts  of  the  whistle 
which  frightened  the  horse  was  due  to  the  failure  of  the  defend- 
ant to  give  either  of  the  statutory  signals  in  time. 

The  defendant  attempts  to  excuse  the  original  wrongful  act 
by  the  plea  that  the  statute  imposed  a  duty  upon  the  engineer 
either  to  blow  a  whistle  or  ring  a  bell  900  feet  from  a  crossing, 
and  to  continue  to  give  either  of  those  statutory  signals  until 
the  crossing  has  been  passed,  and  that,  therefore  when  the  whistle 
was  blown  near  the  crossing  which  startled  the  horse  and  caused 
the  collision,  the  engineer  was  in  the  performance  of  a  statutory 
duty  to  give  a  signal   for  the  next  crossing,  and  that,  unless 
there   was   proof   tending  to   show   that   this   duty   was   negli- 
gently performed,  the  plaintiff's  case  must  fail.  But  this  position 
assumed  by  the  defendant,  in  view  of  the  circumstances  of  this 
case,  is  manifestly  unsound.     To  give  to  the  defendant's  con- 
tention the  effect  asked  for  would  be  to  release  a  wrongdoer 
from  the  consequences  of  his  own  wrong.     It  is  wholly  imma- 
terial that  the  act  or  acts  intervening  between  the  original  wrong- 
ful act  and  the  act  which  injured  the  plaintiff  was  or  were  law- 
ful, because  it  was  the  force  of  the  defendant's  original  wrong 
which   placed   the   plaintiff   in   a   position   of   peril.      And   the 
force  of  the  defendant's  original  wrongful  act  continued  so  long 
as  the  plaintiff  occupied  a  position  of  danger  induced  by  such 
wrongful  act.     It  is  the  negligent  act  in  its  causal  relation  to 
the    consequent    injury    that    determines    the  proximate    cause. 
The   principle   here   stated    is   well   illustrated   by   the    famous 
squib  case,  Scott  v.  Shepard,  2  Wm.  Black  Rep.  892.  Although 
it  appeared  in  that  case  that  after  the  original  wrongdoer  had 
thrown  the  squib,  the  lawful  acts  of  two  individuals  had  inter- 
vened before  the  plaintiff  was  struck  by  the  squib,  and  that  it 
was  the  lawful  act  of  the  last  thrower  of  the  squib,  which  in- 
jured the  plaintiff,  De  Grey,  C.  J.,  held  that,  the  force  of  the 
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original  act  of  the  wrongdoer  having  resulted  in  an  injury  to 
the  plaintiff,  he  must  be  held  responsible  for  the  consequences 
which  ensued. 

As  the  plaintiff's  testimony  in  this  case  tended  to  prove  that 
the  defendant  had  failed  to  give  either  of  the  statutory  signals, 
and  that  the  plaintiff  had  no  notice  of  the  approach  of  the  loco- 
motive engine  and  train  until  he  was  within  20  feet  of  the  rail- 
road crossing  and  in  a  place  of  peril,  when  the  horse  became 
frightened  and  unmanageable  by  the  blasts  from  the  whistle 
of  the  engine,  and  plunged  into  it,  injuring  the  plaintiff,  there 
was  a  case  established  for  a  jury  to  pass  upon,  and  the  action 
of  the  trial  court  in  nonsuiting  the  plaintiff  was  error,  requiring 
a  reversal  of  the  judgment. 

The  judgment  of  the  Supreme  Court  will  therefore  be  reversed, 
and  a  venire  do  novo  awarded. 

Gum  MERE,  C.  J.,  and  Swayze  and  Voorhees,  JJ.,  dissent. 


Zachary  v.  North  Carolina  R.  Co. 

(Supreme  Court  of  North  Carolina,  Nov.  9,  1911.) 

[72   S.    E.   Rep.   858.] 


Commerce — Carriers — Railroads — Interstate  Commerce. — A  rail- 
road corporation  whose  tracks  lay  wholly  within  a  certain  state 
did  not,  by  leasing  its  tracks  to  a  railroad  corporation  engaged  in 
interstate   commerce,    itself   engage    in   interstate   commerce. 

Railroads — Operation — Leases— Liability  of  Lessor.'^ — ^The  lessor 
of  a  railroad  is  responsible  for  all  negligence  of  its  lessee  in  the 
conduct  of  the  business  of  the  road,  regardless  of  whether  such 
acts  occur  in  intrastate  or  interstate  commerce. 

Commerce — Interstate  Conunerce — Employer's  Liability. — A  fire- 
man, whose  run  was  wholly  within  the  state,  having  oiled  and  pre- 
pared his  engine,  which  was  not  then  attached  to  any  train,  was 
killed  while  crossing  the  tracks  to  his  boarding  house  for  a  per- 
sonal purpose.  His  engine  was  to  have  hauled  some  freight,  which 
was  interstate  commerce,  but  the  road  upon  which  it  operated  was 
not  an  interstate  carrier,  though  the  lessee  of  the  road  was  engaged 
in  such  commerce.  Held,  that  the  federal  employer's  liability  act 
(Act  April  22,  1908,  c.  149,  35  Stat.  65  [U.  S.  Comp.  St.  Supp.  1909, 
p.  1171]),  which  applies  only  to  a  carrier  by  railroad  while  engaged 
in   interstate   commerce,   and   only  to  an   employee   suffering  injury 


♦See  last  foot-note  of  Delashmutt  v.  Chicago,  etc.,  R.  Co.  (Iowa). 
37  R.  R.  R.  15,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  15;  Maumee  Valley 
R.,  etc.,  Co.  V.  Montgomery  (Ohio),  35  R.  R.  R.  724,  58  Am.  & 
Eng.  R.  Cas.,  N.  S.,  724. 
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while  employed  in  such  commerce,  did  not  apply,  for  the  fireman 
was  not  then  engaged  in  interstate  commerce. 

Railroads — Injuries  to  Persons  on  Tracks — Actions — Evidence. — 
In  an  action  for  the  death  of  a  locomotive  fireman,  killed  while 
crossing  the  tracks  in  a  railroad  yard,  going  from  his  engine  to  his 
boarding  house  by  the  usual  path,  evidence  of  negligence  creating 
a  liability  for  his  death  held  sufficient  to  go  to  the  jury. 

Railroads — Injury  to  Licensee — Contributory  Negligence — Ques- 
tion for  Jury. — Where  a  fireman,  after  cleaning  and  oiling  his  en- 
gine, which  was  not  yet  attached  to  the  train,  left  it,  and  in  cross- 
ing the  tracks  to  his  boarding  house  was  struck  and  killed  by  a 
switch  engine,  moving,  tender  forward,  without  any  light  or  flagman, 
and  another  engine  nearby  was  making  a  very  loud  noise,  and 
the  night  was  very  dark,  the  fireman  was  not,  as  a  matter  of  law, 
guilty  of  contributory  negligence;  it  being  the  custom  of  the  em- 
ployees  to  cross  the  tracks  as  he  did. 

Trial — Taking- Case  from  Jury — Nonsuit. — Where,  in  an  action  for 
the  death  of  one  killed  by  a  train,  it  appears  from  the  evidence  of 
the  plaintiff  that  his  intestate  was  guilty  of  contributory  negligence, 
the  court  may  grant  a  nonsuit,  or  direct  a  verdict  for  defendant. 

Railroads — Injuries  to  Persons  on  Tracks — Look  and  Listen  Rule. 
— While  a  railroad  employee  must  use  reasonable  care  in  crossing 
the  railroad  tracks,  his  failure  to  look  and  listen  before  crossing 
such  tracks,  in  the  performance  of  his  duty,  is  not,  as  a  matter  of 
law,  contributory  negligence. 

Appeal  from  Superior  Court,  Guilford  County;  Daniels, 
Judge. 

Action  by  James  A.  Zachary,  as  administrator  of  Herbert  H. 
Burgess,  deceased,  against  the  North  Carolina  Railroad  Com- 
pany. From  a  judgment  for  plaintiflF,  defendant  appeals.  Af- 
firmed. 

The  action  was  for  damages  for  the  negligent  killing  of  Herbert 
H.  Burgess,  a  fireman  in  the  employment  of  the  Southern  Rail- 
way Company,  the  lessee  of  the  defendant,  at  Selma,  N.  C, 
April  29,  1909. 

These  issues  were  submitted  to  the  jury: 

"(1)  Was  the  intestate  of  the  plaintiff  killed  by  the  negli- 
gence of  the  lessee  of  the  defendant  as  alleged  in  the  complaint? 
Answer:  Yes. 

"(2)  Did  the  intestate  of  the  plaintiflF  contribute  to  his  death 
by  his  own  negligence?  Answer:  No. 

"(3)  What  amount,  if  any,  is  the  plaintiflF  entitled  to  recover? 
Answer:  $2,000." 

Wilson  &  Ferguson  and  John  K,  Graz^es,  for  appellant. 
John  A.  Barringer,  G,  S.  Bradshaw,  and  T.  M.  Calvert,  for 
appellee. 
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Brown,  J.  There  are  23  assignments  of  error  in  the  record; 
none  of  them  relating  to  the  reception  or  rejection  of  evidence. 
These  assignments  present  for  consideration  the  three  principal 
contentions  of  the  defendant:  (1)  That  the  act  of  Congress 
of  April  22,  1908,  known  as  the  federal  employer's  liability  act, 
applies,  and  that  the  cause  should  have  been  determined  under 
the  provisions  of  that  act.  (2)  That  there  is  no  sufficient  evi- 
dence of  negligence.  (3)  That,  in  any  view  of  the  evidence, 
the  intestate  was  guilty  of  such  contributory  negligence  as,  under 
the  law  of  this  state,  bars  recovery. 

Does  the  federal  act  apply? 

Plaintiff's  intestate  was  fireman  of  engine  862,  which  was 
standing  at  the  time  of  the  occurrence  on  the  cinder  track  at 
Selma,  N.  C.  He  had  been  oiling  his  engine  and  preparing  it  to 
take  a  train  from  Sfelma  to  Greensboro,  which  was  made  up 
at  Selma.  He  started  across  the  tracks  to  go  to  his  boarding 
house  before  leaving,  and  was  struck  and  killed  by  a  local 
switch  engine,  which  at  the  time  was  backing  down  the  main 
line  for  the  purpose  of  cutting  out  two  cars,  which  had  come 
in  from  Pinners  Point,  Va.,  on  train  72,  for  transportation  to 
Greensboro,  N.  C.  Train  72  is  known  as  the  Pinners  Point 
train,  via  Selma,  to  Goldsboro,  N.  C.  Engine  862  was  not  attached 
to  any  cars  at  the  time,  but  was  being  prepared  to  haul  a  train 
from  Selma  to  Goldsboro,  composed  of  miscellaneous  cars.  All 
cars  brought  in  from  Pinners  Point,  Va.,  by  train  72,  for  points 
west  of  Selma,  are  included  in  this  train.  We  are  of  opinion 
that  the  federal  act  does  not  apply,  and  that  the  case  was  properly 
tried  under  the  state  law.  The  act  applies  only  to  a  carrier  by 
railroad  while  engaging  in  interstate  commerce,  and  only  to  an 
employee  "suffering  injury  while  he  is  employed  by  such  carrier 
in  such  commerce.*' 

[1]  The  point  was  not  discussed  on  the  argument  or  in  the 
briefs,  but  it  occurs  to  us  that  the  North  Carolina  Railroad  is 
not  an  interstate  railroad;  nor  is  that  corporation  itself  engaged 
in  interstate  commerce.  Its  tracks  and  property  lie  wholly  witihin 
the  state  of  North  Carolina,  extending  from  Goldsboro  to  Char- 
lotte. It  is  true  the  tracks  and  property  are  leased  to  the  South- 
ern Railway  Company,  a  corporation  of  another  state,  that  is 
engaged  in  both  inter  and  intrastate  commerce,  but  that  does  not 
necessarily  make  the  North  Carolina  Railroad  Company  an 
interstate  carrier,  within  the  meaning  of  the  act  of  Congress, 
any  more  than  A.  would  be  made  a  wholesale  grocery  merchant, 
because  he  had  leased  his  warehouse  to  B.,  who  conducted  such 
business  in  it,  and  had  assumed  responsibility  for  B.'s  debts. 
The  corporation,  known  as  the  North  Carolina  Railroad  Com- 
pany, is  in  existence,  has  its  officers  and  directors,  receives  its 
annual  rents  from  its  lessee,  the  Southern  Railway  Company, 
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and  distributes  them  among  its  stockholders;  but  it  is  not  an 
interstate  carrier,  within  the  meaning  of  the  federal  act. 

[2]  It  is  also  true  that  this  court  has  held,  in  Logan  v.  Rail- 
road, 116  N.  C.  941,  21  S.  E.  959,  that  this  lessor  is  responsible 
for  all  acts  of  negligence  of  its  lessee  occurring  in  the  conduct 
of  business  on  the  lessor's  road;  it  matters  not  what  kind  of 
commerce  the  lessee  is  engaged  in  at  the  time.  But  that  is 
because  a  railroad  corporation  cannot  escape  its  responsibility 
by  leasing  its  road.  It  is  still  liable  for  its  lessee's  acts,  of  com- 
mission and  omission,  whether  they  occur  in  interstate  or  intra- 
state commerce,  although  the  lessor  is  not  actually  engaged 
in  either. 

[3]  We  do  not  think  the  federal  act  applies,  for  the  reason 
that  the  deceased  at  the  time  when  killed  was  not  employed 
by  the  Southern  Railway,  the  lessee,  in  interstate  commerce. 
At  the  time  he  was  killed,  the  deceased  was  not  engaged  in  an 
act  of  any  kind  of  commerce.  He  was  on  his  way  to  his  board- 
ing house  for  a  purpose  entirely  personal  to  himself,  and  not 
on  the  carrier's  business.  The  deceased  had  oiled  and  prepared 
his  engine  to  make  the  run  from  Selma  to  Greensboro,  points 
within  this  state.  The  engine  was  stationary  and  had  not  been 
attached  to  any  cars.  The  deceased  was  on  his  way  to  his 
boarding  house,  and  was  killed  by  a  local  switch  engine,  which 
was  then  unattached  to  any  cars,  but  going  for  two  cars  from 
Pinners  Point,  Va.,  for  the  purpose  of  attaching  them  to  th^ 
train  that  engine  862  was  expected  to  pull.  So  far  as  the  evi- 
dence shows,  the  deceased  nor  his  engine  had  ever  been  engaged 
in  any  other  work,  except  this  local  run  from  Selma  to  Greens- 
boro. If  the  contention  of  the  defendant  can  be  maintained, 
then  it  follows  that  all  employees  of  railways  that  do  an  inter- 
state business  are  necessarily  employed  in  interstate  commerce. 
The  ticket  seller,  who  sells  a  ticket  to  a  traveler  going  beyond 
the  state,  the  car  cleaner  who  cleans  the  car  he  is  to  travel  in, 
the  man  who  load^  the  engine  tender  with  coal  which  is  to  pull 
him,  and  the  gatekeeper  who  examines  his  ticket  and  passes 
him  onto  his  car,  are  all  employed  in  interstate  commerce. 

The  employer's  liability  act  of  1906  (Act  Tune  11,  1906,  c. 
3073,  34  Stat.  232  [U.  S.  Comp.  St.  Supp.  1909,  p.  1148])  was 
declared  repugnant  to  the  Constitution,  because  by  its  terms  it 
embraced  all  employees  of  a  railroad,  interstate  and  intrastate, 
and  that  the  two  were  so  interblended  in  the  statute  that  they 
were  incapable  of  separation.  Employer's  Liability  Cases,  207 
U.  S.  463,  28  Sup.  Ct.  141,  52  L.  Ed.  297.  If  the  contention 
of  the  learned  counsel  for  defendant  be  well  founded,  then  the 
subsequent  act  of  1908  would  apply  to  all  employees  of  a  rail- 
way engaged  in  both  kinds  of  commerce,  however  remotely  they 
are  connected  with   it.     This  would  accomplish  the  very  end 
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which  it  would  seem  could  not  be  accomplished  by  the  federal 
Congress  under  the  first  act.  This  contention  would  extend 
the  power  of  Congress  to  almost  every  conceivable  subject  of 
railway  transportation  however  inherently  local,  and  would  de- 
stroy the  authority  of  the  state  over  matters  which,  from  the 
beginning,  have  been  under  their  control. 

•  [4,  5]  Was  the  evidence  of  negligence  sufficient  to  justify 
the  court  in  submitting  the  matter  to  the  jury?  We  think  it 
was.  The  evidence  offered  by  plaintiff  tends  to  prove  that  the 
deceased  was  compelled  to  cross  the  several  tracks  of  the  rail- 
road to  go  from  his  engine  to  his  residence ;  that  it  was  custom- 
ary for  all  employees  to  pass  to  and  fro  over  these  tracks;  that 
it  was  dark  at  the  time,  and  the  switching  engine  was  running 
backwards,  tender  foremost,  from  15  to  20  miles  an  hour.  Two 
witnesses  testify  that  there  was  no  light  whatever  on  the  end 
of  the  tender  that  was  moving  forward,  nor  any  flagman  there. 
This  is  ample  evidence  of  negligence  to  go  to  the  jury.  Ray  v. 
•Railroad,  141  N.  C.  84,  53  S.  E.  622;  Smith  v.  Railroad,  132 
N.  C.  819,  44  S.  E.  663;  Purnell  v.  Railroad,  122  N.  C.  832, 
29  S.  E.  953.  Was  the  plaintiff's  intestate,  in  any  view  of  the 
evidence,  guilty  of  such  contributory  negligence  as  bars  recovery  ? 
We  think  not,  and  that  his  honor  properly  submitted  that  matter 
to  the  consideration  of  the  jury. 

[6]  Had  it  appeared  from  the  evidence  offered  by  plaintiff 
that  his  intestate  was  guilty  of  contributory  negligence,  it  is 
settled  by  precedents  that  the  court  may  sustain  the  motion  to 
nonsuit,  or  direct  a  verdict  upon  that  issue.  Baker  v.  Railroad, 
150  N.  C.  562,  64  S.  E.  506,  29  L.  R.  A.  (N.  S.)  846;  Strick- 
land V.  Railroad,  150  N.  C.  4,  63  S.  E.  161.  Under  the  condi- 
tions surrounding  the  intestate,  we  cannot  say,  as  matter  of 
law,  that  in  any  view  of  the  evidence  he  was  guilty  of  contribu- 
tory negligence.  His  honor  properly  submitted  the  matter  to 
the  jury  under  what  is  commonly  known  as  the  rule  of  the 
prudent  man.  There  is  strong  evidence  of  contributory  negli- 
gence, but  the  evidence  is  not  all  of  that  character  from  which 
only  one  inference  can  be  drawn. 

H  nothing  appeared  in  evidence,  except  the  testimony  of 
Oliver,  the  engineer  of  the  switching  engine  that  killed  the 
intestate,  it  may  be  that  the  court  might  well  have  sustained 
the  defendant's  contention.  But  there  are  many  facts  and  cir- 
cumstances in  evidence  which  tend  to  exculpate  the  intestate, 
and  to  explain  his  conduct.  The  intestate  was  evidently  in  a 
hurry  to  go  to  his  residence  and  return  to  his  engine;  he  was 
compelled  to  cross  six  tracks;  there  was  no  other  way;  it  was 
the  universal  custom  for  the  employees  to  cross  these  tracks, 
passing  to  and  fro  from  their  places  of  residence  on  the  south 
side;  the  big  freight  engine  719  was  standing  on  a  track  about 
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eight  feet  from  the  main  line,  with  its  blower  on,  making  a 
very  loud  noise,  so  that  the  bell  of  the  switching  engine  could 
not  be  heard  by  the  intestate,  who  at  the  time  came  from  be- 
hind No.  719,  and  started  to  step  on  main  track,  and  was 
killed  by  the  switch  engine.  The  engineer  of  that  engine  says 
that  the  intestate  did  not  look,  and  that  if  he  had  looked  he  could 
have  seen  the  switch  engine.  That  is  the  construction  put  by  the 
engineer  upon  intestate's  conduct  from  the  engineer's  point  of 
view;  but,  under  all  the  circumstances,  taking  the  evidence  as 
a  whole,  it  ought  to  be  held  to  be  conclusive.  Then  intestate 
could  not  well  hear  the  ringing  bell  or  the  approach  of  the  switch 
engine  because  of  the  blowing  off  of  719.  It  was  dark,  and 
possibly  he  could  not  see  the  switch  engine.  He  had  the  right 
to  rely  upon  the  invariable  requirements  that  an  approaching  en- 
gine will  display  a  headlight  at  night.  Had  there  been  a  head- 
light, he  would  probably  have  seen  it  before  he  stepped  upon 
the  track.  The  absence  of  it  may  have  misled  him,  and  lured 
him  to  his  death. 

[7]  While  an  employee  must  exercise  reasonable  care,  the 
rule  that  one  who  crosses  a  railroad  track  must,  as  a  matter  of 
law,  look  and  listen  before  doing  so  does  not  apply  in  all  its 
strictness  to  one  who  is  employed  in  a  railroad  yard,  and  whose 
duties  make  it  necessary  for  him  to  go  frequently  upon  the 
tracks.  Wolf  v.  Railroad,  54  N.  C.*571,  70  S.  E.  993;  Sherrill 
V.  Railroad,  140  N.  C.  255,  52  S.  E.  940;  Weiss  v,  Bethlehem 
Iron  Co.,  88  Fed.  23,  31  C.  C.  A.  363;  St.  Louis,  etc.,  R.  Co.  v, 
Jackson,  78  Ark.  100,  93  S.  W.  746,  6  L.  R.  A.  (N.  S.)  646; 
Baltimore,  etc.,  R.  Co.  v,  Peterson,  156  Ind.  364,  59  N.  E. 
1044;  Shoner  v.  Pennsylvania  Co.,  130  Ind.  170,  28  N.  E. 
616,  29  N.  E.  775;  McMarshall  v,  Chicago,  etc.,  R.  Co.,  80 
Iowa,  757,  45  N.  W.  1065,  20  Am.  St.  Rep.  445;  Jordan  v. 
Chicago,  etc.,  R.  Co.,  58  Minn.  8,  59  N.  W.  633,  49  Am.  St. 
Rep.  486.  It  is  well  said  by  Mr.  Justice  Manning,  in  his  clear 
and  well-considered  opinion  in  Farris  v.  Southern  Ry.,  .151 
N.  C.  483,  66  S.  E.  457:  "While  we  are  in  no  wise  inclined  to 
relieve  the  person  crossing  the  tracks  of  a  railroad  from  the 
imperative  duty  of  observing  the  measure  of  caution  so  well 
established  for  his  safety  by  the  well-considered  decisions  of  this 
and  other  courts,  yet  *it  cannot  always  be  said  that  he  is  guilty 
of  contributory  negligence,  as  a  matter  of  law,  because  he  did 
not  continue  to  look  and  listen  at  all  times  continuously  for 
approaching  trains,  where  he  was  misled  by  the  company,  or  his 
attention  was  rightfully  directed  to  something  else  as  weir  (3 
Elliott  on  Railroads,  §  1166a),  or  that  he  failed  to  look  in 
opposite  directions  at  the  same  moment  of  time." 

Taking  into  consideration  the  whole  evidence,  and  weighing 
the  conditions  and  circumstances  surrounding  the  intestate,  we 
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are  of  opinion  that  his  honor  properly  submitted  the  question 
of  contributory  negligence  to  the  jury,  and  overruled  the  motion 
to  nonsuit.  The  charge  is  a  full  and  clear  presentation  of 
both  sides  of  the  controversy,  and  we  find  no  error  in  it  of 
which  the  defendant  can  justly  complain. 
No  error. 


Chesapeake  &  O.  Ry.  Co.  v.  Young's  Adm^r. 

(Court  of  Appeals  of  Kentucky,  Jan.  17,  1912.) 
[142  S.  W.  Rep.  709.] 

• 

Railroads — Accident  at  Crossing — ^Actions  for  Injuries — Presump- 
tion.*— There  is  no  presumption  that  a  person  killed  while  driving 
over  a  private  crossing  was  guilty  of  contributory  negligence  in  go- 
ing thereon. 

Railroads — Accident  at  Crossing — Duty  to  Look  and  Listcn.t — A 
person  on  horse  back  is  not  required  to  stop  his  horse  and  look 
and  listen  for  a  train  before  going  upon  a  private  crossing. 

Railroads — ^Accident  at  Crossing — Care  in  Going  on  Crossing.f — 
One  going  upon  a  private  crossing  is  bound  to  use  ordinary  care 
for  his  own  safety  and  to  neglect  no  means  that  would  have  been 
employed  by  an  ordinarily  prudent  person  similarly  situated  to  in- 
form himself  that  there  was  a  train  so  near  at  hand  as  to  make  his 
use  of  the  crossing  at  that  time  dangerous. 

Railroads — ^Accident  ajt  Crossing — Actions  for  Injuries. — Question 
for  Jury — Contributory  Negligence. — In  an  action  by  the  represent- 
ative of  one  killed  at  a  private  railroad  crossing,  where  there  was 

♦See  extensive  note,  25  R.  R.  R.  240,  48  Am.  &  Eng.  R.  Cas.,  N. 
S.,  240;  second  head-note  of  Danskin  v.  Pennsylvania  R.  Co.  (N.  J.)^ 
37  R.  R.  R.  414,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  414;  second  head- 
note  of  Louisville,  etc.,  R.  Co.  v.  Engleman  (Ky.),  35  R.  R.  R.  106, 
58  Am.  &  Eng.  R.  Cas.,  N.  S.,  106. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  one  about  to  cross  railroad  tracks  to  discover  approach- 
ing trains,  see  last  foot-note  of  Beech  v.  Missouri,  etc.,  R.  Co. 
(Kan.),  41  R.  R.  R.  652,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  652;  first 
foot-note  of  Bates  v.  San  Pedro,  etc.,  R.  Co.  (Utah),  40  R.  R.  R. 
413,  63  Am.  &  Eng.  R.  Cas.,  N.  S..  413;  second  foot-note  of  Phila- 
delphia, etc.,  R.  Co.  V.  Buchanan  (Del.),  40  R.  R.  R.  23,  63  Am.  & 
Eng.  R.  Cas.,  N.  S.,  23;  Mississippi  Cent.  R.  Co.  v.  Hanna  (Miss.), 
40  R.  R.  R.  14,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  14;  first  foot-note  of 
Heinz  v.  Baltimore  &  O.  R.  Co.  (Md.),  38  R.  R.  R.  172,  61  Am.  & 
Eng.  R.  Cas.,  N.  S.,  172;  first  head-note  of  Brommer  v,  Pennsylva- 
nia R.  Co.  (C.  C.  A.),  38  R.  R.  R.  51,  61  Am.  &  Eng.  R.  Cas.,  N. 
S.,  51. 

For  the  authorities  in  this  series  on  the  question  whether  one 
must  stop  to  look  and  listen  for  trains  before  attempting  to  cross 
railroad  tracks,  see  last  paragraph  of  foot-note  of  Mississippi  Cent. 
R.  Co.  V.  Hanna  (Miss.),  40  R.  R.  R.  14,  63  Am.  &  Eng.  R.  Cas., 
N.  S.,  14;  last  foot-note  of  Chicago,  etc.,  Ry.  Co.  v.  Bennett  (C. 
C.  A.),  38  R.  R.  R.  671,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  671. 
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any  evidence  tending  to  prove  that  the  negligence  of  an  engineer 
caused  the  horse  of  decedent  to  become  frightened  and  run  down 
the  track  in  front  of  the  train,  held,  that  the  question  of  decedent's 
contributory  negligence  was  for  the  jury. 

Railroads  — Action— Crossing  —  Proximate  Cause  —  Frightened 
Horse4 — Where  the  horse  of  one  going  upon  a  railroad  crossing  is 
brightened  by  the  negligence  of  the  engineer  and  becomes  uncon- 
trollable and  runs  upon  the  track,  resulting  in  the  rider's  death,  the 
fright  is  an  intervening  cause,  leaving  the  defendant's  negligence  as 
the  proximate  cause  of  death. 

Railroads — ^Accident  at  Crossing — Action  for  Injuries — Presump- 
tion.§ — In  an  action  by  the  representative  of  one  killed  at  a  railroad 
crossing,  negligence  on  the  part  of  the  engineer  causing  decedent's 
death  will  not  be  presumed. 

Railroads— Operation— Statutoi^r  Provisions — Public  Crossings. — 
Under  the  statutes,  signals  must  be  given  of  the  approach  of  trains 
at  public  crossings  attended  by  proper  slackening  of  their  speed. 

Railroadfli— Speed  of  ,Train— Private  Crossing— Custom  to  Give 
SignaLkJl — A  railroad  company  may  run  its  trains  at  such  a  speed 
as  it  pleases  over  private  crossings,  without  the  duty  of  giving  no- 
tice of  the  approach  of  trains  to  such  crossings,  unless  it  has  been 
customary  for  the  signals  to  be  given  and  they  have  been  relied  upon 
by  persons  using  the  crossing. 

Railroads — Private  Crossings — NegUgence  —  Signals  —  Contiguous 
Public  Crossing.^ — Where  it  has  been  customary  for  signals  to  be 

tSee  first  paragraph  of  foot-note  of  Crow  v.  Southern  Ry.  Co. 
(Ga.),  41  R.  R.  R.  777,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  777;  Plinkie- 
wisch  V.  Portland  Ry.,  etc.,  Co.  (Ore.),  40  R.  R.  R  788,  63  Am.  & 
Eng.  R.  Cas.,  N.  S.,  788;  seventh  foot-note  of  Wells  v.  Great  North- 
ern Ry.  Co.  (Ore.),  40  R.  R.  R.  775,  63  Am.  &  Eng.  R.  Cas.,  N.  S., 
775;  fourth  foot-note  of  Roberts  v,  Atlantic  C.  L.  R.  Co.  (N.  Car.), 
40  R.  R.  R.  688,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  688. 

§For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  on  the  part  of  those  in  charge  of  the  train 
or  street  car  arises  from  the  fact  that  a  person  is  struck  by  it  at  a 
crossing,  see  last  paragraph  of  last  foot-note  of  Grand  Trunk  W. 
Ry.  Co.  V,  Reynolds  (Ind.),  38  R.  R.  R.  678,  61  Am.  &  Eng.  R.  Cas., 
N.  S.,  678;  first  foot-note  of  Illinois  Cent.  R.  Co.  v,  O'Neil  (C.  C. 
A.).  37  R.  R  R.  99,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  99. 

||For  the  authorities  in  this  series  on  the  question  whether  any 
rate  of  speed  of  a  train  over  a  county  highway  crossing  may  be  neg- 
ligent, see  first  paragraph  of  second  foot-note  of  Elliott  v.  New 
York,  etc.,  R.  Co.  (Conn.),  39  R.  R.  R.  247,  62  Am.  &  Eng.  R.  Cas., 
N.  S.,  247. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  to 
give  train  signals  when  approaching  private  crossings,  see  first  foot- 
note of  Michaels  v.  Chicago,  etc.,  R.  Co.  (Wis.),  41  R.  R.  R.  750, 
64  Am.  &  Eng.  R.  Cas..  N.  S.,  750. 

IfFor  the  authorities  in  this  series  on  the  question  whether  it  is 
actionable  negligence  to  have  failed  to  give  crossing  signals  where 
a  person  is  struck  by  a  train  at  a  point  beyond  the  crossing,  see 
last  paragraph  of  first  foot-note  of  Norris  v.  Atlantic  C.  L.  R.  Co. 
(N.  Car.),  36  R.  R.  R.  321,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  321. 
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given  for  the  approach  of  trains  to  a  private  crossing,  and  such  sig- 
nals have  been  relied  upon  by  persons  using  the  crossing,  a  per- 
son on  the  crossing,  struck  by  reason  of  the  failure  to  give  the  stat- 
utory signals  at  a  contiguous  public  crossing,  may  recover  for  in- 
juries. 

Railroads— Accident  at  Crossing— Action  for  Injuries — Sufficiency 
of  Evidence. — Evidence,  in  an  action  by  the  representative  of  one 
killed  at  a  crossing,  held  insufficient  to  show  that  it  was  a  public 
crossing. 

Railroads  —  Public  Crossing  —  Character.  —  A  railroad  crossing, 
which  has  never  been  a  place  where  an  established  public  road  or 
highway  crossed  the  track,  is  not  a  public  crossing. 

Railroads — Accident  at  Crossing — Question  for  Jury — Custom  as 
to  Signals. — On  evidence,  in  an  action  by  the  representative  of  one 
killed  at  a  private  crossing,  held,  that  whether  the  custom  of  giving 
signals  for  such  crossing  prevailed  to  such  an  extent  that  persons 
using  it  had  a  right  to  rely  on  the  signals  being  g^ven  was  for  the 
jury. 

Railroads — Accident  at  Crossing — Question  for  Jury — Negligence 
in  Not  Avoiding  Injury. — On  evidence,  in  an  action  by  the  represent- 
ative of  one  killed  at  a  railroad  crossing,  held,  that  it  was  for  the 
jury  to  determine  whether  there  was  opportunity  for  stopping  the 
train  after  decedent  was  noticed  and  before  he  was  struck. 

Railroads — ^Accident  at  Crossing — Question  for  Jury — Negligence 
in  Not  Avoiding  Injury. — On  evidence,  in  an  action  by  the  repre- 
sentative of  one  killed  at  a  railroad  crossing,  held,  that  it  was  for 
the  jury  to  determine  whether  the  giving  of  a  warning  signal  would 
have  arrested  the  attention  of  the  decedent  and  either  kept  him 
from  going  on  the  crossing  or  enabled  him  to  escape  collision. 

Appeal  and  Error — Instructions — Error  Favorable  to  Party  Mak- 
ing.— A  party  cannot  complain  of  error  in  an  instruction  which  was 
more  favorable  to  him  than  he  was  entitled  to  have. 

Appeal  from  Circuit  Court,  Carter  County. 

Action  by  H.  B.  Young's  administrator  against  the  Chesa- 
peake &  Ohio  Railway  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed. 

Shelby  &  Shelby,  R,  L.  Norchutt,  WUhoit  &  WUhoit,  and  H. 
L.  Woods,  for  appellant. 

Scott  &  Hamilton,  R,  H.  Paynter,  Rufus  Dinkle,  and  Geo,  IV, 
Arifistrong,  for  appellee. 

Settle,  J.  This  is  the  second  appeal  in  this  case.  The  opinion 
in  the  former  appeal  appears  in  136  Ky.  784,  125  S.  W.  241. 
The  action  was  instituted  in  the  court  below  by  John  H.  Scott, 
administrator  with  the  will  annexed  of  the  estate  of  H.  B. 
Young,  to  recover  of  appellant  damages  for  his  death;  it  being 
alleged  in  the  petition  that  the  decedent  was  killed  by  one  of 
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appellant's  passenger  trains,  which  by  the  negligencei  of  its 
servants  in  charge  thereof  was  permitted  to  run  over  him.  The 
only  question  presented  on  the  former  appeal  was  as  to  the 
ruling  of  the  circuit  court  in  dismissing  the  action  on  the  ground 
that,  as  Young  left  a  will  which  had  been  probated,  the  order 
of  the  county  court  appointing  appellee  administrator  of  his 
estate  without,  in  terms,  naming  him  administrator  with  the 
will  annexed,  was  void.  It  is  only  necessary  to  say  we  held 
that  the  legal  effect  of  the  order  was  to  make  him  administrator 
with  the  will  annexed,  which  gave  him  the  right  to  maintain 
the  action;  consequently  the  judgment  of  the  circuit  court  was 
reversed,  and  cause  remanded  to  that  court  for  trial.  The  trial 
resulted  in  a  verdict  and  judgment  in  appellee's  favor  for  $5,000 
damages,  and  the  refusal  of  the  circuit  court  to  grant  appellant 
a  new  trial  occasioned  the  present  appeal. 

We  gather  from  the  record  before  us  that  the  stations  of 
Olive  Hill  and  Aden  on  appellant's  railroad  are  situated  in 
Carter  county,  and  that  Corey  Hill,  which  is  crossed  by  the 
railroad,  lies  between  them;  Olive  Hill  being  at  the  foot  of 
Corey  Hill  on  the  west,  and  Aden  at  the  foot  of  the  hill  on 
the  east.  The  grade  on  this  hill  is  quite  steep,  being  159  feet 
to  the  mile.  A  county  or  public  road  leading  from  Olive  Hill 
runs  parallel  with  the  railroad  to  Aden,  and  crosses  the  railroad 
twice  near  the  top  of  Corey  Hill;  one  of  these  crossings  being 
on  the  Aden  side  just  east  of  the  summit.  There  is  a  switch 
on  the  summit  of  the  hill.  West  of  the  switch  lies  the  farm  of 
John  P.  Gee.  The  railroad  at  Gee's  farm  runs  east  and  west 
and  near  the  foot  of  the  hill,  beyond  and  south  of  the  rail- 
road from  Gee's  farm,  lies  the  county  road,  between 
which  and  the  railroad  is  a  small  stream  called  "Corey 
creek."  There  is  also  a  road  leading  from  Gee's  residence  and 
land  to  the  countv  road  on  the  south  side  of  the  railroad  which 
goes  down  a  hill  through  Gee's  gate  and  onto  the  railroad  track, 
thence  down  a  short  hill,  and  across  the  creek  to  the  coimty 
road.  On  the  north  side  of  the  railroad  track  and  between 
Gee's  gate  and  the  crossing,  the  road  has  been  worn  to  such 
an  extent  as  to  leave  a  considerable  depression  with  a  bank  on 
each  side;  and  on  the  west  side  of  this  place  there  was  a  small 
pile  of  cross-ties.  About  three-quarters  of  a  mile  west  of  the 
Gee  crossing  is  situated  the  farm  of  which  the  decedent  was 
the  owner  at  the  time  of  his  death,  and  upon  which  he  and  his 
family  then  resided.  The  county  road  intersected  by  the  Gee 
road  at  the  Gee  crossing  ran  through  or  by  Young's  farm.  Be- 
yond and  adjoining  Gee's  land,  somewhat  in  the  direction  of 
Corey  Hill,  is  a  farm  owned  by  one  McFerran  on  which  there 
is  a  burial  place  known  as  the  "McFerran  graveyard."  On  the 
day  he  was  killed  Young  attended  the  burial  of  a  neighbor  at 
the  McFerran  graveyard.     In  going  to  MoFerran's  he  traveled 
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the  county  road  to  a  point  where  it  was  necessary  to  leave  it 
to  get  to  McFerran's,  but  after  the  burial  he  returned  by  Gee's 
house  and  through  his  farm  over  the  road  referred  to  as  the 
Gee  road,  which  was  a  better  and  shorter  route  to  his  home  than 
the  one  he  had  taken  in  going  to  the  burial.  It  appears  from  the 
evidence  that  the  weather  was  cold,  that  there  was  a  light  snow 
on  tlie  ground,  and  that  the  decedent  wore,  in  addition  to  his 
ordinary  clothing,  an  overcoat  and  also  a  wrap  around  his  neck. 
He  was  horse  back,  and  two  or  three  of  his  neighbors,  who 
were  afoot,  accompanied  him  from  the  burial  ground  to  within 
400  yards  of  the  Gee  crossing,  where  he  left  them  and  went  on 
in  the  direction  of  the  crossing.  Down  to  this  point  there  is  no 
disagreement  between  counsel  as  to  the  facts,  but  from  now 
on  the  divergence  of  view  manifested  by  the  evidence  and  their 
respective  contentions  is  marked. 

It  is  contended  by  counsel  for  appellant,  which  contention 
is  supported  by  the  testimony  of  the  engineer  and  fireman  of 
the  train,  that  when  first  seen  by  the  engineer  the  decedent  was 
in  the  act  of  riding  upon  the  crossing;  that  at  that  time  the  train's 
speed  was  40  or  50  miles  an  hour  in  going  down  the  grade,  and 
the  engine  was  a  little  east  of  a  trestle,  which  was  1,300  feet 
east  of  the  crossing;  that  the  engine  then  went  on  to  a  curve 
which  caused  the  decedent  to  momentarily  get  out  of  sight  of 
the  engineer,  but  that  when  the  engine  left  the  curve  the  engineer 
saw  the  decedent  riding  down  the  track  some  distance  west  of 
the  crossing;  that  the  engine  was  then  near  the  crossing,  the 
alarm  signal  was  immediately  given,  and  the  emergency  brakes 
applied ;  that  as  soon  as  the  alarm  signal  was  given  the  decedent 
who  had  theretofore  been  riding  in  a  fast  walk,  commenced  to  vio- 
lently kick  or  spur  his  horse  and  put  him  in  a  gallop  down  the 
track,  but  after  going  about  60  feet  after  the  whistle  was  sounded, 
and  reaching  a  point  330  feet  from  the  crossing,  he  was  over- 
taken and  struck  by  the  engine,  he  and  the  horse  knocked  some 
distance  on  the  south  side  of  the  track,  and  both  instantly 
killed.  It  is  further  contended  by  appellant's  counsel,  arguing 
from  the  testimony  of  the  engineer,  that  at  the  time  the  dece- 
dent was  killed  the  train  was  going  downgrade  with  the  steam 
of  the  engine  shut  off,  and  that  upon  discovering  the  decedent's 
peril  every  effort  was  made  by  the  engineer  to  stop  the  train  be- 
fore it  struck  him,  but  that  it  was  impossible  to 
do  so.  Moreover,  that  the  Gee  crossing  was  a  private 
crossing,  in  approaching  which  the  engineer  was  under  no  duty 
to  blow  the  engine  whistle  or  slacken  the  speed  of  the  train; 
that  in  getting  upon  the  crossing  in  view  of  the  train  and  rid- 
ing his  horse  down  the  railroad  track,  as  testified  by  engineer, 
the  decedent  was  a  trespasser  and  guilty  of  contributory  negli- 
gence, but  for  which  he  would  not  have  been  killed;  and  that 
the  engineer  owed  him  no  duty  except  that  of  using  ordinary 
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care  to  protect  him  after  discovering  his  peril,  and  this  duty 
he  fully  performed.  In  brief,  it  is  insisted  for  appellant  that 
upon  the  facts  manifested  by  appellee's  evidence,  and  again 
by  the  evidence  as  a  whole,  appellant  was  entitled  to  a  peremp- 
tory instruction  directing  a  verdict  for  it.  On  the  other  hand, 
it  is  contended  by  counsel  for  appellee  that  the  evidence  intro- 
duced in  his  behalf  entitled  him  to  a  submission  of  the  case  to 
the  jury,  and  also  to  a  verdict. 

It  is  conceded  by  appellee  that  appellant's  engineer  and  fireman 
were  the  only  eyewitnesses  of  the  decedent's  death,  but  contended 
that  their  testimony  as  to  the  manner  in  which  it  occurred  is 
successfully  contradicted  by  various  witnesses  and  certain 
physical  facts,  strongly  corroborative  of  their  testimony ;  further- 
more, that  the  evidence  as  a  whole  manifests  the  engineer's 
negligence  and  fixes  appellant's  responsibility  for  the  decedent's 
death.  The  evidence  "by  word  of  mouth"  showing  negligence 
on  the  part  of  the  engineer  is,  it  is  claimed,  furnished  by  several 
witnesses,  who  testified  that  there  was  no  blowing  of  the  engine 
whistle  for  or  at  the  public  crossing  at  the  top  of  Corey  Hill, 
a  half  or  three-quarters  of  a  mile  from  the  Gee  crossing,  or  for 
the  Gee  crossing,  either  of  which,  if  given,  as  was  the  custom 
of  appellant's  trains,  would  have  enabled  the  decedent  in  nearing 
the  Gee  crossing  to  know,  or  afford  him  an  opportunity  to 
know,  of  the  coming  of  the  train  and  warned  him  of  the  danger 
of  any  attempt  to  cross  the  railroad  track  before  it  passed  the 
Gee  crossing.  The  physical  facts  which,  it  is  argued,  show  the 
decedent  was  surprised  by  the  coming  of  the  train,  and  that  he 
was  not  guilty  of  contributory  negligence  in  undertaking  to 
pass  over  the  railroad  track  at  the  crossing  when  and  as  he  did, 
or  in  being  upon  the  track  below  the  crossing  and  at  the  place 
of  collision  with  the  train,  are  furnished  by  the  tracks  of  dece- 
dent's horse  in  the  snow  and  the  indentations  in  and  lacera- 
tions of  the  ties  made  by  his  iron-shod  feet,  which  unmistakably 
indicate  that  after  getting  on  the  railroad  track  at  the  crossing, 
from  fright  at  the  train  or  some  other  cause,  he  immediately 
wheeled  westward  and  commenced  to  run  in  that  direction  down 
the  railroad  track,  sometimes  between  the  rails  and  sometimes 
outside  of  them  on  the  end  of  the  ties,  until  he  was  overtaken 
by  the  engine.  The  several  witnesses  who  saw  the  character  and 
width  apart  of  the  tracks,  took  the  necessary  measurements,  and 
examined  the  marks  upon  the  cross-ties,  all  agreed  that  they 
were  made  by  a  rapidly  running  horse,  and  that  he  began  running 
at  the  crossing,  not  after  he  left  it.  It  is  an  easy  matter  for 
farmers  and  country  people  experienced,  as  were  the  wit- 
nesses referred  to,  in  the  nature  and  ways  of  the  horse,  to 
know  from  his  tracks  whether  he  was  walking  or  running  when 
he  made  them.  These  physical  facts  strongly  contradicted  the 
statement  of  the  engineer  that  when  he  obtained  a  second  view 
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of  the  decedent  he  was  riding  in  a  fast  walk  westward  down 
the  railroad  track.  It  is  true  it  cannot  be  told  from  the  physical 
evidences  of  the  horse's  fright  what  frightened  him;  but  as 
his  tracks  made  in  approaching  and  in  getting  upon  the  crossing 
furnished  no  evidence  that  he  was  then  running,  and  it  does  not 
appear  from  the  evidence  that  there  was  an  object  of  any  kind 
on  or  near  the  crossing  which  could  have  frightened  him  after 
he  got  thereon,  the  inference  may  reasonably  be  indulged  that 
his  fright  was  caused  by  the  sudden  coming  of  the  train.  And 
the  fact  that  he  ran  down  the  railroad  track,  instead  of  going 
off  of  it  by  way  of  the  crossing,  allows  the  further  inference  that 
his  rider  lost  control  of  him.  It  is  highly  improbable  that  the 
decedent  would  have  abandoned  the  safety  of  the  highway, 
which  was  but  a  few  feet  from  the  crossing,  to  ride  down  the 
middle  of  a  railroad  track  which,  to  say  nothing  of  the  danger 
to  be  apprehended  from  the  coming  of  trains,  on  account  of 
the  crevices  between  its  cross-ties  and  the  stone  ballast  pro- 
jecting therefrom,  would  afford  insecure  traveling  for  a  horse, 
however  sure-footed  he  might  be. 

[1]  It  will  not  be  presumed  that  the  decedent  in  riding  upon 
the  crossing,  at  the  time  and  in  the  manner  that  he  did,  was 
guilty  of  negligence. 

[2,  3]  He  was  not  required  to  stop  his  horse  and  look  or  listen 
for  the  train  before  going  upon  the  crossing,  but  it  was  his 
duty  in  going  upon  it  to  use  ordinary  care  for  his  own  safety; 
that  is,  to  neglect  no  means  that  would  have  been  employed  by 
an  ordinarily  prudent  person,  similarly  situated,  to  inform  him- 
self whether  there  was  a  train  so  near  at  hand  as  to  make  his 
use  of  the  crossing  at  the  time  dangerous  to  him. 

[4]  It  must  be  admitted  that  the  testimony  of  appellant's  en- 
gineer and  fireman  conduce  to  prove  that  the  decedent  did  not 
exercise  such  care  as  we  have  indicated;  but,  while  this  is  true, 
the  physical  facts  upon  which  we  have  commented  contradict 
the  engineer  and  fireman  and  strongly  tend  to  prove  the  absence 
of  contributory  negligence.  On  this  issue  of  fact  the  evidence 
was  conflicting,  and  therefore  the  issue  was  properly  submitted 
to  the  jury;  if,  in  addition,  there  was  any  evidence  conducting 
to  prove  that  the  negligence  of  appellant's  engineer  caused  the 
decedent's  horse  to  become  frightened  and  run  down  the  rail- 
road track  as  charged. 

[5]  If  the  running  of  decedent's  horse  down  the  railroad  track 
resulted  from  his  becoming  frightened  at  the  train  and  the 
consequent  inability  of  the  rider  to  control  him,  such  fright  and 
uncontrollable  running  of  the  horse  could  not  have  been  the  proxi- 
mate cause  of  the  latter's  death,  if  the  fright  of  the  horse  was 
caused  by  the  negligence  of  appellant's  engineer,  but,  on  the 
contrary,  constituted  merely  an  incidental  or  intervening  cause 
set  in  motion  by  the  engineer's  negligence.    "It  is  well  settled  that 
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the  mere  fact  that  there  have  been  intervening  causes  between 
the  defendant's  negligence  and  the  plaintiff's  injuries  is  not 
sufficient  in  law  to  relieve  the  former  from  liability;  that  is  to 
say,  the  plaintiff's  injuries  may  yet  be  natural  and  proximate 
in  law,  although  between  the  defendant's  negligence  and  the 
injuries  other  causes,  conditions,  or  agencies  may  have  operated, 
and,  when  this  is  the  case,  the  defendant  is  liable.  So  the  de- 
fendant is  clearly  responsible  where  the  intervening  causes, 
acts,  or  conditions  were  set  in  motion  by  his  earlier  negligence, 
or  naturally  induced  by  such  wrongful  act  or  omission,  or 
even,  it  is  generally  held,  if  the  intervening  acts  or  conditions 
were  of  a  nature  the  happening  of  which  was  reasonably  to 
have  been  anticipated,  though  they  may  have  been  acts  of  the 
plaintiff  himself.  An  act  or  omission  may  yet  be  negligent  and 
of  a  nature  to  charge  the  defendant  with  liability,  although 
no  injuries  would  have  been  sustained  but  for  some  intervening 
cause."  21  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  490;  Lou. 
Home  Tel.  Co.  v.  Gasper,  123  Ky.  128,  93  S.  W.  1057,  29  Ky. 
Law  Rep.  578,  9  L.  R.  A.  (N.  S.)  548;  L.  &  N.  R.  R.  Co.  v. 
Eckman,  137  Ky.  332,  125  S.  W.  729;  Watson  v.  Ky.  &  Ind. 
Bridge  Co.,  137  Ky.  619,  126  S.  W.  146,  129  S.  W.  341. 

[6]  It  now  remains  to  be  determined  whether  there  was  any 
evidence  of  negligence  on  the  part  of  appellant's  engineer  which 
caused  the  decedent's  death.  Such  negligence  will  not  be  pre- 
sumed any  more  than  would  contributory  negligence  on  the 
part  of  the  decedent  1)e  presumed;  it  must  be  proved  as  any 
other  fact. 

It  may  safely  be  assumed  that  the  decedent  would  not  have 
gone  upon  the  crossing  at  the  time  he  did  if  he  had  known 
of  the  proximity  of  appellant's  train. 

It  was  admitted  by  appellant's  engineer  that  he  did  not  sound 
the  whistle  of  the  engine  in  approaching  the  Gee  crossing.  He 
testified,  however,  as  did  the  fireman  and  others  of  the  train 
crew,  that  the  usual  whistle  signal  was  given  for  the  public 
crossing  near  the  top  of  Corey  Hill,  a  half  or  three-quarters 
of  a  mile  east  of  the  crossing.  But  a  number  of  witnesses  in- 
troduced by  appellee  testified  that  the  signal  was  not  given  for 
the  public  crossing.  There  was  therefore  a  contrariety  of  evi- 
dence on  this  point.  The  failure  to  give  the  signal  for  the  Gee 
crossing  was  attempted  to  be  justified  on  the  ground  that  it  is 
a  private  crossing,  and  for  that  reason  no  duty  rested  upon 
appellant's  servants  to  give  the  signal  for  it. 

[7]  As  to  public  crossings,  it  is  the  duty  of  those  operating 
railroad  trains  to  anticipate  the  presence  thereon  of  persons 
traveling  the  highway,  and  for  that  reason  there  is  a  statutory 
requirement  that  signals  must  be  given  of  the  approach  of 
trains  to  such  crossings  attended  by  a  proper  slackening  of 
their  speed. 
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[8,  9]  In  L.  &  N.  R.  R.  Co.  v,  Engleman's  AdmV,  135  Ky, 
515,  122  S.  W.  833,  we  said  of  the  duty  of  railroad  companies 
with  respect  to  private  crossings:  "The  railroad  company  may 
run  its  trains  at  such  speed  as  it  pleases  over  private  crossings, 
and  that  it  is  not  required  to  give  notice  of  the  approach  of 
the  trains  to  such  crossings,  unless  it  has  been  customary  for 
the  signals  to  be  given  and  they  were  relied  on  by  persons  using 
the  crossing.  Johnson  v.  L.  &  N.  R".  R.  Co.,  91  Ky.  651  [25 
S.  W.  754] ;  Lou.,  etc.,  R.  R.  Co.  v.  Survant,  96  Kv.  197  [27 
S.  W.  999,  16  Ky.  Law  Rep.  545] ;  Davis  v,  C.  &  O.  Ry.,  116 
Ky.  144  [75  S.  W.  275,  25  Ky.  Law  Rep.  342].  On  the  other 
hand,  it  has  been  held  that  where  it  has  been  customary  for 
signals  to  be  given  for  the  approach  of  trains  to  a  private  cross- 
ing, and  these  were  relied  on  by  persons  using  the  crossing, 
and  a  traveler  on  the  crossing  was  struck  by  reason  of  the  failure 
to  give  the  statutory  signals,  a  recovery  may  be  had."  L.  &  N. 
R.  R.  Co.  V,  Bodine,  109  Ky.  509,  59  S.  W.  740,  23  Ky.  Law 
Rep.  147,  56  L.  R.  A.  506;  Early's  Adm'r  v.  Lou.,  etc.,  R.  R. 
Co.,  115  Ky.  13,  72  S.  W.  348,  24  Ky.  Law   Rep.  1807. 

[10]  There  are  yet  other  cases  in  which  we  have  held  that 
where  a  private  crossing,  at  which  signals  of  the  approach  of 
trains  are  not  accustomed  to  be  given,  is  contiguous  to  a  public 
crossing  at  which  such  signals  are  customary  and  required  to 
be  given,  and  a  person  using  the  private  crossing  accustomed  to 
rely  upon  the  signal  for  the  public  crossing  as  a  means  of  know- 
ing of  the  approach  of  trains  to  the  private  crossing,  and  such 
person  is  injured  at  the  private  crossing  by  a  train,  the  coming, 
of  which  was  not  made  known  to  him  because  of  the  negligence 
of  its  engineer  in  failing  to  give  the  customary  signals 
of  its  approach  at  the  public  crossing,  such  failure  would 
make  the  railroad  company  liable  for  his  injuries.  Cahill 
V,  Cincinnati,  etc..  Railroad  Co.,  92  Ky.  345,  18  S.  W.  2,  13  Ky. 
Law  Rep.  714;  L.  &  N.  R.  R.  Co.  v.  Survant,  44  S.  W.  88,  19 
Ky.  Law  Rep.  1576. 

[11,  12]  The  Gee  crossing  was  established  by  appellant's 
vendor,  the  prior  corporate  owner  of  the  railroad.  Some  of 
appellee's  evidence  tended  to  show  that  the  crossing  was  origi- 
nally established  as  a  public  crossing,  and  that  for  a  while  after 
it  was  made  a  signboard  was  maintained  there  designating  it 
as  a  public  crossing.  We  do  not  think  this  evidence  sufficient 
to  make  it  a  public  crossing,  and,  besides,  it  cannot  be  so  char- 
acterized as  it  is  not,  and  has  never  been,  a  place  where  an  es- 
tablished public  road  or  highway  crossed  the  railroad  track. 
There  was,  however,  considerable  evidence  to  the  effect  that  the 
crossing  and  road  leading  thereto  from  Gee's  land  were  used  by 
the  decedent  and  all  others  of  the  community  as  freely  as  if  it 
were  a  public  road  and  crossing;  that  appellant's  trains  had  for 
years  maintained  the  custom  of  giving  the  whistle  signal  in  ap- 
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proaching  the  Gee  crossing;  and  that  persons  using  the  crossing 
and  Gee  road  were  accustomed  to  rely  upon  these  signals  for 
information  of  the  coming  of  trains.  There  was  also  some  evi- 
dence which  conduced  to  prove  that  the  same  persons  in  using 
the  Gee  crossing  also  relied  upon  the  signals  given  by  trains  at 
the  public  crossing  for  notice  of  their  coming  to  and  passing  the 
Gee  crossing.  Appellant's  evidence  as  to  these  matters  was 
strongly  contradictory  of  that  of  appellee,  as  it  conduced  to 
prove  that  the  use  of  the  Gee  crossing  by  persons  other  than 
Gee  himself  was  limited,  and  that  it  was  not  the  custom  of  ap- 
pellant's trains  to  give  signals  for  the  Gee  crossing.  In  view  of 
the  contradictory  character  of  the  evidence,  it  was,  as  held  in 
L.  &  N.  R.  R.  Co.  V,  Engleman's  Adm'r,  supra,  a  question  for 
the  jury  whether  the  "custom  of  giving  signals  for  this  crossing 
prevailed  to  such  an  extent  that  persons  using  the  crossing  had 
a  right  to  rely  on  the  signals  being  given.  It  is  not  material  that 
some  trains  passed  the  crossing  without  giving  the  usual  signals, 
for  some  trains  fail  to  give  signals  at  public  crossings.  The  case 
turns  on  whether  there  was  such  a  custom  to  give  the  signals 
that  persons  using  the  crossing  had  the  right  to  rely  on." 

[13]  The  jury  evidently  found  that  there  was  in  this  case  such 
a  custom,  and,  assuming  this  to  be  true,  the  admitted  failure  of 
appellant's  engineer  to  give  any  signal  of  the  train's  approach 
to  the  Gee  crossing  was  negligence,  to  which  the  jury,  from  all 
the  evidence,  had  ground  to  attribute  the  fright  of  the  dece- 
dent's horse,  and  his  (the  decedent's)  death.  This  primary  neg- 
ligence of  the  engineer  being  the  efficient  cause,  the  fright  of  the 
horse  and  his  running  on  the  railroad  track  until  overtaken  by 
the  train  were  but  intervening  or  secondary  events  contributing 
to  the  result.  It  is  patent  from  the  evidence  that  appellant  was 
not  entitled  to  the  peremptory  instruction  asked  by  it. 

[14]  We  are  unable  to  see  that  there  was  no  evidence  upon 
which  to  base  instruction  5,  of  which  appellant  complains.  Ac- 
cording to  the  testimony  of  the  engineer,  the  engine  was  at  the 
east  end  of  the  Jordan  trestle  when  the  engineer  first  saw  the 
decedent,  who  was  then  about  to  ride  upon  the  crossing.  The 
trestle  is  something  over  1,300  feet  from  the  crossing.  If,  when 
first  seen  by  the  engineer,  the  decedent  was  in  the  act  of  going 
upon  the  crossing,  he  was  then  in  peril,  which  must  have  been 
known  to  the  engineer,  who  at  that  time  gave  no  signal  to  warn 
the  decedent  of  the  approach  of  the  train,  nor  did  he  make  any 
■effort  to  stop  the  train,  or  even  lessen  its  speed.  In  view  of 
these  facts,  it  was  the  province  of  the  jury  to  determine  from 
the  evidence  whether  there  was  opportunity  for  stopping  the 
train  within  the  1,300  or  more  feet  and  before  it  struck  the  de- 
cedent, or  whether,  if  this  could  not  be  done,  the  giving  of  a 
warning  signal  with  the  whistle  of  the  train  would  have  arrested 
the  attention  of  the  decedent,  notified  him  of  the  proximity  of 
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the  train,  and  either  kept  him  from  going  on  the  crossing  or 
caused  him  to  hurry  over  it  with  such  speed  as  to  escape  col- 
lision with  the  train.  Wilmuth's  Adm'r  v,  I.  C.  R.  R.  Co.,  76 
S.  W.  193,  25  Ky.  Law  Rep.  671.  Instruction  No.  5  properly 
submitted  for  the  consideration  of  the  jury  this  feature  of  the 
case. 

[15]  It  cannot  be  said  that  instruction  No.  6,  of  which  ap- 
pellant also  complains,  was  prejudicial  to  it.  On  the  contrary, 
it  was  more  favorable  to  it  than  was  authorized,  as  it  required 
the  jury,  in  order  to  find  for  appellee,  to  believe  that  it  was  not 
only  the  custom  of  appellant  to  give  signals  of  the  approach  of 
the  train  for  both  the  public  and  Gee  crossings,  but  that  per- 
sons using  the  Gee  crossing  were  accustomed  to  rely  upon  the 
signals  for  both  crossings.  While  this  was  error,  as  to  appellee, 
the  error  was  not  one  of  which  appellant  could  complain. 

The  instructions  are  in  some  respects  inaccurately  expressed, 
and  even  complicated;  but  we  cannot  say  that,  as  a  whole,  they 
were  prejudicial  to  the  substantial  rights  of  appellant. 

Wherefore  the  judgment  is  affirmed. 


Schoonover  v.  Baltimore  &  O.  R.  Co. 

(Supreme  Court  of  Appeals  of  West  Virginia,  Oct.  24,  1911.    Rehear- 
ing Denied  Jan.  12,  1912.) 

[73  S.   E.  Rep.  266.] 

Judgment — Entry  Nunc  Pro  Tunc. — A  final  judgment,  rendered 
but  not  entered  by  reason  of  inadvertency  of  the  clerk,  may  be  en- 
tered by  a  nunc  pro  tunc  order  at  a  term  of  the  court  subsequent 
to  the  one  at  which  it  was  rendered,  provided  the  evidence  of  the 
rendition  thereof  is  sufficient. 

Appeal  and  Error — Record — Correction. — A  writ  of  error  to  such 
a  judgment  awarded  and  perfected  before  entry  thereof  may  be 
sustained  by  the  filing  of  a  supplemental  record  in  the  appellate 
court,  showing  amendment  by  such  nunc  pro  tunc  order. 

Negligence — Injuries  to  Minors — Contributory  Negligence. — In  an 
action  by  an  infant  between  11  and  12  years  old  against  a  railroad 
company  to  recover  damages  for  an  injury  sustained  by  the  former 
on  a  highway  crossing,  or  one  treated  as  such,  by  the  negligence  of 
the  latter,  the  trial  court  may  hold  the  plaintiff  barred  by  his  con- 
tributory negligence,  upon  a  proper  application  for  such  ruling,  if 
the  facts  and  circumstances  of  the  case  warrant  it. 

Negligence — ^Injuries — Contributory  Negligence  —  Children.'*'  —  In 
the  use  of  highways,  children   must  exercise   such   reasonable   care. 


♦See  first  foot-note  of  Virginia-Carolina  Ry.  Co.  v.  Clawson  (Va.), 
38  I^R.  R.  134,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  134;  foot-note  of 
Baker  v.  Seaboard  A.  L.  Ry.  (N.  Car.),  32  R,  R.  R.  691,  55  Am.  & 
Eng.   R.  Cas.,  N.  S.,  691. 
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caution,  and  prudence  for  their  safety  as  may  be  expected  from 
them,  in  view  of  their  immaturity.  The  standard  or  measure  of  duty 
in  each  case  is  determinable  by  the  capacity  ordinarily  possessed 
and  exercised  by  children  of  the  age  and  development  of  the  class 
to  which  the  individual  belongs. 

Railroads — Operation — Injuries  at  Crossing — Duty  of  Railroad. t — 
In  passing  its  train  over  a  crossing  provided  by  itself  for  public 
use,  though  not  legally  a  public  crossing,  a  railroad  company  must 
comply  with  the  common-law  requirements,  imposed  for  the  safety 
of  persons  using  public  crossings. 

Railroads  —  Operation  —  Injuries  at  Crossing  —  Injury  Avoidable 
Notwithstanding  Contributory  Negligence4 — Though  a  person  in- 
jured on  such  a  crossing  by  a  train  was  himself  in  fault,  his  neg- 
ligence does  not  preclude  recovery  for  the  injury,  if  the  servants  of 
the  railway  company  in  charge  of  the  train  could  have  discovered 
the  danger  and  prevented  the  injury  by  keeping  a  lookout  on  the 
crossing  and  checking  or  stopping  the  train.  In  such  case,  their 
failure  of  duty  is  the  latest  negligence  and  the  proximate  cause  of 
the  injury. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Clifford  Schoonover  against  the  Baltimore  &  Ohio 
Railroad  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error.     Reversed. 

William,  Scott  &  Lovett,  for  plaintiff  in  error. 
Vinson  &  Thompson,  for  defendant  in  error. 

PoFFENBARGER,  J.  In  an  action  of  trespass  on  the  case, 
brought  by  Clifford  Schoonover  against  the  Baltimore  &  Ohio 
Railroad  Company,  in  the  circuit  court  of  Cabell  county,  for 
the  recovery  of  damages  for  a  personal  injury,  alleged  to  have 
been  wrought  by  the  negligence  of  the  defendant,  there  was  a 
demurrer  to  the  evidence  of  the  plaintiff,  which  the  court  sus- 
tained, after  a  conditional  verdict  had  been  found  by  the  jury, 
assessing  the  damages  at  the  sum  of  $3,000.  Agreeably  to  the 
finding  of  the  court  upon  the  law  of  the  case,  an  order  was  en- 
tered, sustaining  the  demurrer  and  giving  the  defendant  a  judg- 
ment for  costs,  but  not  dismissing  the  action.  However,  a  writ 
of  error  was  awarded,  and  the  case  submitted  to  the  court  as 
upon  a  final  judgment.  That  this  was  not  a  final  judgment  in 
appellate  law  appears  from  Epstein  v.  Totten,  63  W.  Va.  602, 
60  S.  E.  614;  De  Armit  v.  Whitmer,  63  W.  Va.  301,  60  S.  E. 
136;  Ritchie  County  Bank  v.  Bee,  60  W.  Va.  386,  55  S.  E.  380; 

tSee  first  foot-note  of  White  v.  New  York,  etc.,  R.  Co.  (Mass.), 
31  R.  R.  R.  488,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  488. 

tSee  foot-note  of  Cavanaugh  v.  Boston  &  M.  R.  R.  (N.  H.),  41 
R.  R.  R.  398,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  398. 
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Corley  v.  Corley,  53  W.  Va.  142,  44  S.  E.  132,  47  S.  E.  145; 
Hannah  v.  Bank,  53  W.  Va.  82,  44  S.  E.  152. 

After  submission  of  the  case  in  this  court,  however,  the  cir- 
cuit court  entered  an  order,  reciting  rendition  of  judgment  of 
nil  capiat  at  the  time  of  the  entry  of  the  order  above  described 
and  clerical  omission  to  include  it  in  that  order,  and  entering 
the  judgment  nunc  pro  tunc.  This  raises  the  question  of  power 
in  the  trial  court  to  amend  its  record,  after  perfection  of  a  writ 
of  error  and  submission  in  the  appellate  court. 

[1]  Legally  the  inquiry  divides  into  two  parts,  the  first  of 
which  is  whether  a  final  judgment  can  be  entered  nunc  pro  tunc; 
and  the  other  whether  an  amendment  so  made  will  sustain  the 
writ  of  error.  Such  an  amendment  may  be  made.  Vance  v. 
Railway  Co.,  53  W.  Va.  338,  44  S.  E.  461 ;  Ninde  v,  Clarke,  4 
Am.  St.  Rep.  832,  note,  pp.  828-830.  In  this  valuable  note,  we 
find  the  following  proposition,  sustained  by  numerous  decisions: 
"A  court  which  has  ordered  a  judgment  which  the  clerk  has 
failed  or  neglected  to  enter  in  the  record  has  power,  even  after 
the  term  at  which  it  was  rendered  has  passed,  to  order  the  judg- 
ment so  rendered  to  be  entered  nunc  pro  tunc,  provided  there 
be  satisfactory  evidence  that  the  judgment  was  rendered  as  al- 
leged, and  of  the  nature  and  extent  of  the  relief  granted  by  it." 
Sufficiency  of  the  evidence  upon  which  the  amendment  was  made 
is  not  questioned. 

[2]  That  an  amendment  of  the  record  of  a  case  in  the  trial 
court,  pending  a  writ  of  error,  may  be  carried  into  the  record 
in  the  appellate  court  and  made  effective  there  is  also  affirmed 
by  authority.  After  such  an  amendment,  carried  up  as  afore- 
said, the  appellate  court  will  act  upon  the  record  as  corrected. 
Wells  V,  Smith,  49  W.  Va.  78,  38  S.  E.  547;  Gauley  Coal 
Land  Ass*n  v.  Spies,  61  W.  Va.  19,  55  S.  W.  903 ;  Hop- 
kins V,  Railroad  Co.,  42  W.  Va.  535,  26  S.  E.  187;  18  Enc. 
PI.  &  Pr.  958.  We  find  no  authority  inconsistent  with  this  view. 
Hastily  read,  Tatum  v.  Snidow,  2  Hen.  &  M.  (Va.)  542,  may 
seem  to  be  so,  but  it  is  not.  Though  the  subsequent  order 
therein  entered  recited  omission  of  entry  of  the  judgment  by 
the  clerk,  the  judgment  was  not  entered  nunc  pro  tunc  and  vir- 
tually dated  back,  as  in  this  case,  so  as  to  work  an  amendment. 

Reason  and  justice,  as  well  as  authority,  sustain  our  conclu- 
sion. The  defect  resulted  from  mere  inadvertence  and  was 
purely  technical.  Until  the  hearing  on  the  writ  of  error,  both 
parties  proceeded  under  the  impression  that  the  judgment  was 
technically,  as  well  as  substantially,  final.  Discovery  of  the  de- 
fect then  was  matter  of  surprise  to  them,  as,  no  doubt,  it  was  to 
the  trial  court  on  the  application  for  amendment.  Correction 
thereof  by  amendment  saves  time  and  expense  and  facilitates 
disposition  of  business,  without  working  injur>'  in  any  respect. 

The  plaintiff,  a  boy  about  llyi  years  old,  was  so  badly  in- 
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jured  on  the  track  of  the  defendant  company  that  one  of  his 
legs  had  to  be  amputated  below  the  knee.  The  injury  occurred 
at  a  point  used  as  a  crossing,  but  the  status  of  that  crossing  is 
an  element  in  the  case.  It  would  be  in  the  line  of  Seventeenth 
street,  of  the  city  of  Huntington,  if  extended  northward  so  as 
to  cross  the  railroad,  but  had  never  been  established  by  the  city 
as  a  street  or  public  crossing.  The  general  direction  of  the  rail- 
road at  that  point  is  east  and  west.  On  the  south  side  thereof 
and  west  of  Seventeenth  street,  running  to  the  railroad  at  right 
angles,  there  was  a  park,  boarded  up  along  the  railroad  on  one 
side,  and  along. said  street  on  another,  in  which  a  game  of  base- 
ball was  played  on  the  day  of  the  injury.  The  grandstand,  oc- 
cupied by  spectators,  was  in  the  angle.  Occasionally,  foul  balls 
would  go  over  the  fence,  and  boys  on  the  outside  recovered  and 
returned  them,  in  consideration  of  which  they  were  admitted 
into  the  park.  The  plaintiff  and  a  number  of  other  persons 
were  on  the  outside;  some  watching  the  gam^  through  cracks  in 
the  fence,  and  others  looking  over  the  fence  from  the  tops  of 
box  cars,  standing  on  a  switch  on  the  opposite  side  of  the  rail- 
road track.  A  foul  ball  having  gone  over' the  fence  and  diago- 
nally across  the  railroad  in  a  northeasterly  direction,  and  stopped 
a  short  distance  beyond,  from  15  to  30  feet,  the  plaintiff  ran 
after  it,  and  having  obtained  it  ran  back  on  the  track,  whence 
he  threw  it  into  the  park,  halting  momentarily,  some  of  the  wit- 
nesses say.  At  this  time,  a  tram,  consisting  of  an  engine  and 
two  cars,  drawn  by  the  engine  running  backwards,  was  ap- 
proaching from  the  east  at  the  rate  of  10  to  15  miles  per  hour. 
When  the  boy  threw  the  ball,  in  apparent  ignorance  of  its  ap- 
proach, the  engine  was  not  more  than  60  or  70  feet  distant. 
The  train  was  going  west,  and  he  diagonally  across  the  track 
in  a  southwesterly  direction.  Hence  his  face  was  turned  from 
the  train,  but  he  went  on  the  track  without  looking  for  an  ap- 
proaching train  or  engine.  Wholly  absorbed  in  what  he  was  do- 
ing, he  was  oblivious  of  the  train.  Some  witnesses  testify  that 
they  and  others,  seeing  the  danger,  called  to  him,  but  are  un- 
able to  say  he  heard  them,  as  there  was  much  noise  and  confu- 
sion, both  inside  and  outside  of  the  park.  As  he  left  the  track, 
the  train,  rushing  on,  caught  his  right  foot  and  leg.  Some  dis- 
tance east  of  the  place  of  the  injury  there  was  a  cattle  pen,  near 
which  some  witnesses  say  there  were  two  long  blasts  of  the 
whistle  of  the  approaching  engine,  one  east  and  the  other  west. 
Others  say  they  never  heard  them.  There  is  no  evidence  that 
any  bell  was  rung  as  the  train  approached  the  crossing,  and  all 
the  witnesses  agree  that  just  about  the  time  the  boy  was  struck 
two  or  three  short  sharp  blasts  from  the  whistle  were  heard. 
There  was  nobody  on  the  tender  of  the  backing  engine,  nor  does 
it  appear  that  anybody  on  the  engine  kept  a  lookout  upon  the 
crossing. 
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That  the  train  was  running  at  a  higher  rate  of  speed  than  the 
city  ordinance  permitted  seems  not  to  be  controverted.  At  any 
rate,  it  could  have  been  inferred  from  the  evidence.  That  a 
lower  rate  of  speed  would  have  avoided  the  injury  is  another 
inference  justified  by  it,  since  the  boy  was  almost  out  of  danger 
when  the  train  struck  him.  Therefore  we  may  safely  assume 
negligence  on  the  part  of  the  defendant  company. 

[3]  Whether  the  conduct  of  the  plaintiff  amounted  to  con- 
tributory negligence  is  an  important  inquiry  in  the  case.  Had 
he  been  an  adult,  his  contributory  negligence  in  going  upon  the 
railroad  track  directly  in  front  of  the  approaching  train,  plainly 
in  view,  without  looking  in  either  direction  along  the  track,  or 
in  any  way  exercising  his  powers  of  observation  for  his  own 
safetv,  would  be  clearly  manifest.  Riedel  v.  Traction  Co.,  63 
W.  Va.  522,  61  S.  E.  821,  16  L.  R.  A.  (N.  S.)  1123.  But  this 
boy  was  only  about  11  years  and  5  months  old.  He  testified,  in 
January,  1906,  that  he  had  attained  his  thirteenth  year  in  the 
preceding  November.  The  action  was  brought  at  October  rules, 
1904,  and  the  declaration  avers  that  he  was  hurt  on  the  23d 
day  of  April,  1904.  As  to  whether  a  person  of  that  age  is  sui 
juris  within  the  law  of  negligence,  and  how  the  fact  is  to  be  de- 
termined, there  is  some  conflict  among  the  authorities.  In  some 
jurisdictions,  the  courts  hold  that,  between  the  ages  of  7  and  14, 
there  is  a  presumption  of  a  lack  of  prudence,  foresight,  caution, 
and  comprehension  of  danger  which  carries  every  case  to  the 
jury,  and  denies  to  the  court  the  power  to  say  there  was  con- 
tributory negligence  as  matter  of  law.  Trumbo's  AdmV  v. 
Street  Car  Co.,  89  Va.  780,  17  S.  E.  124;  Railway  Co.  v.  Qua- 
yle,  95  Va.  741,  30  S.  E.  391 ;  City  of  Roanoke  v.  Shull,  97  Va. 
419,  34  S.  E.  34,  75  Am.  St.  Rep.  791.  Other  cases,  proceeding 
upon  the  same  theorv,  will  be  found  cited  in  the  note  to  Barnes 
V.  Railroad  Co.,  49  Am.  St.  Rep.  400,  410.  See,  also,  3  Elliott 
on  Railroads,  §  1261,  note  122.  But  this  rule  is  by  no  means 
generally  accepted.  Numerous  decisions  declare  that  in  cases 
of  injury  occurring  upon  highways  and  railroads  failure  of  a 
child  to  exercise  such  care,  caution,  and  foresight  as  is  ordi- 
narily possessed  and  exercised  by  children  of  his  age  will  bar 
recovery  for  an  injury  thereby  occasioned. 

[4]  In  these  cases,  the  measure  or  standard  of  care  required 
is  not  that  of  adults,  but  of  the  class  of  persons  to  which  the 
injured  party  belongs,  and  seems  to  rest  upon  the  view  that,  in 
using  a  highway,  provided  for  all  classes  of  persons  who  are 
accustomed  to  go  abroad  without  guardians  or  protectors,  the 
traveler  is  bound  to  use,  in  the  exercise  of  that  right,  such  judg- 
ment and  prudence  as  are  usually  and  ordinarily  possessed  by 
persons  of  the  class  to  which  he  belongs ;  and  that  failure  to  ex- 
ercise the  same  constitutes  negligence,  whether  he  be  above  or 
below  the  age  of  14.    This  proposition  is  sustained  by  a  decided 
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weight  of  authority  in  all  actions  by  infants  for  personal  in- 
juries, except  those  between  master  and  servant.  Railway  Co. 
V,  McDonnell,  43  Md.  534;  Railroad  Co.  v,  Hanlon,  53  Ala.  70; 
Railroad  Co.  v.  Murray,  71  111.  601 ;  Swift  v.  Railroad  Co.,  123 
N.  Y.  645,  25  N.  E.  378;  Hayes  v,  Norcross,  162  Mass.  546,  39 
N.  E.  282;  Wright  v.  Railway  Co.,  77  Mich.  123,  43  N.  W.  765; 
Collins  V.  Railroad  Co.,  142  Mass.  301,  7  N.  E.  856,  56  Am. 
Rep.  675;  Messenger  v,  Dennie,  141  Mass.  335,  5  N.  E.  283; 
Id.,  137  Mass.  197,  50  Am.  Rep.  295;  Hayes  v.  Norcross,  162 
Mass.  546,  39  N.  E.  282;  Stackpole  v.  Railway  Co.,  193  Mass. 
562,  99  N.  E.  740;  Fitzhenry  v.  Traction  Co.,  64  N.  J.  Law, 
674,  46  Atl.  698;  Railway  Co.  v,  Flanagan,  57  N.  J.  Law,  696, 
3  Atl.  476;  Brady  v.  Traction  Co..  63  N.  J.  Law,  25,  42  Atl. 
1054;  Payne  v.  Railroad  Co.,  129  Mo.  405,  31  S.  W.  885;  Col- 
comb  V,  Railway  Co.,  100  Me.  418,  61  Atl.  898;  Fenton  v.  Rail- 
road Co.,  126  N.  Y.  625,  26  N.  E.  967 ;  Tucker  v.  Railroad  Co., 
124  N.  Y.  308,  26  N.  E.  916,  21  Am.  St.  Rep.  670;  Thompson  v. 
Railway  Co.,  145  N.  Y.  196,  39  N.  E.  709;  Railroad  Co.  v. 
Todd,  54  Kan.  551,  38  Pac.  804;  Railway  Co.  v.  Eininger,  114 
111.  79,  29  N.  E.  196;  Masser  v.  Railroad  Co.,  68  Iowa,  602,  27 
N.  W.  776;  Normand  v.  Electric  Co.,  35  Queb.  329;  Mowrey  v. 
Railway  Co.,  51  N.  Y.  666;  Evans  v.  Mills,  119  Ga.  449,  46  S. 
E.  674;  Young  v.  Small,  188  Mass.  4,  73  N.  E.  1019,  108  Am. 
St.  Rep.  457. 

Practically  all  courts  hold  infants  between  the  ages  of  7  and 
14  capable  of  contributory  negligence.  Those  in  which  the  view 
here  announced  does  not  prevail  submit  to  the  jury,  upon  the 
facts  and  circumstances,  the  inquiry  whether  there  has  been 
contributory  negligence.  The  mere  submission  of  the  question 
asserts  capacity  of  the  infant  negligently  to  contribute  to  his  in- 
jury, within  the  meaning  of  the  law,  under  certain  circum- 
stances. The  difference  or  conflict  respects  a  rule  of  practice, 
not  principle ;  some  courts  saying  the  question  is  always  one  for 
the  jury,  and  others  that  it  is  for  jury  determination  only  when 
the  evidence  makes  it  a  jury  question,  under  the  rules  of  prac- 
tice applicable  to  other  questions.  If  the  act  of  an  infant  plain- 
tiff is  so  obviously  dangerous  that  no  reasonable  man  can  truth- 
fully say  children  of  his  age  do  not  ordinarily  know  it  to  be 
dangerous  and  voluntarily  abstain  from  it,  there  is  no  more  rea- 
son for  submitting  the  question  of  contributory  negligence  to 
the  jury  than  in  the  case  of  an  adult  plainly  guilty  of  such  neg- 
ligence, and  there  is  the  same  reason  why  it  should  not  do  so. 
Prudence  and  capacity  to  comprehend  danger  are  not  the  only 
elements  involved.  These  may  be  clear  beyond  doubt,  as  in  the 
case  of  an  adult.  The  defensive  issue  raised  is  negligence,  in 
which  the  age,  intelligence,  and  characteristics  of  the  plaintiff 
are  only  factors.  Hence  it  is  fallacious  to  say  that,  because 
these  are  inferior  to  those  of  an  adult,  the  issue  must  be  sub- 
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mitted  to  a  jury.  Though  inferior  in  that  sense,  they  may  be 
amply  and  indisputably  such  as  to  hold  the  plaintiff  to  respon- 
sibility for  his  acts,  under  the  circumstances  of  the  case.  In- 
feriority to  an  adult  in  these  respects  does  not  absolve  him  from 
responsibility.  If  it  did,  the  case  could  not  even  go  to  the  jury 
on  the  question  of  contributory  negligence.  That  defense  could 
not  be  made.  But  practically  all  courts  admit  it,  except  in  the 
cases  of  very  young  children,  deemed  incapable  of  appreciating 
common  or  ordinary  danger;  The  standard  or  measure  of  re- 
sponsibility is  lower  than  that  for  adults,  but,  if  an  infant  plain- 
tiff comes  clearly  up  to  it,  there  is  no  occasion  for  submitting 
his  capacity  to  the  jury  as  a  doubtful  question ;  and  if  the  danger 
encountered  by  him  was  so  plainly  obvious  that  one  of  his  years 
must  have  appreciated  it,  or  the  duty  omitted  by  him  so  clear 
and  natural  that  he  must  be  deemed  to  have  been  cognizant  of 
it,  the  court  should  declare  his  contributory  negligence,  upon  a 
proper  application,  as  in  other  cases. 

The  basis  of  the  conflict  in  authority  seems,  therefore,  to 
arise  from  failure  or  refusal  on  the  part  of  those  courts  which 
insist  upon  making  the  question  of  negligence  on  the  part  of  an 
infant  between  the  ages  of  7  and  14  years  always  one  for  the 
jury  to  recognize  any  standard  or  measure  of  responsibility  in 
children.  That  they  have  some  intelligence  cannot  be  denied. 
Nor  is  it  possible  to  say  they  do  not  have  enough  to  enable  them 
to  appreciate  or  comprehend  certain  forms  of  obvious  danger, 
or  to  know  how  to  avoid  it,  or  to  feel  a  sense  of  duty  under 
certain  circumstances.  If  the  court  can  say,  and  it  does,  as 
matter  of  judicial  knowledge,  that  an  adult  ought  to  know  cer- 
tain things  and  be  able  to  take  adequate  precaution  for  his  own 
safety,  why  has  it  not  the  same  power  to  say,  as  a  matter  of 
judicial  knowledge,  that  children  of  certain  ages  are  able  to 
comprehend  and  avoid  certain  kinds  of  danger?  The  adoption 
of  the  theory  or  view  that  a  child  must  exercise  such  care,  cau- 
tion, prudence,  and  foresight  as  children  of  his  age  ordinarily 
possess  and  exercise  makes  the  question  of  contributory  neg- 
ligence in  the  case  of  a  child,  treated  as  one  of  law  for  deter- 
mination by  the  court,  just  as  easy  of  solution  as  in  the  case  of 
an  adult,  and  the  conclusion  is  reached  by  exactly  the  same 
process  of  reasoning. 

That  contributory  negligence  in  cases  of  this  class  is  fre- 
quently declared  to  be  generally  a  question  for  the  jury  is  not 
inconsistent  with  the  'conclusion  here  stated,  for  that  is  said  of 
all  cases  involving  this  defense,  and  it  is  true.  More  cases  of 
each  class  go  to  the  juries  than  are  decided  by  the  courts.  The 
expression  means  only  that  determination  by  the  jury  is  tht- 
general  rule,  and  by  the  court  the  exception  thereto. 

This  conclusion  does  not  necessarily  conflict  with  the  princi- 
ple declared  in  Bare  v.  Coal  Co.,  61  W.  Va.  28,  55  S.  E.  907, 
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8  L.  R.  A.  (N.  S.)  284,  123  Am.  St.  Rep.  966,  and  Wilkinson 
V.  Coal  Co.,  64  W.  Va.  93,  61  S.  E.  875,  20  L.  R.  A.  (N.  S.) 
331,  and  other  cases  arising  between  master  and  sevant,  and 
vastly  different  in  many  respects  from  this.  As  between  master 
and  servant,  there  is  a  contractual  relation.  There  is  none  here. 
These  parties  were  strangers,  standing  substantially  upon  an 
equal  footing  in  respect  to  the  use  of  a  highway.  The  differ- 
ence between  the  reciprocal  rights  of  the  plaintiff  and  defendant 
here  and  those  between  an  adult  and  such  a  defendant,  in  a  sim- 
ilar situation,  is  the  requirement  of  more  care  on  the  part  of  the 
latter  in  its  relations  with  the  former,  in  view  of  his  immaturity, 
lowering  the  standard  of  responsibility.  Highway  and  railroad 
risks,  dangers,  and  reciprocal  rights  are  matters  of  daily  cogni- 
zance and  experience  with  boys  as  with  men.  No  presumption 
of  their  ignorance  thereof  can  be  indulged  or  supposed.  They 
are  not  brought  into  or  kept  in  contact  with  them  by  the  compul- 
sion of  restraint  of  the  railroad  companies  or  other  persons 
using  the  highways.  Boys  employed  in  mills,  factories,  and 
mines  are  held  by  their  contracts  to  duties  which  necessitate 
unaccustomed  precautions  against  danger,  and  constantly  ex- 
pose them  to  hazards  dangerous  and  unfamiliar.  Frequent  re- 
currence of  these  exposures  and  precautionary  duties,  incident 
to  the  performance  of  the  work,  requires  vigilance,  constancy^ 
and-  singleness  and  steadiness  of  purpose — characteristic  of 
adults,  rather  than  children.  That  such  ability,  natural  or  ac- 
quired, is  Tiecessary  to  the  protection  of  themselves  and  their 
fellow  servants  in  such  situations  seems  to  be  reasonably  clear. 
Hence  there  is  cogent  reason  for  a  higher  standard  or  measure 
of  capacity  on  the  part  of  the  infant  in  cases  arising  between 
master  and  servant.  In  service  the  boy  is  charged  with  novel 
duties  and  exposed  to  unaccustomed  hazards,  and  charged  with 
responsibilities  like  or  every  similar  to  those  imposed  upon  adults. 
He  has  not  grown  up  with  them,  as  he  has  with  the  hazards  of 
the  street,  the  playground,  and  mere  casual  contact  with  men, 
structures,  machines,  animals,  vehicles,  and  other  means  of  in- 
jury. Without  noting  it  or  giving  any  reason  for  it,  the  courts 
seem  to  make  this  distinction.  In  cases  between  master  and 
servant,  in  which  the  plaintiff  is  an  infant  under  14  years  of 
age,  contributory  negligence  is  seldom  declared  as  matter  of 
law.  In  other  cases,  this  result  is  of  frequent  occurrence,  as 
will  appear  from  an  examination  of  the  long  list  of  decisions 
herein  cited. 

We  have  no  doubt  the  plaintiff  knew  the  danger  of  going  upon 
a  railroad  track  without  looking  for  trains.  His  home  was  in 
Clay  county,  on  the  line  of  a  railroad,  and  he  was  in  Huntington, 
at  the  time  of  the  injury,  attending  the  spring  term  of  school 
at  Marshall  College.  His  situation  and  engagement  at  the  time 
indicate  possession  of  the   intelligence  and   discretion  of  boys 
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of  his  age,  thousands  of  whom  daily  cross  railroads,  trolly  lines, 
and  highways,  exercising  discretion  and  prudence  requisite  to 
their  safety.  Hence  the  trial  court  properly  held  him  guilty 
of  negligence  as  matter  of  law. 

[5,  6]  But,  if  the  servants  of  the  railway  company  in  charge 
of  the  train  omitted  a  duty,  performance  of  which  would  have 
avoided  the  injury,  such  omission  must  be  deemed  the  proxi- 
mate cause  thereof,  and  the  defendant  is  liable,  notwithstand- 
ing the  plaintiff's  negligence.  Though  not  established  by  the 
city  as  a  public  one,  the  crossing  on  which  the  boy  was  hurt 
was  a  way  provided  by  the  defendant  company  itself  for  travel 
across  its  tracks.  It  was  at  the  end  of  a  city  street  regularly 
established  and  maintained,  and  planked  between  the  rails  and 
on  the  outside  thereof  by  the  defendant,  and  a  post  with  cross- 
arms,  bearing  the  warning :  "Look  out  for  the  locomotive.  Rail- 
road Crossing" — stood  near  it.  Under  principles  declared  in 
Ray  V,  C.  &  O.  Ry.  Co.,  57  W.  Va.  333,  50  S.  E.  413,  this  may 
have  been  such  a  crossing  as  required  the  statutory  signals. 
Be  that  as  it  may,  persons  coming  upon  the  track  at  that  point 
were  there  by  invitation,  and  the  company  owed  them  the  com- 
mon-law duty  imposed  in  favor  of  persons  on  a  public  crossing, 
since  they  were  neither  trespassers  nor  bare  licensees.  Elliott 
on  Railroads,  §  1154,  sustained  by  ample  authorities  cited.  Such 
common-law  duty  includes  maintenance  of  a  lookout  or  other 
adequate  means  of  avoiding  collision  at  crossings,  and  failure 
to  do  so  is  negligence,  constituting  proximate  cause*  of  injury, 
even  though  the  plaintiff  himself  was  negligent  in  going  upon 
the  track,  if  the  performance  of  such  dutv  would  have  prevented 
injury.  2  Thomp.  Neg.  §§  1596,  1597;  Elliott,  Railroads,  § 
1175.  The  principle  has  been  recognized  and  applied  in  a  cross- 
ing case,  as  well  as  others,  by  this  court.  Reidel  v.  Traction  Co., 
71  S.  E.  174;  Washington  v.  Railroad  Co.,  17  W.  Va.  190:  Dow- 
ney V.  Railway  Co.,  28  W.  Va.  732;  Vance  v.  Railway  Co.,  53 
W.  Va.  338,  44  S.  E.  461 ;  McKelvey  v.  Railway  Co.,  35  W.  Va. 
500,  14  S.  E.  261 ;  Layne  z/.  Railroad  Co.,  35  W.  Va.  438,  14  S.  E. 
123 ;  Raines  v.  Railway  Co.,  39  W.  Va.  50,  19  S.  E.  265,  24  L.  R. 
A.  266.  Opinions  of  witnesses  vary  as  to  the  distance  of  the  train 
when  the  boy  came  upon  the  track,  as  well  as  the  rate  of  speed; 
but  the  jury  could  have  found  the  distance  to  be  50  or  60  feet, 
and  the  rate  of  speed  12  miles  per  hour,  and  also  that  injury 
would  have  been  avoided  by  a  checking  of  the  speed  of  the  train. 
Uncontradicted  testimony  was  adduced,  showing  the  engineer 
could  have  checked  the  speed  almost  instantaneously,  had  he 
seen  the  boy  when  he  came  on  the  track,  and  adopted  emer- 
gency precautions.  It  was  also  competent  for  them  to  infer 
that  the  engineer  would  have  seen  him  when  he  came  on  the 
track,  or  even  earlier,  and  apparently  intending  to  come  upon 
it,  if  he  had  performed  the  duty  incumbent  upon  him  in  running 


Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S       539 

Stuart's  Adm'r  v.  Nashville,  C.  &  St.  L.  Ry.  Co 

his  train  over  a  crossing.  Opposing  this  is  evidence  tending 
to  prove  the  boy  was  struck  almost  as  soon  as  he  got  on  the 
track,  and  that  the  train  was  so  close  no  assistance  could  be 
rendered  him ;  but  this  is  not  conclusive.  We  are  of  the  opinion, 
therefore,  that  the  case  should  have  been  permitted  to  go  to  the 
jury,  and  that  the  trial  court  erred  in  sustaining  the  demurrer 
to  the  evidence. 

The  judgment  will  be  reversed,  the  demurrer  to  the  evidence 
overruled,  and  judgment  rendered  for  the  damages  assessed  by 
the  jury  and  costs,  both  in  this  court,  and  the  court  below. 

Reversed.  * 

Brannon  and  Miller^  JJ.,  concur.  Williams,  P.,  and  Robin- 
son, J.,  concur  only  in  result  and  syllabus;  Williams,  P., 
reserving  right  to  file  concurring  note. 


Stuart's  Adm'r  %\  Nashville,  C.  &  St.  L.  Ry.  Co. 

(Court  of  Appeals  of  Kentucky,  Jan.  9,  1912.) 
[142  S.  W.  Rep.  232.] 

Railroads  —  Death  of  Pedestrian  —  Negligence  —  Evidence, — Evi- 
dence that  a  traveler  was  killed  by  a  train  at  a  public  crossing,  and 
that  the  train  did  not  give  the  usual  or  statutory  signals  of  its  ap- 
proach, would  warrant  an  inference  of  negligence  sufficient  to  take 
the  case  to  the  jury,  though  there  was  no  eyewitness  to  the  acci- 
dent, or  other  evidence  as  to  how  it  happened. 

Railroads — Death  of  Pedestrian  —  Negligence  —  Evidence  —  Suffi- 
ciency.— In  an  action  against  a  railroad  company  for  death  of  a 
pedestrian  at  a  public  crossing,  evidence  held  insufficient  to  warrant 
a  finding  of  negligence. 

Railroads — Death  of  Pedestrian — Contributory  Negligence — Evi- 
dence.*— In  an  action  for  death  of  a  traveler  at  a  railroad  crossing, 
no  presumption  of  contributory  negligence  arises,  and  plaintiff  need 
not  show  that  decedent  was  free  from  blame. 

Railroads — Death  of  Traveler  at  Crossing — Negligence — Evidence.! 
— A  railroad  company,  sued  for  death  of  a  traveler  at  a  public  cross- 
ing, is  not  chargeable  with  negligence  on  mere  surmise  or  specula- 
tion as  to  how  the  injury  occurred,  and  cannot  be  presumed  to  have 
been  negligent. 


♦See  last  paragraph  of  first  foot-note  of  Kruck  v.  Connecticut  Co. 
(Conn.).  41  R.  R.  R.  462,  64  Am.  &  Eng.  R.  Cas.,  N,  S.,  462;  second 
foot-note  of  Wilson  v.  Illinois  Cent.  R.  Co.  (Iowa),  39  R.  R.  R 
282,  62  Am,  &  Eng.  R.  Cas.,  N.  S.,  282;  extensive  note,  25  R.  R.  R. 
217,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  217. 

tSee  last  paragraph  of  last  foot-note  of  Grand  Trunk  W.  Ry.  Co. 
V,  Reynolds  (Ind.),  38  R.  R.  R.  678,  61  Am.  &  Eng.  R.  Cas.,  N.  S 
678:  first  foot-note  of  Illinois  Cent.  R.  Co.  v.  O'Neill    (C.  C.  A.)    37 
R.  R.  R.  99,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  99. 
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Appeal  from  Circuit  Court,  McCracken  County. 

Action  by  James  A.  Stuart's  administrator  against  the  Nasl> 
ville,  Chattanooga  &  St.  Louis  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

E,aton  &  Boyd  and  Bradley  &  Chilton,  for  appellant. 
Wheeler  &  Hughes  and  Claude  Waller,  for  appellee. 

Carroll,  J.  [1,  2]  In  this  action  to  recover  damages  for  the 
death  of  James  A.  Stuart,  the  trial  court,  upon  the  conclusion 
of  the  evidence  for  the  appellant,  who  was  the  plaintiff  below, 
directed  a  verdict  in  favor  of  appelfee,  the  defendant  below.  The 
only  question  for  decision  is.  Did  the  court  err  in  taking  the  case 
from  the  jury? 

On  the  29th  of  November,  1910,  about  6  o'clock  in  the  even- 
ing, the  deceased,  Stuart,  was  found  dead  near  the  railroad  tracks 
of  the  appellee  company  at  a  street  crossing  in  the  city  of  Pa- 
ducah.  He  was  first  discovered  by  the  conductor  on  a  street  car, 
who  testified,  in  substance,  that  when  the  street  car  reached  the 
crossing  on  its  way  from  the  Union  Depot,  to  which  place  it 
had  gone  a  few  minutes  before,  a  freight  train  was  standing 
on  the  crossing;  that  in  a  few  minutes  the  freight  train  cleared 
the  crossing,  and  he  then  went  out  on  the  railroad  tracks  in 
front  of  the  street  car  to  see  that  the  way  was  clear,  and  dis- 
covered the  dead  body  of  Stuart  near  the  railroad  track.  He 
said  that  he  did  not  notice  the  train  until  the  car  reached  the 
railroad  track,  when  he  discovered  it  on  the  crossing.  Asked 
if  he  saw  or  heard  any  signals  given  by  the  train  when  the  street 
car  reached  the  railroad  on  its  return  from  the  Union  Depot, 
he  said:  "I  did  not  notice  any  signals  until  after  the  crossing 
was  cleared,  and  then  the  bell  was  ringing  down  the  track,  and 
that  is  when  I  give  the  alarm  that  they  had  killed  a  man.  The 
bell  was  ringing  down  below  the  crossing ;  that  was  after  the  train 
had  cleared  the  crossing.  Q.  You  heard  no  whistle  blowing 
or  anything  of  that  sort?  A.  No.  sir." 

The  motorman  on  the  street  car  testified  that  when  he  crossed 
the  railroad  track  with  the  street  car,  on  his  way  to  the  Union 
Depot,  he  noticed  the  engine  and  train  standing  about  150  or 
200  yards  from  the  crossing;  that  after  he  crossed  the  train 
moved  down  the  track,  and  on  the  return  trip  from  the  depot, 
which  was  only  a  short  distance  away,  the  train  was  standing 
on  the  crossing;  that  he  did  not  pay  any  attention  to  the  train 
from  the  time  he  crossed  the  track,  on  his  way  to  the  depot, 
until  he  returned,  and  found  it  on  the  crossing;  that  he  did  not 
know  whether  the  engine  bell  was  ringing  or  any  signals  were 
given,  as  the  train  moved  from  the  place  it  was  standing,  when 
he  went  to  the  depot.  He  further  testified  upon  this  point  as 
follows:  "Q.  Could  you  have  heard  the  bell  if  it  had  been 
ringing?     A.  Oh,  if  I  had  been  listening  for  it  particularly,  I 
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might  have  heard  it;  but  we  wasn't  thinking  nothing  about  the 
train  at  all,  only  I  knew  I  stopped,  and  seen  it  there  as  I  went 
to  the  depot,  and  while  we  were  at  the  depot  it  pulled  across 
the  crossing.  Q.  How  long  were  you  at  the  depot  before  you 
returned  to  this  crossing?  A.  Some  four  or  five  minutes,  I 
reckon.  Q.  Was  the  engine  bell  ringing  when  you  crossed  the 
track  going  to  the  depot?  A.  I  did  not  notice  it  ringing.  Q. 
When  it  was  up  at  the  depot?  A.  I  did  not  notice  it  was  ring- 
ing up  there.  Q.  Before  the  train  moved  over  the  crossing,  did 
you  hear  the  bell  on  the  engine  ringing?  A.  No,  sir;  I  did  not. 
Q.  What  did  the  flagman  do  when  he  cut  the  train  in  two?  A. 
He  walked  in  front  of  the  car.  Q.  Did  he  give  any  signals  for 
the  train  to  move  in  any  direction?  A.  Yes,  sir;  he  signaled  with 
his  lantern.  Q.  What  did  you  do  then?  A.  Rung  my  bell  and 
started  up  just  as  the  train  was  moving  out;  I  had  not  got  clear 
of  the  crossing,  and  the  conductor  hollered,and  says:  *Wait! 
Here's  a  dead  man' — and  I  told  him  I  couldn't  stop  on  the 
railroad,  and  I  pulled  across  the  railroad  and  stopped  my  car. 
Q.  After  the  brakeman  signaled  for  the  train  to  move  up, 
state  whether  or  not  you  heard  the  bell  begin  to  ring  then?  A. 
Yes,  sir." 

The  coroner  and  a  Mr.  Vicks  testified  that  when  they  went  to 
the  place  where  the  body  was,  about  an  hour  after  the  man  was 
killed,  they  found  blood  at  different  places  on  the  track,  indicat- 
ing that  the  body  had  been  dragged  by  the  cars  on  the  rails  or 
tracks  several  feet  from  the  place  where  the  man  was  first  struck, 
and  then  dragged  back  again.  This  is  the  substance  of  all  the 
evidence  introduced  for  the  plaintiff.  There  is  no  direct  evi- 
dence that  the  deceased  was  killed  by  the  train,  or  that  he 
was  killed  at  or  6n  the  crossing;  but  we  think  the  inference  may 
fairly  be  drawn  from  the  evidence  that  he  was  killed  by  the 
train  at  or  near  the  crossing.  The  motorman  and  the  conductor 
on  the  street  car  were  the  only  witnesses  who  were  inquired  of 
or  gave  evidence  concerning  signals  given  by  the  train;  and  it 
appears  from  their  evidence  that  they  did  not  give  any  attention 
to  the  matter  of  signals,  or  hear  any,  until  after  the  street  car 
returned  from  the  Union  Depot,  and  was  standing  waiting  for 
the  train  to  clear  the  crossing;  and  that  when  the  train  moved 
off  the  crossing  the  engine  bell  was  ringing. 

The  theory  of  counsel  for  appellant  is  that,  as  the  deceased 
was  walking  across  the  railroad  track  at  a  public  crossing,  where 
he  had  a  right  to  be,  he  was  struck  and  killed  by  a  train  that  did 
not  give  any  signals  of  its  approach  to  the  crossing,  and  in  this 
respect  the  employees  in  charge  of  it  were  guilty  of  actionable 
negligence.  If  there  was  any  evidence  to  support  this  theory, 
then  the  case  should  have  gone  to  the  jury.  We  think  that  when 
there  is  evidence  that  a  traveler  is  struck  and  killed  by  a  train 
at  a  public  crossing,  where  he  has  a  right  to  go  and  be,  and  it  is 
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shown  that  the  train  did  not  give  the  usual  or  statutory  signals 
of  its  approach  to  the  crossing,  that  the  inference  of  negligence 
is  sufficient  to  take  the  case  to  the  jury,  although  there  may  be 
no  eyewitness  to  the  accident,  or  other  evidence  as  to  how  it 
happened.  L.  C.  &  L.  R.  Co.  v,  Goetz,  79  Ky.  442,  42  Am.  Rep. 
227;  L.  &  N.  R.  Co.  v,  Clark,  105  Ky.  571,  49  S.  W.  323,  20 
Ky.  Law  Rep.  1375;  Sims  v.  C.  &  O.  Ry.  Co.,  140  Ky.  241, 
130  S.  W.  1081.  But  neither  the  evidence  for  appellant,  nor 
any  fair  inference  that  can  be  drawn  from  it,  discloses  a  condi- 
tion such  as  we  have  assumed  would  be  sufficient  to  carry  the 
case  to  the  jury.  Although  the  action  is  rested  upon  the  ground 
that  the  death  of  appellant's  intestate  was  brought  about  by 
the  negligence  of  the  company,  there  is  a  total  failure  of  evi- 
dence to  connect  his  death  with  any  negligence  on  its  part. 
There  is  no  evidence  as  to  the  position  or  location  of  the  de- 
ceased at  the  time  he  was  killed.  He  may  have  been  attempt- 
ing to  cross  the  railroad  track  on  the  crossing  at  the  time  he 
was  struck  and  killed,  or  he  maj  have  been  asleep  on  the  track 
when  he  was  struck  and  killed,  or  he  may  have  been 
riding  on  or  attempting  to  get  on  some  part  of  the  train, 
and  have  fallen  from  it  at  the  crossing,  receiving  the  in- 
juries that  resulted  in  his  death.  To  make  out  a  case  for  the 
plaintiff,  we  would  have  to  assume  that  the  deceased  was  attempt- 
ing to  cross  the  track  at  the  crossing,  and  further  assume  that 
his  death  was  due  to  failure  of  the  moving  train  to  give  any 
signals  of  its  approach.  In  short,  unless  the  mere  fact  that  a 
traveler  is  found  dead  at  or  on  a  railroad  crossing  is  in  itself 
sufficient  to  authorize  a  submission  to  the  jury  of  a  case  brought 
by  his  administrator  to  recover  damages  for  his  death,  then  the 
trial  judge  did  not  err  in  his  ruling. 

[3,  4]  In  cases  like  this,  no  presumption  is  to  be  indulged  in 
against  the  deceased;  nor  is  it  required  that  the  plaintiff  who 
is  seeking  to  recover  damages  for  his  death  shall  show  that  he 
was  free  from  blame.  Warren  v,  Jeunesse,  122  S.  W.  862; 
Cumberland  Telephone  &  Telegraph  Co.  v.  Graves,  104  S.  W. 
356,  31  Ky.  Law  Rep.  972;  Lexington  &  Carter  County  Mining 
Co.  V,  Stephens,  104  Ky.  502,  47  S.  W.  321,  20  Ky.  Law  Rep. 
696.  But  in  all  cases  of  this  character,  where  it  is  sought  to 
recover  damages  for  negligence  or  wrongful  act,  there  must  be 
some  evidence  to  show  that  the  deceasea  lost  his  life  through 
the  negligence  of  the  defendant,  and  this  evidence  must  be 
sufficient  to  charge  the  defendant  with  a  breath  of  duty.  A 
recovery  cannot  he  had  on  mere  surmises  or  speculations  as  to 
how  the  injury  that  is  complained  of  happened;  nor  will  it  be 
presumed  that  the  defendant  was  guilty  of  actionable  negligence. 
If  the  injury  may  as  reasonably  be  attributed  to  a  cause  that  will 
excuse  the  defendant  as  to  a  cause  that  will  subject  it  to  liability, 
then   the  well-settled   rule   is   that  a   recovery   cannot   be   had. 
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This  principle  is  well  expressed  in  Hughes  v,  Cincinnati,  etc., 
R.  Co.,  91  Ky.  526,  16  S.  W.  275,  13  Ky.  Law  Rep.  72.  In 
that  case,  the  cause  that  produced  the  death  of  Hughes  was 
involved  in  doubt,  and  the  court  said:  "We  are  left  to  theorize 
as  to  it.  One  suing  to  recover  damages  for  injury  arising  from 
another's  neglect  must  offer  some  testimony  conducing  to  show 
that  it  was  so  occasioned.  Negligence  cannot  be  presumed 
in  a  case  like  this  one..  The  presumption  is  the  other  way. 
It  cannot  be  found  without  evidence.  The  complaining  party 
must  not  only  show  the  injury,  but  also  some  evidence  tending  to 
show  that  the  other  party  is  to  blame  for  it.  Mere  proof  of 
the  injury,  with  attending  circumstances  showing  that  the  party 
charged  with  neglect  may  be  blameless,  or  may  be  at  fault, 
will  not  do.  In  such  a  case,  there  is  no  evidence  tending  to 
show  that  the  injury  was  due  to  neglect.  Circumstances  are 
merely  presented  upon  which  one  may  theorize  as  to  the  cause 
of  the  accident.  The  burden  of  showing  neglect  rests  upon 
the  complainant,  and  under  such  circumstances  he  has  offered 
no  evidence  tending  to  show  it.  He  has  merely  pre- 
sented two  or  more  states  of  case  upon  which  one  may  theorize 
as  to  the  cause  of  the  accident."  To  the  same  effect  is  Hurt  v. 
L.  &  N.  R.  Co.,  116  Ky.  545,  76  S.  W.  502,  25  Ky.  Law  Rep. 
755;  Early  v,  L.,  H.  &  St.  L.  Ry.  Co.,  115  Ky.  13,  72  S.  W. 
348. 

It  is,  however,  earnestly  insisted  that  there  is  evidence  that  the 
employees  failed  to  give  the  usual  and  customary  signals  of  the 
approach  of  the  train  to  this  crossing,  and  in  this  respect  were 
guilty  of  negligence.  But,  as  before  stated,  we  do  not  think  the  evi- 
dence is  sufficient  to  show  that  the  bell  was  not  rung,  and  the  ring- 
ing of  the  bell  was  all  that  was  required.  But,  if  we  should  assume 
that  the  bell  was  not  rung,  and  that  no  other  warning  of  the  ap- 
proach of  the  train  to  the  crossing  was  given,  and  that  the  company 
was  guilty  of  neglect  in  this  particular,  the  case  for  the  appel- 
lant would  not  vet  be  made  out,  as  it  is  not  shown  that  he  was 
rightfully,  or,  indeed,  at  all,  traveling  on  the  crossing  at  the 
time  he  was  struck  and  killed.  If  we  should  indulge  in  specula- 
tion as  to  how  he  happened  to  be  struck  by  the  moving  train, 
it  would  be  more  reasonable  to  conclude  that  in  some  way  he 
fell  from  or  in  attempting  to  get  on  the  moving  train,  as  there 
is  no  evidence  whatever  showing  where  he  was  going  to,  or  where 
he  had  come  from,  or  what  business,  if  any,  he  was  engaged  in, 
at  the  time  he  was  killed. 

Upon  the  whole  case  we  are  satisfied  that  the  judgment  should 
be  affirmed,  and  it  is  so  ordered. 
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(Supreme    Court    of    Alabama,    Nov.    23,    1911.      Rehearing    Denied 

Dec.  21,  1911.) 

[56  So.  Rep.  984.] 

RailroadB—Injuries  to  Person  Near  Tracks— Frightening  Animals 
— Complaint — A  complaint,  for  injuries  to  plaintiff  by  the  frighten- 
ing of  his  mule  by  defendant's  locomotive  near  a  public  highway  on 
which  plaintiff  was  driving,  alleged  that  defendant's  servants  in  con- 
trol of  the  train  caused  the  engine  to  make  such  great,  oft-repeated, 
and  long-continued  noises  that  the  mule  was  caused  to  get  beyond 
plaintiffs  control  and  run  away,  and  that  the  mule  was  frightened 
by  reason  and  as  a  proximate  consequence  of  the  defendant's  neg- 
ligence, in  that  it  negligently  caused  or  allowed  the  engine  to  make 
or  continue  to  make  great  and  unnecessary  noises  while  it  was  near 
a  public  highway.  Held  that,  under  the  rule  that  a  count  must  be 
construed  as  an  entirety,  it  charged  as  negligence  the  causing  or 
allowing  of  the  locomotive  to  make  or  continue  to  make  great  and 
unnecessary  noises,  wherefrom  the  mule  became  frightened,  and  the 
complaint  was  not  demurrable. 

Appeal  and  Error — Review — Objections  to  Pleadings — Demurrer. 
— Where,  in  an  action  for  injuries  to  plaintiff  by  the  frightening  of 
his  mule  by  the  operation  of  defendant's  engine,  there  was  no  de- 
murrer to  the  complaint  for  failure  to  allege  that  the  mule  was  of 
ordinary  gentleness,  such  objection  could  not  be  considered. 

Negligence — Issues  and  Proof. — While,  in  an  action  for  negligence, 
a  general  allegation  of  negligence  in  the  complaint  is  sufficient,  the 
evidence  to  sustain  the  same,  at  least  prima  facie,  must  tend  to 
prove  definite  acts  or  omissions  amounting  to  negligence  for  which 
the  defendant  is  accountable. 

Railroads — Operation  of  Locomotives — Frightening  Animals — 
Negligence,* — Where  plaintiff  was  injured  by  his  mule  becoming 
frightened  at  the  noises  made  by  defendant's  locomotive,  while  pass- 
ing near  a  highway,  proof  of  mere  want  of  necessity  for  the  noises, 
without  more,  was  not  sufficient  to  show  negligence,  since  railroad 
companies  are  entitled  to  make  all  usual  noises  incident  to  the  op- 
eration of  their  trains,  and  negligence  cannot  be  predicated  on  such 
noises  unless  they  were  unnecessary  and  the  noises  or  the  move- 
ment of  the  train  were  recklessly  or  wantonly  made  or  done  after 
discovering  plaintiff's  peril,  or  were  made  or  done  with  the  inten- 
tion of  frightening  the  animal. 


T-^ 


♦See  last  paragraph  of  foot-note  of  Cox  v.  Illinois  Cent.  R.  Co. 
(Ky.),  40  R.  R.  R.  48,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  48;  foot-note 
of  Lyons  v,  Chicago,  etc.,  Ry.  Co.  (S.  Dak.),  38  R.  R.  R  631,  61 
Am.  &  Eng.  R.  Cas.,  N.  S..  631;  last  head-note  of  Louisville  &  N. 
R.  Co.  V.  Street  (Ky.),  38  R.  R.  R.  93,  61  Am.  &  Eng.  R.  Cas.,  N. 
S.,  93.  . 
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Railroads — Frightening  Animals — Instructions. — In  an  action  for 
injuries  to  plaintiff  by  his  mule  becoming  frightened  at  the  whistling 
of  defendant's  locomotive,  a  requested  charge  that  if  the  jury  be- 
lieved that  the  mule  was  frightened  by  the  whistle,  and  that  if  the 
whistle  was  only  blown  in  a  careful  and  proper  manner,  and  that 
plaintiff  was  not  willfully,  wantonly,  or  intentionally  injured,  they 
must  find  for  defendant,  was  properly  refused,  since  the  manner 
in  which  the  whistle  was  blown  may  have  been  "careful  and  proper," 
yet  the  blowing  thereof  or  continuing  to  blow  it  as  plaintiff  claimed, 
under  the  circumstances,  may  have  been  wantonly  done  or  done 
after  becoming  aware  of  plaintiff's  peril. 

Railroads — Frightening  Animals — Injuries — Instructions.  —  There 
being  evidence  that  the  injury  resulted  primarily  from  fright  of  the 
mule  which  was  produced  by  the  noise  described,  and  not  necessa- 
rily as  the  immediate  and  direct  result  of  any  wanton,  willful,  or 
intentional  misconduct  of  the  operative,  the  instruction  was  mis- 
leading in  so  far  as  it  hypothesized  that  plaintiff  was  not  willfully, 
wantonly,   or   intentionally   injured. 

Railroads — Frightening  Animals — ^Whistling — ^Wantonness — Exem- 
plary Damages.t — Where  the  operatives  of  a  railroad  locomotive  con- 
tinue to  sound  a  whistle  after  they  discover  that  the  noise  is  frightening 
an  animal  being  driven  along  an  adjoining  highway  and  it  is  getting 
beyond  the  driver's  control,  such  act  is  a  wanton  disregard  for  the 
driver's  safety,  and  authorizes  the  imposition  of  exemplary  dam- 
ages for  injuries  caused  thereby. 

Trial — Instructions — Excerpts. — Error  cannot  be  predicated  on  an 
excerpt  of  an  instruction  only,  but  the  charge  must  be  considered 
as  a  whole. 

Trial — ^Instructions — Construction. — In  an  action  for  injuries  to 
plaintiff  by  his  mule  becoming  frightened  at  the  whistling  of  de- 
fendant's locomotive,  the  court  charged  that  if  the  jury  was  reason- 
ably satisfied,  from  the  evidence,  that  the  whistling  was  done  with 
a  wanton  disregard  of  plaintiffs  rights,  and  with  knowledge  of  the 
situation  and  that  to  blow  the  whistle  and  continue  to  blow  the  same 
would  result  in  injury  to  plaintiff,  then  the  jury  might  inflict  puni- 
tive damages.  Held,  that  the  topic  of  such  instruction  was  the 
basis  or  condition  on  which  punitive  damages  might  be  imposed, 
and  not  the  causal  connection  between  the  acts  hypothesized  and 
the  result  of  which  plaintiff  complained,  and  hence  the  instruction 
was  not  objectionable  on  the  ground  that  the  court  omitted  to  hy- 
pothesize that  the  acts  enumerated  "proximately  caused"  the  injury 
and  the  damage  complained  of. 


tSee  second  foot-note  of  Ingram  v,  Louisiana,  etc.,  R.  Co.  (La.). 
41  R.  R  R.  457,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  457;  last  foot-note  of 
Louisville,  etc.,   R    Co.  v,  Wilkins   (Ky.),  41   R.   R.   R.  407,   64  Am. 

?,  ^'^^;,?- .^*^'  N-  S"  ^^'^'^  la^t  foot-note  of  Illinois  Cent-  R.  Co.  v. 
Moss  (Ky.),  40  R.  R.  R.  41,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  41. 
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Trial — Instructions — Abstract  Statements. — An  instruction  that  if 
a  witness  is  reluctant  in  telling  what  he  knows,  or  is  swift  to  tell  it, 
or  seems  anxious  to  do  so,  juries  will  not  have' much  confidence  in 
him,  was  merely  abstract,  and  the  court  having  stated  that  he  did 
not  say  there  was  anything  of  that  sort  in  the  case  at  bar,  was  not 
objectionable;  there  being  nothing  to  show  that  any  witness  while 
testifying  had  brought  himself  within  such  description. 

Appeal  and  Error — Review — Evidence — Prejudice. — In  an  action 
for  injuries  to  plaintiff  by  his  mule  becoming  frightened  by  the  whis- 
tling of  defendant's  train,  defendant  was  not  prejudiced  by  the  ad- 
mission of  evidence  that  the  mule  was  ordinarily  gentle;  the  impli- 
cation therefrom  being  that  the  fact  that  the  animal  frightened  was 
one  of  ordinary  gentleness  was  an  essential  factor  in  the  solution 
of  the  question  of  negligence. 

Evidence — Opinion  Evidence — Conclusion — Character  of  Animal. 
— Where  a  witness  was  asked  whether  a  mule  with  which  he  was  ac- 
quainted was  ordinarily  gentle,  his  answer,  that  from  what  he  had 
seen  he  would  say  it  was  a  gentle  mule,  was  not  objectionable  as 
an  opinion  or  a  conclusion  of  the  witness.' 

Appeal  from  City  Court  of  Birmingham;  C.  W.  Ferguson, 
Judge. 

Action  by  William  D.  Cowden  against  the  Alabama  Consoli- 
dated Coal  &  Iron  Company.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Affirmed. 

The  pleadings  and  facts  sufficiently  appear  from  the  opinion. 
The  following  charge  was  refused  to  the  defendant:  (2)  '*If 
you  believe  from  the  evidence  thM  the  mule  was  frightened  by 
the  whistle,  and  if  you  also  believe  from  the  evidence  that  the 
whistle  was  onlv  blown  in  a  careful  and  proper  manner,  and 
that  the  plaintiff  was  not  willfully,  wantonly,  or  intentionally 
injured,  you  must  find  for  the  defendant."  The  fifth  assignment 
of  error  is  as  follows:  "The  court  erred  in  the  following  part 
of  its  oral  charge:  *If  you  are  reasonably  satisfied  from  the 
evidence  in  this  case  that  this  was  done  with  a  wanton  disre- 
gard of  the  plaintiff's  rights,  and  with  a  knowledge  of  the  situa- 
tion, and  that  to  blow  the  whistle  and  continue  to  blow  the 
whistle  would  result  in  injury  to  the  plaintiff,  if  you  are  reasonably 
satisfied  from  the  evidence  in  this  case  that  that  state  of  facts  ex- 
isted, why,  as  I  have  already  stated,  you  would  have  the  right  to 
inflict  what  the  law  calls  punitive  damages.'  "  The  fourth  assign- 
ment of  error  was  to  the  following  part  of  the  oral  charge: 
"  *Xow,  verdicts  always  are  desirable,  because  trials  are  expen- 
sive. They  are  expensive,  perhaps,  to  both  sides,  and  the  law 
don't  like  mistrials.'  Relative  thereto,  the  court  said,  after  excep- 
tion was  taken:  *Xow,  gentlemen,  I  want  to  say  another  word 
on  this  subject  of  a  verdict.     Of  course,  the  court  or  anybody 
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else  don't  know  what  your  verdict  will  be,  and  what  the  court 
had  to  say  with  reference  to  bringing  in  a  verdict  or  having  a 
mistrial  is  not  intended  to  intimate  one  way  or  the  other,  because 
as  I  said,  the  court  don't  know — it  has  no  wav  in  the  world 
of  knowing — what  your  verdict  may  be.  Now,  if,  after  full, 
fair,  and  conscientious  consideration  of  the  evidence  in  this  case, 
you  can't  reach  a  unanimous  verdict,  and  that  is  what  the  law 
requires,  why,  then,  after  you  have — after  you  have  done  that, 
it  would  have  to  result  in  a  mistrial,  if  you  are  unable  to  reach 
a  verdict  after  full,  fair,  and  conscientious  consideration  of  all 
the  evidence  in  the  case.'  " 

Tillman,  Bradley  &  Morrow  and  A.  G.  &  B,  D.  Smith,  for 
appellant. 

Harsh,  Beddow  &  Fitts,  for  appellee. 

McClellan^  J.  [1]  The  theory  of  the  action,  which  is 
instituted  by  appellee  against  appellant,  is,  according  to  the  first 
count,  that  plaintiff's  mule  was  negligently  frightened  and  caused 
to  run  away  by  noises  made  by  a  locomotive  on  the  railway  of 
the  defendant.  Omitting  the  allegations  descriptive  of  the  injury 
and  damages  ensuing  therefrom,  this  count  is  as  follows : 

"The  plaintiff  claims  of  the  defendant  $10,000,  as  damages, 
for  that,  heretofore,  to  wit,  on  the  13th  day  qi  January,  1909, 
defendant  was  operating  a  train  composed  of  a  steam  locomo- 
tive engine  and  certain  cars  upon  a  railway  running  near  by  a 
public  highway,  upon  which  public  highway  plaintiff  was  driv- 
ing a  mule  attached  to  a  vehicle;  that  defendant's  servants  or 
agents  in  charge  or  control  of  said  train  caused  said  locomotive 
engine  to  make  such  great,  oft-repeated  or  long-continued  noise 
as  that  by  reason  thereof  said  mule  was  caused  to  get  beyond 
control  of  plaintiff  and  run  away.  *  *  * 

"Plaintiff  avers  that  said  mule  was  caused  to  get  beyond  the 
control  of  plaintiff,  and  plaintiff  suffered  said  injuries  and  dam- 
age, as  aforesaid,  by  reason  and  as  a  proximate  consequence 
of  the  negligence  of  defendant,  in  this,  that  defendant  negli- 
gently caused  or  allowed  the  said  engine,  on  the  occasion  above 
referred  to,  to  make  or  continue  to  make  great  and  unneces- 
sary noise  while  the  same  was  near  said  public  highway." 

A  qount  must  be  construed  as  an  entirety.  31  Cyc.  p.  83;  L. 
&  N.  R.  R.  Co.  V,  Holland,  55  South.  1001.  When  this  count 
is  so  considered,  it  is  evident  that  the  pleader  characterized  as 
negligent  the  causing  or  allowing  the  mentioned  locomotive, 
on  the  occasion  referred  to,  "to  make  or  continue  to  make  great 
and  unnecessary  noises,"  wherefrom  the  animal  became  fright- 
ened. The  reference  in  the  fore  part  of  the  count  to  the  dura- 
tion, volume,  or  repetition  of  the  noise  made  by  the  locomotive 
cannot  be  dissociated  from  the  later  averments  wherein  the 
noise  is  charged  to  have  proceeded   from  a  nonobservance  of 
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duty.  The  latter  allegation  is  referred  to  the  former  allegation, 
in  respect  of  the  noise  from  the  engine,  by  the  express  averment 
identifying  the  noise  in  each  mentioned  as  made  on  the  same 
"occasion." 

'  In  actions  for  damages,  it  is  a  common  practice,  in  our  courts, 
to  form  the  first  count  of  a  number,  so  as  to  facilitate  its  par- 
tial adoption,  and  to  void  repetition,  in  succeeding  counts  wherein 
distinguishable  or  different  allegations  of  acts  or  omissions, 
constituting  negligence,  or  willful  or  wanton  wrong,  are  charged. 
Consistent  with  this  practice,  which  is  certainly  not  to  be  repre- 
hended, it  is  usual  to  set  forth  a  general  history  of  the  event 
along  with  a  statement  of  the  relation  of  the  parties  to  each 
other,  etc.,  and  then,  in  a  concluding  paragraph,  to  allege  the 
wrongful,  proximate,  cause  of  the  injury  and  damage  claimed. 
This  practice  cannot,  of  course,  require  or  justify  the  construc- 
tion of  a  count  other  than  as  a  whole,  as  an  entirety;  nor  can 
such  a  count,  when  so  considered,  be  exempted  from  the  influ- 
ence of  the  rule,  if  within  it,  that  "the  sufficiency  of  a  com- 
plaint, in  an  action  for  personal  injuries,  which  undertakes  to 
define  the  particular  negligence  which  caused  the  injury,  must 
be  tested  by  the  special  allegation  in  that  respect,  although  the^ 
general  allegation  of  negligence  would,  in  the  absence  of  special 
allegations,  be  sufficient  to  make  a  prima  facie  case  of  negli- 
gence.'' B.  O.  &  M.  Co.  V.  Grover,  159  Ala.  276,  48  South.  682, 
and  earlier  decisions  therein  cited. 

But,  as  we  interpret  the  count  under  consideration,  it  is  not 
within  the  rule  quoted.  The  noise  caused  or  allowed  to  be  made, 
on  the  one  occasion,  is  alleged  to  have  been  "great  and  unneces- 
sary," to  have  been  "great,  oft-repeated,  or  long-continued,"  and 
that  this  was  "negligently  caused  or  allowed." 

The  Weathers  and  Parker  Cases,  reported  in  164  Ala.  23, 
51  South.  303,  and  156  Ala.  251,  47  South.  138,  respectively, 
turned  upon  the  construction  of  counts  different  from  the  count 
now  under  review.  A  comparison  of  the  counts  therein  treated 
and  that  in  hand  will  discover  the  diflferences.  It  is  insisted 
for  appellant  that  the  count  is  insufficient  in  the  particular  that 
it  does  not  affirm  that  the  noise  was  recklessly,  wantonly,  or 
intentionly  made,  or  that  it  was  made  with  knowledge,  by  the 
operative,  that  the  making  thereof  would  likely  frighten  plain- 
tiff's mule. 

[2]  It  is  also  insisted,  in  brief,  that  the  count  is  defective 
in  its  omission  to  allege  that  the  animal  frightened  was  of  ordi- 
nary gentleness.  There  is  no  ground  of  demurrer  specifying 
the  last-stated  objection  to  the  count.  Hence  the  sufficiency 
of  the  count,  as  respects  that  criticism,  cannot  be  considered  or 
determined.  According  to  our  interpretation  of  the  count,  it 
is,  under  the  authorities,  not  subject  to  the  demurrer  interposed. 
Leach  v.  Bush,  57  Ala.  145;  B.  R.  L.  &  P.  Co.  v.  Jordan,  54 


Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S       549 

Alabama  Consol.  Coal  &  Iron  Co.  v,  Cowden 

South.  280;  Stanton  v,  L.  N.  R.  R.  Co.,  91  Ala.  382,  8  South. 
798;  B.  R.  L.  &  R  Co.  v.  Haggard,  ISS  Ala.  343,  46  South. 
519;  Oxford  Lake  Line  Co.  v,  Stedham,  101  Ala.  376,  13  South. 
553— among  others. 

[3]  In  actions  of  this  kind,  bur  rule,  permitting  general  allega- 
tions of  negligence  to  suffice,  unless  the  other  rule,  before  quoted 
as  from  Grover's  Case,  is  applicable,  establishes  a  distinction 
between  the  allegation  of  negligence  and  the  proof  of  negli- 
gence. The  former  tvill  serve  to  sufficiently  state  a  cause  of 
action;  whereas,  the  evidence,  to  sustain,  at  least  prima  facie, 
a  justified  general  averment  of  negligence,  must  of  course  tend 
to  a  more  particular  establishment  of  definite  acts  or  omissions 
amounting  to  negligence  for  which  the  defendant  is  account- 
able. What  amounts  to  negligence  in  occasioning  the  fright  of 
animals  by  noises  from  or  the  operation  of  locomotives,  where 
injury  attends  such  fright,  is  a  question  that  must,  in  a  measure, 
depend  upon  the  circumstances  connected  with  the  event. 

[4]  In  Central  of  Georgia  Railway  Co.  v.  Fuller,  164  Ala. 
196,  200,  51  South.  309,  310,  following  what  we  took  to  be  the 
rule  established  bv  decisions  here,  it  was  said:  "That  railroad 
companies  have  the  right  to  operate  their  trains;  that  such  com- 
panies have  the  right  to  make  all  the  usual  noises  incident  to 
the  operation  of  their  trains ;  and  that  negligence,  alleged  to  have 
resulted  in  frightening  an  animal,  cannot  be  predicated  upon  the 
operation  of  a  train,  unless  in  so  doing  unnecessary  noises  were 
made,  and  these  noises,  or  the  movement  of  the  train,  were  reck- 
lessly or  wantonly  made  or  done  after  discovery  of  peril,  or  were 
made  or  done  with  the  intention  of  frightening  the  animal  in 
question.  A.  G.  S.  R.  R.  Co.  v.  Fulton,  144  Ala.  332  [39  South. 
382]." 

It  follows  as  of  course  that  the  mere  want  of  necessitv  for 
making  or  allowing  the  noise,  without  more,  is  not  negligence  to 
liability  for  injury  or  damage  resulting  therefrom.  Stanton  v. 
L.  &  N.  R.  R.  Co.,  91  Ala.  382,  8  South.  798;*  Oxford  Lake 
Line  Co.  v,  Stedham,  101  Ala.  376,  13  South.  553;  Levin  v.  M. 
&  C.  R.  R.  Co.,  109  Ala.  332.  19  South.  395 ;  L.  &  N.  R.  R.  Co. 
V,  Lee,  136  Ala.  182,  33  South.  897,  96  Am.  St.  Rep.  24 ;  South- 
ern Railway  Co.  v,  Crawford,  164  Ala.  178,  51  South.  340. 

[5]  Charge  2  was  properly  refused  to  defendant.  The  manner 
in  which  the  whistle  was  blown  mav  have  been  "careful  and 
proper,"  and  yet  the  blowing  thereof,  or  the  continuing  to  blow 
it,  under  the  circumstances  shown  by  the  tendencies  of  the  evi- 
dence, may  have  been  wantonly  done  or  done  after  becoming 
aware  of  his  peril.    A.  G.  S.  R.  R.  Co.  zk  Fulton,  supra. 

[6]  Besides,  the  phrasing  of  the  instruction,  in  the  particu- 
lar that  it  hypothesized  "that  the  plaintiflF  was  not  willfully, 
wantonly,  or  intentionally  injured,"  was  inapt,  under  phases  of 
the  evidence,  since  the  injury  was  claimed  to  have  been  primarily 


552       Vol.  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S 

Alabama  Consol.  Coal   &  Iron  Co.  v.  Cowden 

ness  was  an  essential  factor  in  the  solution  of  the  inquiry  of  neg- 
ligence vel  non  in  the  premises. 

In  Northern  Alabama  Railway  Co.  v.  Sides,  122  Ala.  594,  26 
South.  116,  L.  &  N.  R.  R.  Co.  v.  Vanzant,  158  Ala.  527,  48 
South.  389,  and  L.  &  N.  R.  R.  Co.  v.  Morgan,  165  Ala.  418,  51 
South.  827,  the  negligence  charged  was  with  respect  to  objects, 
alleged  to  have  frightened  the  animals,  for  the  presence  of 
which  the  defendants  were  held  responsible.  It  was  ruled  in 
cases  of  that  character  that  the  disposition  of  the  animal  for 
gentleness  is  an  essential  factor  in  the  sufficient  statement  of  a 
cause  of  action  for  fright  produced  thereby.  Necessarily,  proof, 
prima  facie,  of  this  disposition  for  ordinary  gentleness,  must,  to 
support  the  allegation  required,  be  made  by  the  plaintiff.  A  dif- 
ferent rule  is,  as  appears,  established  by  the  Stanton  Case  and 
its  successors  in  decision.  The  distinction  taken  was  doubtless 
the  result  of  the  theory  that  noises  emitted  by  locomotives  are 
generally  frightful  to  animals,  whereas  objects  may,  as  in  the 
Sides  Case,  be  so  inconsequential  in  respect  of  frightfulness  that 
it  could  not  be  assumed  that  fright,  thereby,  of  animals  of  ordi- 
nary gentleness,  was  to  be  reasonably  anticipated  or  expected. 

[12]  There  is  no  merit  in  the  other  grounds  of  the  objection 
to  the  question  to  the  witness  Orr.  While  the  answer  sought 
and  given,  viz.,  "I  would  say  that  from  what  I  have  seen  it  was 
a  gentle  mule,"  savored,  in  a  sense,  of  a  conclusion  of  the  wit- 
ness, yet  it  was  not  of  that  class  of  opinion  evidence  which  the 
law  holds  inadmissible.  Whittier  v.  Franklin,  46  N.  H.  23,  88 
Am.  Dec.  185;  Sydleman  v.  Beckwith,  43  Conn.  9.;  Patterson  v. 
S.  &  N.  R.  R.  Co.,  89  Ala.  318,  7  South.  437;  Mattison  v.  State, 
55  Ala.  224;  Jones  on  Ev.  (2d  Ed.)  §  360. 

We  have  treated  every  error  assigned.  None  of  them  being, 
in  our  opinion,  well  grounded,  the  judgment  must  be  affirmed. 

Affirmed.    All  the  Justices  concur. 
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TuTTLE  ct  aL  V.  Missouri  Pac.  Ry.  Co. 

(Supreme    Court    of    Kansas,    Dec.    9,    1911.) 
[119  Pac.   Rep.  370.] 

Railroads — Op«ration-r-Firefr— Action— Admissibility   oi   Evidence.* 

— In  an  action  against  a  railway  company  for  damages  by  fire  al- 
leged' to  have  been  caused  by  the  operation  of  the  road,  proof  of 
other  fires  along  the  right  of  way  occurring  at  or  near  the  same 
time  under  similar  conditions  is  competent  as  a  circumstance  tend- 
ing to  show,  not  only  that  the  railway  company  was  negligent  in 
the  operation  of  its  road,  but  also  as  tending  to  show  that  the  fire 
complained  of  was  caused  in  the  manner  alleged. 

Trial — Instructions — Invading  Province  oi  Jury.f — In  a  case  like 
the  one  mentioned,  it  is  error  to  instruct  the  jury  that  "evidence  on 
the  part  of  the  defendant  that  its  engine  and  appliances  were  in 
perfect  condition,  and  that  the  engine  was  handled  in  a  careful 
and  skillful  manner  by  a  competent  engineer  and  fireman,  overcomes 

♦For  the  authorities  in  this  series  on  the  subject  of  the  admissi- 
bility of  evidence  of  other  fires  set  by  sparks  from  locomotives,  see 
first  foot-note  of  Mellinger  v.  Pennsylvania  R.  Co.  (Pa.),  40  R.  R. 
R.  108,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  108;  foot-note  of  McGill  Bros. 
V.  Seaboard  A.  L.  Ry.  (S.  Car.),  38  R.  R.  R.  695,  61  Am.  &  Eng.  R. 
Cas.,  N.  S.,  695. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  effect  of 
proof  of  the  use  of  proper  spark  arresters  and  other  appliances  on 
locomotives,  and  the  exercise  of  due  skill  and  care  in  the  operation 
of  the  same,  on  the  liability  of  the  railroad  on  account  of  a  fire  set 
by  one  of  its  locomotives,  see  foot-note  of  Deppe  v.  Atlantic  C,  L. 
R.  Co.  (N.  Car.),  40  R.  R.  R.  441,  63  Am.  &  Eng.  R.  Cas.,  X.  S., 
441;  Texas,  etc.,  R.  Co.  v.  Williams  (C.  C.  A.),  39  R.  R.  R.  764,  62 
Am.  &  Eng.  R.  Cas.,  N.  S.,  764;  last  head-note  of  Thomas  v.  Ham- 
mer Lumber  Co.  (N.  Car.),  38  R.  R'.  R.  773,  61  Am.  &  Eng.  R.  Cas., 
N.  S.,  773;  last  paragraph  of  last  foot-note  of  Deppe  v.  Atlantic  C. 
L.  R.  Co.  (N.  Car.),  37  R.  R.  R.  39,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  39. 

For  the  authorities  in  this  series  on  the  question  whether  the 
burden  is  on  the  railroad  to  show  that  its  locomotive  setting  a  fire 
was  properly  equipped,  see  second  foot-note  of  Southern  Ry.  Co. 
V.  Thompson  (Ga»),  27  R.  R.  R.  561,  50  Am.  &  Eng.  R.  Cas.,  N.  S., 
561. 

For  the  authorities  in  this  series  on  the  subject  of  plaintiff's  bur- 
den of  proof,  in  action  against  railroad  for  damaged  caused  by  fire 
set  by  its  locomotive,  see  last  foot-note  of  Wallace  v.  New  York, 
etc.,  R.  Co.  (Mass.),  40  R.  R.  R.  434,  63  Am.  &  Eng.  R.  Cas.,  N.  S., 
434. 

For  the  authorities  in  this  series  on  the  subject  of  the  rebuttal 
of  the  presumption  of  negligence  arising  from  the  fact  that  damage 
is  caused  by  a  fire  set  by  a  locomotive,  see  last  foot-note  of  Ja- 
cobs V.  Baltimore  &  O.  R.  Co.  (W.  Va.),  40  R.  R.  R.  105,  63  Am. 
&  Eng.  R.  Cas.,  N.  S.,  105;  last  paragraph  of  foot-note  of  Westing 
V.  Chicago,  B.  &  Q.  R.  Co.  (Neb.),  38  R.  R.  R.  688,  61  Am.  &  Eng. 
R.  Cas.,  N.  S.,  688;  first  head-note  of  Birt  v.  Southern  Ry.  Co.  (S. 
Car.),  38  R.  R.  R.  687,  61  Am.  &  Eng.  R.  Cas.,  N.  S..  687. 
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the  prima  facie"  evidence  of  the  plaintiffs,  and  that  "in  order  to  en- 
title the  plaintiff  to  recover  he  must  show   by  affirmative   evidence 
to  your  satisfaction  that  the  defendant  was  negligent." 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Greenwood  County. 

Action  by  W.  E.  Tuttle  and  others  against  the  Missouri  Pa- 
cific Railway  Company.  From  a  judgment  for  defendant, 
plaintiffs  appeal.    Reversed,  and  new  trial  ordered. 

W,  B.  Fuller,  for  appellants. 

C.  £.  Benton  and  IV.  P.  Dillard,  for  appellee. 

Porter,  J.  This  is  an  action  against  a  railway  company  for 
damages  by  a  fire  alleged  to  have  been  caused  by  the  negligence 
of  the  company  in  the  operation  of  its  road.  The  plaintiffs 
were  the  owners  of  130  tons  of  prairie  hay  stored  in  a  barn 
which  stood  about  75  or  90  feet  from  the  right  of  way  of  the 
company,  near  the  limits  of  the  city  of  Eureka.  The  bam  and 
contents  were  destroyed  by  a  fire.  The  petition  alleged  that  the 
fii:e  was  set  out  in  the  operation  of  the  railroad  and  by. either 
a  passenger  or  a  freight  engine,  but  that  plaintiffs  were  unable 
to  state  by  which  one ;  that  neither  engine  was  provided  with  the 
latest  and  best  improved  spark  arresters  or  with  any  spark  ar- 
rester or  with  proper  fire  box  and  smokestack;  that  the  com- 
pany failed  to  use  due  care  in  operating  the  engines,  by 
reason  of  which  fire  escaped  therefrom  and  destroyed  plain- 
tiffs' hay.  It  was  also  alleged  that  the  company  had  failed  to 
protect  its  right  of  way  by  burning  sufficient  fire  guards  to  pre- 
vent fire  from  escaping  to  the  premises  of  plaintiffs.  On  the 
trial  the  jury  found  generally  for  the  defendant.  The  court  ap- 
proved the  verdict,  denied  the  motion  for  a  new  trial,  and 
rendered  judgment  for  the  defendant  for  costs.  The  plaintiffs 
appeal. 

The  plaintiffs'  evidence  tended  to  show  that  the  fire  occurred 
about  5  o'clock  on  the  afternoon  of  October  7,  1909,  very  soon 
after  a  passenger  train,  followed  by  a  freight  train,  had  passed 
going  east.  A  witness  for  plaintiffs  testified  that  he  saw  the 
smoke  of  the  fire  from  three  to  five  minutes  after  the  freight 
train  passed,  and  it  is  admitted  that  the  passengei  train  preceded 
the  freight  by  about  ten  minutes.  There  was  no  evidence  show- 
ing that  the  passenger  engine  as  it  passed  the  barn  was  throwing 
sparks;  but  one  witness  testified  that  the  freight  engine  was 
throwing  sparks,  and  another  witness  said  that  it  was  a  heavy 
train  and  was  puffing  as  it  passed.  No  witness  testified  that  ei- 
ther engine  started  the  fire,  and  most  of  the  witnesses  who  saw 
the  fire  soon  after  it  started  said  that  it  seemed  to  start  on  the 
inside  of  the  barn.  There  was  no  witness  who  testified  that 
there  was  any  fire  in  the  weeds  and  grass  between  the  right  of 
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way  until  after  fire  was  communicated  thereto  from  the  burning 
barn.  No  attempt  was  made  by  the  plaintiflFs  to  prove  that  either 
engine  was  defective,  or  to  show  the  kind  or  character  of  ap- 
pHances  used  upon  them,  or  that  the  defendant  had  failed  to 
protect  its  right  of  way  by  burning  fireguards.  Except  that  the 
fire  'Occurred  almost  immediately  after  these  trains  had  passed, 
and  that  the  freight  engine  was  throwing  sparks,  there  was  no 
testimony  as  to  the  origin  or  cause  of  the  fire.  The  defendant's 
evidence  tended  to  show  that  both  engines  were  equipped  with 
screens  and  spark  arresters  of  improved  pattern  and  with  other 
efficient  apparatus  for  preventing  fires,  that  the  employees  in 
charge  of  both  engines  were  capable,  efficient,  and  competent, 
that  it  had  protected  its  right  of  way  by  burning  fireguards,  and 
that  neither  engine  caused  or  set  out  the  fire  which  destroyed 
plaintiflFs'  property. 

[1]  The  plaintiflFs  oflFered  testimony  showing  that  a  few  min- 
utes after  the  barn  was  discovered  to  be  on  fire  another  fire  oc- 
curred on  or  near  the  defendant's  right  of  way  about  a  mile 
and  a  half  east  of  Eureka  and'  almost  immediately  after  the 
same  passenger  and  freight  trains  had  passed.  The  court  sus- 
tained an  objection  to  this  testimony,  and  the  first  question  to  be 
determined  is:  Was  the  ruHng  error?  The  plaintiflF  did  not  * 
claim  to  be  able  to  show  by  direct  evidence  that  the  second  fire 
was  set  out  by  either  of  the  engines,  but  claimed  the  right  to 
prove  the  fact  that  the  second  fire  occurred  as  a  circumstance 
tending  to  show  that  one  or  the  other  of  the  two  engines  caused 
the  fire  which  destroyed  the  plaintiff's  hay.  In  passing  upon  the 
question,  the  court  stated  the  rule  to  be  that,  before  evidence  of 
other  fires  occurring  about  the  same  time  is  admissible  the 
plaintiflF  must  first  produce  ''positive"  testimony  that  -the  fire 
complained  of  was  caused  in  the  operation  of  the  defendant's 
road.  Counsel  for  the  railway  company  concede  that  the  word 
"positive"  was  inappropriate  to  characterize  the  kind  of  testi- 
mony which  the  plaintiflF  must  first  produce,  but  contend  that 
the  ruling  was  correct,  and  that  the  court  really  intended  to  say 
that  first  there  must  be  direct  evidence  showing  that  the  fire 
complained  of  was  caused  by  the  operation  of  defendant's  rail- 
road before  evidence  of  other  fires  is  admissible,  and  they  make 
the  further  contention  that  such  evidence  is  never  admissible 
unless  it  is  shown  that  the  other  fires  were  in  fact  caused  by  the 
operation  of  the  road.  Their  contention  is  that  the  only  pur- 
pose for  admitting  evidence  that  other  fires  were  caused  by  the 
same  engines  at  or  near  the  same  time  is  to  establish  that  the 
railway  company  was  negligent  in  the  operation  of  its  road ;  and 
that  since  1885,  when  the  statute  was  passed  making  the  fact 
that  a  fire  is  caused  by  the  operation  of  the  road  prima  facie 
evidence  of  negligence,  there  is  no  occasion  for  the  plaintiflFs  to 
oflFer  evidence  of  other  fires. 
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The  statute  makes  the  fact  that  the  fire  was  caused  by  the 
operation  of  the  road  prima  facie  evidence  that  the  company 
was  negligent;  but  it  does  not  make  other  evidence  of  negli- 
gence incompetent.  The  plaintiff  may  still  offer  evidence  of 
other  fires  occurring  at  or  near  the  same  time  and  under  simi- 
lar conditions,  for  the  purpose  of  establishing  negligence.  He  is 
not  obliged  to  rest  his  contention  that  the  defendant  was  negli- 
gent upon  the  prima  facie  showing  or  presumption  afforded  by 
the  statute.  In  the  case  of  Lillard  v.  Railroad  Co.,  79  Kan.  25, 
98  Pac.  213,  it  was  said  that  it  would  not  have  been  error  for 
the  court  to  instruct  that  the  jury  might  infer  negligence  from 
the  occurrence  of  a  series  of  fires  of  a  similar  nature  at  or  about 
the  same  time,  although  it  was  held  that  the  refusal  so  to  in- 
struct in  that  case  was  not  error.  The  logic  of  the  decision, 
however,  is  that  evidence  of  such  other  fires  is  competent,  at 
least,  for  the  purpose  of  proving  negligence;  and,  if  proper  for 
that  purpose,  it  should  have  been  admitted.  We  also  think  that, 
without  direct  proof  that  the  alleged  fire  was  caused  by  the 
defendant  in  the  operation  of  its  road,  he  should  be  permitted 
to  show  the  occurrence  of  other  fires  at  or  near  the  same  time, 
as  a  circumstance  tending,  to  some  extent  at  least,  to  show  that 
the  fire  complained  of  was  caused  by  an  engine  of  the  defendant. 
Counsel,  however,  insist  that  evidence  of  other  fires  is  never 
competent  unless  it  is  shown  by  direct  evidence  that  such  other 
fires  were  caused  by  the  operation  of  the  road;  that  the  plain- 
tiff cannot,  by  circumstantial  evidence,  prove  a  fact  as  a  circum- 
stance tending  to  prove  the  main  issue.  Suppose,  without  be- 
ing able  to  produce  direct  evidence,  that  the  fire  complained  of 
was  set  out  by  the  company  in  the  operation  of  its  road,  the 
plaintifl?  proved  that  the  fire  started  almost  immediately  after 
a  certain  train  had  passed,  and  then  offered  to  show  that  the 
progress  of  this  train  across  the  country  on  that  day  was  fol- 
lowed by  a  trail  of  fires  starting  in  the  same  manner;  would 
not  the  evidence  be  admissible  as  a  circumstance  having  some 
tendency  to  establish  that  the  same  engine  set  out  the  fire  which 
destroyed  plaintiff's  property? 

"Where  a  fire  starts  upon  a  right  of  way  belonging  to  a  rail- 
way company  soon  after  a  train  has  passed  the  point  where  the 
fire  started,  whether  the  fire  originated  from  the  locomotive  en- 
gine of  such  train  or  not  is  a  question  of  fact,  which  may  be 
determined  from  circumstantial  evidence."  Railroad  Companv 
V.  Noland,  75  Kan.  691,  syl.  par.  2,  90  Pac.  273. 

Evidence  respecting  the  second  fire  should  have  been  ad- 
mitted as  a  circumstance  tending  to  prove  the  plaintiffs'  case. 
The  weight  of  the  evidence  was  for  the  jury  to  determine. 

[2]  Another  error  complained  of  is  an  instruction  as  follows: 
'*!  further  instruct  you  that  proof  by  the  plaintiff  that  the  fire 
was  occasioned  by  the  operation  of  defendant's  road  is  prima 
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facie  evidence  of  the  negligence  on  the  part  of  the  defendant, 
but  that  evidence  on  the  part  of  the  defendant  that  its  engine 
and  appliances  were  in  perfect  condition,  and  that  the  engine 
was  handled  in  a  careful  and  skillful  manner  by  a  competent 
engineer  and  fireman,  overcomes  the  prima  facie  case  made,  and 
in  order  to  entitle  the  plaintiff  to  recover  he  must  show  by 
affirmative  evidence  to  your  satisfaction  that  the  defendant  was 
negligent  in  the  construction  of  its  engine  and  appliances,  or 
that  the  same  were  at  the  time  out  of  repair,  or  that  said  engine 
was  at  the  time  handled  in  a  careless  and  negligent  manner, 
and,  unless  the  plaintiff  has  shown  by  affirmative  evidence  to 
your  satisfaction  such  to  be  the  case,  he  would  not  be  entitled 
to  recover,  and  your  verdict  in  such  case  will  be  for  the  defend- 
ant." 

The  objection  to  this  instruction  is  that  the  court  invaded  the 
province  of  the  jury  in  charging  that  "evidence  on  the  part  of 
the  defendant  that  its  engine  and  appliances  were  in  perfect 
condition  and  that  the  engine  was  handled  in  a  careful  and  skill- 
ful manner  by  a  competent  engineer  and  fireman  overcomes  the 
prima  facie  case"  made  by  the  plaintiflF.  The  court  could  not 
declare  as  a  matter  of  law  that  evidence  offered  upon  a  certain 
issue  establishes  anything,  or  that  it  overcomes  a  prima  facie 
case.  Whether  the  evidence  of  the  defendant  upon  the  particular 
issue  is  sufficient  to  overcome  the  prima  facie  showing  made  is 
exclusively  for  the  jury  to  determine.  If  one  witness  for  the 
defendant  testified  that  the  engine  was  equipped  with  a  certain 
kind  of  appliance  for  arresting  sparks,  or  that  the  company 
was  not  negligent  in  the  operation  of  its  trains,  is  the  prima  facie 
case  afforded  by  the  statute  overcome,  whether  or  not  the  jury 
believe  the  witness?  If  the  jury  disbelieved  the  witnesses  pro- 
duced by  the  defendant  upon  that  question,  it  is  clear  that  the 
prima  facie  case  was  not  overcome.  The  instruction  tells  the 
jury  that  the  production  of  any  evidence  on  the  part  of  the 
defendant  upon  a  certain  issue  overcomes  the  presumption  of 
negligence;  and  yet  the  jury  are  the  exclusive  judges  of  the 
weight  of  the  evidence  and  the  credibility  of  the  witnesses. 
The  instruction  was  erroneous.  As  was  said  in  Jevons  v. 
Railroad  Co.,  70  Kan.  491,  497,  78  Pac,  817,  819:  "Strong  evi- 
dence to  that  effect  was  presented  by  the  defendant,  some  of 
which  was  not  denied  in  express  terms,  if  at  all ;  but  this  was  of- 
fered in  support  of  an  affirmative  defense,  the  burden  of  proving 
which  was  upon  defendant,  and  it  cannot  be  said,  as  a  matter 
of  law,  that  the  jury  were  bound  to  accept  the  evidence  as  true, 
even  if  not  contradicted."  In  that  case  the  burden  of  proof 
rested  upon  the  defendant,  here  upon  the  plaintiff;  but  the  de- 
cision is  in  point  upon  the  proposition  that  the  jury  is  not  bound, 
as  a  matter  of  law,  to  accept  evidence  as  true,  and  that 
the  court  cannot  instruct  that  the  mere  production  of  evidence 
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by  one  party  necessarily  overcomes  the  evidence  offered  by  the 
other  partv.  In  Cobe  v,  Coughlin,  83  Kan.  522,  525,  112  Pac. 
115,  117,  31  L.  R.  A.  (N.  S.)  1126,  it  was  said:  **It  is  true 
that  no  testimony  was  offered  in  behalf  of  appellee;  but  a  court 
or  jury  is  not  required  to  accept  a  statement  of  a  witness  as 
conclusive,  although  there  may  be  no  direct  evidence  contradict- 
ing his  statements,  and  hence  the  court  could  not  direct  the  ver- 
dict." 

Practically  the  same  question  was  before  the  court  in  the  case 
of  Railway  Co.  v,  Geiser,  68  Kan.  281,  283,  75  Pac.  68,  69. 
There  the  railway  company  contended  that  the  trial  court  erred 
in  refusing  an  instruction  to  the  effect  that,  the  statutory  pre- 
sumption of  negligence  having  been  rebutted  by  positive  evi- 
dence on  behalf  of  the  defendant,  the  plaintiff  could  not  recover. 
In  the  opinion,  after  showing  that  the  statute  makes  the  setting 
out  of  the  fire  prima  facie  evidence  of  negligence,  not  a  mere 
presumption,  the  court  says:  **If  it  is  a  question  of  evidence 
against  evidence,  or  of  a  conflict  of  evidence,  upon  what  theor}^ 
would  the  court  be  authorized  to  take  the  decision  out  of  the 
hands  of  a  jury  and  pronounce,  as  a  matter  of  law,  that  the 
railway  company's  witnesses  were  in  all  respects  to  be  believed, 
and  that  their  conclusions  as  to  the  condition  of  the  engine  and 
the  skill  of  the  employees  were  beyond  the  pale  of  contradic- 
tion?" It  was  therefore  held  "that  the  entire  question  is  one  of 
fact  to  be  submitted  to  the  jury  with  proper  instructions."  At 
page  287  of  68  Kan.,  at  page  70  of  75  Pac. 

In  the  present  case  the  question  was  in  a  sense  submitted 
to  the  jury;  but  the  instruction  was  not  proper  because  the 
court  undertook  to  inform  the  jury  what  character  of  evidence 
on  the  part  of  the  defendant  would  overcome  the  prima  facie 
case,  and  might  as  well  have  instructed  that  thi  prima  facie  case 
was  overcome  by  the  evidence  of  the  defendant,  and  that  it 
need  not  therefore  be  considered  bv  the  jurv. 

In  the  Geiser  Case,  supra,  it  was  ruled  that  "the  fact  of 
setting  out  fire  by  the  operation  of  a  railroad  is  evidence,  not 
merely  presumption,  of  negligence,  and  as  such  must  be  met  and 
overcome  by  evidence  to  the  satisfaction  of  the  jury"  (syl. 
par.  2) — not,  as  declared  by  the  instruction  in  the  present  case, 
merely  by  evidence. 

The  instruction  is  objectionable  in  another  respect.  It  charges 
t/hat,  after  the  prima  facie  evidence  is  overcome  by  defendant's  ^ 
evidence,  the  plaintiffs,  in  order  to  recover,  "must  show  by 
affirmative  evidence  to  the  satisfaction  of  the  jury"  that  the 
engine  and  appliances  were  out  of  repair,  or  that  the  engine 
was  handled  in  a  careless  and  negligent  manner,  and  that  un- 
less the  plaintiffs  established  such  facts  by  affirmative  evidence 
the  verdict  must  be  for  the  defendant.  It  is  not  clear  just  what 
is  meant  by  the  expression   "affirmative  evidence"  as  used  in 
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the  instruction.  In  Gates  v,  Hughes,  44  Wis.  332,  337,  the 
expression  "affirmative  proof"  in  an  instruction  was  said  to  be 
"strictly  meaningless,"  unless  in  that  case  it  was  intended  to 
mean  that  the  proposition  must  be  established  by  direct  or  posi- 
tive proof  and  not  by  circumstantial  evidence.  Giving  the  ex- 
pression "affirmative  evidence"  the  same  meaning  it  erroneously 
limited  the  character  of  proof  upon  which  the  plaintiff  might 
rely  to  rebut  the  evidence  of  the  defendant,  for,  obviously,  the 
plaintiff  might  offer  circumstantial  evidence  to  show  that  the 
company  was  negligent. 

There  was  no  error  in  admitting  testimony  offered  by  the  de- 
fendant to  the  effect  that  the  barn  where  plaintiffs'  hay  was 
stored  was  much  frequented  by  tramps.  The  other  assignments 
of  error  are  not  well  taken,  nor  are  they  of  sufficient  importance 
to  require  comment. 

The  judgment  will  be  reversed,  and  a  new  trial  ordered.  All 
the  Justices  concurring. 


Xew  England  Box  Co.  v.  New  York  Cent.  &  H.  R.  R.  Co. 
(Supreme  Judicial  Court  of  Massachusettes,  Worcester,  Jan.  3,  1912.) 

[97  N.  E.  Rep.  140.] 

Railroads — Fires — Liability. — A  railroad  company  was  liable  at 
common  law  for  damages  to  property  due  to  sparks  negligently  al- 
lowed to  escape  from  its  locomotives. 

Railroads — Fires — Burden  of  Proof.* — The  burden  of  proving 
negligence  by  a  railroad  company,  resulting  in  a  fire  along  the  right 
of  way,  was  upon  plaintiff  in  an  action  for  damages  at  common  law; 
the  gist  of  the  action  being  negligence. 

Railroads— Firesr— Liability  of  Company.— St.  1837,  c.  226,  §  9. 
provided  that,  when  any  injury  was  done  to  the  property  of  any 
person  by  fire  communicated  by  a  railroad  locomotive,  the  company 
should  be  responsible  in  damages,  unless  it  show  that  it  had  used 
all  due  caution  and  diligence.  St.  1840,  c.  85,  §  1,  substantially  Gen. 
St.  1860,  c.  63,  §  101,  St.  1874,  c.  372,  §  106,  and  Pub.  St.  1882,  c.  112, 
§  214,  provides  that,  when  injury  is  done  to  any  building,  etc.,  by 
fire  communicated  by  a  railroad  locomotive,  the  railroad  company 
shall  be  responsible  in  damages  to  the  person  injured;  and  St.  1840, 


♦See  last  foot-note  of  Wallace  v.  New  York,  etc.,  R.  Co.  (Mass.), 
40  R.  R,  R.  434.  63  Am.  &  Eng.  R.  Cas,,  N.  S.,  434;  first  head-note 
of  Jacobs  V.  Baltimore  &  O.  R.  Co.  (W.  Va.),  40  R.  R.  R.  105,  63 
Am.  &  Eng.  R.  Cas.,  N.  S.,  105;  first  foot-note  of  Westing  v,  Chi- 
cago, etc..  R.  Co.  (Neb.),  38  R.  R.  R.  688,  61  Am.  &  Eng.  R.  Cas., 
K.  S.,  688;  first  paragraph  of  foot-note  of  Birt  v.  Southern  Ry.  Co. 
(S.  Car.),  38  R.  R.  R.  687,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  687;  sec- 
ond foot-note  of  Carter  v.  Maryland  &  P.  R.  Co.  (Md.),  38  R.  R.  R. 
142,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  142. 
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c.  85,  §  2,  repeals  section  9,  c.  226,  St.  1837.  Held,  that  St.  1840,  c. 
85,  was  applicable  to  all  property,  whether  the  fire  be  communicated 
directly  from  the  locomotive  or  indirectly  through  natural  and  or- 
dinary means,  and  the  company's  liability  was  not  restricted  to 
property  lying  immediately  adjacent  to  the  track. 

Railroads — Firca — Liability — ^Action*— Notice. — The  owner  is  not 
bound  to  give  any  notice  preliminary  to  enforcing  the  right  of  ac- 
tion given  by  St.  1840,  c.  85,  §  1,  Gen.  St.  1860,  c.  63,  §  101,  St.  1874, 
c.  372,  §  106,  and  Pub.  St.  1882,  c.  112,  §  214;  St.  1840,  c.  85,  §  2, 
repealing  St.  1837,  c.  226,  §  9,  but  not  section  10. 

Railroad*— Firca— Liability— Statutes.— St.  1840,  c.  85,  §  1,  sub- 
stantially Gen.  St.  1860,  c.  63,  §  101,  St.  1874,  c.  372,  §  106,  and  Pub. 
St.  1882,  c.  112,  §  214,  providing  that,  when  injury  is  done  to  any 
property  by  fire  communicated  by  a  locomotive,  the  railroad  com- 
pany shall  be  held  responsible  in  damages,  though  making  no  change 
in  the  common-law  methods  of  procedure,  or  the  rule  of  damages, 
or  otherwise,  eliminated  negligence,  and  hence  changed  the  ground 
of  liability,  so  that  the  owner  of  property  injured  cannot  maintain 
an  action  at  common  law,  must  proceed  under  the  statute. 

Insurance — Fire  Insurance — Subrogation  by  Company. — Pub.  St. 
1882,  c.  112,  §  214,  as  amended  by  St.  1895,  c.  293,  providing  that, 
when  a  railroad  company  is  held  responsible  for  the  destruction  of 
property  by  fire,  it  shall  be  entitled  to  any  benefits  of  insurance 
effected  by  the  owner,  less  the  cost  of  premium  and  expenses  of 
recovery,  took  away  the  right  of  insurance  companies  to  subrogation 
in  case  of  payment  to  a  property  owner  for  the  destruction  by  fire 
of  property  along  the  right  of  way,  given  under  St.  1840,  c.  85,  §  1, 
substantially  Gen.  St.  1860,  c.  63,  §  101,  St.  1874,  c.  372,  §  106,  and 
Pub.  St.  1882,  c.  112,  §  214. 

Report  from  Superior  Court,  Worcester  County;  Franklin  G. 
Fessenden,  Judge. 

Action  by  the  New  England  Box  Company  against  the  New 
York  Central  &  Hudson  River  Railroad  Company.  On  report 
from  the  superior  court  upon  overruling  a  demurrer  to  the  dec- 
laration.   Judgment  for  defendant  pursuant  to  report. 

Jos,  A,  Stiles  and  Clifford  5.  Anderson,  for  plaintiff. 
R,  A.  Stewart,  Geo,  H,  Femald,  Jr.,  and  B.  S,  Kochersperger, 
for  defendant 

Hammond,  J.  This  is  an  action  at  common  law,  brought 
for  the  benefit  of  certain  insurance  companies  to  enable  them  to 
recover  the  amount  of  insurance  paid  by  them  to  the  plaintiff 
upon  its  lumber  alleged  to  have  been  destroyed  by  fire  communi- 
cated by  sparks  negligently  allowed  to  escape  from  the  defend- 
ant's locomotive.  The  case  is  before  us  upon  a  report  made  by 
the  presiding  justice  who  overruled  the  demurrer;  and  the  ques- 
tion is  whether  the  declaration  sets  out  a  valid  cause  of  action. 
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[1,  2]  Before  the  enactment  of  any  statute  upon  the  subject 
a  railroad  corporation  was  answerable  at  common  law  for  dam- 
ages to  property  due  to  sparks  negligently  allowed  to  escape 
from  its  locomotives  while  in  use  upon  its  road.  The  gist  of 
the  action  was  negligence  and  the  burden  of  proving  negligence 
was  upon  the  plaintiff.  Wallace  v.  New  York,  New  Haven  & 
Hartford  R.  R.,  208  Mass.  16,  94  N.  E.  306,  and  cases  cited. 
But  from  the  nature  of  things  it  was  difficult  for  the  plaintiff 
to  sustain  this  burden;  and  soon  after  the  establishment  of 
railroads  in  this  commonwealth  legislation  on  this  general  sub- 
ject began. 

St.  1837,  c.  226,  provided  (section  9)  that  when  any  injury 
was  done  to  any  property  of  any  person  by  fire  communicated 
by  a  locomotive  of  any  railroad  corporation,  the  corporation 
should  be  held  responsible  in  damages  unless  it  should  show 
that  it  had  used  all  due  caution  and  diligence,  and  further  pro- 
vided (section  10)  that  any  railroad  corporation  should  have 
an  insurable  interest  in  any  such  property  and  "might  procure 
insurance  thereon  in  its  own  name  and  behalf."  This  statute 
simply  changed  the  burden  of  proof  upon  the  question  of  negli- 
gence. It  in  no  way  affected  the  ground  of  liability.  The  gist 
of  the  action  still  was  negligence,  the  ground  of  liability  re- 
mained as  before,  and  the  sole  remedy  was  as  before  by  an 
action  at  common  law.  The  statute  gave  no  new  remedy.  It 
simply  changed  the  burden  of  proof  in  a  proceeding  under  the 
common  law. 

Next  came  St.  1840,  c.  85.  The  first  section  reads  as  follows : 
**When  any  injury  is  done  to  a  building  or  other  property,  of 
any  person  or  corporation,  by  fire  communicated  by  a  locomo- 
tive engine  of  any  railroad  corporation,  the  said  railroad  corpora- 
tion, shall  be  held  responsible,  in  damages,  to  person  or  corpora- 
tion so  injured;  and  any  railroad  corporation  shall  have  an 
insurable  interest  in  the  property  for  which  it  may  be  so  held 
responsible  in  damages,  along  its  route,  and  may  procure  insur- 
ance thereon  in  its  own  behalf."  The  second  section  repealed 
section  9  of  St.  1837,  c.  226.  With  the  exception  of  a  provision 
as  to  the  relation  between  insurance  companies  and  the  rail- 
road corporation  in  Pub.  St.  1882,  c.  112,  §  214,  as  amended  by 
St.  1895,  c.  293,  the  law  as  thus  established  has  continued  with- 
out any  change.  Gen.  St.  1860,  c.  63,  §  101 ;  St.  1874,  c.  372,  § 
106;  Pub.  St.  1882,  c.  112,  §  214.  It  may  be  noted  in  passing 
that  the  same  liability  has  been  extended  to  street  railway  com- 
panies using  locomotive  engines.  St.  1864,  c.  229,  §  34;  St. 
1871,  c.  381.  §  45. 

[3,  4]  What  was  the  effect  of  this  St.  1840,  c.  85?  It  has  been 
considered  many  times  by  this  court.  It  is  applicable  to  all 
property,  real  or  personal   (Lyman  v.  Boston  &  Worcester  R. 

43  R  R  R— 36 


562       Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S 

New  England  Box  Co.  v.  New  York  Cent.  &  H.  R.  R.  Co 

R.  Corp.,  4  Gush.  288,  Ross  v,  Boston  &  Worcester  R. 
R.,  6  Allen,  87),  whether  the  fire  be  directly  communicated  by 
the  spark  from  the  locomotive,  or  indirectly  by  the  extension 
through  natural  and  ordinary  means  of  such  a  fire.  The  lia- 
bility is  not  restricted  to  property  lying  immediately  adjacent 
to  the  railroad  track,  but  may  extend  to  the  distance  even  of 
a  quarter  of  a  mile  and  more.  Perley  v.  Eastern  R.  R.,  98 
Mass.  414,  96  Am.  Dec.  645;  SaflFord  v.  B.  &  M.  R.  R.,  103 
Mass.  583.  There  is  no  change  in  the  method  of  procedure  or 
in  the  rule  of  damages ;  even  the  right  of  subrogation  of  the  in- 
surance company  remains  as  before.  Hart  v.  Western  R.  R.,  13 
Mete.  99,  46  Am.  Dec.  719.  As  between  the  owner  and  the  in- 
surance company  on  the  one  hand  and  the  railroad  corporation 
on  the  other,  the  primary  liability  still  remained  upon  the  latter. 
While  not  applicable  where  articles  are  placed  in  the  possession 
of  the  railroad  corporation  under  a  contract  which  fully  covers 
the  rights  and  liabilities  of  both  parties  regarding  them,  as 
in  the  case  of  a  common  carrier  or  warehouseman  (Bassett  v, 
Connecticut  R.  R.  R.,  145  Mass.  129,  13  N.  E.  370,  1  Am.  St. 
Rep.  443),  still  in  every  conceivable  case  where  there  is  not  such 
a  contract  and  where  the  common-law  liability  existed  it  would 
seem  to  be  applicable.  Nor  was  it  necessary  for  the  owner 
to  give  any  notice  or  to  take  any  steps  as  a  preliminary  requisite 
to  this  statutory  right  of  action.  Nor  was  there  any  reduction 
in  the  amount  of  damages;  and  the  statute,  in  cases  where 
applicable  fully  protected  the  insured  party  as  to  the  rights  there- 
tofore existing  at  common  law. 

[5]  It  made  but  one  change,  and  that  was  on  the  ground  of 
liability.  That  change  consisted  only  in  the  elimination  from 
that  ground  of  one  element,  namely,  negligence.  Before  the 
statute  negligence,  which  was  an  essential  element,  the  sine  qua 
non  of  liability,  must  be  shown;  after  the  statute  negligence  no 
longer  became  material.  This  is  not  a  case  of  an  additional 
remedy  for  the  same  cause  of  action  upon  the  same  ground 
of  liability,  but  a  change  in  the  ground  of  liability.  While  the 
physical  features  of  the  liability,  namely,  the  communication 
of  fire  from  the  locomotive  are  the  same,  the  ground  of  lia- 
bility is  changed.  There  remains,  not  two  different  grounds 
on  either  of  which  the  injured  party  may  proceed,  but  only  one 
ground  more  favorable  to  one  party  and  less  favorable  to  the 
other  than  that  theretofore  existing,  yet  nevertheless,  now  as 
then,  only  one  ground.  The  unit  is  changed,  but  it  is  still  a 
unit.     The  old  has  yielded  to  the  new. 

In  cases  where  the  statutory  action  was  applicable  there  was 
no  further  need  of  the  common-law  action.  We  think  for  these 
reasons  that  the  statute  was  intended  to  determine  clearly  and 
finally  the  rights  and  liabilities  of  the  parties  in  a  matter  which 
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by  reason  of  the  rapid  development  of  railroads  did  not  seem  to 
be  adequately  provided  for  by  the  common  law.  See  Lyons  v. 
Boston  &  Lowell  R.  R.,  181  Mass.  551,  64  N.  E.  404;  Wallace  v. 
N.  Y.,  N.  H.  &  H.  R.  R.,  208  Mass.  16,  94  N.  E.  306.  It  must 
be  held  therefore  that  since  the  passage  of  the  statute  the  only 
action  remaining  for  the  injured  party  is  the  one  which  is 
founded  upon  the  liability  as  thereby  changed  and  which  is 
therein  provided.  We  see  nothing  in  Ryalls  v.  Mechanics'  Mills, 
150  Mass.  190,  22  N..E.  766,  5  L.  R.  A.  667,  cited  by  the  plain- 
tiff, which  is  inconsistent  with  the  conclusion  which  we  have 
reached  in  this  case. 

Our  attention  has  been  called  by  the  plaintiff  to  the  case  of 
Dyer  v,  Maine  Central  R.  R.,  99  Me.  195,  58  Atl.  994,  67  L.  R. 
A.  416,  wherein  a  statute  similar  to  the  one  now  under  discus- 
sion was  considered  by  that  court  and  a  different  conclusion 
reached.  Their  statute  does  not  seem  to  have  been  regarded 
by  that  court  as  so  general  in  its  application  as  is  ours  (see 
Chapman  v.  Atlantic  &  St.  Lawrence  R.  R.,  37  Me.  92,  and 
Lowaey  v.  New  Brunswick  Ry.,  78  Me.  479,  7  Atl.  381),  but, 
however  that  may  be,  in  so  far  as  that  case  is  inconsistent  with 
the  conclusion  we  have  reached  we  cannot  follow  it. 

[6]  There  is  no  doubt  that  the  declaration  sets  out  a  case 
covered  by  the  statute,  namely,  damage  to  property  by  fire 
communicated  by  a  locomotive  engine.  The  plaintiff  contends 
that  it  is  a  declaration  at  common  law,  and  such  it  is.  Such  an 
action  cannot  be  maintained.  Even  if,  however,  all  the  allega- 
tions as  to  negligence  be  regarded  as  surplusage  and  the  dec- 
laration be  considered  as  simply  stating  an  action  under  the 
statute,  it  cannot  be  maintained.  The  right  of  the  insurance 
companies  to  subrogation  in  a  suit  under  the  statute  was  taken 
away  by  Pub.  St.  1882,  c.  112,  §  214.  See  Lyons  v.  Boston  & 
Lowell  R.  R.,  181  Mass.  551,  64  N.  E.  404,  for  a  discussion 
upon  this  matter.  Whichever  way  the  declaration  be  taken, 
it  does  not  set  out  any  cause  of  action.  According  to  the  terms 
of  the  report  the  order  must  be  and  is: 

Judgment  for  the  defendant. 
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(Court  of  Appeals  of  Maryland,  June  23,   1911.) 

[81  Atl.   Rep.  787.] 

Coatracts — Indefiniteness — Special  Railroad  Rates. — Plaintiffs  as- 
signors were  induced  to  purchase  certain  suburban  land  from  de- 
fendant company,  and  develop  the  same  on  defendant's  parol  prom- 
ise to  grant  a  special  rate  for  the  transportation  of  passengers  be- 
tween the  city  and  such  suburb.  There  was  no  agreement  as  to 
what  the  rate  would  be,  nor  as  to  the  length  of  time  it  should  be 
maintained.  After  the  property  had  been  purchased,  defendant  ad- 
vertised a  rate  to  such  suburb  of  11  cents  round  trip  by  commuta- 
tion, and  maintained  the  same  for  11  months  and  until  plaintiff  had 
sold  a  large  number  of  lots,  and  had  succeeded  in  deriving  a  large 
revenue  from  the  exploitation  of  such  property,  when  defendant 
canceled  the  rate  and  raised  the  fare  to  25  cents,  by  reason  of  which 
plaintiff's  property  greatly  depreciated  in  value,  and  was  rendered 
unsaleable.  Held,  that  defendant's  promise  was  too  indefinite  to 
sustain  an  action  for  breach  thereof. 

Appeal  from  Circuit  Court,  Anne  Arundel  County. 

Action  by  the  Arundel  Realty  Company  against  the  Maryland 
Electric  Railways  Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.     Affirmed. 

Argued  before  Boyd,  C.  J.,  and  Briscoe,  Pattison,  Urner, 
and  Stockbridge,  JJ. 

James  M.  Munroe,   for  appellant. 

Charles  A.  Marshall  and  Robertson  Griswold,  for  appellee. 

Pattison,  J.  The  appeal  in  this  case  is  from  a  judgment  of 
the  circuit  court  for  Anne  Arundel  county  sustaining  the  demur- 
rer to  the  amended  declaration  filed  by  the  appellant  and  enter- 
ing thereon  a  judgment  for  costs  in  favor  of  the  appellee. 

The  declaration  alleges:  That  on  the  7th  day  of  June,  1908, 
the  defendant  company  sold  unto  John  W.  Jarden  and  Clar- 
ence W.  Gould  a  tract  of  land  known  as  the  Yealdhall  farm 
in  Anne  Arundel  county,  at  and  for  the  sum  of  $12,000,  which 
has  been  paid.  That  in  the  sale  thereof  the  defendant  repre- 
sented that,  "by  reason  of  its  proximity  to  the  city  of  Balti- 
more and  of  its  situation  on  the  line  of  its  railroad,  it  would 
make  a  most  desirable  property  for  suburban  homes,"  and  among 
the  inducements  offered  by  the  defendant  to  the  plaintiff  to 
purchase  and  develop  the  same  for  such  purpose  "was  a  promise 
of  the  defendant  to  give  to  said  Jarden  and  Gould  a  special  rate 
between  Baltimore  city  and  the  said  farm,  now  called  'Wood- 
lawn  Heights,*  for  the  benefit  of  all  purchasers  of  lots  at  Wood- 
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lawn  Heights."  That,  after  the  purchase  of  said  land,  the 
plaintiffs,  at  the  suggestion  and  by  the  inducement  of  the  de- 
fendant, expended  large  sums  of  money  in  laying  off  said  prop- 
erty in  avenues  and  streets,  blocks,  and  lots,  and  in  surveying, 
plotting,  and  advertising  said  property,  etc.  That  the  defend-, 
ant  printed  upon  its  official  time-table  a  notice  of  the  special 
rate  offered,  to  wit:  "Woodlawn  Heights,  between  Shipley 
and  Wellham,  15  minutes  from  Baltimore  by  the  Electric  Short 
Line.  Eleven  cents  round  trip  by  commutation."  The  declara- 
tion further  alleges :  That  Jarden  and  Gould,  in  order  the  more 
effectually  to  conduct  said  business  and  develop  and  sell  property, 
associated  with  them  John  T.  Moylan  and  Bruner  R.  Anderson^ 
and  caused  themselves  to  be  incorporated  under  the  name  and 
style  of  the  Arundel  Realty  Company,  to  which  corporation  the 
said  Jarden  and  Gould  transferred  and  signed'  "all  their  rights 
and  interests,  as  well  as  all  their  duties  and  obligations  under 
their  aforesaid  agreement  and  contract  with  the  defendant  in 
reference  to  the  development  of  said  Woodiawn  Heights  property 
and  the  sale  of  lots  there  situate,  and  all  their  rights  to  the 
special  rate  between  Baltimore  city  and  Woodlawn  Heights 
as  agreed  between  the  defendant  and  the  said  Jarden  and  Gould 
as  hereinbefore  set  out,"  which  transfer  and  assignment  so 
tnade  was  with  the  approval  and  consent  of  the  defendant  com- 
pany, and  that  thereafter  the  company  continued  "for  a  long 
space  of  time  to  advertise  on  its  time-tables  the  said  special  rate 
from  Baltimore  city  to  Woodlawn  Heights  and  to  circulate 
the  same  to  the  public  from  the  ticket  offices."  That  under 
the  inducement  aforesaid  a  large  number  of  said  lots  had  been 
sold,  upon  the  installment  plan,  by  Jarden  and  Gould  and  the 
appellant  company  at  prices  aggregating  $35,000,  which  were 
yielding  to  the  appellant  company  a  large  profit,  and  it  was  in 
receipt  of  a  large  income  from  the  regular  payment  of  the  in- 
stallments due  and  payable  from  time  to  time  by  the  purchas- 
ers of  said  lots.  That  certain  purchasers  of  lots  had  erected 
dwellings  on  them,  whereby  the  unsold  property  had  enhanced 
in  value.  Other  purchasers  of  lots  were  about  to  erect  dwellings 
on  their  lots,  and  other  persons  were  negotiating  for  the  purchase 
of  other  lots  at  a  large  profit  to  the  plaintiff,  and  that  the  busi- 
ness of  the  plaintiff  was  successful  and  prosperous,  and  yielded 
to  it  a  large  revenue  and  income.  That  "without  the  knowledge 
or  consent  of  the  plaintiff,  and  without  previous  notice  to  it,  the 
defendant  on  the  7th  of  May,  1909,  canceled  the  said  special 
rate  between  Baltimore  and  Woodlawn  Heights,  and  refused  to 
sell  any  commutation  tickets  between  said  points  as  previously 
agreed  by  the  defendant,  as  hereinbefore  set  out,  and  refused 
to  sell  any  round  trip  tickets  between  said  points,  and  raised  the 
rate  of  fare  from  11  cents  by  commutation  to  25  cents."  That, 
although  repeatedly  called  upon  to  restore  said  rate,  the  defend- 
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ant  company  has  refused  to  do  so,  and'  that,  by  reason  of  the 
acts  of  the  defendant  above  stated  end  complained  of,  the  busi- 
ness of  the  plaintiff  at  Woodlawn  Heights  has  been  greatly  in- 
jured and  practically  ruined.  That  sales  of  lots  have  ceased. 
That  the  erection  of  buildings  at  Woodkwn  Heights  has 
ceased,  and  the  property  of  the  plaintiff  has  been  greatly  de- 
preciated in  value  and  rendered  unsalable. 

The  declaration  discloses  that  the  property  so  purchased  by 
Jarden  and  Gould  was  granted  and  conveyed,  at  the  fequest  of 
the  purchasers,  by  the  defendant  company  to  the  Arundel 
Realty  Company,  no  deed  ever  having  been  executed  to  the  pur- 
chasers, but  it  is  not  alleged  in  the  declaration  that  the  said  con- 
veyance contained  any  covenant  or  promise  that  the  special  rate 
mentioned  in  the  declaration  should  be  given  to  the  grantee. 
The  promise  sued  on  in  this  case  is  a  mere  general  verbal  prom- 
ise to  give  a  special  rate  without  the  same  being  fixed  or  estab- 
lished, and  with  no  time  therein  stated  for  which  such  rate  should 
be  maintained,  and  it  is  for  a  breach  of  this  alleged  promise  that 
the  plaintiff  is  seeking  to  recover.  The  breach  complained  of 
consists  in  the  cancellation  of  the  special  rate,  **eleven  cents 
round  trip  by  commutation,"  fixed  and  established  after  the 
contract  of  purchase,  and  the  establishing  of  a  rate  of  25  cents 
one  way,  as  we  understand  it,  and  the  defendant's  refusal  to 
restore  the  former  rate. 

We  have  been  referred  to  no  case,  nor  have  we  been  able  to 
find  one,  where  the  contract  was  for  a  special  rate  given  by  the 
railroad  company  as  in  this  case,  but  there  are  a  number  of  de- 
cisions, not  only  of  this  court  but  in  other  jurisdictions,  where 
the  validity  of  contracts  made  for  the  location  of  public  stations 
along  the  line  of  thb  road  has  been  passed  upon.  In  some  ju- 
risdictions such  contracts  have  been  held  to  be  absolutely  ille- 
gal (Burnev  v.  Ludeling,  47  La.  Ann.  73,  16  South.  507;  Fla. 
Cent.  V,  State,  31  Fla.  482,  13  South.  103,  20  L.  R.  A.  419,  34 
Am.  St.  Rep.  30;  Greenwood  on  Public  Pohcy,  §  149,  pp.  316- 
321 ) ;  while  in  others  the  contract  is  held  to  have  been  per- 
formed after  a  reasonable  time,  when  changed  conditions  war- 
rant a  removal  or  relocation.  In  the  case  of  Md.  &  Pa.  R.  Co. 
V.  Silver,  110  Md.  517,  73  Atl.  300,  this  court  said:  "It  has 
been  held  in  a  number  of  well-reasoned  cases  that  the  covenant 
on  the  part  of  the  railroad  company  to  erect  and  maintain  a  sta- 
tion at  a  certain  place  along  its  line,  even  if  originally  valid,  is 
fairly  complied  with  by  the  erection  and  maintenance  of  such  a 
station  for  a  period  of  years,  and,  until  the  exigencies  of  the 
business,  the  convenience  of  the  public,  and  the  welfare  of  the 
railroad  demands  its  removal.''  Whalen  v,  Baltimore  &  Ohio 
Railroad  Company,  112  Md.  197,  76  Atl.  167.  In  the  case  of 
Whalen  v.  Baltimore  &  Ohio  Railroad  Company,  supra,  this 
court  said :     "  Considering  the  language  used  in  the  covenant 
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before  us,  it  is  to  be  observed  that,  while  it  distinctly  provides 
for  the  construction  and  maintenance  of  the  turnout  and  siding 
on  Mr.  Dorsey's  land  and  the  stopping  of  the  cars  at  that  point, 
it  is  entirely  silent  as  to  the  duration  of  the  maintenance  of 
these  structures  or  that  service.  Its  meaning  in  that  respect  de- 
pends upon  the  context  in  which  ir  appears  and  the  subject- 
matter  to  which  it  relates.  In  order  to  arrive  at  the  real, purpose 
and  meaning  of  parties  to  a  contract,  the  court,  according  to  the 
accepted  canons  of  construction,  considers  the  language  em- 
ployed, the  subject-matter,  and  the  circumstances  under  which  it 
was  made."  This  action,  unlike  the  cases  of  Md.  &  Pa.  R.  Co. 
V,  Silver,  and  Whalen  v,  Baltimore  &  Ohio  R.  R.  Co.,  is  not 
brought  upon  a  covenant  contained  in  a  deed,  but  it  is  brought 
upon  an  alleged  verbal  "promise  by  ihe  defendant  to  give  to  the 
said  Jarden  and  Gould  a  special  rate  between  Baltimore  city 
and  the  said  farm  now  called  Woodlawn  Heights,  for  the  bene- 
fit of  all  purchasers  of  lots  at  said  Woodlawn  Heights."  If  it 
is  to  be  understood  from  this  promise  that  the  special  rate  re- 
ferred to  has  reference  to  the  charge  that  was  to  be  made  for 
the  transportation  of  passengers  upon  the  defendant's  road  be- 
tween Baltimore  city  and  Woodlawn  Heights,  although  this  is 
not  clearly  stated,  such  rate  was  not  fixed  and  established  in 
and  by  said  promise  or  agreement,  nor  does  it  allege  that  the 
said  special  rate  was  thereafter  to  l)e  established  by  agreement 
between  the  purchasers  and  the  defendant  company;  and  the 
length  of  time  for  which  it  was  to  be  maintained'  was  not 
therein-  stated.  The  defendant,  after  the  sale  of  the  lands, 
printed  upon  its  time-tables  the  rate  or  charge  for  transporting 
passengers  over  its  road  between  the  lands  so  sold  and  Balti- 
more city  to  be  11  cents  round  trip  by  commutation.  But  there 
is  no  statement  therein  that  said  rate  or  charge  was  fixed  or  es- 
tablished in  accordance  with  or  pursuant  to  any  agreement 
made  by  and  between  the  purchasers  and  the  defendant,  and, 
so  far  as  the  declaration  discloses,  such  rate  may  have  been  es- 
tablished without  conference  with  the  purchasers,  Jarden  and 
Gould. 

It  is  not  contended  in  this  case  by  the  appellant  that  the  spe- 
cial rate  was  to  last  for  all  time,  but  only  for  a  reasonable  time 
thereafter,  and  that  the  time  it  was  maintained  was  not  a  rea- 
sonable time.  Thus  the  injuries  complained  of  exist  in  the  dep- 
privation  to  the  appellant  of  such  special  rate  between  the  date 
of  its  cancellation  and  the  date  when  it  would  have  been  dis- 
continued had  it  been  maintained  for  what  is  regarded  by  the 
appellant  company  a  reasonable  time.  As  was  said  in  the  case 
of  Whalen  v,  Baltimore  &  Ohio  R.  R.  Co.,  supra:  "In  order  to 
arrive  at  the  real  purpose  and  meaning  of  a  contract,  the  court, 
according  to  the  accepted  canons  of  construction,  considers  the 
language  employed  and  the  subject-matter  and  the  circumstances 
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under  which  it  was  made."  We  will  thus  apply  this  rule  to 
this  case.  The  subject-matter  here  is  the  procurement  of  a  spe- 
cial rate  over  the  defendant's  road  between  Baltimore  and  the 
property  of  the  appellant  company.  The  alleged  contract  made 
in  relation  thereto  is  said  by  the  appellant  company  to  have  been 
made  in  June,  1908,  at  the  time  of  the  purchase  of  this  land  by 
Jarden  and  Gould,  and  continued'  in  operation  until  May,  1909, 
in  which  time,  the  declaration  alleges,  the  plaintiff  had  sold  a 
large  number  of  lots,  to  wit,  about  400,  at  prices  aggregating 
$35,000,  and  that  the  business  of  the  plaintiff  of  developing  and 
selling  lots  at  Woodlawn  Heights  was  successful  and  prosper- 
ous, and  yielded  a  large  revenue  and'  income  to  the  plaintiff. 
The  rate  or  charge  for  transportation  of  passengers  is  subject 
to  frequent  changes,  and  has  not  that  permanency  of  character 
that  is  found  in  the  location  of  a  railroad  station,  and  a  reason- 
able time  for  which  rates,  when  established,  should  be  main- 
tained under  a  contract  of  this  character,  would  naturally  be  of 
a  shorter  duration  than  that  under  a  contract  for  the  mainte- 
nance of  a  railroad  station  where  no  time  was  mentioned  in 
either.  It  cannot  be  claimed  that  a  reasonable  time  would  nec- 
essarily have  extended  to  a  time  when  the  plaintiff  had  sold  all 
the  lots,  for,  to  have  done  this,  it  might  have  required  years. 
Had  they  desired  that  the  rate  should  have  been  maintained  un- 
til all  the  lots  had  been  sold,  they  should  not  have  contended 
themselves  with  a  contract  so  general  and  indefinite  as  the  one 
in  this  case,  but  by  adequate  and  proper  language  should  have 
provided  for  the  maintenance  of  such  rate  until  all  the  property 
was  sold.  Texas  &  Pacific  R.  R.  Co.  v.  Marshall,  136  U.  S.  393, 
10  Sup.  Ct.  846,  34  L.  Ed.  385 ;  Whalen  v,  Baltimore  &  Ohio 
R.  R.  Co.  Even  then  the  deprivation  of  such  special  rate  would 
have  been  felt  by  the  owners  of  the  individual  lots,  for  whose 
benefit  it  is  said  this  contract  was  made,  and  such  deprivation 
would  have  been  felt  by  them  for  all  time. 

This  alleged  contract  is,  indeed,  a  very  general  and  indefinite 
one.  The  assignors  of  the  appellant  company  accepted  it  so 
general  in  its  character  as  to  provide  only  for  a  special  rate. 
Such  rate  was  not  then  fixed  and  established,  and  was  not  fixed 
and  established  until  after  the  sale  of  the  land  was  made,  and 
then,  so  far  as  the  declaration  discloses,  was  made  by  the  de- 
fendant company,  possibly  without  conference  with  the  plain- 
tiff. Any  special  rate,  not  confined  to  the  one  named  in  the 
declaration,  however  slight  may  have  been  the  difference  be- 
tween such  special  rate  and  the  regular  rate,  would  have  been 
a  literal  compliance  with  the  contract  made,  and,  in  fact,  it  is 
not  disclosed  by  the  declaration  that  the  rate  now  established  is 
not  a  special  rate ;  that  is,  less  than  the  regular  rate. 

The  defendant  company  has  raised  the  questions,  first,  as  to 
the  sufficiency  of  the  consideration  for  the  promise  as  alleged  in 
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the  declaration;  and,  secondly,  that  the  rights  acquired  by  the 
original  purchasers,  Jarden  and  Gould,  from  the  defendant 
company,  by  reason  of  the  alleged  promise,  were  not  assigna- 
ble. We  have  not,  nor  will  we,  pass  upon  these  questions,  as 
it  is  not  necessary  in  the  determination  of  this  case. 

In  view  of  the  general  and  indefinite  character  of  the  promise 
or  agreement  sued  on,  and  the  absence  therein  of  any  stipula- 
tion as  to  the  time  that  the  special  rate  was  to  be  maintained, 
and  also  in  view  of  the  time  for  which  such  special  rate  was 
maintained,  we  are  of  the  opinion  that  there  was  no  error  in  the 
action  of  the  learned  judge  below  in  sustaining  the  demurrer,  and 
we  will  affirm  the  judgment  appealed  from. 

Judgment  affirmed,  with  costs  to  the  appellee. 


Peoria  Ry.  Co.  v,  Peoria  Ry.  Terminal  Co. 

(Supreme  Court  of  Illinois,  Oct.  25,  1911.     On  Rehearing,  Dec.  14, 

1911.) 

[96  N.   E.   Rep.  689.] 

Injunction — Dissolution — Proceedings. — Complainant  having  ob- 
tained a  temporary  injunction,  defendant  answered  the  bill,  but  on 
stipulation  at  the  hearing  of  a  motion  to  dissolve  and .  dismiss  the 
bill  it  was  agreed  that  for  the  purpose  of  such  proceeding  the  an- 
swer should  be  treated  as  an  affidavit.  Held  that,  the  answer  hav- 
ing been  stipulated  out  of  the  record,  there  was  no  place  in  the 
record  for  an  affidavit,  under  the  rule  that  an  affidavit  on  motion  to 
dissolve  an  injunction  can  only  be  considered  after  answer  filed,  so 
that  the  proceeding  was  in  the  nature  of  a  demurrer  to  the  bill  for 
want  of  equity. 

Street  Railroads — Franchise  Ordinance — Acceptance — Effect.* — 
Where  a  city  ordinance  authorized  the  construction  of  a  street  rail- 
road along  certain  streets  on  specified  terms,  the  acceptance  of  the 
ordinance  and  the  construction  and  operation  of  the  railroad  con- 
stituted a  binding  contract,  and  was  not  a  mere  license  revocable 
at  the  pleasure  of  the  municipality. 

Street  Railroada — Franchiftc — Occupation  of  Streets — Extent  of 
Right.* — While  a  municipality  may  not  grant  to  a  street  railway 
company  the  exclusive  right  to  occupy  its  streets  for  railway  pur- 
poses, yet  where  a  franchise  has  been  granted  to  a  particular  com- 
pany to  use  for  street  railway  purposes  a  designated  portion  of  par- 
ticular streets,  and  the  grant  has  been  accepted  and  acted  upon, 
and   the  railroad   constructed,   the   city   cannot   thereafter,   and   dur- 


♦See   first   foot-note   of  City  of  Chicago  v.   Chicago,   etc.,   R.   Co. 
(111.),  41  R.  R.  R.  596,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  596. 
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ing  the  term  of  such  company's  franchise,  grant  to  another  railway 
company  the  identical  portions  of  the  streets  theretofore  granted 
to  the  first  company. 

Street  Railroad*— Use  of  Streets— Franchise— Effect.* — Where  a 
street  railway  company  by  ordinance  is  granted  the  right  to  con- 
struct a  railway  system  for  a  definite  period  over  certain  streets, 
it  thereby  acquires  the  exclusive  right  to  that  portion  of  the  streets 
granted  to  it  for  railway  purposes  during  the  term  of  the  grant,  and 
during  that  time  may  exclude  other  street  railway  companies  from 
the  use  of  its  tracks  and  the  space  occupied  by  its  cars. 

Street  Railroads— Rights  in  Street— Occupation  by  Different  Com- 
panies.— Where  complainant's  franchise,  authorizing  it  to  operate  a 
street  railroad  in  certain  streets  of  a  city,  provided  that  its  tracks 
should  be  subject  thereafter  to  use  by  an  interurban  street  railway 
company  on  specified  terms  and  conditions,  a  subsequent  ordinance, 
authorizing  an  interurban  railway  to  construct  its  track  both  within 
and  just  outside  the  rails  of  complainant's  track,  and  to  use  in  the 
operation  of  its  lines  a  portion  of  the  same  space  occupied  by  com- 
plainant's railway,  but  without  any  attempt  to  comply  with  the 
reservations  contained  in  complainant's  franchise  ordinance,  was  un- 
sustainable as  an   exercise   of   the   city's  reserved   right. 

Street  Railroads — Interest — Necessary  Party. — In  a  suit  by  one 
street  railroad  company  against  another  to  restrain  the  latter  from 
constructing  its  line  along  a  certain  street  as  contemplated,  on  the 
theory  that  the  ordinance  under  which  the  defendant  was  acting 
constituted  an  impairment  of  complainant's  contract  rights  as  evi- 
denced by  its  franchise  ordinance,  the  city  had  no  such  interest  in 
the  controversy  as  made  it  a  necessary  party. 

Vickets,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Peoria  County,  N.  E.  Worthing- 
ton,  Judge. 

Suit  by  the  Peoria  Railway  Company  against  the  Peoria  Rail- 
way Terminal  Company.  From  an  order  of  dismissal,  plaintiff 
appeals.     Reversed'  and  remanded. 

Graham  &  Graham,  Patton  &  Patton,  George  W.  Black, 
Pinkney  &  McRoberts,  and  George  T.  Page  {George  W.  Bur- 
ton, of  counsel),  for  appellant. 

Jack,  Irwin,  Jack  &  Miles,  for  appellee. 

CooKE,  J.  Appellant,  the  Peoria  Railway  Company,  filed  its 
bill  for  injunction  in  the  circuit  court  of  Peoria  county  against 
appellee,  the  Peoria  Railway  Terminal  Company,  to  restrain  ap- 
pellee from  constructing  a  line  of  railway  on  Washington  street, 
between  Chestnut  and  Main  street,  in  the  city  of  Peoria,  in  ac- 
cordance   with  the    provisions  of    an    ordinance  of  the    city  of 

*See  (*)  on  preceding  page. 
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Peoria    purporting  to    grant  to    appellee  the  right    to  construct 
such  line  of  railway. 

The  bill  alleges  that  in  1904  the  Central  Railway  Company 
was  organized  under  the  laws  of  this  state  to  operate  a  street 
railway  in  the  city  of  Peoria,  and  that  on  December  20  1904, 
an  ordinance  was  duly  passed  by  the  city  council,  approved  by 
the  mayor,  and  accepted  by  the  Central  Railway  Company,  grant- 
ing to  that  company,  its  successors  or  assigns,  for  the  period  of 
20  years,  the  right  to  construct,  operate,  and  maintain  a  double- 
track  electric  street  railway  in  certain  streets  of  the  city  of  Peo- 
ria, including  Washington  street  from  the  center  line  of  Chest- 
nut street  to  the  center  line  of  Main  street,  subject  to  the  pro- 
visions, conditions,  and  regulations  contained  in  the  ordinance, 
and  also  subject  to  the  provisions  and  regulations  of  the  general 
ordinances  then  in  force  or  that  might  thereafter  be  adopted  by 
the  city,  under  its  police  powers,  concerning  street  railways 
therein.  The  ordinance  contained  numerous  provisions  relating 
to  the  construction  and  operation  of  the  lines  of  railway,  the 
paving  and  repair  of  streets  by  the  railway  company,  the  sale 
of  tickets  and  issuance  of  transfers,  and  the  payment  of  sums 
of  money  to  the  city  in  lieu  of  license  fees  and  other  charges  by 
the  city.  It  also  reserved  to  the  city  council  the  right  to  grant 
the  privilege  of  the  use  of  the  tracks,  wires,  and  power  of  the 
railway  company  to  any  interurban  electric  street  railway  com- 
pany for  the  purpose  of  running  of  its  cars  from  any  point  at 
the  city  limits  to  any  point  adjacent  to  the  present  location  of  the 
Peoria  county  courthouse,  in  the  center  of  the  city,  provided  that 
such  privilege  should  not  be  used,  when  granted,  so  as  to  un- 
necessarily interfere  with  the  traffic  and  business  of  the  Central 
Railway  Company,  and  provid'ed,  further,  that  such  privilege 
should  not  be  used  until  the  interurban  company  should  enter 
into  a  contract  with  the  Central  Railway  Company;  the 
terms  and  provisions  of  such  contract  being  specifically  set 
forth  in  the  ordinance  and  including  the  following:  That  such 
interurban  company  should  ftlrnish  to  the  Central  Railway  Com- 
pany a  schedule  for  the  regular  operation  of  its  cars,  which 
should  be  maintained  and  not  varied  from,  except  for  causes  be- 
yond the  control  of  the  interurban  company;  that  the  cars  of 
the  interurban  company,  while  upon  the  tracks  of  the  railway 
company,  should  be  in  charge  of  a  conductor  furnished  by  the 
railwav  company;  that  all  passengers  on  board  any  car  entering 
upon  the  tracks  of  the  railway  company  or  boarding  the  same 
during  its  trip  over  such  tracks  should  pay  a  fare  in  cash  or  by 
ticket,  and  all  such  fares  should  be  the  sole  property  of  the 
Central  Railwav  Company,  and  should  constitute  the  compensa- 
tion to  be  paid  by  the  interurban  company  to  the  railway  com- 
panv  for  the  use  of  its  tracks,  wires,  and  power;  that  monthly 
settlements    should  be    made    between  the  interurban    company 
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and  the  railway  company,  and  all  tickets  issued  by  the  interur- 
ban  company  and  received  for  fare  by  the  railway  company 
should  be  paid  for  or  redeemed  by  the  interurban  company  at 
the  rate  of  four  cents  each;  that  the  cars  operated  upon  the 
tracks  of  the  railway  company  should  not  have  an  overhanging 
exceeding  22  inches  outside  the  gauge  line  of  the  rails  of  the 
track  upon  which  such  cars  are  operated,  and  while  on  the  tracks 
of  the  Central  Railway  Company  should'  be  subject  to  reasonable 
running  rules  and  regulations  established  by  the  latter  company. 
The  ordinance  also  reserved  to  the  city  council  the  right  to  reg- 
ulate the  speed  and  schedule  time  of  the  running  of  the  com- 
pany's cars,  and  to  make  any  reasonable  rules,  orders,  and  regu- 
lations as  it  might  deem  necessary  to  protect  the  interests,  safety, 
welfare,  and  accommodation  of  the  general  public  in  relation  to 
Hhe  operation  of  the  railway,  not  inconsistent  with  the  provi- 
sions of  the  ordinance.  The  bill  further  alleges  that  by  virtue  of 
said  ordinance  and  certain  other  ordinances  the  Central  Railway 
Company  constructed  a  double-track  railway  on  Washington 
street,  from  Chestnut  street  to  Main  street,  except  for  about  250 
feet  near  the  intersection  of  Walnut  and  Washington  streets, 
where  only  a  single  track  was  constructed,  and  that  ever  since 
it  and  its  successors  have  maintained  and  operated  said  railway 
in  connection  with  a  large  system  of  railway  tracks  owned  and 
controlled  by  appellant  in  the  city  of  Peoria;  that  in  compli- 
ance with  said  ordinance  appellant  constructed  on  the  lower  side 
of  Washington  street,  north  of  Chestnut  street,  car  barns  and 
repair  shops,  and  constructed  from  its  tracks  on  Washington 
street  a  large  number  of  spur  tracks  leading  from  its  main 
tracks  on  Washington  street  to  said  car  barns  and  repair  shoj>s, 
covering  150  feet  on  Washington  street;  that  by  an  ordinance 
passed  February  20,  1906,  amending  certain  sections  of  the  or- 
dinance of  December  20,  1904,  the  Central  Railway  Company 
was  granted  the  right  to  maintain  and  operate  its  railway  upon 
Washington  street  and  other  streets  for  20  years,  and  that  the 
ordinance  of  December  20,  1904,  as  amended  by  the  ordinance 
of  February  20,  1906,  is  still  in  full  force  and  effect;  and  that 
appellant  and  its  predecessors  have  complied  with  all  the  terms 
and  provisions  thereof.  The  bill  alleges  that  appellant  was  on 
May  9,  1906,  organized  under  the  general  incorporation  laws  of 
Illinois,  and  on  June  20,  1906,  acquired  by  deed  and  assignment 
from  the  Central  Railway  Company  all  its  railway,  including 
the  line  on  Washington  street,  and  all  of  its  property,  real  and 
personal,  and  also  the  assignment  of  all  licenses,  rights,  and 
privileges  granted  the  Central  Railway  Company  by  the  city  of 
Peoria;  that  it  took  possession  of  said  railway  thereunder,  and 
has  ever  since  operated  it  in  conformity  with  said  ordinances; 
that  many  people  patronize  that  part  of  its  railway  on  Washing- 
ton street;   and  that  appellant   has  made   arrangements  to    run 
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cars  thereon  at  intervals  of  8  minutes  during  18  hours  of  each 
dav. 

^he  bill  further  alleges  that  appellee  is  a  corporation  organ- 
ized under  the  railroad  act  of  Illinois  to  construct  and  op- 
erate a  commercial  railroad  from  Peoria  to  Pekin;  that 
about  July  2,  1909,  the  city  council  of  Peoria  adopted  an  or- 
dinance which  purported  to  grant  to  appellee,  for  a  period  of 
40  years,  the  right  to  construct  and  operate  a  double-track 
railway  on  Washington  street,  from  Krause  avenue  to  Hamilton 
street,  a  distance  of  27  blocks,  and  including  that  portion  of 
Washington  street  between  Chestnut  and  Main  streets  occupied 
by  appellant's  tracks  the  ordinance  requiring  appellee  to  lay  its 
tracks  on  Washington  street  so  that  the  inner  rail  of  each  track 
should!  be  3  feet  distant  from  the  center  line  of  said  street.  The 
bill  alleges  that  appellant's  tracks  are  fastened'  to  ties  bedded  in 
concrete  in  Washington  street,  and  that  the  inner  rail  of  each 
track  is  approximately  2  feet  from  the  center  line  of  the  street; 
that  under  the  pretended  Vights  purported  to  be  granted  by  the 
city  appellee  has  constructed  its  line  of  railway  from  Krause 
avenue  north,  along  Washington  street,  to  or  near  Chestnut 
street,  and  is  now  preparing  and  threatening  to  continue  con- 
struction north  along  Washington  street,  from  Chestnut  street, 
in  the  following  manner:  By  laying  the  inner  rail  of  each  of 
its  tracks  about  3  feet  from  the  center  line  of  the  street  and 
the  outer  rail  of  each  track  about  7  feet  8j4  inches  from  the 
center  of  the  street,  thus  bringing  the  inner  rails  of  appellee's 
tracks  about  one  foot  from  the  inner  rails  of  appellant's  tracks 
and  the  outer  rails  of  appellee's  tracks  about  one  foot  outside 
the  outer  rails  of  appellant's  tracks,  or,  in  other  words,  appellee 
IS  preparing  and  threatening  to  construct  its  railway  tracks  so  as 
to  straddle  both  tracks  of  appellant  upon  that  part  of  Washing- 
ton street  between  Chestnut  and  Main  streets.  The  bill  then 
alleges  that,  if  appellee  is  permitted  to  construct  its  tracks  in  the 
manner  described,  it  will  take,  damage,  and  destroy  appellant's 
property,  and  seriously  interfere  with  the  operation  of  appel- 
lant's railway  on  Washington  street,  and  hinder  its  cars  on  that 
street,  and  prevent  it  from  maintaining  its  schedule  for  the 
operation  of  cars,  and  prevent  it  from  discharging  its  du- 
ties as  a  carrier,  and  prevent  it  from  carrying  its  passengers,  as 
it  now  does,  to  various  business  houses  located  on  and  in  the 
vicinity  of  that  part  of  -Washington  street,  and  prevent  it  from 
carrying  passengers  to  and  from  the  Union  Depot  in  Peoria,  as 
it  now  does,  thus  depriving  appellant  of  large  gains  and  profits, 
and  break  the  connection  of  its  system,  obstruct  and  prevent  ap- 
pellant from  getting  access  to  its  car  barns  and  repair  shops  on 
Washington  street,  and  will  bisect  appellant's  railway  system,  to 
the  injury  of  the  public  and  the  great  and  irreparable  injury  and 
damage  of  appellant ;  that  appellee  has  no  right,  under  its  ordi- 
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nance,  to  construct  its  railway  so  as  to  interfere  with  appellant's 
rights  upon  Washington  street,  nor  so  as  to  confiscate  appel- 
lant's property,  and  that  the  ordinance  under  which  appellee  as- 
sumes the  right,  and  threatens  to  lay  its  tracks  as  aforesaid,  is, 
as  to  appellant's  rights  on  Washington  street,  null  and  void ;  that 
appellant  is,  and  always  has  been,  willing  to  contract  with  appel- 
lee for  the  joint  use  of  appellant's  tracks  and  power  on  Wash- 
ington street  upon  the  terms  specified  in  the  ordinance  first 
above  mentioned  for  the  use  of  such  tracks,  power,  and  appli- 
ances by  any  interurban  electric  street  railway  company  whenever 
appellee  shall  be  so  authorized  by  the  city  council,  but  that  ap- 
pellee has  failed  to  comply  with  the  terms  of  that  ordinance  and 
refuses  to  contract  with  appellant  upon  the  terms  therein  speci- 
fied; that  unless  appellee  is  restrained  from  interfering  with  the 
rights  of  appellant  and  from  laying  the  rails  of  its  tracks  between 
the  tracks  of  appellant,  or  from  constructing  its  line  so  as  to 
interfere  with  appellant,  or  from  connecting  its  tracks  with  the 
tracks  of  appellant  and  running  its  cars  on  appellant's  tracks,  as 
it  threatens  and  intends  to  do,  great  and  irreparable  injury  and 
damage  will  accrue  to  appellant,  in  this:  That  appellant's  cars 
will  be  obstructed,  delayed,  and  interfered  with,  it  will  be  pre- 
vented from  performing  its  duty  as  a  carrier  of  passengers  and 
deprived  of  large  profits,  and  the  lives  of  its  employees  and  pas- 
sengers will  be  endangered. 

The  bill  was  filed  during  the  January  term  of  the  circuit  court, 
and  a  temporary  injunction  was  issued  without  notice  to  appel- 
lee, upon  condition  that  the  notice  should  be  given  as  soon  as 
practicable,  and  that  a  hearing  should  be  had  within  10  days, 
and  that  the  injunction  should  continue  in  force  for  and  during 
that  time,  and  no  longer,  unless  upon  the  hearing  the  court  should 
continue  it  in  force.  No  hearing  was  had  within  10  days,  and 
the  matter  was  not  finally  disposed  of  until  about  2  months  after 
the  filing  of  the  bill,  during  all  which  time  the  January  term  was 
in  Session.  The  notice  to  appellee  was  given,  and  it  entered  its 
appearance  and  filed  a  sworn  answer  to  the  bill.  The  matter 
then  came  on  for  hearing,  at  which  time  the  following  stipulation 
was  entered  into  and  made  a  matter  of  record:  "It  is  agreed 
and  stipulated  by  the  parties  hereto,  in  open  court,  that  the  an- 
swer filed  by  the  defendant  shall  be  treated  as  an  affidavit  on 
this  hearing  only  upon  the  question  as  to  whether  an  injunction 
shall  issue  upon  the  bill  filed,  and  that  this  hearing  shall  be  for 
the  purpose  of  determining  whether  an  injunction  shall  issue 
upon  the  bill  as  filed."  The  record  does  not  disclose  that  any 
motion  was  made  to  dissolve  the  temporary  injunction,  which 
was  evidently  treated  by  the  parties  and  by  the  court  as  still  be- 
ing in  full  force  and  effect.  Nor  does  it  disclose  that  any  pa- 
pers were  filed  in  the  case  aside  from  the  bill  and  the  answer 
which  was  stipulated  should  be  treated  only  as  an  affidavit  for  the 
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purposes  of  the  hearing.  The  hearing  resulted  in  a  decree  dis- 
missing the  bill  for  want  of  equity  and  adjudging  the  costs 
against  appellant,  from  which  decree  an  appeal  has  been  prose- 
cuted to  this  court,  and  among  other  grounds  for  reversal  it  is 
urged  that  the  ordinance  granting  the  license  to  appellee  is  in- 
valid, because  it  impairs  the  obligation  of  the  contract  between 
appellant  and  the  city  of  Peoria,  and  that  the  bill  discloses  a 
proper  case  for  equitable  relief. 

[1]  The  method  of  procedure  adopted  by  the  trial  court  and 
by  the  parties  upon  the  hearing,  which  resulted  in  the  decree 
dismissing  the  bill,  is  unusual.  While  an  answer  had  been  in- 
terposed by  appellee,  by  the  stipulation  of  the  parties  (and  the 
decree  of  the  court  shows  that  the  hearing  was  had  upon  that 
stipulation)  it  was  agreed  that  it  should  not  be  treated  as  an 
answer,  but  should  be  treated  only  as  an  affidavit  in  determining 
the  sufficiency  of  the  bill.  While  we  find  in  the  record  no  mo- 
tion to  dissolve  the  injunction  and  dismiss  the  bill,  the  hearing 
was  in  the  nature  of  one  on  such  a  motion.  The  answer  having 
been  stipulated  out  of  the  record  for  the  purposes  of  that  hear- 
ing, there  was  no  place  in  the  record  for  an  affidavit,  as  an  affi- 
davit on  motion  to  dissolve  an  injunction  can  only  be  considered 
after  answer  is  filed.  The  whole  proceeding  is  one  in  the  nature 
of  a  demurrer  to  the  bill  for  want  of  equity,  and  will  be'  so  re- 
viewed by  us.  This  leaves,  then,  as  the  only  question  to  be  de- 
termined:    Was  the  bill  destitute  of  equity  on  its  face? 

[2]  By  the  ordinance  of  December  20,  1904,  the  Central  Rail- 
way Company  was  granted  a  license  to  construct  and  operate  a 
street  railway  in  the  city  of  Peoria,  and  as  a  part  of  the  system 
it  was  authorized  to  construct  a  double  track  on  Washington 
street,  from  Chestnut  to  Main.  Thie  Central  Railway  Company 
accepted  the  provisions  of  this  ordinance  and  constructed  its  rail- 
way in  the  city  of  Peoria,  a  part  of  the  same  being  a  double- 
track  railway  on  that  part  of  W^ashington  street  involved  here. 
By  the  acceptance  of  this  ordinance  and  the  construction  and 
operation  of  its  street  railway  the  ordinance  then  became  a  valid 
and  binding  contract  between  the  street  railway  company  and 
the  city.  The  privilege  to  use  the  public  streets  of  a  city  or  town, 
when  granted  by  ordinance,  is  not  always  a  mere  license  revoca- 
ble at  the  pleasure  of  the  municipality  granting  it,  for  if  the 
grant  is  for  an  adequate  consideration,  and  is  accepted  by  the 
grantee,  then  the  ordinance  ceases  to  be  a  mere  license,  and  be- 
comes a  valid  and  binding  contract;  and  the  same  result  is 
reached  where,  in  case  of  a  mere  license,  it  is,  prior  to  its  revoca- 
tion, acted  upon  in  some  substantial  manner,  so  that  to  revoke  it 
would  be  inequitable  and  unjust.  Chicago  Municipal  Gaslight 
Co.  V.  Town  of  Lake,  130  111.  42,  22  N.  E.  616;  City  of  Belleville 
V.  Citizens'  Horse  Railway  Co.,  152  111.  171,  38  N.  E.  584,  26  L. 
R.  A.  681 ;  People  v,  Blocki,  203  111.  363,  67  N.  E.  809;  City  of 
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Chicago  V,  Chicago  &  Oak  Park  Elevated  Railroad  Co.,  250  111. 
486,  95  N.  E.  456. 

Appellant,  as  assignee  of  the  Central  Railroad  Company,  suc- 
ceeded to  its  rights  and  privileges,  and  became  entitled  to  the  en- 
joyment of  all  the  provisions  of  the  contract  between  the  Central 
Railway  Company  and  the  city.  By  the  ordinance  granting  the 
license  to  the  Central  Railway  Company  it  was  provided  that  the 
tracks  should  be  laid  in  the  various  streets  over  which  permis-r 
sion  was  given  to  operate  the  railway,  under  the  direction  of  the 
commissioner  of  public  works.  The  bill  alleges  that  on  that  por- 
tion of  Washington  street  involved  here,  where  appellant  has 
constructed  and  is  using  a  double  track,  the  tracks  are  so  laid 
that  the  inner  rail  of  each  is  distant  about  2  feet  from  the  center 
line  of  the  street,  and  the  bill  alleges  that  these  tracks  were  so 
laid  under  the  provisions  of  that  ordinance.  By  the  ordinance 
granting  to  appellee  a  license  to  use  this  portion  of  Washington 
street  it  is  provided  that  its  double  tracks  shall  be  so  laid  that 
the  inner  rail  shall  each  be  3  feet  distant  from  the  center  line  of 
the  street,  thus  giving  the  appellee  permission  to  use  the  same 
portion  of  Washington  street  now  being  used  by  the  appellant 
between  Chestnut  and  Main,  which  would  necessarily  result  in 
appellee  being  given  permission  to  occupy  the  same  space  along 
that  street  with  its  cars,  with  its  roadbed  construction,  and  with 
its  overhead  equipment  as  had  theretofore  been  granted  to  ap- 
pellant for  its  use. 

[3]  Appellee  seeks  to  sustain  the  right  of  the  city  to  grant 
this  license  upon  the  ground  that  the  city  has  no  power  to  grant 
an  exclusive  franchise  to  a  private  corporation  to  use  its  streets 
for  the  purpose  of  conducting  and  maintaining  a  street  railway 
system,  and  that  a  grant  to  a  corporation  to  use  its  streets  for 
the  purpose  of  conducting  and  maintaining  a  street  railway  sys- 
tem cannot  be  such  an  exclusive  grant  as  to  prevent  the  city  from 
granting  to  another  corporation  the  privilege  to  occupy  its  streets 
for  the  same  purpose.  No  question  is  better  settled  in  this  State 
than  that  a  city  may  not  give  to  a  street  railway  company  the 
exclusive  right  to  occupy  and  use  its  streets  for  street  railway 
purposes.  The  power  to  regulate  and  control  the  streets  of  mu- 
nicipalities in  this  State  is  delegated  by  statute  to  the  municipal 
authorities.  Under  the  powers  conferred  upon  the  municipal 
authorities  they  may  grant  to  a  street  railway  company  the  use 
of  the  streets  of  the  municipality  for  street  railway  purposes, 
and  may  designate  and  prescribe  the  particular  streets  upon  which 
the  railway  may  be  constructed  and  maintained,  and  the  par- 
ticular parts  of  each  street  upon  which  the  tracks  shall  be  laid. 
While  a  city  does  not  have  the  right  to  grant  the  exclusive  use 
of  its  streets  to  one  company  for  the  operation  of  a  street  rail- 
way, having  granted  a  particular  company  that  right,  and  having 
designated  the  particular  streets  which  it  may  use  and  occupy 
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with  its  railway  system,  and  the  grant  having  been  accepted  and 
acted  upon,  the  city  cannot  thereafter,  and  during  the  term  of 
the  contract  thus  entered  into,  grant  to  another  street  railway 
company  the  identical  portions  of  the  streets  which  it  has  hereto- 
fore granted  to  the  first  company. 

[4]  A  city  may  grant  the  right  to  a  second  company  to  con- 
struct and  operate  a  street  railway  system  over  and  upon  its 
streets,  provided  the  same  can  be  done  without  necessarily  appro- 
priating that  portion  of  the  streets  which  has  been  granted  to  the 
first  company,  and  which  is  being  used  by  it  in  the  operation  of 
its  railway  system.  While  a  street  railway  company  cannot,  by 
ordinance,  be  given  the  exclusive  right  to  the  use  of  the  streets 
of  the  municipality,  when  it  is  granted  the  right  to  construct  and 
maintain  a  street  railway  system  for  a  definite  period,  it  is 
thereby  given  the  exclusive  right  to  that  portion  of  the  streets 
granted  to  it  for  use  for  street  railway  purposes  during  the  time 
of  the  grant,  and  during  that  time  has  the  right  to  exclude  other 
street  railway  companies  from  the  use  of  its  tracks  and  the  space 
ocaipied  by  its  cars.  Barsaloux  v.  City  of  Chicago,  245  111.  598, 
92  N.  E.  525 ;  Hamilton  Traction  Co.  v.  Hamilton  Electric  Tran- 
sit Co.,  69  Ohio  St.  402,  69  N.  E.  991 ;  City  Railway  Co.  v.  Citi- 
zens' Street  Railroad  Co.,  166  U.  S.  557,  17  Sup.  Ct.  653,  41  L. 
Ed.  1114. 

[5]  It  is  urged  that  the  city  is  only  exercising  the  right  which 
it  reserved  in  the  ordinance  of  December  20,  1904,  in  granting 
the  right  to  appellee  to  use  the  tracks  of  appellant  on  Washing- 
ton street.  It  is  not  pretended,  however,  that  the  city  is  exer- 
cising that  right  in  the  manner  designated  in  the  reservation  of 
that  ordinance.  The  fact  that  the  city  in  that  ordinance  reserved 
the  right,  under  certain  conditions,  to  grant  any  interurban  com- 
pany the  privilege  of  using  the  tracks  and  the  motor  power  of  ap- 
pellant, does  not  authorize  the  city  to  grant  another  company 
the  right  to  use  that  portion  of  the  street  theretofore  granted  ap- 
pellant's assignor  and  under  entirely  different  conditions  from 
those  reserved  in  the  original  ordinance.  As  the  city  has  not  at- 
tempted to  comply  with  the  reservations  contained  in  the  first 
ordinance,  the  conditions  of  that  ordinance  relating  to  the  right 
to  grant  permission  to  an  interurban  company  to  use  the  tracks 
and  motor  power  of  appellant  have  no  bearing  whatever  upon 
the  facts  involved  here,  and  the  questions  at  issue  here  must  be 
determined  just  as  though  no  such  reservation  was  contained  in 
that  ordinance. 

[6]  Appellee  contends  that  the  city  of  Peoria  is  a  necessary 
party  defendant,  and  that  the  bill  was  properly  dismissed  for  that 
reason.  The  city  has  no  such  interest  in  the  matters  involved  as 
to  render  it  a  necessary  party. 

Under  the  allegations  of  the  bill  the  ordinance  of  December 
20,  1904,  constitutes  a  contract  binding  and  obligatory  between 
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486,  95  N.  E.  456.  obligation  of  that 

Appellant,  as  assignee  of  the  Central  F         .i  discloses  a  clear 
ceeded  to  its  rights  and  privileges,  and  ^  J  in  dismissing  the 

joyment  of  all  the  provisions  of  the  cr 

Railway  Company  and  the  city.     B'  ^ed,  and  the  cause  re- 

license  to  the  Central  Railway  Cor  <iedings  not  inconsistent 

tracks  should  be  laid  in  the  var'  vvith  directions  to  continue 

sion  was  given  to  operate  the  r  Jntil  the  final  disposition  of 

commissioner  of  public  workr 
tion  of  Washington  street        ^n  directions, 
constructed  and  is  using 
that  the  inner  rail  of  ear  ,  , 

line  of  the  street,  and  considering  the  petition  for  rehearing  m 
laid  under  the  prov^  ,;/?/  additional  opinion  was  delivered : 
granting  to  appellc  _jjee  presents  its  petition  for  rehearing, 
street  it  is  provK  ,  '  ^ted  that  we  have  misapprehended  the  is- 
tiie  inner  rail  s)-  ;  Vr^^^g  chancellor  and  the  effect  of  the  decree, 
the  street,  tm^;,,/ ^^^^  ^^  j^j^yg  misconceived  the  object,  purpose, 
portion  of  ■pO'l^c  original  restraining  order — ^that  it  was  simply 
between  C  ..:,.p  t'j^^  |q  days,  which  was  dissolved  automatically  at 
appellee  ^.,:^','^'^^  oi  that  time.  While  no  hearing  was  had  within 
that  st*^  ^  ,^;^^j//^^^  ^g  ^as  provided  by  the  order,  the  notice  required 
its  o^     ^/('^^*ro  the  defendant,  and  the  hearing  was  had  as  soon 

'      J^/'^^ter  could  be  considered  by  the  court,  and,  as  stated  in 

I         ^JS^^  opinion,  it  is  apparent  that  the  parties  and  the  court 

*        ^^^ed  ^^^  injunction  as  remaining  in  full  force  and  effect. 

/^^  contended  that  the  hearing  was  had  upon  an  applica- 

^^{or  a  temporary  injunction,  at  which  time  the  bill  and  the 

^'•^^gr,  treated  as  an  affidavit,  were  considered.    That  the  chan- 

^^l^f  did    not    regard   the  proceeding  as  an  application  for  a 

^porary  injunction  is  evident   from  the  fact  that  the  hear- 
ing  resulted   in  an  involuntary  dismissal  of  the  bill.     A  bill, 
gven  though  injunction  be  the  only  relief  sought,  cannot  be  dis- 
missed for  want  of  equity  upon  an  application  for  a  temporary 
injunction,  unless  the  issues  are  joined  and  the  whole  case  is 
submitted  at  that  time.    In  Field  v.  Village  of  Western  Springs, 
181  111.  186,  54  N.  E.  929,  we  held  this  could  be  done;  but  we 
do  not  regard  it  as  the  proper  practice,  and  that  case  will  not  be 
followed  in  that  particular. 

Appellee  contends  that  the  chancellor  decided  that  matters 
here  involved  upon  the  merits  from  the  facts  as  presented  by 
the  bill  and  affidavit,  and  that  case  should  be  disposed  of  here 
upon  its  merits.  There  was  no  answer,  as  such,  on  file,  it  hav- 
ing been  stipulated  that  the  answer  be  treated  as  an  affidavit 
only  for  the  purposes  of  the  hearing.  The  whole  case  was  not 
presented  to  the  court,  and  the  hearing  was  not  upon  the  merits. 
Upon  a  consideration  of  the  whole  record  we  adhere  to  our 
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^j>^  \aring  was  in  the  nature  of  one  on  a  motion  to 

^  *Ktion  theretofore  issued.     In  its  petition  for 

'^'y.     'tfi  *<)ncedes  that  the  bill,  on  its  face,  is  not  ob- 

%^    ^  -,  demurrer  for  want  of  equity.     That  being 

'?^y       Q       ,/'  '*^to  a  hearing  upon  the  merits. 

'^^^                 ,r^  ,on  why  the  original  opinion  should  be 

t   in  any  way,  and  the  rehearing  is  there- 


;nied. 


City  ot  Chicago  v,  Pennsylvania  Co. 

(Supreme    Court    of    Illinois,    Dec.    21,    1911.) 
[96  N.  W.  Rep.  833.] 

Municipal  Corporations — Extent  of  Police  Power. — A  city  has  a 
general  police  power  to  subject  natural  and  artificial  persons  to  such 
reasonable  restrictions  and  requirements  as  are  proper  and  requisite 
to  secure  the  health,  comfort,  and  convenience  of  the  people,  and 
such  power  is  a  continuing  power  of  which  a  city  cannot  divest  it- 
self by  contract  or  otherwise. 

Railroads — Street  Crosaings  —  Elevation  of  Tracks  —  Lighting 
Streets. — Where  a  railroad  company,  pursuant  to  an  ordinance  of  a 
city,  elevated  its  tracks  over  city  streets,  so  that  its  trains  would 
not  interfere  with  travel  on  the  streets,  the  city  could  not  under  its 
police  power  compel  the  company  to  maintain  lights  in  the  streets, 
though  the  streets  were  darkened  by  the  elevated  tracks,  because 
such  lights  were  unnecessary  for  the  protection  of  the  traveling 
public  on  account  of  the  operation  of  the  trains. 

Municipal  Corporations — Police  Power — Limitations. — ^The  police 
power  of  a  city  is  limited  to  the  enactment  of  laws  demanded  for 
the  public  health,  comfort,  safety,  or  welfare  of  the  people  of  the 
city. 

Error  to  Municipal  Court  of  Chicago ;  Sheridan  E.  Fry,  Judge. 

Action  by  the  City  of  Chicago  against  the  Pennsylvania  Com- 
pany. There  was  a  judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Loesch,  Scofield  &  Loesch,  for  plaintiff  in  error. 
Edward  J.   Brundage,  Corp.    Counsel  {Charles  M,   Haft,   of 
counsel),  for  defendant  in  error. 

CooKE,  J.  The  city  of  Chicago  brought  suit  against  the  Penn- 
sylvania Company  in  the  municipal  court  to  recover  a  penalty 
for  failure  to  maintain  lights  in  the  subway  over  which  the  lines 
of  said  railroad  cross  Twenty-Second  street,  in  the  city  of  Chi- 
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appellant  and  the  city,  which  cannot  be  arbitrarily  revoked  or 
broken.  The  ordinance  to  appellee  impairs  the  obligation  of  that 
contract  and  is  void  as  to  appellant.  The  bill  discloses  a  clear 
right  to  injunctive  relief,  and  the  court  erred  in  dismissing  the 
bill  for  want  of  equity. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded to  that  court  for  further  proceedings  not  inconsistent 
with  the  views  herein  expressed,  and  with  directions  to  continue 
in  force  the  temporary  injunction  until  the  final  disposition  of 
the  cause. 

Reversed  and  remanded,  with  directions. 

'   ViCKKRS,  J.,  dissents. 

Subsequently,  upon  considering  the  petition  for  rehearing  in 
this  case,  the  following  additional  opinion  was  delivered: 

Per  Curiam.  Appellee  presents  its  petition  for  rehearing, 
wherein  it  is  represented  that  we  have  misapprehended  the  is- 
sues presented  to  the  chancellor  and  the  effect  of  the  decree. 
It  is  pointed  out  that  we  have  misconceived  the  object,  purpose, 
and  extent  of  the  original  restraining  order — ^that  it  was  simply 
a  stay  order  for  10  days,  which  was  dissolved  automatically  at 
the  expiration  of  that  time.  While  no  hearing  was  had  within 
the  10  days,  as  was  provided  by  the  order,  the  notice  required 
was  given  to  the  defendant,  and  the  hearing  was  had  as  soon 
as  the  matter  could  be  considered  by  the  court,  and,  as  stated  in 
the  original  opinion,  it  is  apparent  that  the  parties  and  the  court 
all  treated  the  injunction  as  remaining  in  full  force  and  effect. 

It  is  contended  that  the  hearing  was  had  upon  an  applica- 
tion for  a  temporary  injunction,  at  which  time  the  bill  and  the 
answer,  treated  as  an  affidavit,  were  considered.  That  the  chan- 
cellor did  not  regard  the  proceeding  as  an  application  for  a 
temporary  injunction  is  evident  from  the  fact  that  the  hear- 
ing resulted  in  an  involuntary  dismissal  of  the  bill.  A  bill, 
even  though  injunction  be  the  only  relief  sought,  cannot  be  dis- 
missed for  want  of  equity  upon  an  application  for  a  temporary 
injunction,  unless  the  issues  are  joined  and  the  whole  case  is 
submitted  at  that  time.  In  Field  v.  Village  of  Western  Springs, 
181  111.  186,  54  N.  E.  929,  we  held  this  could  be  done ;  but  we 
do  not  regard  it  as  the  proper  practice,  and  that  case  will  not  be 
followed  in  that  particular. 

Appellee  contends  that  the  chancellor  decided  that  matters 
here  involved  upon  the  merits  from  the  facts  as  presented  by 
the  bill  and  affidavit,  and  that  case  should  be  disposed  of  here 
upon  its  merits.  There  was  no  answer,  as  such,  on  file,  it  hav- 
ing been  stipulated  that  the  answer  be  treated  as  an  affidavit 
only  for  the  purposes  of  the  hearing.  The  whole  case  was  not 
presented  to  the  court,  and  the  hearing  was  not  upon  the  merits. 
Upon  a  consideration  of  the  whole  record  we  adhere  to  our 
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view  that  the  hearing  was  in  the  nature  of  one  on  a  motion  to 
dissolve  the  injunction  theretofore  issued.  In  its  petition  for 
rehearing  appellee  concedes  that  the  bill,  on  its  face,  is  not  ob- 
noxious to  a  general  demurrer  for  want  of  equity.  That  being 
true,  appellant  is  entitled  to  a  hearing  upon  the  merits. 

We  perceive  no  reason  why  the  original  opinion  should  be 
changed  or  modified  in  any  way,  and  the  rehearing  is  there- 
fore denied. 

Rehearing  denied. 


City  ojP  Chicago  v.  Pennsylvania  Co. 

(Supreme    Court    of   Illinois,    Dec.    21,    1911.) 
[96  N.   W.  Rep.  833.] 

Municipal  Corporations — Extent  of  Police  Power. — A  city  has  a 
general  police  power  to  subject  natural  and  artificial  persons  to  such 
reasonable  restrictions  and  requirements  as  are  proper  and  requisite 
to  secure  the  health,  comfort,  and  convenience  of  the  people,  and 
such  power  is  a  continuing  power  of  which  a  city  cannot  divest  it- 
self by  contract  or  otherwise. 

Railroads — Street  Crossings  —  Elevation  of  Tracks  —  Lighting 
Streets. — ^Where  a  railroad  company,  pursuant  to  an  ordinance  of  a 
city,  elevated  its  tracks  over  city  streets,  so  that  its  trains  would 
not  interfere  with  travel  on  the  streets,  the  city  could  not  under  its 
police  power  compel  the  company  to  maintain  lights  in  the  streets, 
though  the  streets  were  darkened  by  the  elevated  tracks,  because 
such  lights  were  unnecessary  for  the  protection  of  the  traveling 
public  on  account  of  the  operation  of  the  trains. 

Municipal  Corporations— Police  Power— Limitations. — The  police 
power  of  a  city  is  limited  to  the  enactment  of  laws  demanded  for 
the  public  health,  comfort,  safety,  or  welfare  of  the  people  of  the 
city. 

Error  to  Municipal  Court  of  Chicago ;  Sheridan  E.  Fry,  Judge. 

Action  by  the  City  of  Chicago  against  the  Pennsylvania  Com- 
pany. There  was  a  judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Loesch,  Scofield  &  Loesch,  for  plaintiff  in  error. 
Edward  /.   Brundage,  Corp,    Counsel  {Charles  M.   Haft,   of 
counsel),  for  defendant  in  error. 

CooKE,  J.  The  city  of  Chicago  brought  suit  against  the  Penn- 
sylvania Company  in  the  municipal  court  to  recover  a  penalty 
for  failure  to  maintain  lights  in  the  subway  over  which  the  lines 
of  said  railroad  cross  Twenty-Second  street,  in  the  city  of  Chi- 
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cage.  The  city  based  its  right  to  recover  on  section  1997  of  its 
Municipal  Code  of  1905,  which  is  as  follows:  "1997.  Lights 
at  crossings. — Every  person  or  corporation  owing  or  operating 
any  steam,  elevated  or  street  railway  whose  track  or  tracks 
cross  or  intersect  at,  above  or  below  grade  any  of  the  streets 
within  the  city,  shall,  and  they  are  hereby  required  to,  provide 
at  their  own  expense  proper  and  sufficient  lights,  and  care  for 
the  same,  at  all  such  crossings  or  intersections.  Such  lights  shall 
be  of  such  kind  as  may  be  approved  by  the  commissioner  of  pub- 
lic works." 

Section  1998  provides  for  a  fine  of  not  less  than  $10  nor  more 
than  $100  for  a  failure  to  comply  with  the  provisions  of  the 
preceding  section.  The  city  secured  judgment  in  the  municipal 
court,  and  a  fine  of  $50  was  assessed  against  the  railroad  com- 
pany, and  this  writ  of  error  has  been  sued  out  to  review  the 
record  of  the  municipal  court. 

There  is  no  dispute  in  regard  to  the  facts.  For  many  years 
prior  to  1900  the  plaintiff  in  error  or  its  predecessors  had  operated 
a  steam  railroad  on  the  surface  of  Stewart  avenue,  which  runs 
north  and  south  and  across  Twenty-Second  street.  This  occupa- 
tion of  Stewart  avenue  prior  to  1900  was  authorized  by  various 
city  ordinances  which  are  not  involved  in  this  proceeding.  On 
June  18,  1900,  the  city  council  of  the  defendant  in  error  passed 
an  ordinance  requiring  the  plaintiff  in  error  to  elevate  its  tracks 
from  Twenty-First  street  southwardly  to  Fifty-Third  street. 
This  ordinance  provided  for  subways  to  be  constructed  by  plain- 
tiff in  error  in  certain  streets,  among  which  was  Twenty-Sec- 
ond street.  The  character  of  the  subway  provided  for  in 
Twenty-Second  street  was  specified  in  the  ordinance,  and  it 
has  been  constructed  in  accordance  therewith  and  accepted  by 
defendant  in  error.  The  distance  from  the  surface  of  the  road- 
way to  the  railroad  structure  above  is  13.5  feet.  The  evidence 
shows  that  as  a  result  of  the  overhead  crossing  the  street  be- 
neath the  same  is  somewhat  darkened  in  the  daytime  and  is 
rendered  darker  at  night  than  it  otherwise  would  be ;  that  lights 
are  required  in  the  said  subway  to  protect  the  public  from  the 
danger  of  collisions,  and  also  from  the  danger  of  coming  in 
contact  with  iron  posts  erected  in  the  roadway  to  support  the 
superstructure  of  the  railroad;  that  after  the  completion  of  the 
elevation  of  its  tracks  in  1908  plaintiff  in  error  maintained 
lights  in  said  subway  until  January  15,  1909,  when  it  ceased  to 
light  said  subway  and  has  since  refused  to  do  so.  Plaintiff  in 
error  offered  to  prove  that  defendant  in  error  appropriated  a 
large  sum  of  money  annually  for  street  lighting,  and  that  plain- 
tiff in  error  had  paid  the  taxes  assessed  against  it  for  such  pur- 
poses.   This  evidence  was  excluded  by  the  trial  court. 

Plaintiff  in  error  contends  that  the  track  elevation  ordinance 
of  1909,  when  accepted  and  complied  with  by  it,  became  a  con- 
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tract,  which  cannot  be  changed  without  the  consent  .of  both 
parties,  and  that  defendant  in  error  cannot  cast  additional  bur- 
dens upon  it  unless  it  be  in  the  reasonable  exercise  of  the  police 
power;  that  even  if  the  power  to  impose  the  burden  of  lighting 
the  street  intersections  exists  when  it  crosses  a  street  at  grade, 
it  ceases  when  the  railroad  is  elevated  and  the  dangers  of  the 
grade  crossing  are  eliminated;  that  defendant  in  error  has  no 
power,  in  the  absence  of  a  statutory  provision,  to  pass  an  ordi- 
nance requiring  railroad  companies  to  light  their  tracks  within 
the  city;  that  the  defendant  in  error  having  assumed  the  duty 
of  lighting  its  streets,  cannot  relieve  itself  of  such  burden  by 
an  ordinance  placing  the  burden  upon  the  railroad  company ;  that 
to  place  the  burden  of  lighting  this  subway  upon  the  railroad  com- 
pany is  a  taking  of  its  property  for  public  use  without  just  com- 
pensation and  is  a  denial  to  the  company  of  the  equal  protection 
of  the  laws,  in  violation  of  both  the  estate  and  federal  Constitu- 
tions. 

[1]  If  the  city  has  the  right  to  impose  this  duty  upon  plaintiff 
in  error,  it  is  only  because  of  the  general  police  power  possessed 
by  it.  No  express  grant  has  been  given  by  the  state  which 
authorizes  it  to  require  a  railroad  company  to  maintain  lights 
at  any  particular  place.  There  is,  however,  a  general  police 
power  possessed  by  the  city  by  which  all  persons,  natural  or  arli-  . 
ficial,  may  be  subjected  to  such  reasonable  restrictions  and  require- 
ments as  are  found  to  be  proper  and  requisite  to  secure  the 
health,  comfort,  and  convenience  of  the  people.  City  of  Chicago 
V.  Union  Traction  Co.,  199  111.  259,  65  N.  E.  243,  59  L.  R.  A. 
666.  The  general  police  power  thus  possessed  by  a  city  is  a 
continuing  power,  and  is  one  of  which  a  city  cannot  divest  it- 
self, by  contract  or  otherwise.  It  follows,  therefore,  that  if 
the  defendant  in  error  has  the  right  to  impose  this  duty  upon 
plaintiff  in  error  as  a  valid  exercise  of  its  police  power,  the 
contention  that  the  track  elevation  ordinance  constitutes  a  con- 
tract which  is  violated  by  section  1997  of  the  Municipal  Code 
cannot  be  sustained.  Whether,  in  any  event,  a  city  has  the 
power,  without  an  express  grant  from  the  Legislature,  to  re- 
quire railroads  to  maintain  lights  at  grade  crossings,  is  argued 
at  considerable  length.  In  the  view  we  take  it  is  not  necessary 
to  determine  that  question. 

[2]  The  railroad  does  not  cross  Twenty-Second  street  at 
grade.  The  conditions  there  are  essentially  different  from  those 
of  a  grade  crossing,  and  the  rights  of  the  city  in  reference  to 
the  regulation  of  the  operation  of  a  railroad  on  an  elevated 
structure  are  not  the  same  as  at  grade  crossings.  This  was 
recognized  by  the  city  when  it  provided  in  the  elevation  ordi- 
nance that,  when  the  railroad  should  be  operated  on  the  elevated 
structure,  the  provisions  of  all  the  ordinances  of  the  city  of 
Chicago  relating  to  the  speed  of  trains,  the  length  of  trains,  the 
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number,  of  cars  to  constitute  a  train,  and  the  maintenance  of 
gates,  flagmen,  watchmen,  signals,  and  signal  towers,  and  the 
ringing  of  bells,  should  cease.  Even  if  the  power  exists  in  the 
city  to  require  railroads  to  furnish  lights  at  grade  crossings,  it 
would  not  necessarily  follow  that  it  existed  when  the  grades 
had  been  separated  and  the  railroad  was  being  operated  on  an 
elevated  structure.  The  statute  requiring  a  bell  to  be  rung  for 
80  rods  before  reaching  a  crossing  has  no  application  to  a  cross- 
ing under  a  viaduct,  where  the  travel  is  over  the  elevated  struc- 
ture and  is  out  of  the  way  of  the  trains  passing  over  the  tracks. 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway  Co.  v. 
Halbert,  179  111.  196,  53  N.  E.  623;  Blanchard  v.  Lake  Shore 
&  Michigan  Southern  Railway  Co.,  126  111.  416,  18  N.  E.  799, 
9  Am.  St.  Rep.  630. 

In  People  v.  Illinois  Central  Railroad  Co.,  235  111.  374,  85 
N.  E.  606,  18  L.  R.  A.  (N.  S.)  915,  the  city  of  Chicago  sought 
by  mandamus  to  compel  the  railroad  company  to  reconstruct  the 
pavement  and  repair  the  sidewalks  in  a  subway  in  one  of  the 
streets  in  the  city  which  passed  under  the  elevated  structure  of 
the  railroad  company.  In  that  case  the  railroad  company  had 
been  required  to  elevate  its  tracks  by  an  ordinance  of  the  city, 
and  at  the  subway  in  question  was  required  by  the  elevation 
ordinance  to  pay  for  the  cost  of  constructing  suitable  approaches 
to  the  depressed  street  and  of  paving  the  street  under  the  rail- 
road tracks  and  the  approaches  thereto,  and  to  construct  suitable 
sidewalks.  The  city  had  repeatedly  notified  the  railroad  company 
that  the  pavement  and  sidewalks  in  the  subway  had  become  so 
worn  as  to  be  unsafe  and  to  require  immediate  reconstruction,  and 
demanded  that  it  reconstruct  the  pavement  and  repair  the  side- 
walks. This  the  railroad  company  refused  to  do,  and  a  petition 
for  the  writ  of  mandamus  was  filed  by  the  city.  The  city  in 
that  case  contended  that  it  had  the  right,  in  the  exercise  of  its 
police  power,  under  section  8  of  the  act  in  relation  to  fencing 
and  operating  railroads  (Rev.  St.  1874,  c.  114,  §  46),  to  re- 
quire this  to  be  done  by  the  railroad  company.  In  passing  upon 
that  question  we  said:  "Here  the  street  in  question  did  not 
cross  the  railroad  tracks,  but  passed  under  them.  Appellee 
[railroad  company]  is  required  to  maintain  its  structures  sup- 
porting the  tracks  in  such  condition  as  to  render  it  safe  for  per- 
sons and  property  passsing  underneath  them,  but  nothing  it 
could  do  in  the  way  of  maintaining  and  repaving  the  streets 
would  afford  any  protection  from  trains  to  persons  or  property 
passing  underneath  its  tracks.  It  is  not  denied  that  when  the  ap- 
pellee elevated  its  tracks  it  restored  the  streets  and  sidewalks  to 
proper  condition,  and  in  our  opinion  its  duty  ended  there.  The 
future  maintenance  of  the  streets  was  not  imposed  upon  the 
corporation  by  its  charter  nor  by  any  law  passed  in  the  exercise 
of  the  police  powers  of  the  state."     While  the  precise  question 
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to  be  determined  here  was  not  involved  in  that  case,  the  facts 
are  analogous,  and  the  reasoning  in  that  case  applies  here. 

[3]  The  police  power  is  limited  to  the  enactment  of  laws  de- 
manded for  the  public  health,  comfort,  safety,  or  welfare  of 
society.  Ruhstrat  v.  People,  185  111.  133,  57  N.  E.  41,  49  L. 
R.  a.  181,  76  Am.  St.  Rep.  30.  By  elevating  its  roadbed  and 
separating  its  grade  from  the  grade  of  the  street  all  danger  of 
collisions  between  trains  of  the  plaintiff  in  error  and  persons 
or  property  was  entirely  eliminated.  Passing  along  the  streets 
in  the  subway  beneath  the  tracks  of  plaintiff  in  error,  no  danger 
is  encountered  by  reason  of  the  operation  of  the  trains  of  plain- 
tiff in  error.  Under  the  exercise  of  the  police  power,  the  only 
excuse  which  could  be  given  to  support  the  right  of  the  city  to 
require  plaintiff  m  error  to  maintain  lights  in  this  subway  would 
be  that  the  same  were  necessary  for  the  protection  of  the  public 
on  account  of  the  operation  of  the  railroad  through  the  running 
of  its  trains.  That  the  public  is  no  longer  in  danger  because  of 
the  operation  of  the  trains  of  plaintiff  in  error  is  conceded.  It 
is  only  contended  that  defendant  in  error  has  the  right  to  require 
plaintiff  in  error  to  maintain  lights  at  this  subway  because  the 
building  of  the  structure  required  by  the  elevation  ordinance  has 
darkened  the  street.  Plaintiff  in  error  has  a  right  to  maintain  its 
tracks  across  Twenty-Second  street  by  reason  of  the  license  given 
it  by  defendant  in  error  to  do  so.  Under  the  elevation  ordinance 
it  had  a  right  to  erect  the  structure  it  has  erected  across  Twenty- 
Second  street.  The  city  has  no  more  right  to  require  plaintiff 
in  error  to  maintain  lights  in  this  subway  merely  for  the  reason 
that  its  structure  has  tended  to  darken  the  street,  than  it  has  to 
require  the  owners  of  buildings  along  the  line  of  any  street  to  keep 
the  street  lighted  because  the  buildings,  on  account  of  their 
height,  have  tended  to  darken  the  street  and  make  it  less  safe 
for  travel.  To  require  plaintiff  in  error  to  maintain  such  lights 
would  be  to  deny  it  the  equal  protection  of  the  laws. 

Defendant  in  error,  in  support  of  its  contention,  relies  chiefly 
upon  the  case  of  City  of  Chicago  v.  Union  Traction  Co.,  supra. 
But  that  case  is  of  no  controlling  force  here.  In  that  case  it 
was  clearly  shown  that  the  street  accumulations  had  a  delete- 
rious effect  upon  the  public  health  and  comfort,  and  that,  on  ac- 
count of  the  manner  in  which  the  roadbed  was  constructed  and 
the  rails  were  laid  in  the  street,  the  dirt  and  filth  had  a  tendency 
to  collect  between  the  rails  and  be  retained  there.  As  the  exist- 
ence of  the  rails  in  the  street  and  the  peculiar  construction  of 
the  roadbed  tended  to  retain  the  street  accumulations  and  pre- 
vent them  from  flushing  off  to  the  sides  of  the  street,  it  was 
properly  held  that  the  city  had  the  power,  under  the  exercise 
of  its  police  power,  to  require  the  traction  company  to  remove 
such  accumulations.     The  decision  of  the  case  rested  upon  the 
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fact  that  the  rails  caused  an  accumulation  and  retention  of  agen- 
cies of  disease  which  were  injurious  to  the  public  health. 

Section  1997  of  the  Municipal  Code,  in  so  far  as  it  applies  to 
railroads  crossing  on  elevated  structures  above  the  grades  of 
streets,  is  invalid. 

The  judgment  of  the  municipal  court  is  reversed. 

Judgment  reversed. 


Earnhardt  ei  al.  v.  Southern  Ry.  Co. 

(Supreme  Court  of  North  Carolina,  Dec.  6,  1911.) 

[72  S.   E.  Rep.   1062.] 

Railroads — Charters — Constructioii. — Railroad  charter  provisions 
fixing  the  width  of  rights  of  way  should  be  construed  in  the  light 
of  conditions  existing  when  the  charter  was  granted. 

Railroads— Rights  of  Way— Width.— Under  North  Carolina  Rail- 
rt)ad  Charter,  §§  27,  29,  authorizing  condemnation  of  a  right  of  way 
not  invading  dwelling  houses,  etc.,  and  providing  that,  in  the  ab- 
sence of  agreement  to  the  contrary,  it  shall  be  presumed  that  land 
upon  which  the  road  is  constructed,  and  for  100  feet  on  each  »ide 
of  the  center  thereof,  has  been  granted,  a  former  owner  of  land 
within  the  100-foot  limit  upon  which  it  is  now  sought  to  construct 
a  track  will  be  presumed  to  have  granted  a  right  of  way  over  it, 
where  it  does  not  appear  that  the  new  track  would  interfere  with  any 
dwelling,  etc.,  existing  when  the  right  of  way  was  granted. 

Railroads — Rights  of  Way — Width.* — If  the  original  owner 
granted  such  right  of  way,  subsequent  use  thereof  by  him  or  his 
successors  did  not  affect  the  company's  rights. 

Railroads — Rights  of  Way — ^Width. — The  company  was  not  bound 
from  the  first  to  use  the  full  width  of  right  of  way  acquired,  and 
could  use  such  parts  as  were  required  from  time  to  time. 

Railroads — Leases — Rights  of  Lessee. — The  lessee  of  the  North 
Carolina  Company  succeeds  to  its  right  to  lay  a  double  track  on 
land  acquired  as  a  right  of  way. 

Appeal   from  Superior  Court,  Rowan  County;  Lyon,  Judge. 

Action  by  T.  C.  Earnhardt  and  another  against  the  Southern 
Railway  Company.  Judgment  of  nonsuit,  and  plaintiffs  appeal. 
Affirmed. 

♦For  the  authorities  in  this  series  on  the  question  whether  title 
can  be  acquired  against  a  railroad  company  by  adverse  possession, 
see  foot-note  of  Louisville  &  N.  R.  Co.  v,  Hagan  (Ky.),  38  R.  R. 
R.  261,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  261;  foot-note  of  Delaware, 
etc.,  R.  Co.  V.  Tobyhanna  Co.  (Penn.),  38  R.  R.  R.  607,  61  Am,  & 
Eng.  R.  Cas.,  N.  S.,  607;  first  foot-note  of  Sheldon  v.  Michigan  Cent. 
R.  Co.  (Mich.),  37  R.  R.  R.  356,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  356. 
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This  is  an  action  to  recover  the  possession  of  a  lot  of  land 
and  damages  for  the  wrongful  entry  thereon  by  the  defendants. 
The  entry  was  made  by  the  Southern  Railway  Company  for 
the  purpose  of  laying  a  double  track.  It  is  not  denied  by  the 
defendants  that  the  plaintiffs  are  the  owners  of  the  land  sub- 
ject to  the  easement  and  right  of  way  of  the  North  Carolina 
Railroad.  The  land  was  originally  a  part  of  the  Robards  land, 
and  the  house  now  occupied  by  the  plaintiffs  has  been  built 
within  six  or  seven  years.  The  plaintiff  offered  evidence  tending 
to  prove  that  at  the  time  of  the  entry  a  dwelling  house  was 
situate  on  said  land  about  55  feet  from  the  center  of  the  main 
line  of  the  North  Carolina  Railroad  Company;  that  in  front  of 
the  house  there  is  a  yard,  and  between  the  yard  and  the  rail- 
road a  roadway;  and  that  by  the  entry  of  the  Southern  Rail- 
way to  build  the  double  track  there  is  an  interference  with  a 
part  of  said  roadway,  leaving  a  walkway  outside  of  the  plain- 
tiffs' yard;  also,  that  plaintiffs  and  those  under  whom  they 
claimi  have  been  in  possession  of  the  land  for  about  70  years. 
There  was  also  evidence  that  in  1850  or  1851  there  was  a  house 
on  the  Robards  land,  but  the  witnesses  do  not  state  where  the 
house  was  located,  nor  is  there  any  evidence  that  the  double 
track,  as  now  constructed,  would  interfere  with  any  dwelling 
or  yard  in  existence  in  1850  or  1851.  The  evidence  as  to  the 
house  tends  to  prove  that  a  blacksmith  shop  or  some  temporary 
structure  was  on  the  land,  and  not  a  permanent  house.  The  de- 
fendant offered  evidence  tending  to  prove  that  on  account  of 
increased  business  a  double  track  was  necessary,  and  that  the 
Southern  Railway  had  so  determined,  and  that  in  its  construc- 
tion the  right  of  way  in  use  did  not  approach  the  dwelling 
house  of  the  plaintiffs  nearer  than  25  feet,  and  that  the  yard  was 
not  interfered  with;  also,  that  there  was  no  house  within  100 
feet  of  the  main  line  in  1850  or  1851.  The  North  Carolina 
Railroad  was  completed  about  1854. 

Section  27  of  its  charter  provides  for  the  condemnation  of  a 
right  of  way,  and  at  the  end  of  said  section  there  is  the  follow- 
ing proviso :  "Provided  further,  that  the  right  of  condemnation 
herein  granted  shall  not  authorize  the  said  company  to  invade 
the  dwelling  house,  yard,  garden  or  burial  ground  of  any  in- 
dividual without  his  consent."  Section  29  of  said  charter  is  as 
follows:  "Sec.  29.  That  in  the  absence  of  any  contract  or 
contracts  with  said  company,  in  relation  to  lands  through  which 
the  said  road  or  its  branches  may  pass,  signed  by  the  owner 
thereof  or  his  agent,  or  any  claimant  or  person  in  possession 
thereof,  which  may  be  confirmed  by  the  owner  thereof,  it  shall  be 
presumed  that  the  land  upon  which  the  said  road  or  any  of  its 
branches  may  be  constructed,  together  with  the  space  of  one 
hundred  feet  on  each  side  of  the  center  of  the  said  road,  has 
been  granted  to  the  said  company  by  the  owner  or  owners  thereof. 
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and  the  said  company  shall  have  good  right  and  title  thereto, 
and  shall  have,  hold  and  enjoy  the  samie  as  long  as  the  same 
be  used  for  the  purposes  of  said  road,  and  no  longer,  unless 
the  person  or  persons  owning  the  said  land  at  the  time  that  part 
of  the  said  road  was  finished,  or  those  claiming  under  him,  her 
or  them,  shall  apply  for  an  assessment  of  value  of  said  lands, 
as  hereinbefore  directed,  within  two  years  next  after  that  part 
of  the  said  road  which  may  be  on  said  lands  was  finished;  and 
in  case  the  said  owner  or  owners,  or  those  claiming  under  him, 
her  or  them,  shall  not  apply  within  two  years  after  the  said  part 
was  finished,  he,  she  or  they  shall  be  forever  barred  from  re- 
covering said  land  or  having  any  assessment  or  compensation 
thereof:  Provided,  nothing  herein  contained  shall  forfeit  the 
rights  of  femes  covert  or  infants  until  two  years  after  the  re- 
moval of  their  respective  disabilities."  No  question  is  raised 
as  to  the  proviso  in  section  29.  On  the  16th  day  of  August, 
1895,  the  North  Carolina  Railroad  Company  leased  to  the 
Southern  Railroad  Company,  for  a  term  of  99  years,  its  entire 
railroad,  with  all  its  franchises,  rights  of  transportation,  works 
and  property,  and  said  lease  is  now  in  force. 

At  the  conclusion  of  the  plaintiffs'  evidence,  there  was  a 
motion  to  nonsuit,  which  was  overruled,  and,  after  the  intro- 
duction of  evidence  by  the  defendant,  the  case  was  submitted 
to  the  jury,  and  pending  its  consideration  his  honor  granted  the 
motion  to  nonsuit,  and  the  plaintiffs  excepted  and  appealed. 

The  plaintiffs'  counsel  contends  in  his  brief: 

(1)  That  there  is  evidence  that  a  dwelling  house  was  situate 
on  the  land  in  controversy  at  the  time  of  the  construction  of 
the  North  Carolina  Railway,  and  therefore  that  said  company 
could  not  acquire  a  right  of  way  which  would  interfere  with 
the  house  or  yard. 

(2)  That,  if  the  North  Carolina  Railroad  Company  did  not 
acquire  a  right  of  way,  the  Southern  Railway  Company  has  none, 
as  it  derives  its  powers  and  rights  under  its  lease  from  the  North 
Carolina  Railroad  Company. 

(3)  That,  if  the  North  Carolina  Railroad  Company  has  a 
right  of  way,  it  is  only  to  the  extent  that  may  be  necessary  to 
transact  the  business  of  the  company,  and  does  not  include 
such  as  may  be  needed  by  the  business  of  the  Southern  Railway 
Company,  much  of  which  is  the  transportation  of  interstate  pas- 
sengers and  freight. 

(4)  That  laying  the  double  track  is  an  additional  burden  on 
the  property  of  the  plaintiff,  for  which  they  are  entitled  to 
recover  damages. 

Geo.  W,  Garland,  for  appellants. 
Linn  &  Linn,  for  defendant. 

Allen,  J.  [1-3]  The  first  question  to  be  settled  is  whether 
the  North  Carolina  Railroad  Company  has  acquired  a  right  of 
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way  100  feet  wide  on  each  side  of  its  main  track  over  the  land 
in  controversy,  because,  if  it  has  not  done  so,  the  Southern 
Railway  Company,  which  derives  its  powers  under  a  lease  from 
the  North  Carolina  Company,  has  no  such  right  of  way.  It 
must  be  remembered,  in  the  consideration  of  this  question,  that 
there  is  no  evidence  that  the  double  track,  as  now  laid,  iijvades 
any  house  or  yard  as  it  existed  in  1850  to  1851,  nor  that  it 
invades  the  dwelling  or  yard  of  the  plaintiff.  Section  27  of 
the  charter  of  the  North  Carolina  Company  relates  wholly  to 
the  acquisition  of  a  right  of  way  by  condemnation  proceedings, 
and,  of  course,  a  right  of  way  would  be  acquired  by  deed  or 
contract  from  the  owners.  By  section  29  it  is  intended  to 
provide  for  cases  where  there  has  been  no  condemnation  pro- 
ceeding, and  evidence  of  the  consent  of  the  owner  has  been 
lost  or  cannot  be  produced,  and  it  says  that,  in  the  absence 
of  contract,  there  arises  a  presumption  of  a  grant  from  the 
owner  for  the  land  on  which  the  road  is  located,  together  with 
a  space  of  100  feet  on  each  side  of  the  center  of  the  track,  and, 
if  the  owner  fails  to  claim  compensation  for  such  right  of  way 
within  two  years  after  the  road  is  finished  over  his  land,  he  is 
barred. 

Provisions  like  these  cannot  be  construed  in  the  light  of  condi- 
tions as  they  exist  today,  but  as  they  were  when  the  charters 
were  granted.  As  was  well  said  by  Justice  Connor  in  Railroad  v, 
Olive,  142  N.  C.  273,  55  S.  E.  268:  "The  point  of  view  from 
which  charters  for  railroads  were  drawn  in  this  state  50  years 
ago  must  not  be  lost  sight  of  in  construing  them  in  the  light 
of  present  conditions.  If,  to  induce  the  investment  of  capital 
in  the  construction  of  railroads  and  developement  of  the  country, 
large  privileges  were  conferred,  not  inconsistent  with  the  exer- 
cise of  the  sovereign  power  of  the  state  in  controlling  them,  we 
may  not  construe  them  away  without  doing  violence  to  sound 
principle  and  fair  dealing.  When  these  rights  of  way  were 
granted,  or  statutes  enacted  permitting  their  acquisition  in  the 
exercise  of  the  right  of  eminent  domain,  it  was  contemplated 
that  they  should  be  of  sufficient  width  to  enable  the  company 
to  safely  operate  the  road  and  protect  the  adjoining  lands  from 
fire  communicated  by  sparks  emitted  by  the  engines.  Land  was 
cheap  and  population  sparse.  The  railroads,  as  the  charters  show, 
were  to  be  built  by  the  citizens  of  the  state,  the  capital  stock  to  be 
subscribed  by  large  numbers  of  people.  Legislatures  were  ready 
to  make  broad  concession  to  these  domestic  corporations,  and,  as 
shown  by  the  record  in  this  and  other  cases  in  this  court,  the 
owners  of  lands,  because  the  'benefits  which  will  arise  from  the 
building  of  said  railroads  to  the  owners  of  the  land  over  which 
the  same  may  be  constructed  will  greatly  exceed  the  loss  which 
may  be  sustained  by  them,'  were  desirous  to  promote  the  building 
thereof,  and  to  that  end  to  give  them  rights  of  way  over  their 
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lands.  When  the  road  has  been  constructed  and  the  benefits  en- 
joyed, although  new  and  unexpected  conditions  have  arisen,  the 
rights  granted  may  not  be  withdrawn,  although  the  long-deferred 
assertion  of  their  full  extent  may  work  Ijardship."  The  effect  of 
inaction  on  the  part  of  the  owner  for  a  period  of  two  years  after 
the  completion  of  the  road  has  been  considered  in  several  cases  in 
this  court  under  charters  similar  to  the  one  before  us,  and, 
without  difference  of  opinion,  it  has  been  held  that  under  such 
circumstances,  a  presumption  of  a  grant  from  the  owner  arises 
for  the  land  on  which  the  road  is  located  and  for  the  right  of 
way  provided  for  in  the  charter. 

In  Railroad  v,  McCaskill,  94  N.  C.  751,  Chief  Justice  Smith, 
discussing  this  question,  says:  "In  whomsoever  the  estate  was 
vested,  there  being  no  suggestion  that  they  were  under  disabili- 
ties, it  was,  under  the  statute,  as  soon  as  the  road  was  con- 
structed and  toties  quoties  as  it  progressed  towards  conclusion, 
transferred  to  the  corporation,  of  the  required  width  of  100 
feet  on  either  side,  to  be  paid  for  as  directed,  when  no  written 
contract  has  been  entered  into  for  the  purchase.  In  such  case 
the  inaction  of  the  owner  in  enforcing  his  demand  for  compensa- 
tion for  land  taken  and  appropriated  after  the  finishing  of  the 
construction  of  the  road  thereon  for  the  space  of  two  years 
thereafter  raises,  under  the  statute,  a  presumption  of  a  con- 
veyance and  of  satisfaction,  and  hence  becomes  a  bar  to  an 
assertion  by  legal  process,  of  such  claim.  *  *  *  The  presump- 
tion of  the  conveyance  arises  from  the  company's  act  in  taking 
possession  and  building  the  railway,  when,  in  the  absence  of  a 
contract,  the  owner  fails  to  take  steps  for  two  years  after  it 
has  been  completed  for  recovering  compensation.  It  springs 
out  of  these  concurring  facts,  and  is  independent  of  inferences 
which  a  jury  may^draw  from  them.  If  the  grant  issued,  it 
would  not  be  more  effective  in  passing  the  owner's  title  and 
estate.  Thus  vesting,  it  remains  in  the  company  as  lonej  as  the 
road  is  operated,  of  the  specific  breadth,  unaffected  bv  the  ordi- 
nary rules  in  reference  to  repelling  presumptions."  This  state- 
ment of  the  law,  as  modified  by  Railroad  v.  Sturgeon,  120  N. 
C.  225,  26  S.  E.  779,  has  been  approved  in  Railroad  v.  Olive, 
142  N.  C.  272,  55  S.  E.  263,  Parks  ?/.  Railroad,  143  N.  C.  293, 
55  S.  E.  701,  12  L.  R.  A.  (N.  S.)  680.  Railroad  v.  New  Bern, 
147  N.  C.  168,  60  S.  E.  925,  Muse  r.  Railroad,  149  N.  C.  446, 
63  S.  E.  102,  19  L.  R.  A.  (N.  S.)  453,  and  in  other  cases.  Speak- 
ing of  the  effect  of  the  Sturgeon  Case,  Justice  Connor  said  in 
Barker  v.  Railroad,  137  N.  C.  220,  49  S.  E.  117:  "It  is  there 
held  that  under  similar  conditions,  construing  the  same  lan- 
guage, the  road  acquired,  not  a  title  to  the  land,  but  an  ease- 
ment which  entitles  it  to  possession  of  the  whole  right  of  way 
only  when  it  shall  appear  that  it  is  necessary  for  its  purposes 
in  the  conduct  of  its  business.     We  do  not  understand  that  in 
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any  of  the  decisions  of  this  court  the  doctrine  of  McCaskill's 
Case  [94  N.  C.  746],  has  been  otherwise  modified." 

It  will  be  noted  that  the  presumption  does  not  arise  except 
in  the  absence  of  a  contract,  and  it  may  be  that  where  perma- 
nent structures  have  been  erected  by  the  owner  of  the  land  within 
100  feet  of  the  main  line,  and  have  been  used  for  a  long  time 
without  objection,  and'  also  in  localities  where  it  is  customary  to 
acquire  rights  of  way  by  purchase,  less  in  width  than  100  feet, 
that  the  presun\ption  would  not  arise,  when  neither  party  in- 
troduces any  evidence  that  there  was  no  contract.  It  is  also 
intimated  in  McCaskill's  Case  and  in  Gudger  v.  Railroad,  106 
N.  C.  484,  11  S.  E.  515,  that  there  may  be  a  recovery  for  per- 
manent improvements,  made  without  objection,  and  in  good 
faith,  in  the  event  the  right  of  way  is  taken  for  the  use  of  the 
railroad.  These  questions  are  not,  however,  before  us  on  this 
appeal.  It  follows,  therefore,  that  there  is  a  presumption  that 
the  then  owner  of  the  land  granted  to  the  North  Carolina  Rail- 
road a  right  of  way  over  the  land  in  ^controversy,  and,  if  so, 
the  subsequent  use  of  the  land  by  the  owner  or  by  those  who 
claim  under  him,  as  shown  by  the  evidence  in  this  case,  could 
not  affect  the  right.  Rev.  §  388;  Railroad  v,  McCaskill,  94  N. 
C.  746;  Muse  v.  Railroad,  149  N.  C.  446,  63  S.  E.  102. 

[4]  It  is  also  well  settled  that,  if  the  North  Carolina  Rail- 
road acquired  the  right  of  way  over  the  land,  it  was  not  re- 
quired to  use  all  of  it,  but  could  use  such  parts  of  it,  from  time 
to  time,  as  the  development  of  its  business  demanded.  In 
Thomason  v.  Railroad,  142  N.  C.  322,  55  S.  E.  206,  the  court 
so  holds,  and  it  is  there  said:  "It  would  seem  that  upon  the 
reason  of  the  thing  and  from  the  nature  of  and  the  purpose  for 
which  the  powers  are  granted,  when  the  company  acquired  the 
right  of  way,  in  the  absence  of  any  restrictions,  either  in  the 
charter  or  the  grant,  if  one  was  made,  it  became  invested  with 
the  power  to  use  it,  not  only  to  the  extent  necessary  to  meet 
the  then  present  demands,  but  such  further  demands  as  arose 
from  the  increase  of  its  business  and  the  proper  discharge  of 
its  duty  to  the  public.  Any  other  construction  of  its  charter  in 
this  respect  would  defeat  the  very  purpose  for  which  it  was 
created — the  growth  and  development  of  the  resources  of  the 
country  through  which  it  was  constructed.  It  would  seriously 
interfere  with  railroads  in  the  discharge  of  their  duty  to  the 
public  in  a  country  the  population  and  business  of  which  are 
rapidly  increasing,  if  because,  to  meet  and  encourage  these  con- 
ditions, they  doubled  their  tracks,  erected  larger  depots,  made 
connections  with  branch  lines,  etc.,  new  rights  of  action  ac- 
crued against  them  in  regard  to  the  use  of  their  right  of  way." 
And  it  is  also  held  that:  "As  the  company  is  held  accountable 
for  the  condition  of  its  right  of  way,  and  may  be  compelled  to 
build  side  tracks  and  other  structures  necessary  for  the  discharge 
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of  its  duties  to  the  public,  it  must  have  the  correlative  right  to 
be  the  judge  of  the  necessity  and  extent  of  such  use."  Rail- 
road V,  Olive,  supra. 

[5]  If  the  North  Carolina  Company  has  the  right  of  way 
over  the  land  in  controversy,  and  has  the  right  to  lay  a  double 
track  thereon,  the  question  remaining  is.  Can  the  Southern  Rail- 
way Company  do  so?  The  North  Carolina  Company  has  leased 
to  the  Southern  Railway  Company  its  road,  franchises,  and 
rights  of  property,  and  this  lease  is  valid  (Hill  v.  Railroad,  143 
N.  C.  539,  55  S.  E.  854,  9  L.  R.  A.  [N.  S.]  606),  and  in  passing 
on  this  same  lease  Chief  Justice  Clark  said  in  McCullock  v. 
Railroad,  146  N.  C.  317,  59  S.  E.  882:  "The  Southern  Rail- 
way Company,  the  defendant,  as  lessee  of  the  North  Carolina 
Railroad  Company,  is  entitled  to  use  said  lot  as  fully  as  its 
lessor  could  have  done  (so  far  as  this  action  is  concerned),  in- 
cluding any  increased  burden  on  the  lot  by  reason  of  the  in- 
creased business  of  said  North  Carolina  Railroad'  Company's 
part  of  the  business  of  the  *  Southern,'  whether  the  said  business 
originates  along  the  line  of  the  North  Carolina  Railroad  Com- 
pany, or,  originating  elsewhere,  is  shipped  to  any  point  over 
the  line  of  the  North  Carolina  Railroad."  These  authorities 
seem  to  answer  the  contentions  of  the  plaintiffs,  and  to  sustain 
fully  the  ruling  of  his  honor. 

No   error. 
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(Supreme  Court  of  Arkansas,  Dec.  11,  1911.) 
[142  S.  W.  Rep.  165.] 

Constitutional  Law — Franchiacs— Condition*— Vested  Rights.  — 
Provision  in  a  street  railway  franchise,  entitling  mail  carriers  to  ride 
free,  does  not  give  them  vested  rights,  as  against  subsequent  abro- 
gation of  the  provision  on  amendment  of  the  franchise  by  agree- 
ment between  the  company  and  the  city. 

Mumcipal  Corporations— Legjslatiire  Power— Discretion^ — A  city 
council,  as  a  legislative  body,  is  vested  with  a  discretion  which  can 
be  controlled  by  the  courts  only  after  abuse. 

Municipal  Corporations — Legislative  Power  —  Presumptions.  —  A 
city  council  is  not  presumed  to  have  abused  its  discretion  in  exer- 
cising legislative  powers. 

Street  Railroads — Franchises — Amendment — Municipal  Power. — 
Under  a  street  railway  franchise,  requiring  the  company  to  carry 
policemen,  firemen,  and  mail  carriers  free,  and  entitling  the  city  to 
a  percentage  of  the  company's  gross  receipts,  the  council  did  not 
abuse  its  discretion  in  agreeing  to  an  amendment  of  the  franchise, 
striking  the  provision  for  free  transportation  of  mail  carriers. 

Kirby,  J.,   dissenting. 

Appeal  from  Pulaski  Chancery  Court;  John  E.  Martineau, 
Chancellor. 

Action  by  Martin  Dowell  and  others  against  the  Little  Rock 
Railway  &  Electric  Company.  Decree  for  plaintiffs,  and  de- 
fendant appeals.     Reversed  and  remanded,  with  directions. 

Rose,  Hemingway,  Cantrell  &  Loughborough,  for  appellant. 
/.  H,  Harrod  and  Brantton  &  Fraser,  for  appellees. 

McCuLLOCH,  C.  J.  On  September  27,  1901,  the  council 
of  the  city  of  Little  Rock  granted  to  the  Little  Rock  Traction 
&  Electric  Company,  appellant's  assignor,  a  franchise  to  con- 
struct a  street  railway  in  the  city,  and  to  operate  the  same  for 
a  term  of  50  years.  The  franchise  contained  a  provision,  among 
others,  that  the  railway  company  should  pay  to  the  city  1  per 
cent,  of  its  gross  receipts  during  the  first  10  years  of  the  term, 
and  increasing  the  percentage  to  be  paid  1  per  cent,  during  each 
successive  period  of  10  years  thereafter.  It  also  contained  a 
provision  that  "policemen,  firemen  and  United  States  mail  car- 
riers in  uniform  shall  be  allowed  to  ride  free."  This  franchise 
was  accepted  by  said  company,  and  was  afterwards  assigned  to 
appellant,  and  the  street  railway  was  operated  thereunder.  On 
December  5,  1910,  the  council  passed  an  ordinance  amending  said 
franchise,  ,by  striking  therefrom  the  provision  for  the  free 
transportation   of   mail   carriers.     Whereupon   appellee   Martin 
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Dowell,  who  is  a  mail  carrier,  instituted  this  action  against  ap- 
pellant in  the  chancery  court  of  Pulaski  county  to  restrain  the 
enforcement  of  said  ordinance  amending  the  franchise.  He 
shows  that  he  is  a  citizen  and  taxpayer  of  the  city,  as  well  as  a 
mail  carrier,  and  seeks  relief  on  the  ground  that,  as  a  mail  car- 
rier, he  has  a  vested  right  to  ride  free  under  the  original  fran- 
chise, and  that,  also,  as  a  citizen  and  taxpayer,  he  has  a  right 
to  prevent  the  relinquishment  by  the  city  of  the  provision  for 
free  transportation  of  mail  carriers.  Other  mail  carriers  were 
subsequently  joined  as  plaintiffs  in  the  action. 

The  case  was  heard  by  the  chancellor  upon  testimony  tending  to 
show,  on  the  part  of  the  appellees,  that  the  free  transportation  of 
mail  carriers  was  conductive  to  better  mail  service  in  the  city,  and', 
on  the  part  of  the  appellant,  that  the  original  provision  was  con- 
sidered by  many  citizens  as  an  unfair  and  unnecessary  discrim- 
ination in  favor  of  mail  carriers,  and  that  the  amendment  would 
augment  the  revenues  of  the  city  by  reason  of  the  increased 
receipts  of  the  railway  company.  A  final  decree  was  rendered, 
declaring  the  amendment  void,  and  restraining  the  railway  com- 
pany from  failing  and  refusing  to  transport  mail  carriers  free  of 
charge  upon  its  cars  "while  engaged  on  duty  as  mail  carriers  in 
the  city  of  Little  Rock,  and  while  going  to  work  in  the  morn- 
ing and  returning  from  work  in  the  evening,  and  while  going 
to  and  returning  from  luncheon  in  the  noon  hour." 

[1]  The  first  question  argued  is  whether  a  mail  carrier  has 
a  vested  right,  under  the  provision  of  the  franchise  as  originally 
granted,  giving  him  the  right  to  free  transportation.  The  an- 
swer to  that  question  involves  an  inquiry  as  to  the  purpose  of 
the  provision,  and  who  were  intended  to  be  the  beneficiaries. 
The  city  council  derives  its  power  to  grant  such  franchises  from 
a  statute  authorizing  it  to  do  so  for  the  benefit  and  convenience 
of  the  public.  Kirby's  Digest,  §§  5442  and  5448.  The  coun- 
cil does  not  act  for  individuals  as  such,  but  for  the  citizens  of 
the  municipality  collectively.  Therefore,  when  the  provision 
was  made  in  the  franchise  for  the  free  transportation  of  mail 
carriers,  it  was  not  "intended  as  a  benefit  or  a  gratuity  to  the 
individuals  who  were  or  who  might,  from  time  to  time,  become 
mail  carriers,  but  for  some  anticipated  benefit  to  accrue  to  the 
public.  The  fact  that  those  individuals  incidentally  derived  a 
personal  benefit  from  the  provisions,  apart  from  the  general 
public,  while  acting  as  mail  carriers,  did  not  vest  in  them  a 
right  which  they  could  insist  on  being  continued  during  the  life 
of  the  franchise.  So  far  as  the  provision  for  free  transporta- 
tion operated  in  favor  of  mail  carriers  as  such,  it  was  merely 
a  gratuity  which  could  be  recalled  at  any  time,  and  the  contin- 
uance of  which  they  cannot  demand.  The  provision  constituted 
a  contract  between  the  railway  company  and  the  municipality, 
acting  for  the  public,  and  no  individual  rights  were  involved. 
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It  did  not  constitute  a  contract  between  the  railway  company 
and  the  mail  carriers,  for  they  were  not  parties  to  the  contract, 
and,  as  before  stated,  the  provision  was  for  the  benefit  of  the 
public,  and  not  for  the  individuals.  So  far  as  it  constituted  a 
gratuitous  benefit  to  the  mail  carriers,  it  came  from  the  city,  and 
not  from  the  railway  company.  Oklahoma  City  v.  Oklahoma 
Ry.  Co.,  20  Okl.  1,  93  Pac.  48,"^  16  L.  R.  A.  (N.  S.)  651. 

As  said  by  the  New  York  Court  of  Appeals  in  a  case  which  has 
been  cited  with  approval  by  this  court:  "A  mere  stranger  can- 
not intervene  and  claim  by  action  the  benefit  of  a  contract  be- 
tween other  parties.  There  must  either  be  a  new  consideration, 
or  some  prior  right  or  claim  against  one  of  the  contracting  par- 
ties,  by  which  he  has  a  legal  interest  in  the  performance  of  the 
agreement."  Vrooman  v.  Turner,  69  N.  Y.  282,  25  Am.  Rep. 
195.  This  is  the  effect  of  our  decision  in  the  case  of  Thomas 
Mfg.  Co.  y,  Prather,  65  Ark.  27,  44  S.  W.  218. 

It  is  said  by  a  learned  author  on  constitutional  law  that  "the 
term  Vested  right'  relates  to  property  rights  only,  and  does  not 
apply  to  personal  rights."     Black  on  Constitutional  Law,  p.  429. 

Judge  Riddick,  speaking  for  this  court,  and  quoting  in  part 
from  Mr.  Black,  said:  **Now,  a  vested  right  'must  be  some- 
thing more  than  a  mere  expectation,  based  upon  the  anticipated 
continuance  of  existing  laws.  It  must  have  become  a  title, 
legal  or  equitable,  to  the  present  or  future  enjoyment  of  prop- 
erty' in  some  way  or  another.'^  Steer  v,  Kinsey,  68  Ark.  360, 
58  S.   W.   1050. 

We  hold  that  no  individual  rights  are  involved  in  the  fran- 
chise, and  that  appellees  must  derive  their  rights,  if  any  they 
have,  to  restrain  the  attempted  relinquishment  of  the  provision 
for  free  transportation  of  mail  carriers  from  their  status  as 
citizens  and  as  members  of  the  general  public,  for  whose  bene- 
fit and  convenience  the  franchise  was  granted. 

[2,  3]  A  city  council  acts  in  a  legislative  capacity  in  exer- 
cising the  powers  conferred  upon  it  to  grant  franchises  for  the 
public  benefit.  The  power  thus  conferred  upon  a  city  council 
by  the  lawmakers  is  coequal  with  the  power  in  this  respect  of 
the  Legislature  itself,  and  in  the  exercise  of  this  power  a  dis- 
cretion is  vested  which  cannot  be  taken  away  by  the  courts.  It 
is  only  an  arbitrary  abuse  of  the  power  which  the  courts  should 
control;  and  when  the  exercise  of  that  power  and  discretion 
is  attacked  in  the  courts  a  presumption  must  be  indulged  that 
the  council  has  not  abused  its  discretion,  but  has  acted  with  rea- 
son and  in  good  faith  for  the  benefit  of  the  public.  To  pro- 
ceed upon  any  other  theory  would  be  to  substitute  the  judgment 
and  discretion  of  the  courts  for  the  judgment  of  the  members 
of  the  council,  with  whom  the  lawmakers  have  seen  fit  to  lodge 
this  power.  x 

In  City  of  Hot  Springs  v.  Curry,  64    Ark.  152,  41  S.  W.  55, 

43  R  R  R— 38 
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this  court  approved  the  following  quotation  from  Horr  &  Be- 
mis  on  Municipal  Police  Ordinances  (section  128) :  *'If  an 
express  power  is  given  to  a  corporation  to  enact  ordinances  of 
a  certain  kind,  the  Legislature  thereby  trust  to  the  discretion 
of  the  council  to  determine  just  how  far  they  shall  go  within 
the  limits  imposed ;  and  there  is  every  presumption  that  the 
council  are  not  only  actuated  by  pure  motives,  but  that  they  are 
so  familiar  with  the  mischief  to  be  remedied,  and  with  defects 
of  the  prior  regulations,  as  to  be  the  best  possible  judges  of  the 
necessity  for  the  enactment  of  the  new  law,  and  of  the  extent 
to  which  it  is  advisable  to  exercise  the  power  granted.  The 
council,  and  not  the  court,  is  the  repository  of  this  public  trust, 
and  it  should  be  a  plain  case  indeed  to  justify  the  latter  in  inter- 
fering with  the  determination  of  the  council,  or  of  questioning 
their  motives  or  the  cogency  of  their  reasons  for  enacting  the 
ordinance."  The  same  principle  has  been  announced  by  this 
court  as  to  the  conclusiveness  which  must  be  accorded  by  the 
courts  to  the  findings  of  other  tribunals  in  the  exercise  of  power 
delegated  by  the  Legislature.  Board  of  Improvement  v.  Pol- 
lard, 136  S.  W.  957. 

The  Supreme  Court  of  Wisconsin  very  aptly  states  the  same 
principle  as  follows:  "Th^  power  so  vested  in  the  common 
council  is,  within  the  limits  prescribed,  a  discretionary  power; 
and  we  must  hold  that  a  court  of  equity  has  no  jurisdiction  to 
restrain  the  common  council  from  exercising  such  discretion, 
especially  at  the  suit  of  a  private  party.  *  *  *  It  is  enough 
to  say  that  a  court  of  equity  has  no  place  in  the  chamber  of  the 
common  council  to  supervise  or  superintend  the  proceedings  of 
that  body,  while  engaged  in  the  exercise  of  legislative  or  dis- 
cretionary functions."  State  ex  rel  Rose  v.  Superior  Court  of 
Milwaukee  County,  105  Wis.  679,  81  N.  W.  1055,  48  L.  R.  A. 
819. 

[4]  It  cannot  be  said  in  the  present  case  that  the  city  council 
has  arbitrarily  abused  its  discretion  by  relinquishing  to  the 
street  railway  company,  without  consideration,  and  for  insuffi- 
cient reasons,  a  valuable  right  of  the  public.  The  council 
reached  the  conclusion  that  no  substantial  benefit  was  derived 
by  the  public  from  providing  for  free  transportation  of  mail 
carriers,  it  being  the  function  of  the  federal  government  to  fur- 
nish adequate  mail  facilities  to  the  inhabitants  of  the  city,  and 
that  the  public  interest  would  be  better  served  by  augmenting 
the  revenues  of  the  city  to  the  extent  of  the  percentage  of  the 
expected  increase  in  the  receipts  of  the  company,  at  the  same 
time  removing  what  seemed  to  many  citizens  to  be  an  unfair  dis- 
crimination in  favor  of  mail  carriers.  It  was  a  question  of  what 
was  best  for  the  public  welfare,  and  the  city  council  reached 
the  conclusion  that  it  would  be  better  to  amend  the  franchise  in 
the  particular  named. 
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The  fact  that  the  street  car  company  is  substantially  benefited 
by  the  change  in  the  franchise,  releasing  it  from  the  obligation 
to  furnish  transportation  to  mail  carriers,  does  not  affect  the 
question  at  issue,  which  is  one  of  power  in  the  city  council  to 
make  the  change  in  a  fair  exercise  of  the  discretion  lodged  in 
that  body.  In  this  view  we  are  greatly  strengthened  by  the 
decision  of  the  Supreme  Court  of  the  United  States,  in  Wor- 
cester V.  Street  Railway  Co.,  196  U.  S.  539,  25  Sup.  Ct.  327, 
49  L.  Ed.  591.  In  that  case  the  City  of  Worcester,  Mass.,  had 
extended  the  franchise  of  the  company,  so  as  to  allow  the  oc- 
cupancy of  additional  streets,  on  condition  that  the.  company 
would  pave  the  streets  between  the  rails  and  18  inches  on  each 
side  thereof.  The  Legislature  afterwards  adopted  a  different 
system  of  taxation,  and  passed  a  statute  absolving  tlie  railway 
company  from  the  obligation  to  pave  the  streets.  The  city  ob- 
jected, on  the  ground  that  the  statute  impaired'  the  obligation  of 
the  contract  between  the  city  and  the  railway  company.  In  dis- 
posing of  the  contention,  the  court  said:  "It  seems,  however, 
plain  to  us  that  the  asserted  right  to  demand  the  continuance 
of  the  obligation  to  pave  and  repair  the  streets,  as  contained  in 
the  orders  or  decrees  of  the  board  of  aldermen  granting  to  the 
defendant  the  right  to  extend  the  locations  of  its  tracks  on  the 
conditions  named,  does  not  amount  to  property  held  by  the 
corporation,  which  the  Legislature  is  unable  to  touch,  either  by 
way  of  limitation  or  extinguishment.  If  these  restrictions  or 
conditions  are  to  be  regarded  as  a  contract,  we  think  the  Legis- 
lature would  have  the  same  right  to  terminate  it,  with  the  con- 
sent of  the  railway  company,  that  the  city  itselt  would  have. 
These  restrictions  and  conditions  were  of  a  public  nature,  im- 
posed as  a  means  of  collecting  from  the  railroad  company  part, 
or  possibly  the  whole,  of  the  expenses  of  paving  or  repaving 
the  streets  in  which  the  tracks  were  laid,  and  that  method  of 
collection  did  not  become  an  absolute  property  right  in  favor  of 
the  city,  as  against  the  right  of  the  Legislature  to  alter  or  abolish 
it,  or  substitute  some  other  method,  with  the  consent  of  the 
company,  even  though,  as  to  the  company  itself,  there  might 
be  a  contract,  not  alterable,  except  with  its  consent." 

Upon  the  whole,  we  are  of  the  opinicn  that  the  city  council  did 
not  exceed  its  powers  nor  abuse  its  discretion  in  amending  the 
franchise,  and  that  appellees  have  no  right  to  insist  on  the  per- 
formance by  the  street  railway  company  of  the  franchise  as  orig- 
inally granted.  The  decree  is  therefore  reversed,  and  the  cause 
will  be  remanded,  with  directions  to  enter  a  decree  dismissing  the 
complaint  for  want  of  equity,  and  for  further  proceedings,  if 
necessary,  not  inconsistent  with  this  opinion.     It  is  so  ordered. 

KiRBY,  J.,  dissents. 
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SCHLAUDER  V,   CHICAGO   &    SOUTHERN   TrACTION   Co. 

(Supreme  Court  of  Illinois,  Dec.  21,  1911.     Rehearing  Denied  Feb.  8, 

1912.) 

[97  N.  E.  Rep.  233.] 

Railroads — Commercial  Railroads — Rights  and  Liabilities.* — A  rail- 
road company,  organized  under  the  general  act  for  the  incorpora- 
tion of  railroads,  which  operates  an  interurban  trolley  system,  op- 
erates a  commercial  railroad,  and  it  has  the  rights  and  is  subject  to 
the  burdens  imposed  on  such  railroads,  including  those  imposed  by 
the  statute  as  to  fencing  and  operating  railroads. 

Carriers — Injuries  to  Passengers — Liability.! — Where  defendant 
electric  railroad  company  crossing  a  steam  railroad  track  was  negli- 
gent, and  a  passenger  was  injured  thereby,  the  fact  that  the  steam 
railroad  company  was  also  negligent  was  no  defense  in  an  action 
by  the  passenger  for  the  injuries. 

Negligence — Presumptions — Performance  of  Legal  Duty — Reliance 
on  Exercise  of  Care  by  Another. — The  presumption  that  every  per- 
son will  perform  a  duty,  enjoined  by  law  or  imposed  by  contract,  is 
not  conclusive,  and  one  has  no  right  to  rely  solely  on  it  in  regulat- 
ing his  conduct,  nor  does  the  presumption  absolve  one  from  exer- 
cising such  care  as  a  reasonably  prudent  person  would  under  the 
same  circumstances,  nor  relieve  one  from  the  duty  of  exercising  the 
degree   of  care   demanded   by   law   under   the   circumstances. 

Carriers — ^Injuries  to  Passengers — Declaration — Evidence. — A  decla- 
ration, in  an  action  against  an  electric  railroad  company  for  injuries 
to  a  passenger  in  a  collision  between  the  car  on  which  the  pas- 
senger was  riding  and  a  train  at  a  railroad  crossing,  which  alleges 
negligent  management  of  the  car  and  want  of  proper  care  to  safely 
carry  the  passenger,  does  not  support  a  recovery  on  proof  that  the 
equipment  of  the  car  was  out  of  repair. 

Carriers — Injuries  to  Passengers — Declaration — Evidence. — Under 
the  declaration,  evidence  that  the  car  stood  from  three  to  five  min- 
utes on  the  track  at  the  crossing,  and  that  the  car  men  took  no 
precaution  to  ascertain  whether  a  train  was  approaching  or  to  give 
notice  to  such  train  that  the  track  was  blocked  by  the  car,  was  ad- 
missible. 

Carriers — Injuries  to  Passengers — Negligence — Question  for  Jury. 
— In  an  action  against  an  electric  railway  company  for  injuries  to 
a  passenger  in  a  collision  between  the  car  on  which  she  was  riding 

.  *For  the  authorities  in  this  series  on  the  question  whether  street 
railways  are  "railroads"  within  the  meaning  of  statutes,  see  first 
paragraph  of  -foot-note  of  Ecorse  Tp.  v.  Tackson,  etc.,  Ry.  (Mich.), 
30  R.  R.  R.  710,  53  Am.  &  Eng.  R.  Cas..  *N.  S.,  710. 

tSee  last  foot-note  of  ChaflFe  v.  Consolidated  Ry.  Co.  (Mass.),  27 
R.  R.  R.  706,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  706. 
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and  a  train  of  a  steam  railroad  company  at  a  crossing,  whether  the 
company  was  guilty  of  actionable  negligence,  because  it  permitted 
the  car  to  stand  at  the  crossing  from  three  to  five  minutes  without 
any  precaution  to  ascertain  whether  a  train  was  approaching  or  to 
give  notice  to  the  train  that  the  track  was  blocked,  was  for  the  jury. 

Evidence — Opinion  Evidence — Admissibility. — Where,  in  an  action 
for  personal  injuries,  defendant  offered  evidence  to  prove  that  plain- 
tiff was  not  injured,  a  question  to  a  physician  who  had  attended 
plaintiff,  and  who  had  testified  to  a  bruise  on  her  right  thigh  and  to 
her  general  physical  condition,  and  that  he  had  received  an  account 
of  the  accident  from  herself  and  husband,  as  to  whether  he  had  an 
opinion  whether  plaintiff  was  permanently  injured  as  a  result  of  the 
accident,  was  improper,  since  a  witness  cannot  give  an  opinion  on 
the  very  fact  which  the  jury  must  determine. 

Trial — Instruction — Applicability  to  Facts. — An  instruction,  which 
states  that  if  a  certain  fact  exists  a  certain  rule  of  law  applies,  or  a 
certain  verdict  must  be  returned,  must  be  based  on  evidence,  and 
where  there  is  no  evidence  the  instruction  is  misleading. 

Trial — Instructions — Applicability  to  Facts. — An  instruction,  au- 
thorizing a  recovery  if  plaintiff  has  proved  the  allegations  in  one  or 
more  counts  of  the  declaration,  is  not  erroneous,  though  there  is  no 
evidence  to  sustain  some  of  the  counts. 

Carriers — Injuries  to  Passengers — Negligence. — Where  a  trolley 
car  passenger  injured  in  a  collision  between  the  car  and  a  train  of 
a  steam  railroad  at  a  crossing  showed  by  undisputed  testimony  that 
the  car  stood  on  the  crossing  from  three  to  five  minutes  when  the 
train  ran  into  it,  the  failure  of  the  car  men  to  stop  the  car  at  a  rea- 
sonable distance  from  the  crossing  and  to  use  any  reasonable  pre- 
caution to  ascertain  whether  any  train  was  approaching  was  not 
the  cause  of  the  accident  and  did  not  justify  a  recovery. 

Trial — Instructionfi — Pleading. — An  instruction  that  if  it  is  found 
that  defendant  was  guilty  of  negligence  as  charged  in  some  one 
count  of  the  declaration,  and  plaintiff  was  injured  thereby,  plaintiff 
could  recover,  was  erroneous,  where  one  of  the  counts  charged  as 
negligence  an  act  which,  though  proved,  would  not  support  a  recov- 
ery because  not  the  cause  of  plaintiff's  injury. 

Trial — Instructions — Applicability  to  Declaration. — The  practice  of 
giving  instructions  referring  the  jury  to  the  declaration  for  the  is^ 
sues  is  not  to  be  commended. 

Error  to  Appellate  Court,  Second  District,  on  Appeal  from 
Circuit  Court,  Will  County;  Charles  B.  Campbell,  Judge. 

Action  by  Hattie  Schlauder  against  the  Chicago  &  Southern 
Traction  Company.  There  was  a  judgment  of  the  Appellate 
Court  affirming  a  judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed  and  remanded. 
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Lowes  &  Richards  {Mayer,  Meyer,  Austrian  &  Patt  and 
Frederick  D.  Jordan,  of  counsel),  for  plaintiff  in  error. 

/.  L,  O'Donnell,  T,  F,  Donovan,  and  /.  A,  Bray,  for  defendant 
in  error. 

Cartwright,  J.  The  Appellate  Court  for  the  Second 
District  affirmed  the  judgment  for  $6,000  and  costs  recovered 
by  defendant  in  error  against  plaintiff  in  error  in  the  circuit 
court  of  Will  county,  and  a  writ  of  certiorari  was  granted  by 
this  court  for  the  purpose  of  reviewing  the  judgment  of  the  Ap- 
pellate Court. 

The  suit  was  an  action  on  the  case  for  personal  injuries  re- 
ceived by  plaintiff  while  a  passenger  on  the  car  of  defendant. 
The  plea  was  not  guilty,  and  the  defendant  asked  the  court  to 
direct  a  verdict  of  not  guilty,  which  the  court  refused  to  do. 
The  evidence  from  which  the  correctness  of  that  ruling  must  be 
determined  was  as  follows: 

The  defendant  is  a  railroad  company  organized  under  the  gen- 
eral act  for  the  incorporation  of  railroad  companies  and  op- 
erates a  railroad  from  Chicago  to  Kankakee.  The  power  used 
is  electricity,  applied  by  means  of  an  overhead  trolley  wjre  and 
pole.  On  August  30,  1909,  the  plaintiff,  with  her  husband,  took 
passage  from  Chicago  to  go  to  Peotone.  After  passing  Blue 
Island  the  car  approached  a  crossing  of  the  Grand  Trunk  Rail- 
road on  the  same  level.  The  trolley  pole  became  disconnected 
from  the  wire,  and  the  car  stopped  on  the  crossing  and  stood 
there  from  three  to  five  minutes,  as  testified  to  by  several  of  the 
plaintiff's  witnesses,  and  there  was  no  contradictory  evidence  on 
that  question.  There  were  about  30  passengers,  who  remained 
seated  in  the  car  until  a  train  on  the  Grand  Trunk  Railroad  was 
seen  coming  around  a  curve  from  the  west  at  a  distance  of  from 
600  to  800  feet  from  the  car.  The  defendant's  conductor  ran 
out  on  the  track  and  signaled  to  the  approaching  train,  and  the 
engineer  made  every  effort  to  stop  it.  An  alarm  being  given, 
the  passengers  made  a  general  rush  for  the  door  to  get  out.  A 
number  of  them  were  crowded  at  the  door  to  the  vestibule  when 
the  other  train  reached  the  car.  The  train  was  almost  stopped 
and  moving  not  faster  than  a  slow  walk,  but  it  pushed  the  end 
of  the  car  around  and  stopped  beyond  the  car  somewhere  from 
14  feet  up  to  the  length  of  the  engine,  or  perhaps  40  or  50  feet. 
As  a  result  of  the  collision  the  plaintiff  was  thrown  forward 
into  the  vestibule,  which  was  considerably  lower  than  the  floor 
of  the  car,  and  several  other  women  fell  on  her.  There  was 
a  bruise  on  her  hip  three  or  four  inches  in  diameter,  where 
considerable  swelling  followed,  and  this  was  the  only  external 
sign  of  injury.  She  was  treated  for  some  time  by  a  physician 
and  suffered  from  other  disabilities  which  the  evidence  in  her 
behalf  tended  to  prove  had  not  existed  before  the  accident. 
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There  were  five  counts  in  the  declaration.  The  negligence 
charged  in  the  original  declaration  was  that  the  defendant  care- 
lessly, recklessly,  negligently,  and  improperly  propelled  and  ran 
the  car  and  permitted  and  allowed  it  to  stand  on  the  railroad 
track  on  which  the  train  was  approaching.  The  first  of  four 
additional  counts  afterward  filed  charged  as  negligence  that  the 
defendant  did  not  use  due,  proper,  or  reasonable  care  that  the 
plaintiff  should  be  safely  carried  on  the  car.  The  second  al- 
leged that  the  defendant  did  not  use  due  care  and  caution  that 
the  plaintiff  should  be  safely  carried,  but  so  recklessly  and  im- 
properly drove  and  managed  the  car  that  it  collided  with  the 
locomotive  and  train  propelled  by  steam  on  tlie  other  road.  The 
negligence  charged  in  the  third  was  that  the  defendant  failed  to 
bring  its  car  to  a  stop  at  a  reasonably  safe  distance  from  the 
steam  railroad,  and  failed  to  use  any  reasonable  precaution  to  as- 
certain whether  or  not  any  train  or  locomotive  was  approaching 
thereon,  and  carelessly  and  negligently  ran  and  propelled  its  car 
over  and  upon  said  steam  railroad  tracks.  The  fourth  charged 
that  the  defendant  so  carelessly  and  negligently  managed,  con- 
ducted, and  propelled  its  car  that  the  car  was  struck  and  came  in 
collision  with  the  passenger  train. 

It  is  not  claimed  that  there  was  any  want  of  care  on  the  part 
of  the  plaintiff,  but  it  is  insisted  that  the  defendant  was  entitled 
to  the  benefit  of  the  presumption  of  law  that  the  other  railroad 
would  obey  the  statute  and  comply  with  the  law  which  required 
it  to  stop  within  800  feet  of  the  crossing  of  another  railroad  on 
the  same  level  and  to  positively  ascertain  that  the  way  was  clear 
and  that  the  train  could  safely  resume  its  course  before  pro- 
ceeding to  pass  over  the  crossing.  Basing  their  argument  on 
that  presumption,  counsel  contend  that  the  defendant  was  not 
guilty  of  any  negligence  in  failing  to  anticipate  a  disregard  of 
the  statute  by  those  in  charge  of  the  train. 

[1]  The  defendant  being  organized  under  the  general  act 
for  the  incorporation  of  railroads,  its  railroad  is  a  commercial 
railroad,  and  we  so  decided  in  Bradley  Mfg.  Co.  v.  Chicago  & 
Southern  Traction  Co.,  229  111.  170,  82  N.  E.  210.  It  has  the 
rights  and  is  subject  to  the  burdens  imposed  by  law  upon  rail- 
roads so  organized,  and  the  statute  concerning  fencing  and  op- 
erating railroads  applies  to  it.  Butler  v.  Aurora,  Elgin  &  Chi- 
cago Railroad  Co.,  250  111.  47,  95  N.  E.  44. 

[2]  The  train  on  the  Grand  Trunk  Railroad  was  not  stop- 
ped as  required  by  the  statute,  and  if  it  had  been  the  accident 
would  not  have  happened,  but  if  defendant  was  negligent  the 
fact  that  the  other  railroad  company  was  also  negligent  was  no 
defense.  Chicae^o  &  Eastern  Illinois  Railroad  Co.  v.  Mochcll, 
193  111.  208,  61  N.  E.  1028,  86  Am.  St.  Rep.  318. 

[3]  There  is  a  presumption  of  law  that  every  person  will 
perform  the  duty  enjoined  by  law  or  imposed  by  contract,  and 
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anticipation  of  negligence  in  others  is  not  a  duty  which  the  law 
imposes.  Chicago,  Burlington  &  Quincy  Railroad  Co.  v,  Gun- 
derson,  174  III.  495,  51  N.  E.  708;  Chicago  City  Railway  Co. 
V,  Fennimore,  199  III.  9,  64  N.  E.  985.  While  that  statement 
has  often  been  made  and  the  presumption  is  to  have  due  weight 
in  determining  questions  of  negligence,  it  is  manifest  that  the 
presumption  is  not  a  conclusive  one  and  that  no  one  has  a  right 
to  rely  solely  upon  it  in  regulating  his  own  conduct.  The  pre- 
sumption does  not  absolve  one  from  exercising  such  care  and 
prudence  as  a  reasonably  prudent  person  would  under  the 
same  circumstances,  nor  relieve  a  carrier  of  passengers  from  the 
duty  of  exercising  that  degree  of  care  demanded  by  the  law  in 
view  of  the  circumstances  and  surroundings.  One  who  has  an 
unobstructed  view  of  an  approaching  train  would  not  be  jus- 
tified in  closing  his  eyes  and  crossing  a  railroad  track  in  reliance 
upon  the  presumption  that  a  bell  would  be  rung  or  a  whistle 
sounded.  No  one  can  assume  that  there  will  not  be  violations 
of  the  law  or  negligence  of  others  and  offer  the  presumption  as 
an  excuse  of  failure  to  exercise  care.  Although  the  presump- 
tion is  to  be  considered,  it  is  not  conclusive  that  the  defendant 
was  not  guilty  of  negligence. 

[4]  Counsel  who  seek  to  sustain  the  ruling  say  that  there 
was  evidence  that  the  car  jiggled  and  jerked  in  coming  up  ah 
incline  under  the  tracks  of  another  railroad  which  tended  to 
show  that  the  equipment  of  the  car  was  out  of  order,  but  there 
was  no  charge  of  that  kind  in  the  declaration.  It  is  also  con- 
tended that  there  was  negligence  in  not  stopping  the  car  before 
reaching  the  railroad;  but  if  it  was  not  stopped  the  fact  had 
nothing  to  do  with  the  accident. 

[5]  There  were,  however,  very  general  charges  of  negligent 
management  of  the  car — so  general  in  fact,  as  to  admit  of  al- 
most any  evidence  respecting  what  was  done  in  its  manage- 
ment— and  also  general  charges  of  the  want  of  proper  care  to 
safely  carry  the  plaintiff. 

[6]  Under  these  charges  the  question  whether  it  was  negli- 
gence to  have  the  car  standing  from  three  to  five  minutes  on 
the  track  of  the  steam  railroad  without  any  precaution  to  as- 
certain whether  a  train  was  approaching  or  to  give  notice  to  such 
a  train  that  the  track  was  blocked  was  properly  submitted  to 
the  jury,  and  the  court  did  not  err  in  refusing  to  direct  a  ver- 
dict. 

[7]  On  the  examination  of  the  physician  who  attended  th^ 
plaintiff  he  testified  to  the  existence  of  the  bruise  on  the 
right  thigh  which  existed  for  a  few  weeks,  and  said  that 
the  plaintiff  had  soreness  over  the  lower  part  of  the  abdomen 
and  other  physical  troubles  peculiar  to  women;  that  she  became 
depressed,  morbid,  melancholy,  and  hysterical ;  and  that  she  had 
a  sense  of  suffocation,  and  suffered  from  a  loss  of  memory,  mor- 
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bidness,  brooding,  worry,  and  fear  that  some  calamity  would 
happen.  He  had  received  an  account  of  the  accident  from  her 
and  her  husband,  and  he  was  asked  the  question:  "Have  you 
an  opinion  whether  or  not  Mrs.  Schlauder  is  or  is  not  perma- 
nently injured  as  a  result  of  that  accident?"  The  question  was 
objected  to  on  the  ground  that  it  placed  the  doctor  in  the  posi- 
tion of  the  court  and  jury  to  determine  one  of  the  issues  in  the 
case,  but  the  objection  was  overruled.  He  answered  that  he 
had  an  opinion,  and  that  he  thought  she  was  permanently  injured. 
The  i:ule  is  that  a  witness  cannot  be  permitted  to  give  his  opin- 
ion on  the  very  fact  which  the  jury  is  to  determine.  Illinois 
Central  Railroad  Co.  v.  Smith,  208  111.  608,  70  N.  E.  628.  In 
City  of  Chicago  v,  Didier,  227  111.  571,  81  N.  E.  698,  it  was 
explained  that,  where  there  is  a  conflict  in  the  evidence  as  to 
whether  the  plaintiff  was  injured  in  the  manner  claimed,  it  is 
not  competent  for  witnesses  to  give  their  opinions  on  that  sub- 
ject ;  but  in  that  case  there  was  no  dispute  as  to  the  manner  and 
cause  of  the  injury,  nor  any  dispute  that  the  injury  to  the  plain- 
tiff's knee  was  caused  by  the  fall.  Inasmuch  as  there  was  no 
controversy  on  those  questions,  it  was  not  considered  improper 
to  ask  the  doctor  what  he  would  say  was  the  cause  of  the  con- 
dition in  which  he  found  the  knee.  There  were  the  same  ad- 
missions in  Chicago  Union  Traction  Co.  v.  Roberts,  229  111. 
481,  82  N.  E.  401,  and  Fuhry  v.  Chicago  City  Railway  Co., 
239  111.  548,  88  N.  E.  221.  That  was  not  the  case  here.  The 
evidence  was  admitted  while  the  plaintiff  was  making  out  her 
case  to  establish  the  cause  of  action  alleged,  and  the  plea  was 
not  guilty.  The  record  shows  no  admission  of  an  injury  to  the 
plaintiff;  but,  while  it  was  not  denied  that  the  plaintiff  fell,  the 
fact  that  she  was  injured  was  disputed,  and  the  evidence  for 
the  defendant  tended  to  prove  that  she  was  not  injured.  Two 
physicians  testifying  for  the  defendant,  in  answer  to  hypothet- 
ical questions  embracing  conditions  and  symptoms  testified  to 
by  the  plaintiff's  doctor,  gave  it  as  their  opinion  that  they  had 
no  relation  to  or  connection  with  the  accident.  Under  the  rule 
stated  in  the  Didier  Case  the  ruling  was  wrong. 

The  second  instruction  given  at  the  request  of  the  plaintiff 
stated  that  if  she  had  proved  the  allegations  in  one  or  more 
counts  of  her  declaration  and  was  injured  as  therein  alleged, 
and  the  injury  was  caused  by  or  through  the  negligence  of  the 
defendant  as  alleged  in  such  count,  she  was  entitled  to  recover. 

The  third  told  the  jury  that  if  they  believed  the  plaintiff  was 
injured,  as  alleged  in  some  one  count  of  the  declaration,  by 
reason  of  the  failure  of  the  defendant's  servants,  as  alleged  in 
the  declaration  or  some  count  thereof,  to  exercise  the  degree 
of  care  stated  in  the  instruction,  while  she  was  in  the  exercise 
of  ordinary  care  and  caution,  she  was  entitled  to  recover,  and 
they  should  find  the  defendant  guilty.     The  fourth  stated  that 
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if  the  defendant  was  guilty  of  negligence  as  charged  in  some 
one  count  of  the  plaintiff's  declaration,  and  by  reason  of  such 
negligence  the  plaintiff  was  injured  while  in  the  exercise  of 
ordinary  care,  they  should  find  the  defendant  guilty.  It  is  con- 
tended that  there  was  no  evidence  tending  to  sustain  the  allega- 
tions of  the  second  or  third  additional  counts,  and  therefore 
the  instructions  were  erroneous. 

[8]  It  has  always  been  the  rule  that  it  is  error  to  give  an 
instruction  telling  the  jury  that  if  a  certain  fact  exists  a  certain 
rule  of  law  applies  or  a  certain  verdict  is  to  be  returned,  if.  there 
is  no  evidence  of  the  fact.  Such  instructions  must  be  based 
upon  evidence  in  the  case,  and  a  statement  of  a  hypothesis  of 
fact  virtually  tells  the  jury  that  there  is  evidence  from  which 
they  may  believe  in  the  existence  of  the  fact,  and  if  there  is  no 
evidence  the  instruction  is  misleading.  Alexander  v.  Town  of 
Mt.  Sterling,  71  111.  366;  Indianapolis  &  St.  Louis  Railroad  Co. 
V.  Miller,  71  III.  463;  Nieman  v,  Scnitker,  181  111.  400,  55  N. 
E.  151;  Spring  Valley  Coal  Co.  v,  Robizas,  207  111.  226,  69  N. 
E.  925. 

[9]  If  the  court,  instead  of  stating  an  h)rpothesis  of  fact 
and  basing  thereon  a  rule  of  law  or  direction  to  the  jury,  refers 
the  jury  to  the  declaration  or  to  the  several  counts,  the  instruc- 
tion is  equivalent  to  one  embodying  facts  stated  in  the  decla- 
ration as  such  a  hypothesis.  The  jury  must  go  to  the  declara- 
tion or  the  several  counts  to  learn  the  facts  which  the  court 
says  they  are  to  believe  from  the  evidence;  but,  if  that  method 
is  employed,  it  is  held  not  improper  to  give  the  instruction,  al- 
though there  is  no  evidence  to  sustain  some  of  the  counts.  That 
rule  was  stated  in  the  recent  case  of  Chicago  City  Railway  Co. 
V,  Foster,  226  III.  288,  80  N.  E.  762,  where  several  cases  holding 
the  same  doctrine  were  reviewed.  The  argument,  therefore, 
that  these  instructions  were  erroneous  because  there  was  no  evi- 
dence tending  to  support  some  of  the  counts  referred  to  in 
them,  cannot  be  sustained. 

[10,  11]  There  was  at  least  one  count,  however,  which  al- 
leged a  fact  and  charged  it  to  be  negligence  which  was  proved 
by  the  evidence  but  did  not  entitle  the  plaintiff  to  recover  or  au- 
thorize a  verdict  of  guilty.  The  charge  in  the  third  additional 
count  was  that  the  defendant  failed  to  bring  its  car  to  a  stop  at  a 
reasonable  distance  from  the  steam  railroad  and  then  and  there 
failed  to  use  any  reasonable  precaution  to  ascertain  whether  or 
not  any  train  or  locomotive  was  then  and  there  approaching  on 
said  steam  railroad  and  carelessly  and  negligently  ran  and  pro- 
pelled its  car  over  and  onto  said  railroad  tracks.  Witnesses  testi- 
fied that  the  car  did  not  stop  before  reaching  the  tracks  of  the 
Grand  Trunk  Railroad ;  but  there  was  an  utter  failure  to  connect 
the  act  with  the  injury  to  the  plaintiff.  According  to  the  uncon- 
tradicted testimony  of  the  plaintiff*s  witnesses  the  car  stood  on  the 
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tracks  from  three  to  five  minutes,  and  it  would  have  availed 
nothing  if  it  had  been  stopped  and  the  conductor  had  looked  for 
the  train,  v^'hich  was  from  a  mile  and  a  half  to  two  miles  dis- 
tant If  he  had  looked  he  would  have  seen  nothing;  but  the 
failure  to  stop  the  car  and  look  was  alleged  as  a  fact  and 
charged  as  negligence,  and  there  was  evidence  to  prove  the  fact. 
The  first  point  made  by  counsel  in  support  of  the  refusal  to 
direct  a  verdict  is  that  the  evidence  conclusively  established 
the  negligence  of  the  defendant  in  not  bringing  its  car  to  a  stop 
before  it  reached  the  railroad  tracks,  and  the  testimony  of  wit- 
nesses is  recited  at  length  to  show  that  the  fact  was  proved. 
If  learned  counsel  take  that  view  of  the  liability  of  the  defend- 
ant for  the  accident,  it  certainly  cannot  be  said  that  the  instruc- 
tions were  not  calculated  to  mislead  the  jury  and  induce  them  to 
adopt  the  same  theory. 

[12]  Furthermore,  the  practice  of  giving  instructions  refer- 
ring the  jury  to  the  declaration  has  been  repeatedly  disapproved. 
The  evidence  as  to  whether  there  was  any  substantial  injury 
to  the  plaintiff,  and  the  extent  of  such  injury,  if  there  was  any, 
was  conflicting,  and  the  errors  pointed  out  were  prejudicial  to 
the  defendant. 

The  judgments  of  the  Appellate  and  circuit  courts  are  re- 
versed, and  the  cause  remanded  to  the  circuit  court. 

Reversed  and  remanded. 
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&  St.  p.  R.  Ry.  Co. 

(Supreme  Court  of  Wisconsin,  Jan.  30,  1912.) 
[134  N.  W.  Rep.  379.] 

Carriers — Loss  of  Baggage — Bailee  for  Hire — Contracts. — A  car- 
rier posted  in  its  baggageroom  at  a  depot  a  notice,  fixing  charges 
for  storage  of  baggage  remaining  over  24  hours.  A  passenger,  with 
knowledge  of  and  in  reliance  on  the  notice,  deposited  baggage  and 
obtained  a  claim  check,  intending  to  pay  and  tendering  payment  of 
the  prescribed  charges.  Held,  that  the  carrier  was  a  bailee  for  hire, 
and  if  it  did  not  intend  to  avail  itself  of  the  right  to  charge  it  was 
required  to  so  inform  the  passenger  at  the  time  he  offered  the  bag- 
gage for  storage;  and  hence  it  was  liable  for  loss  of  the  baggage. 

Appeal  and  Error — Verdict — Presumptions. — Where  the  evidence 
is  conflicting,  the  court  on  appeal  must  assume  that  the  jury  found 
for  the  successful  party  under  proper  instructions,  in  the  absence 
from  the  bill  of  exceptions  of  the  instructions. 

Carriers — Loss  of  Baggage — "Baggage."* — A  traveling  salesman's 
sample  case,  containing  patterns  and  designs  used  in  the  business  of 
soliciting  orders,  carried  by  him  in  the  passenger  coach,  is  ordinary 
baggage,  within  a  notice  of  the  carrier  for  the  storage  of  baggage, 
and  fixing  charges  for  storage  on  each  piece  of  baggage  after  re- 
maining at  the  station  for  a  specified  time;  and  baggage,  within  the 
notice,  is  not  limited  to  baggage  coming  from  or  destined  to  a  bag- 
gage car,  but  applies  to  baggage  in  the  possession  of  a  passenger 
at  the  end  of  his  destination,  and  left  for  storage  until  called  for. 

Carriers — Loss  of  Baggage — Storage — Place. — Where  a  carrier 
maintained  two  places  in  its  depot  for  the  storage  of  baggage  at 
slightly  different  rates,  a  passenger  had  the  option  to  select  either 
place,  in  the  absence  of  any  objection  by  the  carrier  that  the  right 
place  was  not  selected  when  he  tendered  the  baggage  for  storage; 
and  the  carrier,  by  accepting  it  for  storage  in  one  place,  was  es- 
topped from  asserting  that  it  should  have  been  taken  to  the  other 
place. 

Warehousemen — Liability — Burden  of  Proof. t — Where  goods  are 
stored  for  hire  with  a  warehouseman,  and  there  is  a  failure  to  deliver 
on  proper  demand,  the  owner,  to  establish  a  prima  facie  case,  need 
not  show  specific  acts  of  negligence,  and  to  escape  liability  the  bur- 
den is  on  the  warehouseman  to  show  that  the  failure  to  deliver  did 
not  result  through  any  negligence;  and  inability  to  give  any  ex- 
planation of  how  a  loss  occurred  raises  a  presumption  of  negligence, 
authorizing  a  recovery. 

♦See  extensive  note,  40  R.  R.  R.  241,  63  Am.  &  Eng.  R.  Cas.,  N. 
S.,  241. 

tSee  extensive  note,  26  R.  R.  R.  332,  49  Ara.  &  Eng.  R.  Cas.,  N. 
S.,  332. 
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Appeal  from  Circuit  Court,  Milwaukee  County;  O.  T.  Wil- 
liams, Judge. 

Action  by  the  Milwaukee  Mirror  &  Art  Glass  Works  against 
the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

Carl  Reiman,  an  employee  of  plaintiff,  was  a  passenger  on  the 
defendant  road  from  Arena  to  Milwaukee,  carrying  with  him 
in  the  passenger  coach  a  sample  case  belonging  to  plaintiff, 
which  contained  patterns  and  designs  used  in  its  business  in 
soliciting  orders.  The  case  was  26  inches  long,  17  .inches 
wide,  5  inches  high,  weighed  about  40  pounds,  and  contained,  in 
part,  valuable,  breakable  patterns,  and  was,  for  that  reason,  not 
checked  in  the  baggage  car.  When  Reiman  arrived  at  the  Un- 
ion Depot  in  Milwaukee,  not  knowing  whether  the  case  would 
be  needed  at  plaintiff's  place  of  business  before  he  went  out  on 
another  trip,  he  took  it  to  the  baggageroom,  asked  to  have  it 
stored,  and  received  a  claim  check.  At  the  time  he  stored  it,  de- 
fendant had  posted  in  the  baggageroom  a  notice,  the  sixth  para- 
graph of  which  read  as  follows:  "Storage  will  be  charged  on 
each  piece  of  baggage,  either  inbound  or  outbound,  checked  or 
not  checked,  remaining  at  station  over  twenty-four  hours,  as  fol- 
lows: The  first  twenty- four  hours  free.  The  second  twenty- 
four  hours,  or  fraction  thereof,  twenty-five  cents.  For  each 
succeeding  twenty-four  hours  or  fraction  thereof,  ten  cents." 
Reiman  was  well  aware  of  the  contents  of  this  notice,  and  testi- 
fied he  stored  the  sample  case  pursuant  to  the  terms  thereof. 
A  week  later  he  sent  for  it,  tendered  the  claim  check,  and  the 
correct  amount  of  storage  charges  as  per  terms  of  the  notice, 
but  it  could  not  be  found.  This  action  was  brought  to  recover 
the  value  of  the  sample  case  and  contents.  The  jury  found  for 
plaintiff,  and  from  a  judgment  entered  on  the  verdict  in  its  favor 
the  defendant  appealed. 

C.  H,  Van  AlsHne,  H.  J.  Killilea,  and  Rodger  M.  Trump,  for 
appellant. 

M,  C.  Krause,  for  respondent. 

ViNjE,  J.  (after  stating  the  facts  as  above.)  [1]  The  de- 
fendant claims  the  bailment  was  a  gratuitous  one,  and,  since  no 
gross  negligence  was  shown  on  its  part,  plaintiff  was  not  entitled 
to  recover.  Reliance  is  placed  upon  the  case  of  Minor  v.  Chi- 
cago &  Northwestern  Railway  Company,  19  Wis.  40,  88  Am. 
Dec.  670,  to  sustain  this  position.  There  a  passenger  at  the  end 
of  the  journey  handed  her  valise  to  the  baggageman,  with  the  re- 
quest that  he  keep  it  for  her  a  few  hours  till  she  sent  for  it,  and 
the  court  very  properly  held  that  the  evidence  showed  beyond 
all  question  a  gratuitous  bailment.  There  was  no  evidence  that 
the  defendant  stored  baggage  for  hire,  or  that  the  plaintiff  so 
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understood,  or  that  she  expected  to  pay  for  the  bailment.  Both 
parties  unquestionably  understood  at  the  time  the  request  was 
made  that  there  would  be  no  charge  for  the  service  rendered. 
In  the  instant  case,  however,  the  defendant,  by  the  posted  notice, 
held  itself  out  as  a  bailee  for  hire  of  baggage,  and  announced 
the  terms  of  such  bailment.  The  plaintiff's  employee  knew 
of  such  holding  out,  and  delivered  the  case  to  it,  relying  upon 
the  fact  that  the  terms  of  the  bailment  were  fixed  by  the  notice. 
Under  the  terms  thereof,  the  defendant  had  a  right  to  charge, 
and  if  ^it  did  not  intend  to  avail  itself  of  such  right  it  was  its 
duty  to  so  inform  Reiman  at  the  time  he  offered  the  case,  for 
storage.  Dimmick  v,  Milwaukee  &  St.  Paul  Railway  Co.,  18 
Wis.  471.  The  latter  case  rules  the  present  one,  so  far  as  the 
effect  of  the  posted  notice  is  concerned,  assuming  the  sample 
case  in  question  to  be  baggage,  within  the  meaning  of  paragraph 
"6  thereof.  In  the  Dimmick  Case,  the  court  held  that  a  request 
to  keep  goods  for  a  short  time  would  be  considered  a  request  to 
keep  them,  pursuant  to  the  terms  of  a  posted  notice  of  the  de- 
fendant, even  though  the  plaintiff  did  not  know  of  such  notice, 
unless  an  agreement  to  store  free  for  the  whole  time  was  made. 
That  case  goes  further  than  it  is  necessary  to  go  in  the  present 
case  to  hold  the  bailment  one  of  hire,  for  here  the  uncontra- 
dicted evidence  is  that  Reiman  expected  to  pay,  and  did  tender, 
the  charges  prescribed  in  the  notice. 

[2]  Defendant  further  claims  that  it  was  not  the  custom  to 
charge  for  such  storage  as  was  given  plaintiff's  sample  case. 
But  upon  this  question  the  evidence  is  conflicting,  Reiman  testi- 
fying that  he  had  previously  paid  for  similar  storage,  while  de- 
fendant's general  baggage  agent  said  no  charge  was  ever  made 
for  storage  of  inbound  baggage,  unless  it  was  checked  out  again ; 
that  is,  unless  it  was  actually  checked  and  sent  out  on  a  baggage 
car.  In  other  words,  it  was  the  custom  to  make  no  charge  for 
storage,  unless  the  baggage  actually  came  in  or  went  out  on  a 
baggage  car.  Were  plaintiff's  right  to  recover  dependent  upon 
proving  that  he  had  paid  for  similar  storage,  we  must  assume 
the  jury  found  in  its  favor  upon  the  question  under  proper  in- 
structions, in  the  absence  from  the  bill  of  exceptions  of  the 
charge  to  the  jury.     Casper  v.  State,  47  Wis.  535,  2  N.  W.  1117. 

[3]  Was  the  sample  case  baggage,  within  the  meaning  of  the 
notice?  It  says:  "Storage  will  be  charged  on  each  piece  of 
baggage,  either  inbound  or  outbound,  checked  or  not  checked, 
remaining  at  station  over  twenty-four  hours."  The  defendant 
contends  that  the  notice  applies  only  to  baggage  coming  from, 
or  destined  to,  a  baggage  car,  and  does  not  apply  to  baggage  in 
the  possession  of  a  passenger  at  the  end  of  his  destination,  and 
left  for  storage  till  called  for,  unless  it  is  rechecked  and  sent  to 
a  baggage  car.  There  is  nothing  in  the  notice  requiring  or  even 
suggesting  such  a  narrow  construction.     The  words  are,  "bag- 
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gage  inbound  or  outbound,  checked  or  not  checked."  An  ordi- 
nary person  reading  the  notice  would,  we  think,  utterly  fail  to 
detect  any  gratuitous  bailment  possible  under  it,  much  less  pro- 
vided by  it,  except  for  the  first  24  hours.  The  language  is  gen- 
eral ;  and  it  is  evident  the  words  of  the  notice  apply  as  well  to 
baggage  that  has  not  been  in  a  baggage  car,  or  is  not  intended  for 
one,  as  to  that  which  has  or  is.  There  is  no  claim  that  the 
sample  case  was  not  baggage,  on  the  ground  that  it  contained 
patterns  and  designs,  and  was  not  such  personal  effects  of  a  pas- 
senger as  may  be  necessary  for  his  journey.  So  we  must  con- 
sider it  as  ordinary  baggage. 

[4]  Defendant  also  had  a  notice  posted  reading,  "Parcels  and 
hand  baggage  checked  at  news  stand  opposite  ticket  office,"  and 
it  insists  that  it  was  Reiman^s  duty  to  take  the  sample  case  to 
the  news  stand,  and  have  it  checked  there.  The  time  to  suggest 
that  duty  was  when  it  was  tendered  for  storage  at  the  baggage- 
room,  and  not  after  it  had  been  accepted  and  lost.  The  fact  that 
the  defendant  maintained  two  places  for  the  storage  of  baggage, 
providing  for  slightly  different  rates,  left  it  optional  with  plain- 
tiff to  select  either  one.  This  must  certainly  be  held  to  be  so, 
in  the  absence. of  any  objection  by  the  defendant  that  the  right 
place  was  not  selected  when  he  tendered  the  sample  case  for 
storage.  By  accepting  it  for  storage  in  the  baggageroom,  the 
defendant  is  foreclosed  from  claiming  that  it  should  have  been 
taken  to  the  parcel  room. 

fS]  There  is  no  evidence  of  any  gross  negligence,  and  the  evi- 
dence of  ordinary  negligence  is  meager.  However,  where  goods 
are  stored  with  a  common  carrier  or  warehouseman,  and  there  is 
a  failure  to  deliver  upon  proper  demand,  the  owner  need  not 
show  specific  acts  of  negligence  to  make  a  prima  facie  case  en- 
titling him  to  recover.  To  escape  liability,  the  burden  is  cast 
upon  the  defendant  to  show  that  the  failure  to  deliver  did  not 
result  through  any  negligence  on  its  part.  Terry  v.  Southern 
Railway  Co.,  81  S.  C.  279,  62  S.  E.  249,  18  L.  R.  A.  (N.  S.)  295, 
and  note ;  Van  Zile,  Bail  &  Car.  (2d  Ed.)  §  204.  See,  also,  Hilde- 
brand  v,  Carroll,  106  Wis.  324,  82  N.  W.  145,  80  Am.  St.  Rep. 
29.  Defendant  was  unable  to  give  any  explanation  of  how  the 
loss  occurred.  Under  such  circumstances,  a  presumption  of 
negligence  arises  sufficient  to  entitle  plaintiff  to  recover. 
Browning  v,  Goodrich  Trans.  Co.,  78  Wis.  391,  47  N.  W.  428,  10 
L.  R.  A.  415,  23  Am.  St.  Rep.  414:  Bagley  Elevator  Co.  v.  Am. 
Ex.  Co.,  63  Minn.  142,  65  N.  W.  264. 

Judgment  affirmed. 
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Liv^sidge;  V,  Berkshire  St.  Ry.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Berkshire,  Nov.  28,  1911.) 

[96  N.  E.  Rep.  665.] 

Carriers — Street  Railways — Passeng^ers  Ridings  in  Vestibule — Cus- 
tom— ££Fect — That  a  street  railway  has  customarily  permitted  pas- 
sengers to  ride  in  the  vestibule  of  cars  does  not  preclude  a  conductor 
from  requiring  a  passenger  either  to  go  inside  the  car  or  to  get  off 

Trial  —  Instructions  —  Refusal  —  Matter  Covered, — An  instruction 
substantially  covered   by  one  given   is   properly   refused. 

Carriers — Street  Railways — Passengers  Riding  in  Vestibule — Ejec- 
tion.— That  a  street  car  passenger  has  paid  his  fare  and  been  re- 
ceived as  a  passenger  does  not  entitle  him  as  a  matter  of  law  to 
ride  in  the  vestibule  until  he  can  with  a  reasonable  degree  of  dili- 
gence gain  admission  inside  the  car. 

Exceptions  from  Superior  Court,  Berkshire  County. 

Action  by  Nora  A.  Liversidge,  administratrix,  against  the 
Berkshire  Street  Railway  Company.  Verdict  for  plaintiff,  and 
she  brings  exceptions.    Exceptions  overruled. 

Noxon  &  Eisner  and  John  B.  Cummings,  for  plaintiff. 
Henry  IV,  Ely  and  Jos,  B,  Ely,  for  defendant. 

Morton,  J.  These  are  two  actions  of  tort  arising  out  of  an 
assault  committed  by  a  conductor  of  the  defendant  company  on 
the  plaintifTs  intestate  while  ejecting  him  from  one  of  the  de- 
fendant's cars.  The  injuries  received  by  the  plaintiff's  intestate 
resulted  in  his  death.  One  action  is  for  conscious  suffering  and 
the  other  for  his-  death.  There  was  a  verdict  for  the  plaintiff 
in  each  case  with  which  the  plaintiff  is  dissatisfied  and  the  cases 
are  here  on  her  exceptions  to  the  rejection  of  evidence  and  to 
the  refusal  of  the  presiding  justice  to  give  certain  rulings  that 
were  requested. 

The  plaintiff  introduced  evidence  tending  to  show  that  her  in- 
testate boarded  a  car  at  the  rear  and  that  the  car  was  crowded 
so  that  he  could  not  enter  it  and  he  remained  standing  in  the 
vestibule;  that  the  conductor  spoke  to  him  and  told  him  he  must 
go  into  the  car  or  get  off  and  he  replied  that  if  the  conductor 
would  find  him  a  place  he  would  go  in;  that  the  conductor  re- 
peated his  direction  to  go  into  the  car  or  get  off  once  or  twice  and 
then  stopped  the  car  and  again  told  the  plaintiff's  intestate  to  go 
in  and  he  replied  there  was  not  room  and  the  conductor  then 
ejected  him  by  pushing  him  backwards  off  the  steps  of  the  car 
thereby  causing  the  injuries  complained  of.  The  defendant  in- 
troduced evidence  tending  to  contradict  that  of  the  plaintiff  as 
to  some  of  the  circumstances  under  which  the  assault  occurred. 
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The  jury  found  in  answer  to  two  questions  submitted  to  them 
by  the  presiding  justice  that  the  intestate  was  not  a  passenger 
and  was  not  in  the  exercise  of  due  care. 

[1]  The  plaintiff  offered  to  show,  as  bearing  upon  the  question 
of  her  intestate's  due  care  and  the  negligence  of  the  defendant, 
that  at  the  time  of  the  alleged  assault  there  was  a  custom  which 
had  existed  for  a  long  time  for  passengers  to  ride  in  the  vestibules 
of  defendant's  cars  and  that  this  custom  was  known  to  the  de- 
fendant and  no  objection  was  made  to  passengers  so  riding. 
The  evidence  was  excluded,  and  the  plaintiff  excepted,  and  we 
think  that  the  evidence  was  rightly  excluded.  The  custom,  even 
if  it  existed,  did  not  compel  the  defendant  to  permit  passengers 
to  ride  in  the  vestibule.  The  only  effect  of  it  was  to  justify  pas- 
sengers in  riding  in  the  vestibule  in  the  absence  of  any  objection 
thereto  on  the  part  of  the  person  or  persons  in  charge  of  the 
running  of  the  car.  Uncontradicted  evidence  on  both  sides 
showed  that  plaintiff's  intestate  was  told  by  the  conductor  either 
to  go  inside  the  car  or  to  get  off.  We  do  not  see,  therefore,  how 
the  existence  of  the  custom  was  material.  The  fact  that  plain- 
tiff's intestate  was  directed  by  the  conductor  to  go  inside  or  get 
off  distinguishes  this  case  from  those  relied  on  by  the  plaintiff 
to  show  that  evidence  of  a  custom  on  the  part  of  passengers  to 
ride  in  the  vestibule  or  on  the  platform  was  admissible. 

What  we  have  said  disposes,  we  thing,  of  the  first  two  re- 
quests. The  first  of  those  was  that  it  was  for  the  jury  to  say 
whether  a  rule  of  the  company  which  had  been  introduced  in  evi- 
dence requiring  conductors  to  keep  the  rear  platform  and  steps 
clear  of  passengers  when  there  was  room  inside  was  intended  to 
be  enforced  by  the  company.  The  second  was  that  in  passing 
upon  the  question  whether  the  rule  was  intended  to  be  enforced 
evidence  of  the  custom  for  passengers  to  ride  upon  the  rear 
platform  without  objection  was  competent  for  the  consideration 
of  the  jury.  There  was  nothing  to  show  except  the  alleged  cus- 
tom that  the  company  had  waived  the  rule.  As  we  have  said 
the  alleged  custom  did  not  compel  the  company  to  allow  passen- 
gers to  ride  in  the  vestibule  or  on  the  rear  platform  and  when 
passengers  were  notified  to  go  inside  or  get  off  the  car  the  cus- 
tom ceased  to  be  of  any  consequence.  We  think  that  these  re- 
quests were  rightfully  refused. 

[2,  3]  The  third  request  was  given  in  substance  and  effect  so 
far  as  it  properly  could  be  given.  We  do  not  think  that  under 
the  rule  of  the  company,  or  otherwise,  it  could  be  said  as  matter 
of  law  that  the  plaintiff's  intestate  having  paid  his  fare  and  been 
received  as  a  passenger  had  a  right  to  ride  in  the  vestibule  until 
he  could  with  a  reasonable  degree  of  diligence  gain  admission  in- 
side said  car. 

He  was  subject  to  the  direction  of  the  conductor  even  after  he 
43  R  R  R— 39 
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had  paid  his  fare  and  been  received  as  a  passenger,  and  if  he  was 
requested  by  the  conductor  to  go  inside  or  get  off  the  car  he  was 
bound  to  do  so  leaving  the  question  if  there  was  any  of  the  right- 
fulness of  the  conductor's  action  for  future  settlement. 

The  result  is  that  we  think  that  the  exceptions  should  be  over- 
ruled. 

So  ordered. 


Keeley  v.  City  Electric  Ry.  Co. 

(Supreme  Court  of  Michigan,  Dec.  29,  1911.) 
[133   N.   W.   Rep.   1085.] 


f — Duty  of  Conductor.* — A  street 
car  conductor,  when  signaled  to  stop  to  discharge  passengers,  must 
ascertain  how  many  intend  to  alight  and  wait  long  enough  to  allow 
them  to  alight  safely,  by  exercising  reasonable  diligence,  and  must 
ascertain  that  no  passenger  is  in  a  position  of  danger  when  the  car 
is  again  started. 

Carriers  —  Passengers  —  Receiving  Passengers — Care  Required — 
Street  Cars. — The  rule  as  to  the  care  required  by  street  car  con- 
ductors in  stopping  and  holding  the  cars  to  receive  passengers  is 
the  same  as  that  applicable  in  discharging  them. 

Carriers — Passengers — Injuries  in  Boarding — Instructions. — Instruc- 
tions, in  an  action  by  a  nine  year  old  boy,  injured  by  the  starting 
of  a  street  car  while  attempting  to  board  the  rear  platform  of  the 
front  car  after  descending,  at  a  stop,  from  the  front  platform  of 
the  trailer,  held  to  correctly  state  the  rules  of  law  applicable. 

Carriers — Passengers — Personal     Injuries — Instructions. — Requested 

charge,  in  an  action  by  a  nine  year  old  boy,  injured  by  the  starting 
of  a  street  car  while  attempting  to  board  the  rear  platform  of  the 

• 

♦For  the  authorities  in  this  series  on  the  subject  of  negligence  in 
starting  a  street  car  while  a  passenger  is  attempting  to  board  car, 
find  seat,  or  alight,  see  last  paragraph  of  foot-note  of  Central  Ken- 
tucky T.  Co.  V.  Combs  (Ky.),  41  R.  R.  R.  485,  64  Am.  &  Eng.  R. 
Cas.,  N.  S.,  485;  Louisville  Ry.  Co.  v.  Wilder  (Ky.),  41  R.  R.  R.  148. 
64  Am.  &  Eng.  R.  Cas.,  N.  S.,  148;  foot-note  of  Formiller  v.  Detroit 
United  Ry.  (Mich.),  40  R.  R.  R.  729,  63  Am.  &  Eng.  R.  Cas.,  N.  S., 
729. 

For  the  authorities  in  this  series  on  the  duty  to  give  passengers 
time  to  alight,  see  first  paragraph  of  foot-note  of  Central  Kentucky 
T.  Co.  V.  Combs  (Ky.),  41  R.  R.  R.  485,  64  Am.  &  Eng.  R.  Cas., 
N.  S.,  485;  first  foot-note  of  Lexington  Ry.  Co.  v.  Lowe  (Ky.),  40  R. 
R.  R.  718,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  718;  last  foot-note  of  Mont- 
gomery V.  Colorado  Springs,  etc.,  Co.  (Colo.),  40  R.  R.  R.  697,  63 
Am.  &  Eng.  R.  Cas.,  N.  S.,  697. 
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front  car  after  descending,  at  a  stop,  from  the  front  platform  of  the 
trailer,  held  properly  refused. 

Carriera—Passengerft-— Carrier's  LiabUity.t— A  street  car  company 
is  not  an  insurer  of  a  passenger's  safety. 

Carriers — Passengers — Injuries — Instructions. — Plaintiff,  a  boy  of 
nine  years,  was  riding  on  the  front  platform  of  a  trailer  of  one  of 
defendant's  street  cars,  the  cars  being  crowded,  and  when  the  car 
stopped  at  a  street  crossing  he  stepped  off  into  the  street  to  get 
on  the  rear  platform  of  the  car  ahead;  there  being  no  passageway 
between  the  cars.  The  train  started  while  he  had  hold  of  the  railing, 
dragging  him  some  distance  and  throwing  him  under  the  car.  Held, 
that  the  court  in  its  charge  might  have  properly  referred  to  .the 
length  of  time  the  cars  were  stopped  and  the  plaintiff's  rather  un- 
usual conduct  in  getting  off  to  change,  places,  and  it  would  have 
been  error  to  refuse  to  do  so  if  requested. 

Carriers — Passengers.* — When  a  street  car  has  stopped  for  such 
a  time  that  one  able  to  alight  or  enter  with  reasonable  speeH  could 
have  done  so,  the  conductor  may  rely  on  the  assumption  that  the 
purpose  of  stopping  the  cars  is  accomplished  in  the  absence  of  con- 
trary knowledge. 

Trial — Argument — Improper  Argtmient. — In  an  action  by  a  nine 
year  old  boy  for  injuries  received  by  the  sudden  starting  of  a  street 
car  which  he  was  attempting  to  board,  argument  of  counsel  held  in- 
flammatory and  improper. 

Trial — Improper  Argument — Action  of  Court. — In  an  action  against 
a  street  railroad  company  for  injuries  to  a  young  boy,  counsel  for 
plaintiff,  after  some  quite  inflammatory  remarks,  argued  the  law  to 
the  jury  as  to  the  defendant's  duty  to  care  for  a  young  child,  stating 
it  incorrectly,  whereupon,  on  objection  by  the  defense,  the  court 
stated  that  he  disagreed  with  plaintiff's  counsel.  The  latter  stated 
that  he  understood  he  could  argue  his  view  of  the  law  to  the  jury, 
whether  right  or  wrong.  The  court  replied  that  counsel  might  go 
ahead,  that  it  was  for  him  to  determine,  that  he  had  wide  experi- 
ence in  trying  cases,  and  that  the  court  would  not  stop  him.  Held, 
that  the  action  of  the  court  was  not  sufficient  to  render  the  argu- 
ment nonprejudicial;  the  court's  remarks  being  .susceptible  of  the 
meaning  that  counsel's  views  were  as  likely  to  be  right  as  those 
of  the  court. 

Error  to  Circuit  Court,  St.  Clair  County;  Harvey  Tappan, 
Judge. 

Action  by  George  A.  Keeley  against  the  City  Electric  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

The  plaintiff,  then  nine  years  old,    fell   or   was  thrown  under 

*See  (*)  on  preceding  page. 

tSee  first  fopt-note  of  Louisville  Ry.  Co.  v.  Wilder  (KyJ,  41  R. 
R.  R.  148,  64  Am.  &  Eng.  R.  Cas.,  'N.  S..  148;  Denver  City  Tramway 
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the  wheels  of  one  of  defendant's  cars  and  was  injured.     The 
time  was  the  afternoon  of  December   24,    1901.     The   case   for 
plaintiff,  indicated  by  the   declaration   and    supported   by   testi- 
mony, may   be   stated   as    follows :    He,  unattended,  boarded  a 
train  of  defendant's   cars,   consisting  of   a  motor  car  and  two 
trailers,  at  a  railroad  station  in  Port  Huron,  taking  his  place — 
the  cars  being  crowded  and  the  platforms  occupied  by  passen- 
gers— on  the    front   platform   of   the   rear   car.    There   was   a 
single  track,  and  passengers  could,  and  did,  enter  and  leave  the 
cats  from  either  side.     On  the  journey    towards   the   business 
center  of-lhe  city,   at   a  certain   street   crossing,   the   train  was 
stopped.     Plaintiff  stepped  upon  the   street   for   the  purpose  of 
getting  upon  the  rear  platform  of  the  car  aliead  of  that  on  which 
he  had  been  riding.     While  doing  so,  the  train  was  started,  and 
he,  having  secured  a  hold  upon  the  platform  railing  of  the  car, 
v9^s  dragged  for  some  distance,  lost  his  hold,  and  was  run  over. 
There  was  no  passageway  from  one  car  to  another.     There  was 
but  one  conductor.     It  is  not  claimed  that  the  conductor  saw  the 
plaintiff  or  knew  or  had  notice  of  his  intention  to  change  his  po- 
sition.    It  does  not  appear  that  plaintiff  did  not  occupy  a  safe 
position  on   the   rear  trailer.     In   this   charge  to  the  jury  the 
learned  trial  judge,  after  stating,  concisely  and  clearly,  the  claims 
of  the  jparties,  added :    "These  are  the  salient  points  of  the  claims 
of  the  respective  parties.     In  addition,  the  attorneys  for  both 
parties  have  explained  their  claims  in  detail,  and  you  may  con- 
sider them  in  connection  with  this  concise  statement  made  by  the 
court."     He   further   said  that   under   the  declaration   plaintiff 
must  establish  at  least  two  facts :     First,  that  the  car  had  come 
to  a  standing  position  when  he  attempted  to  board   it;   second, 
that  it  was  suddenly  started  f  rom^  a  standing  position  as  plaintiff 
was  boarding  it.    He  also  advised  them  that  if  these  facts  were  es- 
stablished  by  a  preponderance  of  the  evidence,  "if  plaintiff  did 
board  the  trailer  at  the  Tunnel  Depot  and  rode  from  there  to 
Minnie  street  as  he  claims,  and  there  got  off  the  trailer  and  im- 
mediately took  hold  of  the  handholds  and  put  his  feet  upon  the 
next  car,  at  that  moment  when  it  was  standing  still,  he  was  a 
passenger  and  entitled  to  the  same  reasonable  precaution  against 
accident  that  any  other  passenger  similarly  situated  would  be  en- 
titled to.    You   will  recall  that  there  is  no  proof,  that  the  con- 
ductor did  in  fact  see  the  plaintiff  attempt  to  board  the  standing 
car,  so  the  question  is:   If  he  was  so  boarding  the  car,  should 
the  conductor,  in  the  exercise  of  reasonable   care   in   examining 
the  approaches  to  his  car,  for   intending  passengers,   have   seen 
him  and  have  known  that  tlie  starting  of  the  car,  under  the  con- 
ditions that  existed,  would  be  likely  to  cause  his  injuries?" 

The  jury  was  also  instructed: 

"Now,  as  to  the  duty  of  the  company  to  passengers  attempting 
to  board  the  car :     You  are  instructed  that  where  any  street  car 
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has  stopped  at  a  street  crossing  to  allow  one  or  more  passengers  to 
alight,  in  a  populated  community,  it  is  the  duty  of  those  in  charge 
of  the  car  to  be  alert  to  ascertain  whether  there  are  also  intend- 
ing passengers  attempting  to  board  the  same  car  or  cars.  If  a 
car  has  either  stopped  to  let  off  a  passenger  or  for  any  other  rear 
son,  an  intending  passenger  at  a  street  crossing  would  have  a  right 
to  take  advantage  of  that  fact  and  board  the  car. 

"In  exactly  the  same  manner,  if  you  find  from  the  proofs  that 
the  plaintiff  was  riding  upon  the  front  steps  of  the  rear  trailer^ 
and  the  platform  and  steps  were  crowded  with  passengers,  as  he 
states,  then  he  would  have  a  right  to  step  down  upon  the  ground 
and  step  to  and  upon  the  steps  of  the  platform  of  the  next  car 
while  that  car  was  standing  still  upon  the  track. 

"You  are  further  instructed  that  when  he  left  the  steps  of  the 
car,  if  he  did  so,  and  stepped  down  upon  the  ground  to  board  the 
next  car  while  it  was  standing  still  upon  the  track,  then  while  he 
was  upon  the  street  he  occupied  the  same  position  and  was  en- 
titled to  the  same  degree  of  caution  on  the  part  of  the  employees 
of  the  company  as  any  other  person  who  might  have  been  at- 
tempting to  board  the  car  while  it  was  standing  still,  and  no  fur^ 
ther  or  different  degree  of  care  was  due  to  him  than  to  any  other 
passenger  attempting  to  board  the  same  car  under  like  circum- 
stances. 

"The  reason  for  applying  this  rule  is  plain.  As  I  have  here- 
tofore said,  it  is  plaintiff's  claim  that  he  was  upon  the  ground  in 
a  safe  position  just  before  he  attempted  to  get  on  the  car.  There 
is  nothing  to  show  that  he  was  not  as  able  to  step  up  from  the 
street  upon  the  step  and  platform  of  the  standing  car  as  any 
older  person  in  the  same  position.  There  is  no  proof  at  all  of 
his  inabiHty  to  do  this,  and  you  have  no  right  to  assume  such  in-r 
ability  on  his  part  to  do  this.  Therefore  the  same  degree  of 
care  and  watchfulness  for  boarding  passengers  applies  in  this 
case  as  applies  in  the  case  of  all  passengers  under  like  circum- 
stances.    *    *     * 

"If  you  find  from  the  proofs  that  the  boy  was  in  fact  board* 
ing  a  standing  car  and  in  a  dangerous  position,  and  also  find  that 
the  conductor  failed  to  exercise  reasonable  care  and  prudence  to 
discover  the  presence  of  boarding  passengers  at  the  time  the  car 
was  started  up  and  plaintiff  injured,  then  your  verdict  should  be 
for  the  plaintiff.  If,  on  the  other  hand,  the  boy  was  in  the  act 
of  boarding  a  standing  car,  as  he  claims,  and  you  find  from  the 
proofs  that  because  of  the  short  space  of  time  he  remained  at 
the  point  of  boarding  the  car  or  for  any  other  reason  a  reason- 
able, careful,  and  prudent  inspection  of  the  approach  to  the  car 
would  not  have  led  to  the  discovery  of  his  position  in  boarding 
it,  then  there  was  no  breach  of  duty,  no  negligence  on  the  part  of 
the  employees  of  the  defendant  company,  and  there  can  be  no  re- 
covery by  plaintiff.  The  reason  for  this  must  be  plain 'to  you, 
for,  as  I  have  explained,  recovery  jnust  be  based  upon  the  breach 
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of  duty  to  make  reasonable  inspection  for  boarding  passengers, 
and  if  for  any  reason  that  reasonable  inspection,  as  I  have  ex- 
plained it,  would  have  failed  to  discover  the  impending  danger, 
if  there  were  any,  then  there  has  been  no  breach  of  duty,  and 
consequently  no  liability  on  the  part  of  the  defendant  company." 

For  defendant  the  court  was  requested  to  instruct  the  jury  that : 

"If  the  claim  of  the  plaintiff  in  this  case  be  true,  he  was  in  a 
poskion  of  safety  on  the  car  from  the  time  the  car  started  from 
the  Tunnel  Depot,  up  to  the  point  where  the  accident  occurred. 
The  plaintiff  admits  that  at  the  time  of  his  alleged  attempt  to 
m6ve  from  the  position  in  which  he  originally  was,  to  the  plat- 
form of  the  other  car,  that  he  was  not  aware  of  the  cause  for 
the  stopping  of  the  car,  and  that  he  saw  no  one  attempting  to 
board  or  depart  from  the  car.  He  further  admits  that  he  did 
not  see  the  conductor  at  this  time,  and  did  not  know  where  he 
was.  Under  these  circumstances,  it  was  his  duty  to  know  that 
the  cars  might  start  at  any  time,  and  in  his  attempting  to  leave 
the  place  where  he  claims  he  was  and  take  a  position  on  the 
other  car,  knowing  this  fact,  and  knowing  that  the  conductor  was 
not  where  he  could  see  him,  he  was  guilty  of  contributory  neg- 
ligence which  would  prevent  his  recovery  in  this  case. 

"The  plaintiff  claims  in  this  case  that  he  secured  a  position  on 
the  front  end  of  the  rear  trailer,  and  that  he  occupied  this  posi- 
tion with  safety  and  without  danger  from  the  point  where  the 
car  started  up  to  the  point  where  the  accident  occurred.  He  ad- 
mits that  at  the  time  the  car  stopped,  as  he  claims,  near  Minnie 
street,  he  saw  no  person  attempting  to  either  board  or  alight 
from  the  cars,  and  that  he  did  not  see  the  conductor.  If,  under 
these  circumstances,  he  attempted  tt)  change  his  position  from 
one  car  to  another,  as  he  states  the  fact,  the  defendant  cannot 
be  charg^ed  with  negligence  on  account  thereof. 

"While  it  was  the  duty  of  the  conductor  on  this  car  not  to 
start  the.  car  if  any  passengers  were  attempting  to  board  one  of 
the  cars  while  it  was  stationary,  until  such  passengers  had  got- 
ten upon  the  car  safely,  it  was  not  the  duty  of  the  conductor  to 
anticipate  that  passeng:ers  securelv  upon  the  car  would  attempt 
to  changfe  their  position,  and  his  failure  to  observe  the  passen- 
gers attempting  to  so  chans^e  their  position  from  one  car  to 
another,  without  any  indication  to  him  that  it  was  their  intention 
to  do  so.  would  not  constitTite  negligence. 

"Tb^re  is  no  testiuiotiy  in  this  case  tending  to  show,  and  no 
chim  IS  made  on  the  part  of  the  plaintiff,  that,  at  the  point 
where  the  niaintiff  claims  the  car  stopped,  there  were  any  pas- 
seneers  waiting  for  the  car  or  intending  to  board  the  car.  Un- 
der these  circumstances,  no  duty  devolved  upon  the  conductor 
that  required  anv  care  in  the  starting  of  his  car,  so  far  as  intend- 
ing passengers  were  concerned.  I  therefore  charge  you  that  the 
act  of  the  plaintiff  in  suddenly  leaving  his   position  on    the   car 


I  A. 
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and  attempting  to  board  the  car  ahead  was  an  action  assumed  at 
his  own  risk,  and,  even  if  there  was  a  passenger  alighting  from 
the  car,  the  conductor  was  justified  in  starting  the  car  as  soon 
as  the  passenger  alighted,  and  if,  during  this  time,  the  plaintiff 
attempted  to  change  his  position,  the  conductor  would  not  be 
chargeable  with  notice,  and  there  could  be  no  recovery  on  the 
part  of  the  plaintiff  in  this  case." 

These  were  refused.  The  testimony  for  defendant  tended  to 
prove  that  plaintiff  was  not  a  passenger  upon  this  train ;  that  the 
train  did  not  stop  at  or  near  the  point  where  plaintiff  claimed 
he  was  injured;  that  plaintiff  attempted  to  board  the  car  while 
it  was  in  motion. 

One  of  the  attorneys  for  the  plaintiff  in  his  argument  to  the 
jury  employed  the  following  language:  "Now  I  am  going  to 
ask  your  attention  to  some  general  considerations  in  this  case. 
Have  you  got  any  right,  Captain  Danger,  or  any  of  you  gentle- 
men, to  go  out  and  tear  up  the  streets  of  the  city  of  Port  Huron, 
and  put  a  street  railway  track  down  there  and  run  cars  and 
charge  people  5  cents  for  riding  upon  it;  when  a  farmer  comes 
in  town  and  a  car  comes  along  he  has  got  to  turn  put  of  the  way 
— or  when  a  pedestrian  comes  along  you  have  got  to  get  out  of 
the  way  of  the  car.  You  have  no  such  right  here  because  you 
have  not  any  franchise.  Who  gives  the  franchise?  The  public. 
And  what  is  that  franchise?  It  is  a  privilege,  is  it  not?  A 
privilege  to  use  the  streets  that  belong  to  the  people,  to  carry 
the  people  for  pay,  is  it  not?  Is  it  a  free  gift  carrying  no  re- 
sponsibility, or  does  it  carry  a  duty?  It  carries  a  duty,  and  that 
is  to  carry  the  blind,  the  old,  the  halt,  the  lame,  the  young,  does 
it  not  ?  To  carry  them  indiscriminately,  does  it  not  ?  *  *  *  What 
are  the  street  cars  for?  Are  they  for  the  people  that  can  swing 
along  in  their  automobiles  or  in  the  landaulets  ?  Why,  no,  gentle- 
men, the  street  cars  are  the  people's  conveyances,  are  they  not? 
And  the  poorer  a  man  is  the  more  he  needs  a  street  car.  Now,  this 
boy  on  that  day  had  just  as  much  right  to  ride  upon  that  street  car 
as  though  his  name  was  John  D.  Rockefeller  or  Pierpont  Mor- 
gan, just  the  same,  and  it  was  just  the  same  duty  of  this  com- 
pany to  carry  him,  and  more  than  that,  being  a  little  boy  nine 
years  old.  Some  of  you  have  got  little  children,  possibly.  You 
know  what  the  responsibility  of  a  little  nine  year  old  boy  is. 
Now  he  cannot  take  care  of  himself.  It  was  their  duty  to  look 
after  him,  was  it  not?  Now,  I  say  this  young  George  was  nine 
years  old.  Why  we  commonly  say,  if  we  want  to  put  a  man 
down  in  the  scale,  *He  doesn't  know  as  much  as  a  ten  year  old 
boy/  and  this  was  not  a  ten  year  old  boy,' but  nine  years  old. 
What  is  it  that  gives  a  man  knowledge  of  the  danger  of  street 
cars?  It  is  observation  first,  is  it  not,  and  it  is  experience. 
Those  are  two  things.  Now,  what  is  the  peculiar  characteristic 
of  a  nine  year  old  boy  or  a  ten  year   old  boy?     From  eight  to 
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fourteen  what  is  the  peculiar  characteristic?  Why  it  is  that  you 
cannot  keep  him  still  a  minute  with  a  padlock.  The  only  way 
you  can  get  that  boy  still  so  he  will  stay  so  any  length  of  time 
it  to  chloroform  him  and  put  him  to  sleep,  and  then  he  is  liable 
to  waken.  The  street  car  company  were  bound  to  know  the  na- 
ture of  this  boy.  They  were  bound  to  look  after  him,  becan<^-* 
that  is  the  duty  of  the  street  car  company.  What  was  the  fair 
reasonable  rule  that  governed  this  boy  or  that  should  govern 
him;  that  is,  governing  his  responsibility?  It  was  not  the  same 
as  an  adult.  Of  course,  that  is  self-evident.  The  rule  that 
should  govern  this  boy,  as  we  claim,  was  that  ordinary  discretion 
and  judgment  of  boys  of  his  years.  That  is  all  we  claim;  no 
more  and  no  less.  Now.  we  claim  that  it  was  the  duty  of  the 
street  car  company  to  take  charge  of  this  boy  when  he  stepped 
his  foot —  When  does  a  man  become  a  passenger  on  a  street 
car?  When  the  man  steps  his  foot  on  the  step,  and  when  a  man 
steps  his  foot  upon  the  step  of  the  car,  he  becomes  a  passenger,, 
whether  he  has  got  hold  of  the  handles  or  not.  It  was  the  duty 
of  the  railroad  company,  when  this  boy  stepped  his  foot  upon 
the  step  of  that  car  the  first  time,  to  look  after  him.  It  was 
their  duty  not  to  let  him  ride  upon  the  steps  of  that  car,  a  little 
nine  year  old  boy,  was  it  not?  It  was  their  duty  to  see  that  he 
took  a  safe  position,  not  only  to  tell  him  to  do  it,  but  to  see  that 
he  did.  Court:  I  don't  know  but  it  is  my  duty  to  inform  you 
that  the  court  cannot  take  that  position,  as  a  matter  of  law.  Mr. 
Hovey :  Would  your  honor  do  me  the  favor  to  tell  me  what 
position  the  court  intends  to  take,  for  my  information,  in  my  ar- 
gument to  the  iiiry?  Court:  That  this  boy  has  all  the  rights 
that  any  boarding  passenger  would  have  at  the  time  that  he  was 
on  the  ground  and  attempting  to  get  on  the  car,  if  the  jury  find 
that  to  be  the  fact.  The  reason  why  I  make  that  suggestion  is 
because  of  the  exception  of  Mr.  Phillips  to  that  line  of  argu- 
ment. Mr.  Hovey:  Now,  I  understand,  if  your  honor  please, 
I  have  a  perfect  right  to  argue  to  the  jury  what  I  claim  to  be  the 
law,  whether  it  is  the  law  or  not.  Court:  Well,  go  ahead;  it 
is  for  you  to  determine  that.  Mr.  Hovey:  I  do  not  want;  to 
run  contrary  to  the  opinion  of  the  court,  but  I  am  simply  claim- 
ing what  I  think  is  the  legal  right.  Court:  You  have  had  lots 
of  experience  in  the  trial  of  cases.  I  am  not  going  to  stop  your 
argument.  Make  whatever  argument  you  see  fit.  Mr.  Hovey: 
Very  well,  I  will  go  ahead  and  take  my  chances.  Now,  I  say 
then  that  it  was  not  only  their  duty  to  tell  him  to  get  in  a  safe 
place  when  he  got  on  that  car  originally,  but  it  was  their  duty  to 
see  that  he  did  it.  In  view  of  the  suggestion  of  the  court,  I  am 
not  going  to  pursue  that ;  I  am  going  to  leave  the  truth  of  it  to 
your  inner  consciousness,  whether  that  is  true  or  not." 

PlaintiflF  recovered  a  verdict  for  $7,000,  which  the  court  re- 
fused to  set  aside.     In  so  refusing,  the  court  said,  among  other 
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things:  "As  stated,  two  juries  have  passed  upon  the  questions 
of  fact  involved  in  this  action.  A  crucial  question  of  fact  in 
each  trial  was  whether  or  not  the  plaintiff  received  his  injuries 
while  boarding  defendant's  car  after  it  had  come  to  a  full  stop 
at  Minnie  and  Twenty-Fourth  streets.  At  each  trial  plaintiff 
produced  proof  that  the  car  came  to  a  full  stop  at  or  near  that 
point,  and  that  plaintiff  received  his  injuries  by  means  of  the 
starting  of  the  standing  car  while  he  was  in  the  act  of  boarding 
it.  At  the  first  trial  the  plaintiff  and  a  witness  Alex  Freeland 
testified  that  the  car  that  injured  plaintiff  came  to  a  full  stop  at 
the  street  crossing  at  Minnie  street.  Several  witnesses  for  de- 
fendant testified  that  it  did  not  so  come  to  a  full  stop  at  that 
point  or  where  plaintiff  was  injured.  The  court  set  aside  the 
verdict  of  May  26,  1908,  upon  the  finding  that  upon  this  crucial 
question  the  verdict  was  against  the  weight  of  the  evidence.  At 
the  present  trial  plaintiff  produced  additional  evidence  that  had 
a  tendency  to  corroborate  the  evidence  given  by  Freeland  to  the 
effect  that  he  was  in  a  position  to  see  the  car  in  question  at  the 
time  plaintiff  received  his  injuries.  This  evidence  consisted  of 
the  testimony  given  by  the  witnesses  Mary  Hall,  Earl  Hall,  and 
Violet  McKenzie.  Defendant  also  produced  additional  proof 
tending  to  support  the  claim  that  the  car  did  not  stop  as  claimed 
by  plaintiff.  This  additional  proof  consisted  of  the  testimony 
of  the  witnesses  Henry  Hoffman,  Frank  Mills,  and  Julius 
Phillips.  The  24  jurors  who  heard  and  considered  the  conflict- 
ing evidence  were  as  competent  as  jurors  are  likely  to  be  at  any 
number  of  trials  of  the  case.  From  the  proofs  and  results  of 
both  trials  it  is  my  conclusion  that  it  is  extremely  unlikely  that 
any  different  conclusion  upon  the  essential  facts  will  result  from 
another  trial.  An  examination  of  cases  shows  that  more  than 
one  new  trial  after  a  second  verdict  for  plaintiff  on  the  same  is- 
sues and  on  the  ground  that  the  verdict  is  against  the  weight  of 
the  evidence  is  very  rarely  granted.  I  conclude  that  it  is  not  the 
court's  duty  to  again  interpose  its  judgment  as  to  the  weight  of 
the  evidence  upon  which  the  jury  must  have  found  for  plaintiff. 
However  the  court  may  regard  the  question  as  to  weight  of  all 
the  evidence,  the  jury  upon  competent  evidence  now  have  a  sec- 
ond time  g:iven  credence  and  greater  weight  to  the  evidence  as  to 
defendant's  negligence  than  that  opposit  to  it.  As  to  the  alle- 
gations charging  error  because  of  prejudicial  argument  and 
statements  made  by  plaintiff's  counsel,  the  jury  was  so  thor- 
oughlv  instructed  to  eliminate  all  of  plaintiff's  other  claims  and 
to  confine  themselves  to  the  sole  question  as  to  whether  or  not 
the  conductor  in  charge  of  the  car  negligently  started  it  from  a 
standing  position,  thus  causing  plaintiff's  injuries,  that  it  is  my 
conclusion  that  the  jury  followed  these  instructions  and  were 
not  indured  to  render  a  verdict  because  of  improper  argument 
or  prejudice." 


618        Voi.  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  $ 

Kecley  v.  City  Electric  Ry.  Co 

Argued  before  OstrandM,  C.  J.,  and  MoorK,  McAlvay, 
Brooke,  Blair,  Stone,  and  Steere.  JJ. 

P.  H.  Phillips,  for  appellant. 

Fred,  B.  Brown  {Cyrus  A,  Hovey,  of  counsel),  for  appellee. 

OsTRANDER,  C.  J.  (after  stating  the  facts  as  above).  The 
principal  question  of  law  is  whether  the  court  erred  in  instruct- 
ing the  jury  concerning  the  duty  of  the  conductor.  For  the  pur- 
pose of  deciding  this  question,  the  circumstances  to  be  consid- 
ered are  those  related  by  plaintiff  and  have  been  stated. 

[1]  In  Booth  on  Street  Railroads,  §  349,  the  doctrine  with 
respect  to  the  duty  of  those  in  charge  of  street  cars  is  stated 
in  these  words:  "It  is  the  duty  of  those  in  charge  of  the 
car,  when  signaled  to  stop  for  the  purpose  of  discharging  pas- 
sengers, to  ascertain  who  and  how  many  of  the  passengers  in- 
tend to  alight  at  that  place,  to  wait  a  sufficient  length  of  time  to 
allow  them  to  alight  in  safety  by  the  exercise  of  reasonable  dili- 
gence, and,  in  any  event,  to  see  and  know  that  no  passenger 
is  in  the  act  of  alighting,  or  otherwise  in  a  position  which  would 
be  rendered  perilous  by  the  motion  of  the  car  when  it  is  again 
put  in  motion."  See,  also,  Highland  G>.  v,  Burt,  92  Ala.  291, 
9  South.  410,  13  L.  R.  A.  95 ;  Railroad  Co.  v.  Mitchell,  98  Tenn. 
31,  40  S.  W.  72;  Memphis  St.  Ry.  Co.  v,  Shaw,  110  Tenn.  467, 
75  S.  W.  713;  Medler  v.  Railroad  Co.,  126  N.  Y.  669,  27  N.  E. 
854;  s.  c.  (City  Ct.  Brook.)  12  N.  Y.  Supp.  930;  Finn  v.  Street 
&  Cable  Ry.  Co.,  86  Mich.  74,  48  N.  W.  696.  The  following 
instructions  to  a  jury  were  approved  in  Gilbert  v.  West  End 
Street  Ry.  Co.,  160  Mass.  403,  36  N.  E.  60:  "(1)  A  common 
carrier  is  bound  to  delay  at  a  station  or  stopping  place  only  a 
reasonable  length  of  time  for  the  purpose  of  allowing  passengers 
to  alight,  unless  those  in  charge  know  or  have  reason  to  know 
that  some  passenger  has  not  got  off,  and  is  desiring  to  do  so. 
(2)  Passengers  on  a  street  car,  when  at  their  destination,  should 
leave  the  car  with  reasonable  dispatch,  and  after  the  car  has 
stopped  a  reasonable  time  for  passengers  to  get  off,  and  as  soon 
as  all  passengers  destined  for  a  particular  place,  or  intending  to 
get  off  there,  have  apparently  left,  and  the  conductor  has  no  no- 
tice that  any  one  else  is  trying  to  get  off.  then  the  conductor  may 
properly  start  his  car.  (3)  If  the  car  has  stopped  a  reasonable 
time,  and  the  plaintiff  did  not  step  from  the  car  until  after  the 
car  had  started,  and  was  not  at  the  time  of  starting:  the  car  ap- 
parently in  the  act  of  leaving  it,  and  the  conductor  did  not  know, 
or  have  any  notice,  or  have  reason  to  know,  that  the  plaintiff 
was  intending  or  desiring  to  g,et  off  there,  then  there  was  no 
neglieence  on  his  part  in  starting^  the  car.  (4)  If  the  jury  find 
that  the  car  had  waited  a  reasonable  length  of  time  for  passengers 
to  alight,  and  that  the  plaintiff  delayed  and  was  not  apparently  in 
the  act  of  leaving  the  car  when  the  bell  was  given  for  the  car  to 
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Start,  and  the  conductor  had  no  notice  or  knowledge  of  the  plain- 
tiff's intention  or  desire  to  get  off,  then  there  was  no  negligence 
in  starting  the  car.  (5)  The  conductor  was  not  bound  to  know 
that  every  passenger  had  left  the  car  that  was  intending  to  leave 
it  at  that  place,  in  the  absence  of  any  sign  of  such  intention,  and 
if,  after  waiting  a  reasonable  time,  he  took  reasonable  means  to 
see  whether  passengers  were  at  the  time  leaving  the  car,  and  no 
one  appeared  to  be  leaving  it,  and  the  conductor  did  not  know, 
or  have  any  reason  to  know,  that  the  plaintiff  was  intending  to 
get  off,  th*»re  was  no  negligence  in  starting  the  car." 

[2]  No  different  rule  should  be  applied  when  passengers  are 
entering  the  car.  Kinkade  v,  Atlantic  Ave.  R.  Co.,  9  Misc.  Rep. 
273,  29  N.  Y.  Supp.  747;  Dean  v.  Third  Ave.  R.  Co.,  34  App. 
Div.  220,  54  N.  Y.  Supp.  490;  Dudley  v.  Front  St.  Cable  Ry. 
Co.  (C.  C.)  73  Fed.  128;  Smith  v.  Detroit  United  Ry.,  145  Mich. 
629,  108  N.  W.  1024.  In  Dudley  v.  Front  St.  Cable  Ry.  Co., 
supra,  it  was  said:  "It  was  the  duty  of  the  conductor,  before 
giving  the  signal  to  the  gripman,  to  look  around,  and  to  have 
seen  that  all  passengers  to  take  passage  at  that  place  were  safely 
on  board ;  and  failure  in  the  performance  of  this  duty  cannot  be 
excused  by  the  fact  that  the  conductor  did  not  actually  see  the 
plaintiff." 

[3,  4]  We  think  the  judgment  should  not  be  reversed  because 
of  the  instructions  which  were  given  or  because  defendant's  re- 
quests were  refused.  The  instructions  do  not  incorrectly  state 
the  applicable  rule  of  law. 

[5]  They  do  not,  as  of  course  they  should  not,  state,  or  im- 
ply, that  defendant  was  an  insurer  of  plaintiff's  safety,  or  that 
the  conductor  was  bound,  to  the  peril  of  defendant,  to  know 
that  no  one  was  entering  any  of  the  cars  when  they  were  started. 

f6]  The  court  might  very  properly  have  incorporated  in  the 
charge  reference  to  length  of  time  the  cars  were  stationary,  to 
the  rather  unusual  conduct  of  plaintiff,  and  we  think  it  would 
have  been  error  to  refuse  to  do  so  if  requested. 

[7]  When  street  cars  have  stopped  for  such  a  time  that 
any  one  capable  of  entering,  or  of  alighting,  with  reasonable 
celerity,  ought  to  have  done  so»  the  conductor,  in  the  absence 
of  notice  to  the  contrary,  may  rely  somewhat  upon  the  presump- 
tion that  the  purpose  of  bringing  the  cars  to  a  stop  is  accom- 
plished. It  is  matter  of  common  knowledge,  too,  that  a  conductor 
would  be  less  likely  to  notice  such  a  change  of  position  as  plain- 
tiff claims  he  made  than  the  actions  of  those  leaving  or  entering 
cars  in  the  ordinary  manner.  The  court  was  not  asked  to  am- 
plify his  instructions  in  this  respect,  nor  is  the  failure  to  do  so 
assigned  as  error. 

We  find  no  merit  in  the  assignments  based  upon  rulings  ad- 
mitting and   rejecting  testimony.     We  are  impressed   that   for 
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some  reason,  or  reasons,  a  verdict  opposed  to  the  great  weight 
of  the  evidence  was  returned  by  the  jury. 

[8]  Whether  this  was  due  to  the  failure  of  the  court  to  am- 
plify the  charge  in  the  manner  herein  indicated,  or  to  the  inflam- 
matory and  improper  arguments  of  counsel  for  plaintiff,  some  of 
which  have  been  set  out,  or  to  both,  it  is,  of  course,  impossible 
to  determine. 

[9]  Counsel  for  defendant  made  such  objections  to  the  argu- 
ment referred  to  that  the  court  gave  it  attention  and  stated  a 
view  of  the  law  opposed  to  the  one  presented  by  counsel.  But 
neither  at  that  point,  nor  in  the  charge,  was  the  jury  told  to  con- 
sider only  the  law  stated  by  the  court.  Counsel  did  not  submit 
to  the  ruling  of  the  court.  On  the  contrary.  And  what  was 
said  might  well  have  been  treated  by  the  jury  as  indicating  that 
counsel's  views  were  as  likely  to  be  right  as  those  expressed  by 
the  court.  The  argument  was  calculated,  and  apparently  in- 
tended, to  do  harm  to  the  defendant  and  to  induce  the  jury  to 
determine  the  issue  without  regard  to  the  limitations  imposed  by 
the  court  in  the  charge.  If  it  had  not  been  made,  we  should 
have  hesitated,  and  probably  refused,  to  set  aside  the  verdict. 

Under  the  circumstances,  we  are  impressed  that  it  is  our  duty 
to  reverse  the  judgment  and  order  a  new  trial.    It  is  so  ordered. 

Bird,  J.,  being  ill,  took  no  part  in  this  decision.  SteerE, 
MooRE,  Blair,  and  Stone,  JJ.,  concurred  with  Ostrander,  C.  J. 
McAlvay  and  Brooke,  JJ..,  concurred  with  Ostrander,  C.  J., 

in  the  result. 


Louisville  &  S.  I.  Traction  Co.  v.  Walker. 

(Supreme  Court  of  Indiana,  Jan.  23,  1912.) 

[97  N.   E.  Rep.  151.] 

Carriers — Injuries  to  Passengers — Contributory  Negligence — Spe- 
cial Verdict — General  Verdict* — Where  in  an  action  for  injuries  to 
a  street  car  passenger,  required  to  leave  the  car  to  board  another  car 
to  complete  her  journey  because  of  excavations  in  the  track,  the 
complaint  alleged  that  the  passenger  was  required  to  leave  the  car 
at  a  point  where  the  street  was  rough  and  uneven  and  filled  with 
loose  dirt  and  stones,  that  she  stepped  on  loose  stone^  and  slipped^ 

*For  the  authorities  in  this  series  on  the  question  whether  a  per- 
son may  be  a  passenger  after  he  has  alighted  from  his  train  or 
street  car  at  his  destination,  see  first  paragraph  of  Denver  City 
Tramway  Co.  v.  Hills  (Colo.),  41  R.  R.  R.  505,  64  Am.  &  Eng.  R. 
Cas.,  N.  S.,  505;  last  foot-note  of  Louisville  &  N.  R.  Co.  v.  Bays 
(Ky.),  40  R.  R.  R.  86,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  86;  first  foot- 
note of  White  V.  Lewiston,  etc.,  Ry.  (Me.),  39  R.  R.  R.  364,  62  Am. 
&   Eng.    R.   Cas.,    N.    S.,   364. 
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and  was  injured,  a  special  verdict  that  the  injury  occurred  in  the 
afternoon,  on  a  clear  day,  while  the  sun  was  shining,  that  the  street 
was  being  improved,  that  there  was  earth  and  broken  stone  lying 
loosely  on  the  ground  below  the  step,  and  covering  the  g^round 
where  the  passenger  was  compelled  to  step  in  alighting,  that  the 
distance  from  the  step  to  the  broken  stone  on  the  ground  was  about 
two  feet,  that  there  was  nothing  to  prevent  her  from  seeing  the 
condition  of  the  street,  and  that  she  did  see  it  before  stepping  down, 
and  also  the  distance  from  the  step  to  the  ground,  did  not  show  her 
contributory  negligence  sufficiently  to  overcome  a  general  verdict 
in  her  favor,  since  she  remained  a  passenger,  entitled  to  high  de- 
gree of  care  for  her  safety,  and  her  duty  to  exercise  ordinary  care 
in  alighting  was  affected  by  the  conditions  and  the  fact  that  she 
could  rely  on  the  belief  that  she  would  not  be  required  to  alight 
at  a  dangerous  place. 

Carriers — Injuries  to  Passengers — Contributory  Negligence — Spe- 
cial Verdict — General  Verdict. — A  special  finding  that  a  passenger, 
in  attempting  to  alig-ht  from  the  car,  stepped  on  a  loose  stone,  or 
stones,  and  sprained  her  ankle,  and  a  special  finding  that  she  stepped 
off  the  car  and  onto  the  street  below,  and  stepped  on  broken  rock 
in  the  street,  and  was  injured,  are  inconsistent  with  each  other,  if 
the  latter  finding  can  be  construed  to  mean  that  she  was  injured 
while  walking,  after  she  had  alighted  from  the  car,  and  a  general 
verdict  in  her  favor  is  not  overcome,  under  the  rule  that,  where  an- 
swers to  questions  of  fact  are  inconsistent  with  or  contradictory  of 
each  other,  the  special  findings  do  not  overthrow  the  general  verdict. 

Carriers — Carriage  of  Passengers — Care  Requiredf — ^The  duty  of 
a  carrier  of  passengers  to  exercise  the  highest  degree  of  care  for  its 
passengers  consistent  with  the  practical  operation  of  its  road  ap- 
plies to   street  railroads. 

Carriers — Street  Car  Passengersr— Safe  Place  to  Alight — Obligation 
of  Carrier. — ^The  rule  which  requires  only  ordinary  care  of  railroad 
carriers  in  maintaining  safe  places  for  the  ingress  and  egress  of 
passengers  to  and  from  their  trains  at  regular  stopping  places  does 
not  apply  to  the  obligation  imposed  on  a  street  railway  company 
requiring  a  passenger  to  alight  from  a  car  to  board  another  to  com- 
plete her  journey,  because  of  excavations  of  the  track  and  street; 
the  obstructions  of  the  street,  the  stopping  of  the  car  in  the  middle 
of  a  square,  the  condition  of  the  place  of  alig-hting,  and  the  require- 

For  the  authorities  in  this  series  on  the  subject  of  the  right  of  a 
passenger  to  act  on  the  assumption  that  the  carrier  has  performed 
or  will  perform  its  duties,  see  second  foot-note  of  Atlantic  City  R. 
Co.  V.  Clegg  (C.  C.  A.),  39  R.  R.  R.  372,  62  Am.  &  Eng.  R.  Cas..  N. 
S.,  372;  McMahon  v.  New  Orleans  R.,  etc.,  Co.  (La.),  39  R.  R.  R. 
351,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  351;  Indiana,  etc.,  Tract.  Co.  v. 
Keiter  (Ind.),  38  R.  R.  R.  545,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  545; 
Moore  v.  Aurora,  etc.,  R.  Co.  (111.),  38  R.  R.  R.  383,  61  Am.  &  Eng. 
R.  Cas.,  N.  S..  383 

tSee  last  foot-note  of  preceding  case. 
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ment  of  the  passenger  to  alight  being  brought  about  by  the  com- 
pany. 

Negligence — Care  Required. — Where  a  danger  is  small,  ordinary 
care  required  to  avert  it  is  not  great;  but,  where  the  danger  to  be 
anticipated  is  great,  ordinary  care  may  call  for  the  highest  vigilance 
and  attempt  to  guard  against  it. 

Carriers — Injuries  to  Passengers — Negligence — Evidence. — In  an 
action  for  injuries  to  a  street  car  passenger,  required  to  alight  from 
a  car  to  board  another  car  to  complete  her  journey  because  of  the 
excavations  in  the  track,  evidence  held  to  justify  a  finding  of  ac- 
tionable negligence,  though  the  company  was  required  to  exercise 
only  ordinary  care,  within  the  rule  that  a  carrier  need' exercise  only 
ordinary  care  in  providing  safe  places  for  the  ingress  and  egress 
of  passengers  to  and  from  cars  at  stopping  places. 

Carriers — Injuries  to  Passengers — Contributory  Negligence — Ques- 
tion for  Jury. — Whether  a  street  car  passenger,  injured  while  alight- 
ing from  a  car  to  board  another  to  complete  her  journey,  because 
of  excavations  in  the  street,  was  guilty  of  contributory  negligence 
held,  under  the  evidence,  for  the  jury. 

Appeal  from  Circuit  Court,  Clarke  County;  H.  C.  Montgom- 
ery, Judge. 

Action  by  Grace  M.  Walker  against  the  Louisville  &  Southern 
Indiana  Traction  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appealed  to  the  Appellate  Court.  Cause  transferred  to 
the  Supreme  Cotirt,  under  Burns'  Ann.  St.  1908,  §  1405,  and 
affirmed. 

Charles  D.  Kelso,  and  George  H,  Voight,  for  appellant. 
Alexander  Dowiing,  for  appellee. 

Cox,  J.  The  appellee  recovered  a  judgment  against  appel- 
lant in  the  court  beloAv  for  damages  for  personal  injuries,  alleged 
to  have  been  sustained  by  her  while  a  passenger  on  one  of  ap- 
pellant's lines  of  street  cars. 

A  reversal  of  that  judgment  is  asked  by  appellant,  on  the 
grounds  that  the  trial  court  erred  in  overruling  a  motion  made  by 
it  for  judgment  in  its  favor  on  answers  to  special  interrogatories, 
which  the  jury  returned  with  a  general  verdict  for  appellee,  and 
that  error  was  also  committed  in  overruling  appellant's  motion 
for  a  new  trial. 

To  the  extent  needed  to  be  set  out  to  intelligently  exhibit  and 
consider  the  questions  involved  in  the  appeal,  the  averments  of 
the  complaint  are,  in  substance,  that  appellee  entered  one  of  ap- 
pellant's street  cars,  to  be  carried  as  a  passenger  on  it  over  the 
route  and  line  regularly  traversed  by  it  to  her  intended  destina- 
tion at  the  terminus  of  the  line,  and  paid  the  usual  fare  there- 
for ;  that,  for  the  purpose  of  relaying  its  track  and  improving  it, 
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appellant  had,  at  a  certain  point  on  the  line,  excavated  and  torn 
away  that  part  of  the  street  occupied  by  its  track,  and  more  than 
a  foot  on  either  side  of  it;  that,  through  appellant's  carelessness 
and  neglect,  the  space  on  each  side  of  its  track  was  excavated  six 
inches  below  the  grade  of  the  street,  was  rough  and  uneven, 
and  filled  with  loose  earth  and  loose  stones,  and  thereby  rend- 
ered unsafe  and  wholly  unfit  as  a  place  for  passengers  to  alight ; 
that,  in  consequence  of  the  work  being  done,  the  distance  from 
the  lowest  step  of  the  car  to  the  ground  alongside  of  it  at  the 
point  where  appellee  was  required  by  appellant  to  alight,  as  here- 
inafter stated,  was  not  less  than  two  feet,  and  too  great  for 
safety,  as  appellant  well  knew.  While  appellee  was  so  being  car- 
ried as  such  passenger,  when  the  car  in  which  she  was  traveling 
arrived  at  the  point  above  described  on  appellant's  line  of  road, 
which  was  near  an  intersecting  sfreet,  the  track  was  obstructed 
by  cars  of  appellant,  loaded  with  stone  and  other  materials  to  be 
used  on  the  street  and  track,  which  appellant  had  placed  there, 
so  that  the  car  on  which  appellee  was  traveling  could  not  proceed 
farther  toward  her  destination;  that  by  reason  of  this  obstruc- 
tion the  car  was  stopped  near  the  loaded  cars,  and  appellee,  with 
other  passengers  thereon,  was  wrongfully  and  negligently  di- 
rected and  required  by  the  agent  and  collector  of  appellant  in 
charge  of  the  car  to  leave  and  get  oflF  or  it  at  the  said  dangerous 
and  unsuitable  place,  and  to  walk  northward  along  the  street 
and  track,  and  past  and  beyond  the  loaded  cars  which  obstructed 
the  track,  to  another  car  of  appellant,  which  was  then  standing 
and  being  held  in  waiting  to  carry  the  passengers  to  the  end  of 
their  broken  journey;  that  appellant,  notwithstanding  the  con- 
ditions set  forth,  negligently  failed  to  furnish  any  stool,  step,  or 
other  means  to  enable  appellee  to  safety  get  off  and  alight  from 
the  car,  and  its* agents  and  employees  in  charge  of  the  car  wrong- 
fully and  negligently  failed  to  offer  and  give  to  the  appellee  any 
assistance  in  getting  off  of  said  car  and  alighting  therefrom. 
That,  in  obedience  to  the  wrongful  and  negligent  command  of 
appellant,  made  by  and  through  its  agents  in  charge  of  the  car, 
the  appellee  desiring  to  complete  her  journey  and  to  be  carried 
to  her  destination  by  appellant,  attempted  to  get  off  and  alight 
from  said  car  onto  the  street,  exercising  due  care  in  so  doing, 
but  that,  in  descending  from  said  car  alightins^  on  said  part  of 
said  street  adjacent  to  said  track,  without  fault  on  her  part,  the 
appellee  stepped  upon  a  loose  stone,  or  stones,  nee;Ugently  left 
by  appellant  along  the  side  of  said  track,  and  thereby  turned  her 
foot  and  violently  wrenched  and  severely  sprained  her  ankle. 
A  second  paragraph  of  complaint  was  different  from  the  first, 
only  in  that  it  alleged  that  the  street  was  being  improved  by  the 
citv,  and  that  the  excavations  were  made  by  it. 

[1]    The  contention   of   counsel   for  appellant,   in  behalf  of 
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appellant's  right  to  judgment  on  the  answers  to  interrogatories, 
has  a  double  basis.  The  first  is  the  claim  that  the  facts  specially 
found  by  the  answers  show  contributory  negligence  on  appellee's 
part  in  alighting  from  the  car.  This  claim  we  cannot  sustain. 
The  answers  upon  which  reliance  is  placed  by  counsel  may  be 
sununarized  as  follows:  At  the  time  of  the  accident,  the  eye- 
sight of  the  appellee  was  good.  The  injury  to  her  occurred  about 
4:30  o'clock  of  the  afternoon  of  a  clear  day,  and  while  the  sun 
was  shining.  The  street  where  she  was  injured  was  being  im- 
proved, and  there  was  earth  and  a  lot  of  broken  stone  lying 
loosely  on  the  ground  in  the  street  below  the  step,  and  covering 
the  ground  where  she  was  compelled  to  step  in  alighting  from 
the  car.  The  distance  from  the  step  down  to  the  broken  stone 
on  the  ground  was  about  two  feet.  There  was  nothing  to  pre- 
vent appellee  from  seeing  the  condition  of  the  street,  and  she 
did  see  it  before  she  stepped  down,  and  also  the  distance  from 
the  step  to  the  ground.  She  stepped  down  with  a  suit  case  in  her 
hand.  We  find  none  of  these  to  be  out  of  real  harmony  with 
the  general  verdict.  The  complaint  alleged  that  the  appellee  was 
required  to  leave  the  car  at  a  point  where  the  excavated  street 
was  rought  and  uneven  and  filled  with  loose  dirt  and  stones. 
Not  one  of  the  above  summarized  facts  is  inconsistent  with  the 
conclusion  which  the  jur}'  might  have  and  doubtless  did  reach 
by  their  general  verdict  for  appellee,  that,  impelled  to,  leave 
the  car  by  the  direction  of  appellant's  employees,  which 
unexpectedly  broke  her  journey,  she  saw  a  place  where  she 
would  have  to  alight  which  appeared  to  her  to  be  safe,  and 
which  revealed  to  her  nothing  of  its  dangerous  conditions.  The 
dirt  may  have,  apparently  to  her,  so  embraced  and  been  combined 
with  the  stones  as  to  give  her  no  suggestion  or  warning  that  it 
might  be  loose,  and  cause  her  foot  to  turn.  She  was  required 
to  leave  the  car  on  the  west  side,  with  the  sun  shining  directly 
in  her  eyes.  The  circumstances  of  her  alighting  and  the  condi- 
tions present  did  not  give  time  and  opportunity  for  close  inspec- 
tion of  the  place  where  she  must  alight,  and  the  rule  of  ordinary 
care,  as  applied  to  her  conduct,  did  not  require  a  close  and  critical 
study  of  the  ground  before  she  trusted  herself  upon  it.  She 
had  not  completed  the  passage  of  the  trip  on  which  appellant  was 
carrying  her,  and  she  was  still  its  passenger,  to  whom  it  owed  a 
duty  involving  a  high  decree  of  care  for  her  safety.  And  while 
she  was  not  absolved  from  using  ordinary  care  in  getting  off 
the  car,  such  care  is  affected  by  the  circumstances  and  conditions 
and  the  fact  that  she  was  entitled  to  rely  to  some  extent  on  the 
belief  that  she  would  not  be  required  to  alight  at  an  unfit  and 
dangerous  place. 

[2]     The  second  basis  of  appellant's  contention,  that  it  should 
have  had  judgment  on  the  answers,  is  that  the  facts  established 
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by  certain  answers  are  fatally  at  variance  with  those  alleged  as 
constituting  the  cause  of  action.  The  complaint  avers  that  ap- 
pellee suffered  her  injuries  in  the  act  of  getting  off  the  car,  as 
she  stepped  therefrom  upon  the  ground.  It  is  earnestly  con- 
tended by  counsel  for  appellant  that  the  answers  show  that  ap- 
pellee was  injured  by  stepping  on  broken  rock  while  walking, 
after  she  had  alighted  from  the  car.  The  interrogatories  and  the 
answers  thereto,  which  are  relied  on  to  sustain  this  contention, 
are  as  follows : 

"(22)  Did  the  plaintiff  then  and  there  step  off  the  car  of  the 
defendant  traction  company,  on  said  Vincennes  street,  to  the 
street  below?     Answer:  Yes. 

"(23)  After  so  doing,  did  the  plaintiff  then  and  there  step  on 
the  broken  rock  in  the  street  ?    Answer :  Yes. 

"(24)  In,  as  aforesaid,  stepping  on  said  broken  rock,  did  one 
of  plaintiff's  feet  turn  and  cause  the  injury  she  complained  of? 
Answer:  Yes. 

"(25)  Was  the  aforesaid  injury  the  only  injury  plaintiff  re- 
ceived on  that  occasion  ?    Answer :    Yes." 

It  may  be  said  that  no  interrogatory  was  submitted  to  the  jury, 
making  inquiry  as  to  how  appellee  was  injured,  which  involved 
any  other  act  than  alighting,  or  any  other  place  than  the  ground, 
to  be  reached  at  once  by  stepping  from  the  car.  This  time  and 
place  and  manner  are  indicated  by  all  of  them  which  relate  to 
the  question,  unless  the  words  "after  so  doing"  in  interrogatory 
No.  23  is  such  a  departure  as  to  show  that  she  was  injured 
while  walking,  after  she  had  alighted.  Taking  all  of  the  interrog- 
atories and  their  answers  together,  it  is  not  clear  that  they 
show,  either  that  appellee  was  injured  while  walking,  after  the 
act  of  getting  off  of  the  car  was  completed,  or  that,  if  she  was 
so  injured,  the  variance  was  material.  If  she  had  stepped  from 
the  car  to  the  ground,  and  then,  in  taking  another  step  to  make 
the  transfer  to  the  waiting  car,  had  been  injured  by  the  unsafe 
conditions  alleged  to  exist  in  the  place  where  she  was  required 
to  leave  the  car,  it  must  be  kept  in  mind  that  she  was  still  appell- 
•ant's  passenger,  doing  what  was  required  of  her,  as  such,  to  com- 
plete her  journey,  and  appellant  owed  her  that  degree  of  care 
incumbent  upon  a  common  carrier  of  passeners  to  guard  her 
against  injury.  But  we  are  not  obliged  to,  nor  do  we,  resolve 
either  of  these  questions.  Another  interrogatory  and  its  answer 
make  it  unnecessary.  It  may  be  conceded  that  the  construction 
of  the  interrogatories  and  the  answers  to  them,  above  set  out, 
must  be  in  accord  with  the  contention  of  counsel,  and  still  the 
general  verdict  must  remain  unaffected ;  for  interrogatoy  No.  10 
and  its  answer  establish,  in  express  and  unequivocal  words,  that 
in  attempting  to  alight  from  the  car  appellee  stepped  on  a  loose 
stone,  or  stones,  and  sprained  her  ankle.     These  conflicting  in- 
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terrogatories  and  answers  neutralize  and  destroy  each  other,  and 
the  rule  that,  if  answers  of  the  jury  to  questions  of  fact  are  in- 
consistent with  or  contradictory  of  each  other,  the  special  find- 
ings will  not  overthrow  the  general  verdict  is  too  well  established 
to  require  the  citation  of  authorities.  The  court  did  not  err  in 
overruling  the  motion  for  judgment  on  the  answers. 

[3]  Involved  in  the  action  of  the  court  in  overruling  appellant's 
motion  for  a  new  trial  is  the  contention  that  the  evidence  fails 
to  establish  negligence  on  the  part  of  appellant,  and  that  it  does 
show  that  appellee  was  guilty  of  contributory  negligence.  There 
is  an  earnest  controversy  between  counsel  for  the  opposing  par- 
ties as  to  the  degree  of  care  by  which  appellant's  duty  to  appellee 
should  be  measured.  The  rule  which  requires  a  carrier  of  pas- 
sengers to  exercise  the  hightest  degree  of  care  for  the  safety  of 
its  passengers  consistent  with  the  practical  operation  of  its  road, 
and  which  is  generally  applied  to  the  actual  progress  of  the  pas- 
senger on  the  journey  undertaken,  applies  to  street  railroads.  Cit- 
izens' Street  Railroad  v,  Twiname,  111  Ind.  587,  13  N.  E.  55; 
Prothero  v.  Citizens'  St.  Ry.  Co.,  134  Ind.  431,  33  N.  E.756; 
Conner  v.  Citizens'  St.  Ry.  Co.,  146  Ind.  430,  441,  45  N.  E.  662 ; 
Citizens'  St.  Ry.  Co.  v.  Jolly,  161  Ind.  80,  90,  67  N.  E.  935 ; 
Anderson  v.  Citizens'  St.  Ry.  Co.,  12  Ind.  App.  194,  197,  38  N. 
E.  1109;  Hammond,  etc.,  Ry.  Co.  v,  Spyzchalski,  17  Ind.  App.  7, 
46  N.  E.  47;  Citizens'  St.  Ry.  Co.  v.  Hoffbauer,  23  Ind.  App. 
614,  620,  56  N.  E.  54;  Ft.  Wayne  Tr.  Co.  v,  Morvilius,  31  Ind. 
App.  464,  68  N.  E.  304;  Crump  v,  Davis,  33  Ind.  App.  88,  70 
N.  E.  886;  Terre  Haute  Tr.  Co.  v,  Payne,  45  Ind.  App.  132,  89 
N.  E.  413;  Thornton  on  Negligence.  §  2072. 

[4]  But  it  is  contended  by  counsel  for  appellant  that  this  rule  is 
not  the  proper  one  to  gauge  the  duty  of  appellant,  under  the  facts 
in  this  case,  but,  on  the  contrary,  that  the  Vule  which  requires 
only  ordinary  care  of  railroad  carriers,  in  providing  and  main- 
taining safe  and  convenient  places  for  the  ingress  and  egress  of 
passengers  to  and  from  their  trains  at  regular  stopping  places, 
should  apply.  Pennsylvania  Co.  v.  Marion,  104  Ind.  239,  3  N. 
E.  874 ;  Pittsburg  R.  Co.  v,  Harris,  38  Ind.  App.  17,  77  N.  E. 
1051 ;  Elliott  on  Railroads,  §  1590. 

[5]  There  are  obvious  reasons  why  the  care  to  be  exacted 
from  appellant,  under  the  circumstances  of  this  case,  should  not 
be  narrowly  limited  by  this  latter  rule.  The  circumstances  and 
conditions  which  produced  appellee's  injury  in  this  case  are  more 
complex  than  those  which  usually  admit  an  application  of  it.  The 
obstruction  of  the  street  by  the  work  cars,  which  stopped  the  car 
on  which  appellee  was  a  passenger  at  an  unusual  place  in  the  mid- 
dle of  a  square,  the  condition  of  the  disembarking  place,  the  com- 
pulsion under  which  appellee's  journey  was  interrupted,  and  she 
was  required  to  leave  the  car  at  an  unusual  and  unfit  place,  were 
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all  brought  about  by  appellant.  But  ordinary  care  ebbs  and  flows 
with  the  danger  to  be  fairly  anticipated  by  a  man  of  reasonable 
prudence  from  the  circumstances  and  conditions  involved  in  each 
case.  Where  the  danger  indicated  is  small,  ordinary  precaution 
and  care  required  to  avert  it  are  not  great.  Where  the  danger 
to  be  anticipated  is  great,  ordinary  care  may  call  for  the  highest 
vigilance,  activity,  and  unremitting  attention  to  guard  against  iL 

[6,  7]  And,  even  yielding  to  the  insistence  of  counsel  that  ap- 
pellant's duty  was  satisfied  with  ordinary  care,  it  cannot  be  ruled, 
as  a  matter  of  law,  that  the  evidence  does  not  show  a  violation 
of  duty.  There  was  evidence  that  appellee  got  on  one  of  appel- 
lant's cars  at  one  end  of  the  line  over  which  it  ran  to  go  to  ihc 
other  terminus,  and  paid  her  fare.  She  carried  with  her  a  light 
suit  case.  The  car  went  part  of  the  route  to  a  point  on  one  of 
the  streets  in  which  the  track  was  laid,  about  midway  between 
cross  streets,  where  it  was  stopped  close  to  two  cars,  which  were 
in  use  by  appellant  in  doing  reconstruction  work  on  its  track  in 
the  street.  This  work  was  being  done  by  appellant  preliminary 
to  a  permanent  improvement  of  the  street  by  the  city.  It  had 
excavated  in  the  street,  and  had  thrown  out  dirt  and  stones.  The 
car  on  which  appellee  was  a  passenger  had  a  door,  platform,  and 
steps  at  both  ends.  There  were  other  passengers,  besides  ap- 
pellee, who  was  nearer  the  rear  end  of  the  car  than  the  front. 
W^here  the  car  stopped,  the  conductor  or  mortorman  opened  the 
door  at  the  front  end  of  the  car,  and  called  out  generally  to  the 
passengers  to  change  cars  and  transfer,  but  he  did  not  direct 
them  to  go  out  at  the  rear  end.  No  direction  was  given  appellee 
as  to  which  door  she  should  take  in  leaving  the  car.  The  other 
passengers  went  out  at  the  front  door,  and  she  followed  them, 
carrying  her  suit  case  in  her  right  hand.  The  step  was  about 
two  feet  from  the  ground  below,  which  was  rough  and  covered 
with  loose  dirt  and  stones.  There  was  no  board,  platform,  or 
step,  and  no  person  there  to  aid  her  in  getting  oflF  of  the  car.  In 
accordance  with  instructions  to  change  cars,  she  stepped  down 
as  carefully  as  she  could.  She  tried  to  avoid  any  accident,  but 
stepped  on  a  loose  stone  that  she  did  not  see ;  it  turned  her  ankle, 
and  she  fell  on  her  knees.  The  conductor  and  motorman,  who 
had  both  left  the  car  before  she  did,  and  were  talking  tc^ether  at 
the  street  curb,  came  and  helped  her  up.  Appellee  had  frequently 
ridden  on  this  line  of  road,  but  had  been  away  on  a  short  visit, 
and  had  never  made  a  transfer  on  the  line  before. 

The  evidence  also  shows  that  when  the  car  stopped  appel- 
lant's employees  placed  a  wide  board  on  the  step  at  the  rear 
entrance  to  the  car,  which  extended  thence  across  the  rough  por- 
tion of  the  street  towards  the  curb.  Upon  this  fact,  the  assump- 
tions that  appellant  had  fully  discharged  its  duty  to  appellee,  and 
that  appellee  was  guilty  of  contributory  negligence,  rest.     This, 
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however,  is  not  so.  The  front .  door  being  available  for  exit 
from  the  car,  the  duty  of  appellant  did  not  end  with  the  plac- 
ing of  the  board  at  the  rear.  Appellee  should  have  been  directed 
to  it.  Both  assumptions  would  be  valid  if  appellee  had  been  di- 
rected to  leave  the  car  by  the  rear  step,  where  the  board  was 
pla^ced^  and  possibly  if  she  had  known  it  was  there  to  aid  the 
'feafe  egress  of  the  passengers,  and  took  the  other  way  of  her  own 
undirected  volition.  But  she  did  not  know  of  the  board,  and 
the  evidence,  as  above  set  forth,  shows  an  allurement,  if  not,  in- 
deed, a  positive  direction,  for  appellee  to  leave  the  car  at  the 
front  entrance.  We  think  the  jury  was  clearly  warranted  in  find- 
ing that  appellant  was  guilty  of  negligence,  and  that  appellee  was 
not. 

Brief  criticism  is  made  of  four  instructions  tendered  by  the 
appellee  and  given  by  the  coui^t.  What  has  been  said  in  consid- 
ering the  other  questions  applies  to  the  objections  to  two  of  the 
Instructions,  and  it  is  clear  that  the  jury  was  not  misled,  to  the 
harm  of  appellani;,  by  the  giving  of  the  other  two,  even  if  they 
*be  justly  subject  to  the  complaint  made  of  them. 

The  judgment  of  the  lower  court  is  affirmed. 


Grant  v.  New  Orleans  Ry.  &  Light  Co. 

(Supreme  Court  of  Louisiana,  Dec.  11,  1911.) 

[56  So.  Rep.  897.] 

• 

Carriers — Injury  to  Passengers.* — When  a  street  car  has  been 
^topped  in  order  to  allow  passengers  to  alight,  and  the  conductor, 
being  inside,  starts  the  car  without  knowing  the  condition  of  af- 
fairs on  the  platform,  he  is  guilty  of  negligence,  and  the  company 
operating  the  car  becomes  liable  in  damages  to  a  passenger  who  is 
injured  by  reason  of  the  starting  of  the  car  while  he  is  in  the  act 
pf  alighting;  nor  does  it  affect  the  question  that  the  conductor  niay 
have  called  out,  "Is  it  all  right  back  there?"  and  have  heard  an  an- 
,5wer  in  the  affirmative. 

y  Evidence — Expert  Testimony — ^Personal  Injuries — ^Evidence  of 
Physicians. — Where  a  woman,  suing  for  damages  for  personal  in- 
juries resulting  from  an  accident,  has  the  benefit  of  the  testimony  of 
medical  men,  selected  by  her,  as  to  her  actual  condition  just  after 
the  accident,  and  at  the  time  of  the  trial,  and  the  defendant  is  de- 
nied such  benefit,  by  reason  of  her  objecting  to  an  examination  by 
physicians  selected  by  him,  or  appointed  as  experts  by  the  court, 
the  testimony  of  the  plaintiff's  witnesses  stands  much  upon  the  same 
footing  as  would  that  of  an  expert  accountant,  named  by  one  liti- 

'  '  ~'  '  ~  ~     "^     ill  ■■  ■       H  III.,..  II   .  — ^^^.^^^H^ 

'*See  first  foot-note  of  second  preceding  case. 
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gant,  in  a  case  in  which  the  other  litigant  has  been  denied  all  access 
to  the  account  constituting  the  subject  of  the  litigation. 

Damages — Personal  Injuries — Evidence  of  Cause. — Where  the  evi- 
dence in  a  suit  for  damages  for  perspnal-  injuries  leaves  a  margin  of 
possibility  and  probability  that  a  particular  physical  condition  may 
be  the  result  of  causes,  other  than  that  set  out  in  the  petition,  no 
damages  predicated  upon  such  condition  can  be  recovered. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish  of  Orleans;  E.  K. 
Skinner,  Judge. 

Action  by  Nellie  Grant,  wife  of  T.  Hurley,  against  the  New 
Orleans  Railway  &  Light  Company.  Judgment  for  plaintiff, 
and  defe'hdant  appeals.    Modified  and  affirmed. 

Hall,  Monroe  &  Lentunn,  for  appellant. 
A.  A.  Calongne,  for  appellee. 

Monroe,  J.  This  is  an  action  in  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  plaintiff  as  the  result  of  the 
negligent  starting  of  one  of  defendant's  street  cars,  from  which, 
as  a  passenger,  she  was  alighting. 

The  testimony  of  plaintiff  and  her  witnesses,  taken  as  a  whole, 
as  to  the  more  important  facts,  may  be  summarized  as  follows : 

She  was  31  years  old  and  weighed  187  pounds  at  the  time  of 
the  accident.  She  boarded  the  car  in  question  on  the  morning 
of  December  23,  1908,  incumbered  with  a  valise  (sometimes  called 
"satchel,"  and  at  other  times,  called  "grip"),  a  basket,  containing 
cake  and  a  bottle  of  syrup,  a  bundle  of  sugar  cane,  and  a  boy 
about  six  years  of  age.  When  the  car  stopped,  in  response  to 
her  signal,  at  the  corner  of  Rampart  and  Gravier  streets,  she 
went  on  the  platform,  with  her  basket  in  her  right  hand,  the  sugar 
cane  in  her  left  hand,  or  under  her  left  arm,  the  boy  following 
closely  behind,  and  leaving  the  valise  on  the  platform.  When 
she  had  put  her  right  foot  down  upon  the  stept  intervening  be- 
tween the  platform  and  the  ground,  the  conductor,  who  was  about 
midway  of  the  car,  upon  the  inside,  gave  the  signal  to  start,  and 
and  the  car  started.  Her  balance  being  thereby  disturbed,  she 
shifted  the  basket  from  her  hand  to  her  arm,  and  grasped  the 
rear  grab  handle  of  the  car  with  the  thus  disengaged  right  hand ; 
but  she  was  nevertheless  thrown  from  the  car,  and  swung 
around  and  behind  the  rear  end  of  it,  and,  maintaining  her  grasp 
of  the  handle,  was  thereby  dragged  about  a  half  a  square,  or, 
say,  ISO  feet.  The  car  then  stopped,  and  she  was  caught  by  Dave 
Thomas,  a  stranger  to  her,  who  happened  to  be  on  the  spot, 
and  whilst  held  by  him,  she  said  to  the  conductor : 

"If  I  had  been  a  white  lady,  you  would  have  given  me  time 
to  get  off  the  car;  you  didn't  give  me  time  to  put  my  foot  on 
the  step  when  you  rang  the  bell." 
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*</"^ 


Go  on,  nigger;  you  had  time  enough/' 

A  negro  man — a  passenger  on  the  car — then  brought  her  valise 
and  placed  is  beside  her;  and  Thomas  assisted  her  to  the  ban- 
quette, where  he  seated  her.  After  remaining  on  the  banquette 
for  a  little  while,  she  walked  several  squares  to  the  house  of 
Mrs.  Couilliette,  where  her  aunt  had  rooms,  and,  not  finding  her 
aunt  there,  she  walked  several  other  squares  to  the  house  of 
Mrs.  Price,  where  she  spent  the  night.  The  next  morning  she 
aird  her  aunt  went  to  see  her  lawyer,  on  St.  Charles  street,  and 
later  in  the  day  went  to  see  a  physician  in  CarroUton,  who  exam- 
ined her  womb,  and  finding  that  she  was  threatened  with  a  mis- 
carriage prescribed  for  her,  and  advised  her  to  go  home  and  lie 
down.  She  then  went  back  to  Mrs.  Price's,  and  went  to  bed, 
and  four  days  later  had  a  miscarriage,  being  attended  by  Sallie 
Miller,  a  midwife  who  happened  to  be  in  the  house,  and  who  re- 
mained with  her  for  nine  days.  At  the  end  of  about  two  weeks, 
she  again  called  upon  the  physician,  who  found  her  womb  and 
her  general  condition  much  worse  than  when  she  had  first  called. 
He  treated  her  for  several  months,  at  the  end  of  which  period 
she  consulted  another  physician;  and  the  two  consulted  together, 
and  thought  that  the  womb  ought  to  be  "curetted ;"  but  neither  of 
them  appears  to  have  urged  that  the  operation  be  performed.  At 
the  time  of  the  trial — nearly  two  years  after  the  accident — plain- 
tiflF,  according  to  the  testimony  of  her  physician,  was  suffering  in 
various  ways,  and  was  in  a  generally  broken  down  condition,  but, 
tfirough  her  counsel,  she  successfully  objected  to  an  examination 
by  experts  to  be  appointed  by  the  court.  There  are  contradic- 
tions, discrepancies,  and  coincidences  in  the  testimony,  of  which 
the  foregoing  is  a  summary,  to  which  we  shall  make  some  refer- 
ence hereafter. 

The  only  witnesses  called  by  defendant  who  testified  as  to  the 
immediate  facts  of  the  accident  were  the  motorman  and  con- 
ductor of  the  car  by  which  the  accident  is  said  to  have  been 
caused.  They  practically  concur  to  the  effect  that,  when  the  car 
stopped,  the  conductor  was  inside,  collecting  fares,  and  gave  the 
signal  to  start,  calling  out,  "Is  it  all  right  back  there  ?"  or  words 
to  that  effect,  and  receiving  an  answer  in  the  affirmative.  They 
&ay  that  as  the  car  started  some  one  said  that  a  lady  had  left  her 
^'grip,*'  and  that  the  car  was  stopped  within  35  feet ;  that  plaintiff, 
or  some  woman,  was  then  advancing  to  get  the  grip,  or  vyas  stand- 
ing, unsupported,  in  the  street,  when  a  negro  passenger  got  off  the 
car  and  carried  the  grip  to  her;  and  that,  so  far  as  they  knew, 
the  matter  ended  there,  and  they  made  no  report  of  it  until  some 
time  afterwards,  when  plaintiff  asserted  her  claims. 

Reverting  to  discrepancies,  contradictions,  etc.,  in  the  testimony 
adduced  on  behalf  of  plaintiff,  we  find  it  difficult  to  believe  that 
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a  woman  weighing  187  pounds,  holding  by  one  hand  to  the  grab 
handle  of  a  car,  and  having  a  basket  of  cake  and  syrup  suspended 
on  her  arm,  could  by  such  tenure  be  dragged  a  half  square ;  and 
more  difficult  still  to  understand  how  it  happens,  if  she  were  so 
dragged,  that  she  received  no  injury  to  her  feet  or  lower  limbs, 
or  even  to  her  clothing  or  shoes.  It  is  true  that  one  of  her  wit- 
nesses— Alphonse  Phillips — testifies  that,  with  nothing  to  sup- 
port her,  save  her  hold,  with  one  hand,  upon  the  grab  handle, 
she  was  carried  the  half  square  with  her  feet  swinging  in  the 
air,  but  that  is  even  more  incredible,  and,  besides,  he  is  contra- 
dicted by  plaintiff  herself  and  her  other  witnesses;  all  of  them 
saying  that  she  was  dragged  along  the  ground  or  pavement.  In 
her  direct  examination,  plaintiff  testifies  that  she  was  confined 
to  her  bed  for  four  weeks  after  the  accident.  In  her  cross-exam- 
ination, she  says  that  she  visited  the  doctor  on  December  24th, 
^5th  and  26th,  and  that  she  had  the  miscarriage  on  the  27th. 
l^he  doctor  says  that  she  made  her  second  call  on  him  two 
weeks  after  the  first.  Mrs.  Price  says  that  she  remained  in  bed 
23  days  after  the  miscarriage.  Plaintiff's  aunt  testifies  that  she 
called  on  plaintiff  on  the  morning  after  the  accident,  and  said 
to  her: 

"I  don't  see  what  I  can  do.  Try  and  put  on  your  clothes,  and 
I  will  take  you  to  your  lawyer." 

That  they  called  on  the  lawyer,  and  from  there  went  to  the 
doctor,  and  that  she  then  took  plaintiff  back  to  Mrs.  Price's,  and 
put  her  in  bed,  where  she  stayed  for  14  or  15  days. 

Julia  Brown  testifies  that  she  has  known  plaintiff  since  she 
was  a  baby,  and  was  her  school  and  music  teacher,  and* her  testi- 
mony proceeds  as  follows: 

"I  was  walking  up  from  Canal  street,  on  my  way  from  down- 
town, and  a  car  (No.  49  of  the  Dryades  street  line)  came  to  a 
dead  [stand]  still,  and  a  passenger  had  one  foot  on  the  plat- 
form and  one  on  the  step.  *  *  *  The  passenger  was  Nellie  Grant, 
and  she  had  a  little  boy  with  her.  The  conductor  was  about  mid- 
way in  the  car.  The  car  gave  a  jerk,  she  lost  her  balance,  and  she 
grabbed  hold  of  the  handle  of  the  car,  *  *  *  the  last  handle  of  the 
vestibu/e  of  the  car.  She  had  a  basket  on  her  arm,  and  the  car 
dragged  her  about  midway  of  the  block;  the  car,  going  full 
speed,  knocked  the  little  boy  off,  and  he  rolled  over  in  the  gutter. 
Q.  How  far  from  Gravier  street  were  you?  A.  Not  very  far 
from  the  corner;  I  can't  tell  you  the  distance.  Q.  About  how 
far;  about  half  a  block?  A.  No,  sir;  about  a  quarter  of  a  block; 
near  the  corner.  *  *  *  q  When  was  your  attention 
first  attracted  to  the  car?  A.  My  attention  was  first  at- 
tracted to  the  woman  when  she  was  dragging.  Q.  That  is 
the  first  time  you  saw  her?  A.  Yes,  sir.  Q.  You  can't  be  mis- 
taken about  that?    A.  No,  sir;  I  can't  be  mistaken.    Q.  That  was 
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the  first  time  you  saw  her  ?  A.  Yes,  sir.  Q.  And  when  you  saw 
the  woman  dragging,  where  were  her  feet?  *  *  *  A.  Her  feet 
were  dragging  on  the  ground.    Q.  Both  of  them?    A.  Yes,  sir. 

*  *  *     Q.  Which  arm  was  the  basket  on?    A.  Her  right  arm. 

*  *  *  Q.  Where  was  the  sugar  cane?  A.  On  the  platform.  Q. 
Then  you  saw  the  surgar  cane  on  the  platform,  and  the  woman 
hanging  on  behind?  A.  Yes,  sir.  Q.  That  is  the  first  time  you 
saw  the  car?  A.  When  I  first  saw  the  car,  she  had  one  foot 
on  the  platform  and  one  on  the  step.  Q.  You  testified  a  moment 
ago  that  the  first  time  you  saw  the  car  was  when  the  woman  was 
dragging.  Now  you  say  that  the  first  time  you  saw  the  car  she 
had  one  foot  on  the  platform  and  one  on  the  step.  Which  is 
the  correct  statement ;  did  you  see  the  car  before  the  woman  be- 
gan to  drag?  A.  I  saw  when  the  car  came  to  a  dead  standstill 
and  stopped  still ;  she  was  on  the  platform,  one  foot  on  the  plat- 
form,  and  the  other  on  the  step,  and  the  little  boy  was  by  her 
side.  *  *  *  She  was  holding  her  right  hand  on  the  grab-handle, 
and  the  little  boy  was  on  her  left.  *  *  *  Q.  When  you  first 
saw  the  woman,  you  saw  the  sugar  cane  on  the  car?  A.  Yes, 
sir.  Q.  Now  what  part  of  the  car  was  the  sugar  cane  on;  was 
the  sugar  cane  inside  of  the  car?  A.  No;  it  was  on  the  plat- 
form. *  *  *  Q,  Where  was  the  woman  when  the  car  first 
stopped?  A.  She  was  on  the  platform,  attempting  to  get  off. 
Q.  She  alleges  in  her  petition  that  she  was  in  her  seat,  and  rose 
to  get  up — .  A.  I  don't  know;  I  was  on  the  street.  Q.  Is  it 
not  a  fact  that  what  attracted  your  attention  to  the  car  was  see- 
ing the  woman  hanging  on  the  back?  A.  Yes;  that  is  my  state- 
ment; it  attracted  my  attention  when  she  was  grabbing  the 
handle,  and  the  little  boy  was  by  her  side.  By  the  Court :  Tell 
what  you  saw;  don't  try  to  illustrate.  A.  I  saw  the  woman 
when  the  car  went  off  in  full  speed,  and  she  lost  her  balance, 
and  the  car,  going  on  full  speed,  threw  the  child  from  the  car. 
Q.  And  the  car  was  going  at  full  speed  the  moment  that  it 
ftarted?    A.  Yes,  sir." 

The  witness  then  testifies  that  the  young  man  (Dave  Thomas, 
who  was  a  stranger  to  her,  as  well  as  to  the  plaintiff)  picked  up 
the  boy,  and  placed  him  on  the  sidewalk,  and  then  caught  plain- 
tiff by  the  arm,  and  that  she  (witness)  assisted  him  in  getting 
plaintiff  to  the  sidewalk,  where  he  sat  plaintiff  down;  and  her 
testimony  proceeds: 

"Q.  How  long  did  you  stay  there?  A.  Not  very  long;  he 
told  me  that  he  would  attend  to  her.  Q.  What  was  she  doing 
when  you  left?  A.  She  was  sitting  down,  and  seemed  to  be  in 
great  misery.  Q.  Had  they  brought  any  sugar  cane  to  her? 
A.  I  went  on,  I  told  you.  *  *  *  A.  I  heard  her  say  if  she 
was  a  white  woman  he  [the  conductor]  would  have  taken  more 
pains  and  he   said  something  back   to  her — *Go  on,  nigger.'    Q. 
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When  was  that?  A.  That  was  when  the  man  was  taking  her 
from  the  car.  Q.  And  where  was  the  conductor  then?  A. 
He  was  standing  in  the  door." 

The  "man"  (Dave  Thomas)  to  whom  the  witness  refers  tes- 
tifies in  part  as  follows : 

"A.  I  saw  the  lady  when  she  got  off  the  car — this  lady  with 
the  little  boy.  As  she  went  to  step  off  the  car,  she  had  one  foot 
on  the  platform  and  one  on  the  step,  and  the  conductor  was  in 
the  middle  of  the  car,  and  before  she  had  time  to  get  off  the 
car  he  started  the  car  off,  and  he  dragged  her  about  50  feet, 
near  the  middle  of  the  block,  and  I  ran  and  caught  her,  and 
took  her  on  the  sidewalk,  and  the  car  stopped.  *  *  *  Q, 
Was  there  anybody  there  with  you  when  that  happened?  A. 
Yes;  there  was  another  lady  that  came  to  her  rescue  after  she 
was  sitting  down.  *  *  *  Q.  And  you  say  the  conductor 
was  where?  A.  In  the  middle  of  the  car  is  where  I  saw  the 
conductor,  before  it  stopped.  *  *  *  Q.  After  you  seated 
her  on  the  curb,  did  you  go  on  about  your  business?  A.  Yes; 
T  went  on  about  my  business  afterwards.  *  *  *  Q.  Were 
you  standing  on  the  sidewalk?  A.  Yes,  sir.  *  *  **  j  ^yas 
going  back  Gravier,  and  waited  until  the  car  passed  me,  and 
that  is  where  I  saw  this  lady  when  she  missed  her  balance  and 
the  car  dragged  her,  and  I  ran  behind  the  car  when  it  dragged 
her.  *  *  *  Q  Where  was  the  basket  when  you  got  hold  of 
Nellie  Grant?  A.  On  her  arm.  *  *  *  A.  Yes  [the  car 
stopped],  about  50  feet  from»  the  corner,  and  I  took  her  off. 

*  *  *  Q.  After  you  set  her  down  on  the  sidewalk,  you 
went  about  your  business?  A.  Yes;  that  lady  came  to  her 
rescue.  Q.  Where  was  Nellie  Grant  when  you  left  the  scene 
of  the  accident?     A.  She   was    sitting   down  on   the    sidewalk. 

*  *  *  Q.  Now  you  say  that  woman  was  dragged  50  feet? 
A.  Yes,  sir.  Q.  Was  she  lying  to  the  ground  when  she  was  be- 
ing dragged?  A.  She  was  dragged  with  one  arm,  and  her  foot 
was  on  the  ground,  and  when  the  car  came  to  a  dead  standstill  I 
was  the  only  one  that  grabbed  her.  Q.  She  held  on  with  one  hand 
to  the  grab  handle  of  the  car?  A.  Yes,  sir.  Q.  And  as  the 
car  started  on,  instead  of  letting  go  the  grab  handle,  she  ran 
after  the  car?  A.  She  ran  after  it?  Q.  Yes;  wasn't  she  on 
her  feet  all  the  time?  A.  No,  sir;  just  one  of  her  feet  was  on 
the  step;  she  could  not  run  behind  the  car;  she  was  dragged. 
Q.  Then  all  the  time  the  car  was  going  50  feet  she  had  one 
foot  on  the  step?  A.  Yes;  just  one  foot  on  the  step,  and  the 
other  foot  was  dragging  on  the  ground;  on  the  pavement.  Q. 
Therefore  she  had  one  foot  on  the  step,  she  had  the  grab  handle 
in  her  hand,  and  the  other  foot  was  dragging  on  the  ground  ?  A. 
Yes,  sir.  Q.  And  when  the  car  stopped  the  second  time  you 
helped  her  off  the  step  and  put  her  on  the  sidewalk?  A.  Yes, 
sir." 


634        Voi.  43  R  R  R— Voi.  66  Am  &  Eng  R  Cas  N  S 

Grant  v.  New  Orleans  Ry.  &  Light  Co 

Alphonse  Phillips  says  that  he  was  in  the  car,  rear  seat,  left 
side,  and  further  in  part  as  follows: 

"Q.  Before  the  car  started,  where  was  the  woman?  A.  She 
had  one  foot  on  the  platform  and  one  foot  on  the  step,  and  the 
conductor  gave  the  signal  to  start,  and  he  was  in  the  middle  of 
the  car.  *  *  *  A.  After  the  car  was  dragging  her,  I  hollered 
to  the  conductor  that  the  woman  was  not  off  the  car,  and  after- 
wards he  stopped,  and  she  fell  to  the  ground,  and  he  started  off 
again,  and  I  noticed  she  had  a  grip  and  a  basket  and  a  bunch  of 
sugar  cane.  Q.  What  did  you  do?  A.  I  got  off  the  car,  and 
went  back  to  her  with  the  grip.  Q.  What  did  you  do  after  that  ? 
A.  After  I  brought  her  the  grip,  there  were  people  around 
there,  and  I  went  off.  *  *  *  q  she  had  the  basket  in  one 
hand  and  the  bunch  of  cane  in  the  other  hand  [referring  to 
plaintiff's  position  before  the  car  started]  ?  A.  Yes,  sir.  Q. 
Where  was  the  grip  at  that  time?    A.    Sitting  on  the  platform. 

*  *  *  Q.  If  she  had  the  basket  in  one  hand  and  the  bunch 
of  sugar  cane  in  the  other,  how  could  she  get  hold  of  the  grab 
handle?     A.     She  let  the  cane  drop  that  way  on  the  outside. 

*  *  *  A.  She  had  it  mostly  under  her  arm.  *  *  *  Q, 
From  the  time  she  fell  off  the  step  until  the  car  stopped,  you 
say  that  she  went  150  feet?  A.  Yes,  sir.  Q.  Did  she  travel 
that  150  feet  with  the  grab  handle  in  her  left  hand  and  her 
body  dragging  on  the  ground,  or  was  she  running  after  the  car? 
[Memo.  The  witness  had  previously  said  that  plaintiff  was 
getting  off  with  her  face  to  the  car,  of  backwards,  and  had 
seized  the  grab  handle  with  her  left  hand.]  A.  She  was  mostly 
swinging  to  the  car.  Q.  Was  any  part  of  her  body  on  the 
ground  when  she  was  being  dragged  those  150  feet,  as  you  said? 
A.  No ;  she  was  not  on  the  ground.  Q.  Then  she  was  on  her 
feet?  A.  She  was  swinging  behind  the  car,  and  had  hold  of 
the  back  grab  handle.  Q.  And  her  feet  were  on  the  ground? 
A.  I  can't  say  if  her  feet  were  on  the  ground.  Q.  Where 
were  her  feet?  A.  She  was  swinging.  Q.  You  don't  mean 
to  say  that  she  was  holding  herself  in  the  air  by  one  arm,  do 
you  ?  A.  She  was  holding  the  grab  handle ;  she  grabbed  with 
both  hands  when  she  was  jerked.  Q.  Where  were  her  feet 
when  she  was  being  dragged  150  feet?  A.  Her  feet  were 
swinging  out.  Q.  Did  they  touch  the  ground,  or  were  they  in 
the  air?  A.  It  seemed  to  me  they  must  have  been  in  the  air 
a  little  way.  Q.  You  don't  think  they  were  on  the  ground? 
A.  No,  sir;  I  don't  think.  Q.  And  you  don't  think  that  her 
feet  were  on  the  ground,  and  that  she  was  running  behind  the 
car?  A.  No,  sir;  she  was  swinging.  Q.  In  other  words,  she 
held  herself  in  the  air  with  the  grab  handle,  and  ran  150  feet, 
until  you  hollered  to  the  conductor?  A.  Yes,  sir.  *  *  *  Q. 
And  then  you  say  that  at  that  time  [when  the  witness  placed  the 
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grip  beside  her]  she  was  standing  upon  the  sidewalk?  A.  No; 
she  was  not  on  the  sidewalk;  they  had  picked  her  up  in  the 
street,  and  she  was  standing  there.  Q.  And  she  was  standing 
in  the  street,  and  not  on  the  sidewalk?  A.  Yes;  the  people 
picked  her  up." 

Sallie  Miller  says  that  she  was  standing  on-  the  corner'  of 
Gravier  and  Rampart  streets  when  car  49  came  along,  and  fur- 
ther, as  follows: 

"A.  As  I  was  standing  there,  the  car  came  to  a  standstill,  a 
stop,  and  she  came  on  the  platiorm.  Q.  Nellie  Grant?  A. 
Yes,  sir;  to  get  off,  and  just  as  she  came  to  the  platform  she 
put  one  foot  on  the  step,  to  step  down,  and  the  bell  rang  and 

*  *  *  the  car  started  off;  and  when  the  car  started  off  she 
lost  her  balance,  and  she  fell,  and  she  had  a  basket  on  her  arm, 
and  she  grabbed  the  side  of  the  car  with  the  handle,  and  when 
she  fell  that  turned  her  face  to  me,  and  the  car  was  going  on, 
and  that  dragged  her  a  half  block;  and  she  had  a  little  child 
with  her,  and  the  child  was  thrown  head  over  heals  off  the  car 
onto  the  ground  on  the  side.  It  looked  like  the  man  rang  the 
bell  before  the  woman  got  off  the  car;  and  then  I  saw  a  man 
run  and  pick  up  the  little  boy,  and  set  him  on  the  side  of  the 
banquette,  and  he  ran  and  caught  her  and  straightened  her  up. 

*  *  *  Q.  She  ran  after  the  car  until  it  stopped?  A.  No; 
she  was  dragging;  she  could  not  run;  the  car  was  going  on.  Q. 
Did  any  part  of  her  body  touch  the  street?  A.  The  grab 
handle  held  her  up.  Q.  In  other  words,  she  went  the  150  feet, 
or  half  a  block,  holding  with  one  hand  to  the  grab  handle  and 
her  feet  dragging  along  the  stones?    A.    Yes,  sir." 

Lulu  Rousseau  gives  the  following,  with  other,  testimony: 
"A.  Yes;  I  saw  the  car  stopped,  and  there  was  some  one 
about  to  get  out.  I  was  going  uptown,  and  the  car  was  com- 
ing down,  and  I  looked  to  see  who  got  out  of  the  car,  as  I  al- 
ways do,  and  I  saw  a  passenger  about  to  get  out,  with  her  face 
towards  the  river.  Q.  Who  was  that  passenger  ?  A.  It  was 
Nellie  Grant;  and  I  saw  her,  with  a  basket  on  her  arm  and  her 
hand  holding  the  rear  end  of  the  car,  and  as  she  went  to  step 
off  the  car  started  off  in  a  hurry,  and  it  jerked  her,  and  she 
dragged  about  half  a  block." 

[1]  It  will  be  observed  that  Julia  Brown  first  testifies  that, 
from  a  distance  of  a  quarter  of  a  square  below  the  point  where 
the  car  stopped,  she  saw  that  plaintiff,  who  was  getting  off  at 
the  farther  end  of  the  car,  put  her  right  foot  down  on  the  step ; 
that  she  had  a  basket  on  her  right  arm,  and  a  boy  at  her  left 
side ;  that  the  conductor  was  in  the  middle  of  the  car ;  and  that 
the  bundle  of  sugar  cane  was  on  the  platform.  And  it  will  also 
be  observed  that  the  other  witnesses,  standing  or  moving  about 
on  the  street,  give  pretty  much  the  same  details,  in  almost  the 
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identical  language  used  by  Julia  Brown,  though  the  putting 
down  of  one  foot  or  the  other,  by  a  passenger  getting  off  a 
street  car,  whether  with  or  without  a  basket,  or  with  or  without 
a  boy,  and  the  position  of  the  conductor,  are  not  matters  of 
such  interest  as  ordinarily  to  so  impress  themselves  upon  the 
minds  of  indifferent  persons  that  they  are  able,  two  years  later, 
to  retail  them  as  though  they  were  reading  from  a  book.  But 
Julia  Brown  could  not  have  seen  the  boy  or  the  sugar  cane,  as 
she  says  she  did,  and  it  is  doubtful  whether  she  could  have  seen 
the  conductor  or  the  basket;  for,  when  a  woman  weighing  187 
pbunds,  with  a  basket  in  her  right  hand,  is  descending  from  the 
platform  of  a  street  car,  there  is  no  room  at  her  left  side  for  a 
boy.  Nor  can  a  person  who  is  a  quarter  of  a  square  away,  in 
front,  and  upon  the  exit  side  of  a  car,  see  a  bundle  of  sugar 
cane  on  the  rear  platform;  nor  yet  do  we  think  it  likely  that  a 
person  so  situated  could  very  well  see  a  basket  on  the  off  side 
of  an  alighting  passenger,  or  very  well  fix  the  position  of  the 
conductor  in  a  car,  on  a  day  in  December,  though,  no  doubt,  the 
two  last-mentioned  things  may  be  possible.  Julia  Brown  could 
not,  however,  have  seen  the  sugar  cane  on  the  platform,  be- 
cause the  witnesses  who  were  in  a  better  position  to  know  say 
that  it  was  not  there.  It  was  either  under  plaintiff's  left  arm, 
or  else  it  had  fallen  to  the  ground.  Again,  Julia  Brown,  who 
has  known  plaintiff  since  she  was  a  baby,  and  was  her  school 
and  music  teacher,  says  that  she  left  plaintiff  seated  on  the  ban- 
quette, apparently  in  great  misery,  because  the  "young  man," 
whom  she  did  not  know  and  whom  plaintiff  did  not  know,  said 
that  he  would  attend  to  her.  But  the  "young  man"  testifies  that 
he  also  left  plaintiff  in  the  same  place  and  condition  because  the 
lady,  who  had  come  to  the  rescue,  had  taken  charge,  or  said 
that  she  would  do  so.  It  is  true  the  young  man,  when  called  in 
rebuttal,  did  not  hesitate  to  contradict  himself,  and  to  say  that 
he  stayed  with  plaintiff  until  she  left  the  banquette,  and  ac- 
companied her  to  the  house  where  she  expected  to  find  her  aunt. 
And  no  more  did  Julia  Brown,  after  testifying  in  detail  to  the 
exact  situation  when  the  car  stopped,  hesitate  to  testify  that  her 
attention  was  first  attracted  to  the  car  by  seeing  the  woman 
dragging  behind  it,  or,  when  she  found  that  her  two  statements 
could  not  be  reconciled,  hesitate  to  repudiate  the  second  and  fall 
back  on  the  first.  Upon  the  whole,  we  seriously  doubt  whether 
Julia  Brown  was  present  at  the  scene  of  the  accident;  and  if 
Sallie  Miller  was  there  it  was  something  of  a  coincidence  that 
she  should,  by  mere  chance,  have  been  at  Mrs.  Price's  house  a 
few  days  later  just  in  time  to  be  employed  as  the  midwife  to 
attend  the  plaintiff  >vho  was  an  entire  stranger  to  her,  in  her 
miscarriage.  Leaving  out  other  points  in  the  testimony  which, 
might  be  made  the  subject  of  criticism,  and  finding  it,  as  we  have 
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stated,  impossible  to  believe  that  plaintiff  dragged  over  the  pave- 
ment or  swung  through  the  air  for  a  distance  of  150  feet,  our 
conclusion  is  that  the  witness  Thpmas  comes  nearer  to  describ- 
ing the  true  situation  than  the  others,  and  that  what  really  hap- 
pened was  that  when  plaintiff  had  put  one  foot  down  on  the 
step  the  car  started  off  with  a  jerk,  which  disturbed  her  balance, 
and  that,  in  the  act  of  falling,  she  seized  the  grab  handle,  and, 
although  her  body  swung  around,  she  managed,  for  the  few  sec- 
onds during  which  the  car  was  traveling,  say  35  or  50  feet,  to 
maintain  that  hold,  and  also  to  maintain  her  one  foot  on  the 
step,  which  thereby  in  part  supported  the  weight  of  her  body; 
the  probability  being  that  the  other  foot,  from  time  to  time, 
touched  the  ground.  The  starting  of  the  car,  under  the  circum- 
stances, was  due  to  the  negligence  of  the  conductor,  which  is 
not  excused  by  his  calling,  *'Is  it  all  right  back  there?*'  and  his 
supposed  or  actual  reception  of  an  affirmative  answer,  and  de- 
fendant is  liable  to  the  extent  of  the  damage  thereby  inflicted 
on  plaintiff.  We,  are,  however,  of  opinion  that  the  amount 
awarded  is  excessive.  It  appears  from  the  record  that,  in  1903, 
plaintiff  was  divorced  for  adultery,  and  that  she  was  then  liv- 
ing a  practically  lewd  life ;  and  it  also  appears  that  she  had  not 
been  married  again  when  the  accident  occurred,  though  she  was 
at  that  time  some  two  months  and  a  half  advanced  in  pregnancy. 
It  further  appears  that  on  March  24,  1909,  she  submitted  her- 
self to  the  treatment  of  the  second  physician  whom  she  consulted, 
and  he  testifies  that  she  was  then  in  bad  condition,  particularly 
with  regard  to  her  womb  and  that  her  condition  became  worse, 
so  that  when  the  testimony  was  given,  say,  in  November,  1910, 
she  could  hold  no  intercourse  with  her  husband.  The  further 
fact  appears  that  she  married  her  present  husband  on  March  27, 
1909,  and,  if  we  understand  the  testimony  correctly,  she  was 
no  more  fit  to  hold  intercourse  with  him  then  than  afterwards, 
-and  we  think  that  it  may  justly  be  inferred  that  the  bad  state 
that  she  was  in  at  the  time  of  the  trial  was  largely  attributable 
to  her  marriage.  The  miscarriage,  it  is  true,  had  occurred  sev- 
eral months  before  the  marriage,  and  we  do  not  wish  to  be  un- 
derstood as  holding  that  plaintiff's  immorality  would  be  any  bar 
to  the  recovery  of  damages  for  that  occurrence,  if  we  were  sat- 
isfied that  it  was  attributable  to  the  accident  upon  which  this 
suit  is  founded.  But  we  are  not  so  satisfied.  The  plaintiff  had 
the  advantage,  on  the  trial,  of  the  testimony  of  three  physicians 
of  her  own  selection,  whom  she  allowed  to  examine  her,  not  only 
when  she  was  first  injured,  but  at  the  time  of  the  trial,  but  she 
never  would  permit  any  physician  representing  the  defendant  to 
examine  her  at  all;  and  when,  during  the  trial,  defendant's 
counsel  moved  the  court  to  appoint  experts  for  that  purpose 
plaintiff's  counsel  objected,  and  the  objection  was  sustained. 
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[2]  Whether  the  ruling  so  made  was  correct  or  not  (and  we 
find  it  unnecessary  to  decide  the  question),  the  result  is  that, 
whereas  p.laintiff  has  been  allowed  the  benefit  of  the  testimony 
of  medical  men  selected  by  her  as  to  her  actual  condition  just 
after  the  accident  and  at  the  time  of  the  trial,  defendant  has 
been  denied  the  opportunity  and  the  right  to  rebut  that  testimony, 
which,  therefore,  stands  upon  much  the  same  footing  as  would 
that  of  an  expert  accountant,  named  by  one  litigant,  in  a  case  in 
which  the  other  litigant  has  been  denied  all  access  to  the  account 
constituting  the  subject  of  the  litigation. 

[3]  The  defendant  did  call  to  the  stand  two  physician3,  as 
experts,  and  they  were  examined  by  means  of  abstract  and 
hypothetical  questions,  and  it  appears  to  us,  not  only  from  their 
testimony,  but  also  from  the  testimony  of  plaintiflF's  witnesses, 
that  there  is  a  margin  of  possibility  and  probability  that  plain- 
tiff's condition,  when  she  was  first  examined  after  the  accident, 
and  the  subsequent  miscarriage,  may,,  in  a  person  leading  the 
life  to  which  she  appears  to  have  been  accustomed  have  been 
attributable  to  causes  other  than  the  accident*.  The  consensus 
of  the  testimony  is  that  plaintilff's  womb  should  have  been 
"curetted,"  and  that  the  operation  is  simple  and  effective,  and 
the  preponderance  of  the  testimony  goes  to  the  effect  that  the 
sooner  an  operation  of  that  kind,  if  there  be  occasion  for  it, 
is  performed,  the  better.  There  seems,  however  to  be  some 
difference  of  opinion  between  plaintiff's  advisors  on  the  ques- 
tion whether  her  condition  warranted  the  operation,  and  it  has 
not  been  performed,  or  even  urged.  We  are,  however,  of  opin- 
ion that  plaintiff  was  subjected  to  a  severe  nervous  shock  and 
unusual  strain,  and  that  she  suffered  considerably  in  consequence, 
and  we  think  she  should  be  compensated. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  amount 
allowed  by  the  judgment  appealed  from  be  reduced  to  $1,000, 
and  that,  as  thus  amended,  said  judgment  be  affirmed;  plain- 
tiff to  pay  the  costs  of  the  appeal. 
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(Supreme  Court  of  Iowa,  Dec.  14,  1911.) 

[133  N.  W.  Rep.  657.] 

Carriers — Injuries  to  Passengers — Negligence — Question  for  Jury. 

— In  an  action  for  injuries  to  a  street  car  passenger  thrown  from 
a  car  while  boarding  it,  evidence  held  to  support  a  finding  of  neg- 
ligence of  the  conductor  in  causing  the  car  to  suddenly  start,  throw- 
ing the  passenger  to  the  ground,  in  preventing  the  passenger  from 
entering  the  car  before  it  started,  and  in  failing  to  assist  the  passen- 
ger, though  he  knew  of  her  perilous  position. 

Carriers — Injuries  to  Passengers — Negligence. — Though  a  passen- 
ger boarded  a  "pay  as  you  enter"  car  by  the  passageway  intended 
for  the  egress  of  passengers,  the  conductor,  causing  the  passenger 
to  stop  before  reaching  a  place  of  safety  after  signaling  the  car  to 
start,  thereby  imperiling  the  passenger's  safety,  and  causing  her 
to  be  thrown  from  the  car,  was  guilty  of  actionable  negligence. 

Carriers — Injuries  to  Passengers — Negligence. — A  passenger  at- 
tempted to  enter  a  street  car  by  the  passageway  intended  for  the 
egress  of  passengers,  and  the  conductor  told  her  to  stop  after  he 
had  given  the  signal  for  the  starting  of  the  car.  Held,  that  there 
was  no  emergency  relieving  the  conductor  from  the  charge  of  neg- 
ligence, if  he  did  what  a  reasonably  careful  person  under  the  cir- 
cumstances would  not   have   done. 

Trial — Instructions — Injuries  to  Passengers. — Where,  in  an  action 
for  injuries  to  a  street  car  passenger,  the  court  had  charged  that  the 
conductor  was  required  to  use  the  highest  degree  of  care  consistent 
with  the  practical  operation  of  the  car  to  prevent  injury  to  the  pas- 
senger, but  that  such  degree  of  care  was  not  required  where  a  pas- 
senger was  attempting  to  board  the  car  so  that  he  was  not  aware, 
or,  in  the  exercise  of  reasonable  care,  should  not  have  been  aware, 
of  the  passenger's  intention  to  do  so,  the  failure  in  another  instruc- 
tion to  specifically  define  the  degree  of  care  required  of  the  conductor 
in  rendering  assistance  to  the  passenger  when  he  discovered  him  in 
a  place  of  danger  was  not  prejudicial. 

Evidence — Conclusion  of  Witness. — Where,  in  an  action  for  inju- 
ries to  a  passenger  while  boarding  a  street  car,  plaintifiF  showed  that, 
after  reaching  the  first  step  of  the  platform,  the  car  started  in  re- 
sponse to  a  signal  of  the  conductor,  and  that  the  conductor  pre- 
vented the  passenger  from  reaching  a  place  of  safety  after  the  sig- 
nal for  the  starting  of  the  car  had  been  given,  a  question  asked  the 
passenger  as  to  whether  or  not,  if  the  conductor  had  not  asked  the 
passenger  to  stop,  he  would  have  had  time  to  board  the  car  before 
it  started,  was  not  objectionable  as  calling  for  a  conclusion. 

Appeal  and  Error — Harmless  Error — Erroneous  Admission  of  Evi- 
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dence. — The  error,  if  any,  in  allowing  a  daughter  of  plaintiff  suing 
for  a  personal  injury  to  state  that  her  husband,  who  had  been  a 
physician,  had  been  dead  four  years,  was  not  ground  for  reversal; 
the  question  not  having  been  asked  for  an  improper  purpose,  and  no 
prejudice  resulting. 

Appeal  from  District  Court,  Polk  County;  W.  H.  McHenry, 
Judge. 

Action  to  recover  damages  for  personal  injuries  received  by 
plaiotiff  while  a  passenger  on  a  car  of  defendant  resulting  from 
falling  off  the  platform  of  said  car  by  reason  of  the  alleged 
negligence  of  the  conductor  in"  its  operation.  There  was  a  ver- 
dict for  plaintiff,  and  from  a  judgment  in  her  favor  the  defend- 
ant appeals.     Affirmed. 

Guernsey,  Parker  &  Miller  and  A.  G.  Rippey,  for  appellant. 
Boyd  &  Bray  and  Bannister  &  Cox,  for  appellee. 

McLain,  J.  The  evidence  tended  to  show  that  plaintiff 
attempted  to  get  on  board  one  of  defendant's  street  cars  at  its 
stopping  place  on  Walnut  street  east  of  Seventh  street,  in  the 
city  of  Des  Moines,  approaching  the  car  from  the  sidewalk  on 
the  south  side  of  the  street;  that  after  reaching  the  first  step 
of  the  platform,  and  while  she  was  in  the  act  of  mounting  to 
the  second  step,  the  car  started  in  response  to  the  signal  of 
the  conductor,  and  plaintiff  was  thrown  to  the  pavement,  suffer- 
ing severe  iii juries.  The  alleged  grounds  of  negligence  which 
were  submitted  to  the  jury  were,  first,  that  when  plaintiff  was 
mounting  the  steps  of  the  car,  and  before  sufficient  time  had 
elapsed  to  permit  her  to  reach  that  part  of  the  car  in  which 
passengers  were  expected  to  ride,  defendant  negligently,  care- 
lessly, and  wrongfully  caused  the  said  car  to  suddenly  start 
forward,  throwing  plaintiff  to  the  ground;  second,  that  the  con- 
ductor, seeing  the  plaintiff  on  the  step  of  the  car  and  as  she 
was  about  to  enter,  stopped  the  plaintiff  and  kept  her  from  enter- 
ing the  car  before  it  started,  resulting  in  her  being  thrown  from 
the  car;  and,  third,  that  the  conductor,  when  he  saw  plaintiff 
on  the  steps  of  the  car  and  knew  that  she  was  in  a  position 
of  danger,  failed  to  assist  her  until  she  could  reach  a  place  of 
safety. 

[1]  1.  The  principal  contention  for  appellant  is  that  there 
was  not  sufficient  evidence  to  sustain  the  verdict  of  the  jury 
for  plaintiff  on  any  one  of  the  three  allegations  of  negligence, 
and  that  the  court  erred  as  to  each  of  these  allegations  in  sub- 
mitting it  to  the  jury.  We  should  hardly  be  justified  in  dis- 
cussing in  detail  the  evidence  appearing  in  the  record  for  the 
purpose  of*showing  that  there  was  sufficient  evidence  to  go  to 
the  jury  on  each  of  these  allegations  of  negligence.    The  general 
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theory  of  counsel  for  appellant  is  that  the  car  was  of  the  "pay 
as  you  enter"  style  of  construction,  the  place  for  the  conductor 
being  about  the  center  of  the  rear  platform  beside  the  passage- 
way for  exit,  and  separated  by  a  rail  from  the  passageway  for 
entrance  which  occupied  the  rear  portion  of  the  platform;  that 
the  plaintiff  while  waiting  for  passengers  to  dismount  stood 
beside  and  close  to  the  body  of  the  car,  where  she  could  not 
be  seen  by  the  conductor,  instead  of  approaching  the  passage- 
way for  entrance  at  the  rear  end  of  the  car  where  she  could  have 
been  seen  and  might  have  entered  without  waiting  for  the  dis- 
mounting of  the  passengers  by  the  passageway  for  exit;  that 
she  stepped  upon  the  car  in  the  passageway  for  exit,  and  was 
not  seen  by  the  conductor,  until  the  signal  for  the  starting  of 
the  car  had  been  given  by  him  standing  in  his  proper  position 
for  that  purpose;  and  that,  therefore,  there  was  no  negligence 
on  the  part  of  the  conductor  in  causing  the  car  to  start  before 
plaintiff  had  reached  a  place  of  safety.  The  difficulty  with  this 
proposition  is  that  it  ignores  the  testimony  of  plaintiff  that  she 
went  straight  across  from  the  sidewalk  to  the  entrance  of  the 
car  approaching  it  to  the  left  of  a  passenger  who  was  dismount- 
ing, and  therefore  was  in  plain  sight  of  the  conductor  if  he  had 
been  standing  in  his  proper  position,  and  that  the  car  had  not 
started,  and  she  had  heard  no  signal  for  its  starting  when  she 
mounted  the  step.  There  was  plainly  a  conflict  in  the  evidence 
as  to  the  position  of  plaintiff  when  she  attempted  to  mount  the 
step,  and  the  question  as  to  whether  the  conductor  was  negli- 
gent in  starting  the  car  before  plaintiff  had  reached  a  place 
of  safety  was  for  the  jury. 

[2]  As  to  the  allegation  that  the  conductor  negligently  stopped 
the  plaintiff  and  kept  her  from  entering  the  car  before  it  started, 
there  was  evidence  tending  to  show  that  while  plaintiff  was  on 
the  first  step,  having  attempted  to  enter  by  the  passage  intended 
for  egress,  the  conductor  told  the  plaintiff  to  stop,  and  thus 
prevented  her  from  reaching  a  place  of  safety  before  the  car 
started.  Even  though  plaintiff  was  attempting  to  enter  the 
car  by  the  wrong  passage,  it  was  negligence  on  the  part  of  the 
conductor  to  caus^  her  to  stop  there,  after  he  had  signaled 
for  the  starting  of  the  car,  if  by  doing  so  he  imperiled  plaintiff's 
safety.  There  was  no  evidence  tending  to  show  such  an  emer- 
gency as  to  justify  the  conductor  in  stopping  the  plaintiff  in  a 
position  of  danger,  and  requiring  her  to  enter  by  the  proper 
passage. 

The  evidence  is  in  conflict  as  to  the  position  of  the  conductor 
while  plaintiff  was  attempting  to  enter  the  car,  but  the  jury 
might  well  have  found  that,  if  he  was  in  his  proper  position  and 
where  he  testified  that  he  was  at  the  time  the  car  started,  he 
might,   in  the  exercise  of   reasonable   diligence,   have  assisted 
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or  steadied  the  plaintiff  so  that  she  would  not  have  been  thrown 
off  as  a  result  of  the  starting  of  the  car  while  she  was  in  a 
position  of  danger.  The  court  did  not  err,  therefore,  in  sub- 
mitting to  the  jury  each  of  the  grounds  of  negligence  above  re- 
ferred to. 

[3]  2.  The  refusal  of  an  instruction  asked  by  the  defendant  to 
the  effect  that,  if  the  conductor  was  confronted  by  an  emergency 
which  required  him  to  act  promptly  in  the  discharge  of  his  duties, 
a  mere  mistake  or  error  of  judgment  on  his  part  would  not 
constitute  negligence  was  not  error.  This  instruction  was 
asked  with  reference  to  the  alleged  negligence  of  the  conductor 
in  calling  to  plaintiff  as  she  stepped  upon  the  car  to  "wait  a  mo- 
ment." There  is  nothing  in  the  record  to  justify  the  assump- 
tion that  as  a  matter  of  law  there  was  an  emergency  relieving 
the  conductor  from  the  charge  of  negligence  if  he  did  what  a  rea- 
sonably careful  person  under  such  circumstances  would  not 
have  done.  He  was  in  no  peril  whatever.  He  had,  so  far  as 
appears,  no  duty  to  perform  save  that  of  signaling  the  car  to 
stop  and  looking  out  for  plaintiff's  safety,  in  view  of  the  fact 
that  he  had  signaled  the  car  to  start  before  she  was  in  a  place 
of  safety,  and,  as  counsel  contend,  before  he  was  aware  that 
she  was  attempting  to  enter  the  car.  He  did  signal  the  car  to 
stop  and  it  was  stopped  within  a  few  feet.  We  fail  to  see  how 
any  emergency  could  have  justified  his  act  in  calling  upon  plain- 
tiff to  wait  after  she  was  on  the  first  step,  and  when  another 
step  would  have  brought  her  into  a  position  of  safety.  The 
question  of  the  conductor's  negligence  was  for  the  jury,  but  the 
rule  as  to  acting  in  the  case  of  a  sudden  emergency  does  not 
seem  to  have  had  any  application  as  bearing  upon  that  question. 
The  rule  seems  to  have  been  announced  rather  as  applicable 
to  the  conduct  of  a  person  who  is  put  in  peril  than  to  the  con- 
duct of  one  whose  duty  it  is  to  avoid  injury  to  another.  Bnig- 
geman  v.  Illinois  Central  R.  Co.,  147  Iowa,  187,  123  N.  W. 
1007 ;  Barry  v,  Burlington  R.  &  L.  Co.,  1 19  Iowa,  62,  93  N.  W. 
68,  95  N.  W.  229. 

[4]  3.  An  instruction  given  by  the  court  is  criticised  because 
it  did  not  more  specifically  define  the  degree  of  care  required 
of  the  conductor  in  rendering  assistance  to  the  plaintiff  when  he 
discovered  her  in  a  place  of  danger.  But  the  court  had  already 
instructed  the  jury  that,  as  to  a  passenger,  the  duty  of  the  con- 
ductor was  to  use  the  highest  degree  of  care  and  foresight 
reasonably  consistent  with  the  practicable  operation  of  the  car 
in  order  to  prevent  injury  to  a  passenger,  and  that  this  degree 
of  care  was  not  required  if  the  plaintiff  was  attempting  to  get 
on  board  the  car  in  such  manner  that  the  conductor  either  was 
not  aware  or  in  the  exercise  of  reasonable  care  should  not  have 
been  aware  of  her  intention  to  do  so.    In  view  of  these  instruc- 
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tions,  there  was  no  error  prejudicial  to  the  defendant  in  not  re- 
peating the  explanation  as  to  the  degree  of  care  required  of  the 
conductor  when  he  saw  the  plaintiff  in  the  position  of  peril. 

Other  instructions  given  are  criticised  only  on  the  ground 
that  there  was  no  evidence  of  negligence  in  the  respects  charged 
as  already  explained,  and  no  further  discussion  of  that  subject 
seems  to  be  called  for. 

[5]  4.  There  are  assignments  of  error  in  the  admission  of 
testimony  over  defendant's  objection.  One  of  these  relates  to 
the  overruling  of  an  objection  to  a  question  asked  of  plaintiff 
"whether  or  not,  if  the  conductor  had  not  asked  you  to  stop, 
you  would  have  had  time  to  get  on  the  car  before  it  started." 
While  this  question  did  call  in  a  way  for  a  conclusion  of  the 
witness,  such  conclusion  was  one  which  could  only  be  drawn 
from  all  the  attending  facts  and  circumstances  as  known  to 
plaintiff,  and  such  conclusions  may  properly  be  called  out  on 
examination  subject  to  cross-examination  as  to  the  bearing  of 
the  particular  facts  and  circumstances  as  they  appeared  to  the 
witness.  The  rulings  as  to  this  question  and  two  or  three 
others  of  similar  character  were  so  plainly  within  the  exercise 
of  a  proper  discretion  on  the  part  of  the  trial  judge  that  no 
further  discussion  of  them  seems  to  be  required. 

[6]  5.  The  daughter  of  the  plaintiff  was  called  as  a  witness, 
and  in  answer  to  preliminary  questions  was  allowed  to  state,  over 
objection)  that  her  husband  had  been  dead  four  years,  and  that 
he  was  a  physician.  Counsel  for  appellant  contend  that  some 
prejudice  to  the  defendant  appears  from  these  rulings,  in  that 
they  were  calculated  to  excite  sympathy  on  the  part  of  the 
jury.  We  are  satisfied  from  the  record  that  the  questions  were 
not  asked  for  an  improper  purpose,  and  that  no  error  could  have 
resulted  from  allowing  them  to  be  answered. 

The  judgment  is  affirmed. 
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to  the  loss  of  the  goods  while  in  defendant's  possession,  their 
value,  and  the  filing  of  claims  therefor;  the  only  issue  being 
whether  defendant  was  liable,  either  as  common  carrier  or  as 
warehouseman.  As  to  the  second  cause  of  action  the  answer 
was  a  general  denial.  The  judgment  was  for  $326,  in  favor  ol 
plaintiffs. 

[1,  2]  The  first  question  presented  by  defendant's  appeal  is 
whether  the  court  erred  in  instructing  the  jury  that  under  the 
bill  of  lading  produced  in  evidence  it  was  the  duty  of  the  rail- 
road company  to  notify  the  consignee  of  the  arrival  of  the 
goods,  and  allow  a  reasonable  time  for  their  removal.  The  only 
bill  of  lading  set  forth  in  the  record  contained  the  following: 
"Order  notify  F.  L.  Lajrton,  Enoree,  S.  C. ;"  and  also  the  fol- 
lowing: "If  the  word  *order'  is  written  immediately  before  or 
after  the  name  of  the  party  to  whose  order  the  property  is  con- 
signed, the  surrender  of  the  bill  of  lading,  properly  indorsed, 
shall  be  required  before  the  delivery  of  the  property  at  desti- 
nation as  provided  by  Sec.  9  of  the  conditions  on  the  back 
hereof."  On  the  back  of  the  bill  of  lading  was  printed:  "If 
the  word  'order*  is  written  hereon,  immediately  before  or  after 
the  name  of  the  party  to  whose  order  the  property  is  consigned 
without  any  condition  of  limitation  other  than  the  name  of  the 
party  to  be  notified  of  the  arrival  of  the  property,  the  surrender 
of  tnis  bill  of  lading,  properly  indorsed,  shall  be  required  before 
the  delivery  of  the  property  at  destination.  If  any  other  than 
the  aforesaid  form  of  consignment  is  used  herein  the  said  prop- 
erty may,  at  the  option  of  the  carrier,  be  delivered  without  re- 
quiring the  production  or  surrender  of  this  bill  of  lading."  The 
general  rule  is  welh  settled  that  the  carrier  is  not  bound  to  give 
notice  to  the  consignee  of  the  arrival  of  goods.  Spears  & 
Colton  V,  S.,  U.  &  C.  R.  R.  Co.,  11  S.  C.  158;  Bristow  v.  Rail- 
road Co.,  72  S.  C.  46,  51  S.  E.  529.  But  the  carrier  and  shipper 
may  contract  that  notice  shall  be  given  of  the  arrival  of  the 
goods,  and  we  agree  with  the  circuit  court  that  the  contract,  as 
shown  by  the  bill  of  lading,  requires  notice  to  the  consignee, 
and  the  production  of  the  bill  of  lading,  before  delivery. 

[3]  The  appellant  further  contends  that,  if  this  construction 
be  correct  as  to  "order  notify"  shipments,  it  was  error  to  so  in- 
struct in  this  case,  in  which  there  were  other  shipments,  without 
particular  bill  of  lading  introduced  in  evidence,  and  if  counsel 
wished  to  discriminate  between  "order  notify"  shipments  and 
other  shipments  the  court's  attention  should  have  been  directed 
to  the  matter,  if  there  was  any  evidence  that  the  other  shipments 
were  under  a  different  kind  of  a  contract. 

[4]  There  was  evidence  that  the  goods  mentioned  in  the  first 
cause  of  action  were  destroyed  by  fire,  which  burned  defend- 
ant's depot  at  Enoree,  on  the  night  of  September  13,  1907 ;  that 
the  shipment  of  sugar,  etc.,  arrived  at  Enoree  on  the  10th  or  11th 
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of  September,  the  shipments  of  hardware  on  the  7th  and  10th  of 
September,  and  the  shipment  of  flour  arrived  on  the  6th  of  Sep- 
tember. It  was  also  in  testimony  that  plaintiff  was  notified  of  the 
arrival  of  the  flqur  on  the  9th  and  of  the  arrival  of  the  other  goods 
on  the  12th  of  September.  The  bill  of  lading  for  the  flour  was  re- 
tained by  the  shipper,  awaiting  the  consignee's  remittance.  Plain- 
tiff sent  his  check  on  September  11th,  and  received  the  bill  of  lad- 
ing on  the  12th  of  September.  Plaintiff  conducted  his  business 
about  six  miles  from  the  nearest  station  at  Enoree,  and  on  the 
morning  of  September  14th  had  hitched  up  a  team  to  go  for  the 
goods  when  he  heard  of  the  fire.  The  court  instructed  the  jury 
that,  if  it  became  necessary  to  produce  th^  bill  of  lading  before 
plaintiff,  as  consignee,  could  get  the  goods,  it  would  be  the  duty 
of  the  railway  company  to  give  him  a  reasonable  time  to  produce 
the  bill  of  lading.  This  instruction  is  made  the  basis  of  exception, 
on  the  ground  that  the  relation  of  common  carrier  exists  only  so 
long  after  arrival  of  the  goods  as  would  give  the  consignee  a  rea- 
sonable time  to  give  his  goods  away.  The  general  rule  is  as  stated ; 
but  since  in  an  "order  notify"  shipment  under  the  contract  no- 
ticed, it  was  the  duty  of  the  carrier  to  notify  the  consignee  of 
the  arrival  of  the  goods ;  the  reason  of  the  rule  would  require 
that  the  consignee  must  have  a  reasonable  time  in  which  to  re- 
move the  goods  after  notice  of  their  arrival ;  and  since,  under  the 
contract,  there  was  to  be  no  delivery,  except  upon  production 
of  the  bill  of  lading,  the  rule  must  necessarily  involve  reasona- 
ble time  to  obtain  and  produce  the  bill  of  lading,  as  a  prereq- 
uisite of  removing  the  goods.  In  an  unrestricted  shipment  of 
goods  to  a  consignee,  the  title  and  control  of  the  goods  is  in 
him,  and  he  is  expected  to  look  after  his  property,  and  in  its  ar- 
rival remove  the  same  within  a  reasonable  time;  but  in  a  ship- 
ment "order  notify,"  where  the  bill  of  lading  is  held  by  the  ship- 
per or  his  order,  title  and  control  of  the  goods  do  not  pass  to 
the  consignee  until  he  acquires  the  bill  of  lading.  National 
Bank  of  Chester  v.  Atlanta  &  Charlotte  Ry.  Co.,  25  S.  C.  216; 
Grocery  Co.  v.  Elevator  Co.,  72  S.  C.  453,  52  S.  E.  191,  2  L. 
R.  A.  (N.  S.)  79,  110  Am.  St.  Rep.  627.  No  duty,  therefore, 
devolves  upon  a  consignee  to  demand  the  goods  and  remove 
the  same,  until  he  acquires  the  ownership  and  control  of  same. 
[5]  Exception  is  taken  to  the  following  charge:  "If  you  con- 
clude that  the  value  of  the  property  in  the  first  cause  of  action 
is  less  than  the  amount  claimed  in  the  complaint,  he  cannot  re- 
cover the  penalty.  The  verdict  has  to  be  as  much  as  the  amount 
claimed  is,  before  he  can  recover  the  penalty.  If  you  find  that 
plaintiffs,  are  entitled  to  recover  the  full  amount  claimed  in  the 
first  cause  of  action,  then  they  would  be  entitled  to  recover  the 
$50  penalty ;  and  if  you  find  that  he  is  not  entitled  to  recover 
the  full  amount  in  the  second  cause  of  action  then  they  would 
not  be  entitled  to  recover  the  penalty.     In  order  to  recover  the 
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penalty  in  both  cases,  plaintiffs  must  satisfy  you  that  they  arc 
entitled  to  recover  the  full  amount  of  both  claims  in  both  causes 
of  action.  You  may  give  him  the  penalty  in  one  or  both  cases, 
or  in  neither  one,  just  as  you  find  the  value  of  the  property  to 
be.  If  you  find  the  value  of  the  property  to  be  what  is  claimed 
in  both  cases,  then  he  would  be  entitled  to  the  penalty  in  both 
cases — both  causes  of  action."  It  is  contended  that  this  charge 
made  the  test  of  the  right  to  recover  the  penalty  depend  upon 
the  amount  claimed  in  the  complaint,  instead  of  the  amount  of 
the  claims  as  filed  with  the  agent  at  the  point  of  destination. 
The  amount  of  the  claims,  as  filed  with  the  agent  and  alleged 
in  the  complaint  was  $174.01  in  the  first  cause  of  action,  and 
$52.72  in  the  second  cause  of  action,  which  aggregated  $226.73 ; 
and  the  court  no  doubt  supposed  what  is  true — ^that  the  amount  of 
the  damages  as  alleged  in  the  complaint  was  the  same  as  the 
amount  of  value  as  stated  in  the  claims  filed  with  the  agent. 
The  fact  that  the  general  prayer  for  judgment  for  $326,  in- 
cluding presumably  the  amount  of  the  claims  and  $100  for 
penalties,  was  73  cents  less  than  the  amount  claimed  in  the 
body  of  the  complaint  was  not  called  to  the  court's  attention. 
The  plaintiffs  proved  the  amount  of  their  loss  precisely  in  ac- 
cordance with  their  claims  as  filed,  and  there  was  really  no 
contest  in  this  regard. 

While  there  is  no  doubt  that  the  statute  requires  recovery  ^f 
the  amount  demanded  in  the  claims,  as  filed  with  the  agent,  as 
a  condition  for  recovery  of  the  penalty,  as  shown  in  Best  v. 
Railway,  72  S.  C.  483,  52  S.  E.  223,  and  Rippy  &  Co.  v.  South- 
ern Ry.,  80  S.  C.  526,  61  S.  E.  976,  we  do  not  think  it  can 
fairly  be  claimed  that  the  charge  given  by  the  court  meant  to 
instruct  otherwise.  A  consideration  of  the  charge  as  a  whole 
also  leads  to  this  conclusion. 

The  contention  that  the  court  should  have  instructed  the 
jury  that,  if  their  verdict  should  be  less  than  the  amount 
claimed  by  the  plaintiffs  in  the  claims  filed  with  the  agent, 
they  could  not  recover  the  penalty  is  met  by  the  view  above 
stated,  and  by  the  further  consideration  that,  if  appellant  wished 
a  more  explicit  charge  on  that  subject,  a  request  for  instruction 
should  have  been  made.  We  are  satisfied  that  Judge  De  Vore 
was  endeavoring  to  instruct  in  accordance  with  the  view  now 
contended  for  by  appellant. 

We  do  not  consider  that  the  exceptions  and  the  record  present 
the  question  whether  a  recovery  for  73  cents  less  than  the 
amount  of  the  claims  as  filed  with  the  agent  would  sustain  a 
judgment  for  the  penalty.  We  have  not  noticed  in  detail  all 
the  exceptions,  but  they  have  been  considered,  and  are  regarded 
as  controlled  by  what  has  been  stated  above. 

The  judgment  of  the  circuit  court  is  affirmed. 

Gary,  A.  J.,  and  Woods  and  Hydrick,  JJ.,  concur. 
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(Supreme  Court  of  Iowa,  Dec.  18,  1911.) 
[133  N.  W.  Rep.  746.] 

Carriers — Carriage  of  Live  Stock — Injuries  -  to  Shipment— Burden 
of  Proof.* — Where  an  agent  of  a  shipper  of  live  stock  accompanied 
the  shipment  during  a  part  of  the  transportation  to  care  for  it,  and 
the  only  undue  exposure  to  heat  occurred  during  that  time,  the  ship- 
per suing  the  carrier  for  injuries  to  the  stock  from  the  exposure  to 
heat  had  the  burden  of  proving  that  the  exposure  was  the  result  of 
the  carrier's  negligence  without  the  fault  of  the  agent. 

Carriers — Carriage-  of  Live  Stock — Degree  of  Care  Required.t — A 
carrier  of  live  stock,  unaccompanied  by  the  shipper  or  his  agent,  is 
not  bound  to  exefcise  the  highest  degree. of  care  to  avoid  injury  to 
the  stock  by  exposure  to  heat,  but  reasonable  care  is  sufficient. 

Carriers — Carriage  of  Live  Stock — Injuries — Actions — Instructions. 
— An  instruction,  in  an  action  for  injury  to  live  stock  during  trans- 
portation, resulting  from  undue  exposure  to  heat,  that  the  burden 
rested  on  the  shipper  to  show  that  he  was  free  from  any  negligence 
contributing  to  the  injury  did  not  give  to  the  carrier  the  benefit  of 
the  rule  imposing  on  the  shipper,  whose  agent  accompanied  the 
stock  to  care  for  it,  the  burden  of  proving  that  the  exposure  was  the 
result  of  the  carrier's  negligence. 

Appeal  and  Error — Review — Harmless  Error — Erroneous  Instruc- 
tioos. — Where,  in  an  action  for  injuries  to  live  stock  during  trans- 
portation, the  jury  were  unable  to  agree  on  a  verdict  for  the  shipper 
until  the  court  had  given  an  additional  instruction  as  to  the  desir- 
ability of  reaching  a  decision,  if  practicable,  errors  in  instructions  as 
to  the  burden  of  proof  and  the  degree  of  care  required  of  the  carrier 
were  prejudicial. 

Appeal  from  District  Court,  Hamilton  County;  R.  M.  Wright, 
Judge. 

Action  to  recover  damages  for  loss  of  hogs  due  to  heat  oc- 
curring while  the  animals  were  being  transported  on  the  de- 
fendant railroad.  There  was  a  verdict  for  the  plaintiff,  and 
from  judgment  on  this  verdict  the  defendant  appeals.  Re- 
versed. 

Wesley  Martin  and  Kelleher  &  O'Connor,  for  appellant. 
/.  IV.  Lee  and  D.  C.  Chase,  for  appellee. 

*Sec  extensive  note,  26  R.  R.  R.  312,  49  Am.  &  Eng.  R.  Cas.,  N. 
S.,  312. 

tSee  extensive  note,  23  R.  R.  R.  193,  46  Am.  &  Eng.  R.  Cas.,  N. 
S.,  193;  second  head-note  of  White  v.  Minneapolis,  etc.,  Ry.  Co. 
(Minn.),  36  R.  R.  R.  747,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  747. 
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McClain^  J.  Plaintiff  shipped  two  car  loads  of  hogs  over  de- 
fendant's road,  one  from  VVebster  City,  and  the  other  from 
Wilke,  to  Chicago,  the  two  cars  being  contained  in  the  same  train ; 
and,  when  the  cars  reached  their  destination,  some  of  the  hogs 
were  found  to  have  died,  according  to  plaintiff's  allegations, 
as  the  result  of  excessive  heat.  The  specific  charges  ot  negli- 
gence on  which  plaintiff  asked  to  recover  damages  for  his  loss 
were  that  during  transit,  the  day  being  very  hot,  the  defendant 
left  the  train  containing  these  two  cars  of  hogs  standing  for 
several  hours  near  Cedar  Falls  in  a  deep  cut,  where  no  breeze 
could  reach  them,  and  that  notwithstanding  notification  from 
plaintiff  that  the  animals  were  suffering  from  heat,  and  the 
request  of  plaintiff  to  defendant  to  move  its  train  out  of  said 
cut  to  some  place  where  the  breeze  could  reach  the  animals  so 
as  to  prevent  injury  to  them  from  the  excessive  heat,  defend- 
ant neglected  and  refused  to  move  said  train  or  to  protect 
said  stock  or  to  furnish  any  relief  for  a  long  time  thereafter, 
and  that  the  injury  resulting  could  have  been  prevented  by 
the  exercise  of  ordmary  care  on  defendant's  part,  and  was  not 
due  to  any  negligence  or  carelessness  on  the  part  of  the  plain- 
tiff. The  detendant  denied  the  allegations  of  negligence. 
Plaintiff  then  amended  his  petition  by  allegihg  that  plaintiff 
delivered  to  defendant  the  hogs  referred  to  in  good,  sound, 
healthy  condition,  and  that,  when  the  cars  containing  the  an- 
imals arrived  at  their  destination,  a  certain  number  of  the  hogs 
were  dead,  and  those  not  dead  were  greatly  shrunk  in  weight, 
and  were  sick  and  in  bad  condition,  and  that  the  death  and  un- 
usual shrinkage  and  sickness  referred  to  occurred  while  the 
hogs  were  in  defendant's  care  and  being  transported.  To  this 
amendment  the  defendant  answered,  denying  the  allegations, 
and  alleging  contributory  negligence  of  plaintiff  in  loading  and 
handling  the  animals  while  in  charge  of  them  during  transpor- 
tation, and  that  any  loss  occurring  resulted  from  such  con- 
tributory negligence,  and  from  the  'sudden  and  unexpected  rise 
in  temperature  and  excessive  heat.  By  way  of  reply  the  plain- 
tiff denied  the  affirmative  allegations  in  defendant's  answer  as 
amended. 

During  the  introduction  of  the  evidence,  and  in  connection 
with  the  testimony  of  one  Lloyd  Bickford,  who  said  that  he 
accompanied  the  stock  as  the  agent  of  plaintiff  until  the  train 
reached  Waterloo,  which  is  east  of  Cedar  Falls  on  defendant's 
line  of  road,  where  he  got  off  the  train  in  which  the  hogs  were 
being  transported  to  eat  dinner,  and  there  missed  the  train  on 
which  the  hogs  were  carried  from  Waterloo  to  Chicago,  taking 
another  train  for  that  designation.  The  contract  of  shipment  be- 
tween plaintiff  and  defendant,  signed  also  by  the  witness  as 
the  person  in  charge  of  and  accompanying  the  stock,  was  of- 
fered in  evidence,  describing  the    car    of    hogs    shipped    from 
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Webster  City ;  and  another  contract  in  the  same  form,  but 
signed  by  another  person  as  the  person  accompanying  the  hogs, 
relating  to  the  car  load  shipped  from  Wilke,  was  also  intro- 
duced. In  these  contracts  it  was  provided  that  the  cars  were 
to  be  in  charge  of  the  shipper  or  his  agents  while  in  transit, 
that  the  shipper  assumed  the  duty  of  loading  and  unloading, 
and  that  the  defendant  company  would  not  be  liable  for  any 
loss  or  damage  to  the  stock  caused  by  heat  or  suffocation  or 
for  any  loss  or  damage,  however  caused,  not  resulting  from  gross 
negligence  of  defendant,  and,  further,  that  the  shipper  would  at 
all  times  take  care  of  the  stock  at  his  own  expense  and  risk, 
free  transportation  being  given  to  the  shipper  or  his  bona  fide 
employee  in  charge  of  the  stock  for  that  purpose.  At  the  con- 
clusion of  the  evidence,  defendant  offered  an  amendment  to 
its  answer  to  conform  the  pleadings  to  the  evidence,  alleging 
that  the  shipment  was  made  under  the  two  contracts  above  re- 
ferred to,  by  the  terms  of  which  plaintiff  agreed  to  take  care 
of  the  stock  and  give  it  the  necessary  care  and  attention  while 
the  train  was  not  in  motion,  and  that  he  or  his  authorized  em- 
ployee would  accompany  the  train  for  that  purpose,  and  that, 
by  reason  of  such  contract,  plaintiff  could  not  recover  on  ac- 
count of  failure  of  defendant  to  water  and  care  for  the  stock  or 
on  account  of  any  of  the  other  matters  referred  to  in  the  con- 
tract as  those  which  plaintiff  agreed  to  perform.  The  court  re- 
fused to  permit  the  filing  of  this  amendment  on  the  ground  that 
the  defendant  must  have  had  as  much  knowledge  as  the  plaintiff 
in  regard  to  the  existence  of  these  contracts  at  the  commencement 
of  the  suit,  and  that  the  court  had  made  rulings  on  the  introduc- 
tion of  evidence  under  the  pleadings  as  they  existed  which  would 
have  been  erroneous  if  the  contracts  had  been  pleaded  before  the 
evidence  was  introduced. 

The  principal  complaint  on  behalf  of  appellant  is  as  to  the 
giving  of  instructions  in  which  it  was  assumed  that  the  amend- 
ment to  plaintiff's  petition  alleging  that  the  hogs  were  alive  and 
in  good,  sound,  healthy  condition  when  delivered  to  defendant 
for  shipment,  and  that,  when  they  arrived  at  their  destination, 
some  of  them  were  dead,  and  the  others  greatly  shrunk  in  weight 
and  sick  and  in  bad  condition,  such  loss  and  damages  occurring 
while  the  hogs  were  in  defendant's  care  during  transportation, 
stated  an  independent  cause  of  action,  with  reference  to  which  the 
jurors  were  instructed  that  proof  of  the  fact  alleged  by  a  pre- 
ponderance of  the  evidence  would  require  a  verdict  in  favo;*  of 
plaintiff  unless  the  jury  should  "find  that  the  defendant  has  es- 
tablished by  a  preponderance  of  the  evidence  its  second  defense 
in  which  event  your  verdict  should  be  in  favor  of  the  defendant ;" 
the  second  defense  being  that  the  plaintiff  was  in  charge  of  the 
stock  during  shipment,  and  that  any  loss  occurring  during  said 
shipment  by  reason  of  sudden  rise  in  temperature  and  excessive 
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heat  was  chargeable  to  plaintiff,  and,  further,  that  such  loss  was 
due  to  the  contributory  negligence  of  plaintiff,  and  not  to  the 
•  negligence  of  the  defendant.  And,  in  this  connection,  the  court 
further  charged  that  the  verdict  should  be  in  favor  of  the  de- 
fendant if  it  had  been  shown  by  a  preponderance  of  the  evidence 
that  with  respect  to  the  stock  defendant  "exercised  the  highest 
possible  degree  of  foresight,  pains,  and  care  reasonably  to  be  ex- 
pected of  it."  In  another  instruction  the  jurors  were  told  that, 
if  plaintiff  had  proved  that  the  stock  "was  in  good  condition  when 
delivered  to  the  carrier,  but  was  in  bad  condition  when  it  arrived 
at  destination,  the  burden  of  proof  is  on  the  carrier  to  show  by  a 
preponderance  of  the  evidence,  in  order  to  avoid  liability,  that  it 
exercised  with  respect  to  said  stock  the  highest  possible  degree 
of  foresight,  pains,  and  care  reasonably  to  be  expected  of  it." 
In  the  case  of  Colsch  v.  Chicago,  M.  &  St.  P.  R.  Co.,  149  Iowa, 
176,  127  N.  W.  198,  finally  decided  in  this  court  after  the  trial  of 
the  present  action  in  the  lower  court,  it  was  held  that  for  in- 
juries resulting  to  live  stock  during  transportation  by  reason 
of  changes  in  temperature  the  common  carrier  is  not  liable  as 
an  insurer  but  only  for  negligence;  and  that,  if  the  owner  or 
his  agent  accompanies  the  stock,  the  burden  is  on  him  to  show 
that  negligence  of  defendant  occasioned  the  injury,  and  that 
in  such  cases  presumption  of  negligence  arises  merely  from  proof 
of  the  fact  of  loss  or  damage,  the  shipper  in  charge  of  the  stock 
during  transit  being  presumed  to  know  the  cause  o.f  such  loss  or 
damage  as  well  as  the  carrier.  On  the  other  hand,  the  rule  is  rec- 
ognized in  that  case  that,  if  the  shipper  or  his  agent  does  not  ac- 
company the  stock  in  charge  of  it,  the  burden  rests  upon  the  car- 
rier, which  alone  is  presumed  under  such  circumstances  to  have 
knowledge  of  the  fact  to  prove  by  a  preponderance  of  the  evidence 
that  the  loss  or  damage  did  not  result  from  any  cause  attributable 
to  defendant's  negligence.  The  reasons  for  these  rules  are  fully 
stated  in  that  opinion,  and  need  not  be  elaborated  here.  See 
Mosteller  v,  Iowa  Central  R.  Co.,  133  N.  W.  748,  decided  at 
present  term.  In  view  of  these  rules,  we  have  no  difficulty  in 
reaching  the  conclusion  that  the  instructions  above  referred  to 
were  erroneous  to  defendant's  prejudice. 

[1]  In  the  first  place,  it  appears  beyond  question  that  the 
agent  of  the  plaintiff  did  accompany  the  stock  during  at  least 
a  portion  of  the  transportation  for  the  purpose  of  caring  for  it, 
and  that  the  only  undue  exposure  to  heat  which  the  evidence 
tended  to  establish  occurred  during  the  time  when  the  stock 
was  accompanied  by  and  in  charge  of  defendant's  said  agent. 
To  this  extent  at  least  the  burden  was  on  the  plaintiff  to  show 
by  a  preponderance  of  the  evidence  that  such  exposure  was  the 
result  of,  or  was  contributed  to  by,  defendant's  negligence  with- 
out the  fault  or  neglect  of  the  agent  of  plaintiff. 

[2]    In  the  second  place,  the  instructions  would  have  been 
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erroneous  even  in  the  absence  of  any  evidence  that  plaintiff 
or  his  agent  accompanied  the  stock  in  requiring  defendant  to 
show  by  a  preponderance  of  the  evidence  that  with  respect  to 
the  stock  defendant  exercised  the  highest  possible  degree  of 
foresight,  pains,  and  care  reasonably  to  be  expected  of  it.  The 
measure  of  pare  required  of  the  carrier  to  avoid  injury  to  the 
stock  in  transport  from  changes  in  temperature  is  reasonable 
care,  and  not  the  highest  possible  degree  of  care.  Colsch  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  supra. 

[3]  The  trial  court  did  not  in  any  of  its  instructions  refer 
specifically  to  the  fact  that  plaintiff's  agent  accompanied  the 
stock  as  having  any  bearing  on  the  sufficiency  of  the  evidence 
as  to  defendant's  negligence.  Something  was  said  with  refer- 
ence to  the  burden  of  proof  resting  on  plaintiff,  under  the  issue 
raised  by  its  original  petition  and  the  answer  thereto  relating  to 
the  specific  negligence  charged  in  stopping  the  train  on  a  very 
hot  day  in  a  deep  cut  and  keeping  the  stock  in  that  situation  for 
a  long  period  of  time,  resulting  as  alleged  in  loss  of  and  dam- 
ages to  plaintiff's  hogs,  to  show  by  a  preponderance  of  the  evi- 
dence that  plaintiff  was  himself  free  from  any  negligence  con- 
tributing to  such  injury;  but  this  did  not  give  to  the  defendant 
the  full  benefit  to  which  it  was  entitled  under  the  issue  raised 
under  the  amendment  to  the  petition  of  the  fact  that  plaintiff's 
agent  did  accompany  the  stock  during  the  period  of  this  specific- 
ally alleged  negligent  conduct  of  the  defendant.  The  court  seems 
to  have  assumed  that  without  the  amendment  to  its  answer  of- 
fered by  the  defendant  at  the  conclusion  of  the  evidence,  which 
the  court  refused  to  entertain,  relating  to  the  contract  of  ship- 
ment, there  was  nothing  in  the  case  to  render  the  fact  that  plain- 
tiffs agent  accompanied  the  stock  in  any  way  material.  As 
will  appear  from  an  examination  of  the  opinion  in  the  Colsch 
Case,  supra,  it  is  evident  that  the  fact  was  material  not  as  affect- 
ing the  degree  of  care,  but  as  affecting  the  burden  with  reference 
to  proof  of  defendant's  negligence,  and  that  for  this  purpose  it  is 
the  fact  rather  than  the  specific  contract  which  is  controlling.  If, 
in  fact,  the  shipper  or  his  agent,  with  the  carrier's  assent,  accom- 
panies the  stock  during  transportation  for  the  purpose  of  caring 
for  it  so  far  as  practicable,  then  the  shipper  is  in  as  good  a  posi- 
tion as  the  carrier  to  know  what  was  the  cause  of  the  loss  or 
injury,  and  whether  such  loss  or  injury  was  the  result  of  the 
carrier's  negligence,  and  the  burden  of  proving  the  carrier's  neg- 
ligence therefore  remains  in  the  nature  of  things  with  the  plaintiff 
to  show  that  as  to  matters  reasonably  within  his  knowledge  while 
accompanying  the  stock  the  fault  occasioning  the  injury  was  not 
his  but  that  of  the  carrier.  Grieve  v,  Illinois  Central  R.  Co.,  104 
Iowa,  659,  74  N.  W.  192 ;  Terre  Haute,  etc.,  R.  Co.  v.  Sherwood, 
132  Ind.  129,  31  N.  E.  781,  17  L.  R.  A.  339,  32  Am.  St.  Rep.  239, 
and  note ;  St.  Louis  &  S.  F.  R.  Co.  v.  Wells,  81  Ark.  469,  99  S. 
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W.  534 ;  Libby  v.  St.  Louis,  I.  M.  &  S.  R.  Co.,  137  Mo.  App.  276, 
117  S.  W.  659;  Cleve  v.  Chicago,  B.  &  Q.  R.  Co.,  77  Neb.  166, 
108  N.  W.  982,  124  Am.  St.  Rep.  837,  15  Am.  &  Eng.  Ann.  Cas. 
33,  and  note. 

[4]  It  appears  from  the  record  that  the  jurors  were  unable  to 
agree  for  more  than  24  hours  after  the  case  was  submitted  to  them, 
and  only  reached  a  final  agreement  after  the  court  had  given  an 
additional  instruction  as  to  the  desirability  of  reaching  a  decision 
if  practicable  by  giving  proper  regard  and  deference  each  to  the 
opinions  of  the  others.  No  complaint  is  made  of  this  instruction, 
but  the  fact  that  the  court  found  it  necessary  to  give  such  an  in- 
struction indicates  that  errors  of  the  court  in  the  instructions 
given  with  reference  to  the  burden  of  proof  and  the  highest  pos- 
sible degree  of  care  may  have  had  a  very  material  bearing  upon 
the  action  of  the  jury.  We  cannot  avoid  the  conclusion,  there- 
fore, that  the  errors  pointed  out  may  have  been  so  far  prejudicial 
as  to  require  the  reversal  of  the  judgment. 

Other  alleged  errors  in  the  trial  of  the  case  are  relied  on  for 
appellant,  but,  if  the  case  is  retried  in  accordance  with  the  rules 
indicated  in  this  opinion  to  be  applicable  to  it,  the  errors  com- 
plained of,  if  indeed  in  these  other  respects  errors  were  com- 
mitted, are  not  likely  to  occur  and  further  discussion  would  be 
of  no  advantage. 

The  judgment  must  be  reversed. 


P.  Garvan,  Inc.,  z/.  New  York  C^nt.  &  H.  R.  R.  Co. 
(Supreme  Judicial  Court  of  Massachusetts,  Hampden,  Nov.  29,  1911.) 

[96  N.  E.   Rep.  717.] 

Carriers — Connecting  Carriers — Bill  of  Lading.* — Where  a  bill  of 
lading  by  its  terms  regulated  the  entire  transportation,  and  was  not 
limited  to  the  first  carrier,  the  succeeding  and  last  carrier  was  enti- 
tled to  the  benefit  of  its  terms  limiting  liability. 

Carriers — Limited  Liability — Fircs.t — A  stipulation  in  a  carrier's 
bill  of  lading,  exempting  it  from  loss  or  damage  by  fire  from  any 
cause  whatsoever  occurring,  was  invalid,  as  contrary  to  public  pol- 

*See  second  foot-note  of  Baltimore,  etc.,  R.  Co.  v.  Clift  (Ky.), 
40  R.  R.  R.  285,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  285;  foot-note  of 
Regnolds  &  Craft  v.  Seaboard  A.  L.  Ry.  (S.  Car.),  30  R.  R.  R.  340. 
53  Am.  &  Eng.  R.  Cas.,  N.  S.,  340;  foot-note  of  Salley  v.  Seaboard 
A.  L.  Ry.  (S.  Car.),  25  R.  R.  R.  48,  48  Am.  &  Eng.  R.  Cas.,  N.  S., 
48;  first  foot-note  of  Chicago,  etc.,  R.  Co.  v.  Chestnut  Bros.  (Ky.), 
24  R.  R.  R.  108,  47  Am.  &  Eng.  R.  Cas.,  N.  S..  108. 

tSee  last  paragraph  of  second  foot-note  of  Santa  Fe,  etc.,  Ry.  Co, 
V.  Grant  Bros.  Const.  Co.  (Ariz.),  36  R.  R.  R.  420,  59  Am.  &  Eng. 
R.   Cas.,   N.   S.,  420. 
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icy,  in  so  far  as  it  attempted  to  exempt  the  carrier  from  liability 
for  loss  resulting  from  fire  caused  by  the  negligence  of  the  carrier's 
agents  or  servants. 

Evidence — Official  Reports— Loss  of  Goods — Fire. — Proceedings 
instituted  by  public  authorities  to  ascertain  the  origin  of  a  fire,  as 
the  result  of  which  plaintiffs  goods  were  destroyed  while  in  the 
possession  of  defendant  carrier,  authorized  by  St.  1894,  c.  444,  and 
Rev.  Laws,  c.  32,  §  2,  as  amended  by  St.  1902,  c.  142,  St.  190.3,  c. 
365,  and  St.  1904,  c.  433,  were  for  the  purpose  of  aiding  in  the  de- 
tection and  punishment  of  crime,  and  not  to  ascertain  the  carrier's 
civil  liability,  and  hence  the  report  of  the  investigation  was  irrele- 
vant to  the  question  of  defendant's  liability  in  a  suit  for  loss  of  the 
goods. 

Carriers — Termination  of  Relation — Notice  to  Consignee — ^Ware- 
hoiisemen.t — Where  a  carrier's  rule  for  the  delivery  of  goods  at  a 
station  required  notice  to  the  consignee,  the  carrier's  relation  to  the 
goods  did  not  change  to  that  of  a  warehouseman  prior  to  the  giving 
of  such  notice. 

Carriers — Loss  or  Damage  of  Freight — Right  to  Sue. — An  action 
in  tort  cannot  be  maintained  against  the  carrier  for  loss  or  damage 
to  goods,  unless  brought  by  the  owner,  although  the  ownership 
need  not  be  absolute,  but  may  be  that  of  a  bailee  only. 

Sales — Passing  Title — Delivery  to  Carrier. — The  intention  of  the 
parties  as  to  the  time  when  title  is  to  pass  must  be  ascertained  from 
the  contract,  and,  in  the  absence  of  any  direction  from  the  buyer, 
controls  any  presumption  that  delivery  to  carrier  is  sufficient,  even 
though  the  goods  are  consigned  to  him  in  the  bill  of  lading. 

Sales — Title — ^Transfer— Delivery  to  Carrier. — ^Where  a  proposed 
purchase  of  merchandise  was  by  sample  at  the  buyer's  place  of  busi- 
ness, and  the  seller  delivered  the  goods  to  the  carrier  and  paid  the 
charges,  the  buyer  having  given  no  directions  for  transportation, 
and  retaining  the  right  to  accept  or  reject  the  goods,  which  could 
not  be  exercised  until  they  arrived,  it  was  a  condition  precedent  to 
the  transfer  of  title  that  the  shipment  in  bulk  should  correspond 
with  the  sample,  and  hence  delivery  to  the  carrier  was  not  efFectiv'e 
to  pass  title,  so  that,  on  injury  to  the  goods  while  in  the  custody  of 


tSee  foot-note  of  Louisville  &  N.  R.  Co.  v.  Gay  (Ky.),  40  R.  R.  R. 
772,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  772;  Podrat  v,  Narragansett  Pier 
R.  Co.  (R.  L),  40  R.  R.  R.  756,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  766; 
foot-note  of  Hurley  &  Son  v.  Norfolk,  etc.,  Ry.  Co.  (W.  Va.),  39 
R.  R.  R.  313,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  313;  third  head-note  of 
Citizens',  etc..  Bank  v.  Southern  Ry.  Co.  (N.  Car.),  38  R.  R.  R.  707, 
61  Am.  &  Eng.  R.  Cas.,  N.  S.,  707. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
common  carrier  to  give  notice  of  arrival  of  freight  at  its  destination, 
see  second  paragraph  of  foot-note  of  Citizens',  etc..  Bank  v.  South- 
ern Ry.  Co.  (N.  Car.),  38  R.  R.  R.  707,  61  Am.  &  Eng.  R.  Cas.,  N. 
S.,  707;  second  foot-note  of  Southern  Ry.  Co.  v.  W.  T.  Adams  Mach. 
Co.  (Ala.),  37  R.  R.  R.  230,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  230. 
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the  carrier,  an  action  for  damages  was  properly  maintainable  by  the 
seller. 

Carriers  —  Injury  to  Goods  —  Pleading  —  Jury  Question. — Where 
goods  transported  under  a  bill  of  lading  were  injured  by  fire,  al- 
leged to  have  resulted  from  the  carrier's  negligence,  plaintiff  was 
entitled  to  go  to  the  jury  on  a  count  alleging  a  cause  of  action  in 
contract,  as  well  as  on  a  count  in  tort,  though  it  could  not  recover 
on  both. 

Action — Nature  of  Action — Contract  or  Tort. — Where,  in  an  ac- 
tion for  loss  of  goods  while  in  the  carrier's  possession,  as  the  re- 
sult of  a  fire,  plaintiff  sued  in  contract  as  well  as  in  tort,  and  defend- 
ant claimed  that  the  fire  originated  from  spontaneous  combustion, 
plaintiflF  could  not  recover  in  tort  if  the  jury  found  such  claim  es- 
tablished, but  was  entitled  to  the  proceeds  of  a  sale  of  the  damaged 
goods  in  defendant's  possession. 

Exceptions  from  Superior  Court,  Hampden  County;  John  C. 
Crosby,  Judge. 

Action  by  P.  Garvan,  Incorporated,  against  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company.  Verdict  for  plaintiff, 
and  defendant  brings  exceptions.    Overruled. 

Green  &  Bennett,  for  plaintiff. 

Goe.  H,  Fernald,  Jr,,  and  Frank  L,  Watson,  for  defendant. 

Brai^ey^  J.  [1]  The  bill  of  lading  by  its  terms  regulated  the 
entire  transportation  and  not  having  been  limited  to  the  first  car- 
rier by  whom  the  bales  of  rags  were  received  and  accepted  with 
the  through  rate  prepaid,  the  defendant  as  the  succeeding  and  last 
carrier  is  entitled  to  the  benefit  of  the  exemptions  found  in  the 
contract.  Farmington  Mercantile  Co.  v,  Chicago,  Burlington  & 
Quincy  R.  Co.,  166  Mass.  154, 44  N.  E.  131 ;  Moore  v.  N.  Y.,  N.  H. 
&  H.  R.  Co.,  173  Mass.  335,  53  N.  E.  816,  73  Am.  St.  Rep,  298 ; 
Adams  Express  Co.  v,  Harris,  120  Ind.  73,  21  N.  E.  340,  7  L.  R. 
A.  214,  16  Am.  St.  Rep.  315 ;  ^Etna  Ins.  Co.  v.  Wheeler,  49  N.  Y. 
616;  Cote  v,  N.  Y.,  N.  H.  &  H.  R.  R.,  182  Mass.  290,  65  N.  E. 
400,  94  Am.  St.  Rep.  656;  Evansville  &  Crawfordsville  R.  Co. 
V,  Androscoggin  Mills,  22  Wall.  594,  22  L.  Ed.  724.  [2]  And  it 
having  been  stipulated  that  the  carrier  should  not  be  liable  for 
any  loss  or  d^tmage  "by  fire  from  any  cause  wheresoever  occur- 
ring" during  the  transit,  the  defendant  relies  upon  his  exemption 
in  bar  of  the  action.  It  has  long  been  settled  that  while  just  and 
reasonable  conditions  may  be  imposed,  limiting  his  liability  as  it 
existed  at  common  law  the  carrier  cannot  be  relieved,  where  goods 
are  lost  or  destroyed  during  carriage  through  his  own  negligence 
or  the  negligence  of  his  servants  or  agents  although  in  terms  the 
contract  of  shipment  may  exonerate  him.  The  stipulation  is  in- 
valid because  against  public  policy.    Hoadley  v.  Northern  Trans- 
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portation  Co.,  115  Mass.  304,  15  Am.  Rep.  106;  Cox  v.  Central 
Vermont  R.  Co.,  170  Mass.  129,  136,  137,  49  N.  E.  97;  Bernard 
V.  Adams  Express  Co.,  205  Mass.  254,  258,  259,  91  N.  E.  325,  38 
ir.  R.  A.  (N.  S.)  293.  The  plaintiff  under  the  second  coimt  was 
required  to  prove  that  the  fire  which  partially  destroyed  the  rags 
while  they  were  in  the  car  at  the  place  of  destination,  occurred 
through  the  defendant's  neglect.  Willett  v.  Rich,  142  Mass.  356, 
7  N.  E.  776,  56  Am.  Rep.  684 ;  Wylie  v,  Marinof sky,  201  Mass. 
583,  88  N.  E.  448.  When  shipped,  the  goods  were  incased  in 
burlap,  and  in  good  condition ;  and  there  was  no  delay  during  the 
short  period  of  transportation.  The  condition  of  the  seals  on  the 
car  doors  which  upon  conflicting  evidence  the  jury  could  find  re- 
mained unbroken  excluded  any  inference  of  the  intrusion  of  stran- 
gers, and  upon  all  the  evidence  it  was  for  them  to  determine, 
whether  the  only  reasonable  explanation,  as  to  the  origin  of  the 
fire  inculpated  the  defendant's  servants,  for  whose  carelessness  it 
would  be  responsible.  Stowe  v.  New  York,  Boston  &  Providence 
R.  Co.,  113  Mass.  521,  524.  The  exclusion  of  the  report  of  in- 
vestigation as  to  the  origin  of  the  fire  conducted  under  the  pro- 
visions of  St.  1894,  c.  444,  and  Rev.  Laws,  c.  32,  §  2,  as  amended 
by  St.  1902,  c.  142,  St.  1903,  c.  365,  and  St.  1904,  c.  433,  offered 
by  the  defendant,  might  be  sustained  on  the  narrow  ground,  that 
no  prejudice  is  shown  to  have  been  suffered.  What  the  record 
would  have  disclosed,  if  admitted,  is  not  stated.  Lee  v.  Tarplin, 
183  Mass.  52,  54,  66  N.  E.  431.  [3]  But  even  on  the  assumption 
that  the  defendant  had  been  exonerated,  the  report  was  irrele- 
vant. The  proceedings  were  instituted  for  the  information  and 
benefit  of  the  public  and  as  an  aid  in  the  detection  and  punish- 
ment of  crime.  It  was  not  an  inquiry  for  the  ascertainment  of  the 
defendant's  civil  liability,  where  the  plaintiff  could  have  appeared 
and  been  heard.  Fogg  v.  Pew,  10  Gray,  409,  71  Am.  Dec.  662 ; 
McMahon  v,  Tyng,  14  Allen,  167 ;  Com.  v.  Cannon,  97  Mass.  351. 
[4]  Nor  had  the  defendant  become  a  warehouseman.  The  de- 
fendant's rule  for  the  delivery  of  goods  at  the  station,  required 
that  the  consignee  should  be  notified  of  their  arrival,  but  no  no- 
tice having  been  given  until  after  the  fire  when  acceptance  was  re- 
fused by  the  consignee,  there  was  no  delivery,  even  if  the  defend- 
ant had  shown  that  the  car  had  been  detached  and  placed  where 
it  could  have  been  unloaded.  Bachant  v,  B.  &  M.  R.  R.,  187  Mass. 
392,  393,  73  N.  E.  642,  105  Am.  St.  Rep.  408.  The  fifth  clause  of 
the  contract  which  the  defendant  invoked  being  inapplicable,  as 
the  fire  occurred  within  less  than  24  hours  after  the  goods  arrived, 
the  defendant's  liability  as  carrier  had  not  terminated.  Rice  v, 
Boston  &  Worcester  R.  R.,  98  Mass.  212 ;  Rice  v.  Hart,  118  Mass. 
201,  19  Am.  Rep.  433. 

[5]   But  if  these  defenses  are  unavailing,  the  refusal  to  give 
the  defendant's  requests  that  the  plaintiff  had  parted  with  the  title 
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is  strongly  urged  as  ground  for  a  new  trial.  The  action  if  in  tort 
where  goods  are  lost  or  damaged,  must  be  brought  by  the  owner, 
although  the  ownership  need  not  be  absolute  but  may  be  that  of 
a  bailee.  Finn  v.  Western  R.  R.,  112  Mass.  524,  530,  17  Am.  Rep. 
128.  It  was  said  by  Mr.  Justice  Colt  in  Wigton  v.  Bowley,  130 
Mass.  252,  254,  that  "in  the  sale  of  specific  chattels  an  uncondi- 
tional delivery  to  the  buyer  or  his  agent  or  to  a  common  carrier 
consigned  to  him,  *  *  *  is  sufficient  to  pass  the  title  if  there 
is  nothing  to  control  the  effect  of  it."  [6]  But  the  intention  of 
the  parties  as  to  the  time  when  title  is  to  be  transferred  must  be 
ascertained  from  the  contract,  and  in  the  absence  of  any  direc- 
tions from  the  buyer,  controls  any  presumption,  that  delivery  to 
a  carrier  is  sufficient,  even  if  in  the  bill  of  lading  the  goods  are 
consigned  to  him.  Dr.  A.  P.  Sawyer  Medicine  Co.  v,  Johnson, 
178  Mass.  374,  377,  59  N.  E.  1022 ;  Barrie  v,  Quinby,  206  Mass. 
259,  267,  92  N.  E.  451 ;  Dows  v.  National  Exchange  Bank  of 
Milwaukee,  91  U.  S.  618,  23  L.  Ed.  214;  Dunlap  v,  Lambert,  6 
Clark  &  F.  60O.  See,  also,  35  Cyc.  316,  317,  318,  and  cases  cited. 
If  the  evidence  is  conflicting,  and  more  than  one  inference  can  be 
drawn,  the  question  as  to  what  the  parties  intended  is  for  the  jury. 
Merchants'  Nat.  Bank  v.  Bangs,  102  Mass.  291 ;  Wigton  v.  Bow- 
ley,  130  Mass.  252,  254.  [7]  By  the  terms  of  sale  which  were 
not  in  dispute,  the  proposed  purchase  was  by  sample  at  the  buy- 
er's place  of  business,  but  it  was  a  condition  precedent  that  the 
shipment  in  bulk  should  correspond  with  the  sample,  and  if  it  did 
not,  the  consignee  was  under  no  obligation  to  take  title  or  to  pay 
the  price.  Androvette  v.  Parks,  207  Mass.  86,  92  N.  E.  1006: 
St.  1908,  c.  237,  §  47;  McNeal  v.  Braun,  53  N.  J.  Law,  617,  23 
Atl.  687,  26  Am.  St.  Rep.  441.  It  having  been  understood  that 
the  plaintiff  should  deliver  the  goods  at  their  destination,  the  de- 
fendant as  the  carrier  undertook  to  perform  for  the  plaintiflf  the 
act  of  delivery.  The  plaintiff  accordingly  paid  the  charges,  and 
the  buyer  who  had  given  no  directions  for  transportation,  re- 
tained the  right  to  accept  or  reject  the  goods  which  could  not  be 
exercised  until  they  arrived.  Kemensky  v.  Chapin,  193  Mass. 
500,  79  N.  E.  781 ;  Hanson  &  Parker  v,  Wittenberg,  205  Mass. 
319,  328,  91  N.  E.  383.  The  defendant's  negligence  having  in- 
tervened before  the  contract  had  been  executed,  the  title. continued 
in  the  plaintiff,  who  could  not  have  maintained  an  action  against 
the  consignee  for  goods 'sold  and  delivered.  Wheelhouse  v.  Parr, 
141  Mass.  593,  595,  6  N.  E.  787;  Bacon  v,  Oilman,  57  N.  Y.  656. 
The  seventeenth,  eighteenth  and  twenty-third  requests  assumed 
that  the  sale  was  absolute,  and  for  the  reasons  stated  the  pre- 
siding judge  properly  declined  to  give  them. 

[8]  The  plaintiff  also  was  rightly  permitted  to  go  to  the  jury 
on  the  count  in  contract  as  well  as  on  the  count  in  tort,  and  they 
were  correctly  instructed  that  it  could  not  recover  on  both  counts. 
[9]   If  they  accepted  the  defendant's  theory,  that  the  fire  origi- 
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nated  from  spontaneous  combustion,  the  plaintiff  could  not  re- 
cover in  tort,  but  was  entitled  to  the  proceeds  in  the  defendant's 
possession,  which  from  the  briefs  of  counsel,  we  infer  had  been 
received  from  a  sale  of  the  damaged  goods,  after  the  consignee 
refused  to  receive  them.  Stevens  v,  Sayward,  3  Gray,  108;  Id., 
8  Gray,  215. 

Exceptions  overruled. 


Gulf  Compress  Co.  v.  Alabama  Great  Southern  R.  Co. 

(Supreme  Court  of  Mississippi,  Dec.  4,  1911.) 

[56    So.    Rep.    666.] 

Caniers — Delivery  of  Freight — Performance  of  Common-'Law 
Duty. — A  carrier,  furnishing  sufficient  facilities  of  its  own  for  the  re- 
ceipt and  delivery  of  freight,  is  under  no  common-law  duty  to  re- 
ceive or  deliver  freight  on  private  spur  tracks. 

Carriers— Delivery  of  Freight  on  Private  Tracks— Custom. — Where 
a  carrier  received  and  delivered  freight  on  private  spur  tracks,  gen- 
erally under  contracts  between  the  parties,  it  did  not  show  a  cus- 
tom, imposing  on  the  carrier  a  duty  to  deliver  or  receive  freight  on 
private  spur  tracks,  if  such  a  duty  could  be  created  by  custom. 

Caniers — Carriage  of  Freight — Discriminations. — Where  a  carrier 
received  and  delivered  freight  on  private  spur  tracks  pursuant  to 
contracts,  and  the  contracts  offered  to  all  of  its  customers  were  iden- 
tical, there  was  no  discrimination  against  any  customer. 

Appeal  from  Chancery  Court,  Lauderdale  County ;  Sam  Whit- 
man, Jr.,  Chancellor. 

Suit  by  the  Gulf  Compress  Company  against  the  Alabama 
Great  Southern  Railroad  Company.  From  a  decree  of  dismissal, 
complainant  appeals.     Affirmed. 

Complainant  filed  its  bill  in  chancery  for  an  injunction  requir- 
ing defendant  to  receive  and  deliver  cotton  in  car  load  lots  or 
less  at  its  compress  and  warehouse.  It  is  alleged  in  the  bill  that 
it  had  always  been  the  custom  for  the  railroad  company  to  make 
such  deliveries,  and  to  take  all  cotton  6flFered  for  shipment,  and 
that  the  failure  of  the  railroad  company  now  to  do  so  is  an  un- 
just discrimination  against  complainant  in  favor  of  the  com- 
petitor. The  defense  of  the  railroad  company  is  that  heretofore 
receipts  and  deliveries  have  been  made  under  written  contract 
secured  by  bond,  and  that,  complainant  having  declined  to  enter 
into  a  contract  satisfactory  to  the  railroad  company,  the  latter 
is  under  no  obligation,  either  legal  or  otherwise,  to  perform  this 
service. 
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C  Q.  //ott.  Hall  &  Jocobson,  for  appellant. 

Catckings  &  Catchings  and  A.  S.  Bozetnan,  for  appellee. 

Smith^  J.  [1]  Where  a  railroad  company  furnishes  sufficient 
facilities  of  its  own  for  the  receipt  and  delivery  of  freight,  there 
is  at  common  law  no  duty  resting  upon  it  to  receive  or  deliver 
freight  upon  a  private  siding  or  spur  track. 

[2]  Assuming,  but  not  deciding,  that  a  custom  so  to  do  can 
arise  of  such  character  as  to  impose  this  duty  upon  railroad 
companies,  the  evidence  in  the  case  at  bar  is  wholly  insufficient 
to  establish  such  a  custom.  At  most,. it  simply  shows  that  rail- 
road companies  do  receive  and  deliver  freight  upon  such  ^mr 
tracks,  but  generally,  if  not  always,  upon  a  contract  or  under- 
standing mutually  agreeable  to  the  parties  thereto. 

[3]  Receiving  and  delivering  freight  upon  such  spur  track  is, 
therefore,  purely  a  matter  of  contract,  to  which  either  party  may 
attach  any  condition  desired;  and  since  the  contract  which  ap)- 
pellee  offers  to  make  with  appellant  with  reference  to  such  re- 
ceipt and  delivery  of  freight  is  identical  with  the  contract  en- 
tered into  by  it  with  all  other  compresses  on  its  line,  there  is,  of 
course,  no  discrimination  in  this  regard  by  appellee  against  ap- 
pellant. 

Affirmed. 


Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Brown. 

(Supreme  Court  of  Indiana,  Jan.  25,  1912.) 
[97  N.  E.  Rep.  145.] 

ActioHr— Contract  or  Tort— Contract  for  Transportatioii — ^Action 
for  Breach.'*' — A  complaint  which  alleges  that  plaintiff's  decedent  en- 
tered into  a  written  contract  with  defendant  to  ship  his  household 
goods,  cattle,  etc.,  over  its  line,  that  defendant  furnished  decedent 
a, car  on  a  side  track  and  directed  him  to  load  his  goods  therein,  and 
that,  after  they  were  loaded,  defendant,  without  notice  to  decedent, 
pulled  the  car  on  its  main  track,  where  it  was  negligently  struck  by 
a  freight  train  and  the  property  therein  damaged,  and  setting  out 
a  contract  in  the  usual  form  of  a  bill  of  lading,  does  not  state  a 
cause  of  action  in  tort,  but  one  for  breach  of  contract. 

Carriers — Carriers  of  Goods — Action  for  Breach  of  Contract — 
Pleading. — Such  complaint  sufficiently  showed  a  contract  for  car- 
riage, a  compliance  with  the  contract  by  decedent,  that  the  goods 
were  received  for  transportation,  and  the  carrier's  failure  to  carry 
and  deliver. 


♦Sec  foot-note  of  Pennsylvania  R.  Co.  v.  Smith   (Va.),  23  R.  R. 
R.  568,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  568. 
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Appeal  and  Brror — Discretion  of  Court — Ruling  on  Demurrer. — 

Burns'  Ann.  St.  1908,  §  346,  expressly  prohibits  a  review  of  a  judg- 
ment overruling  a  demurrer  for  misjoinder  of  causes  of  action,  and 
this  is  necessarily  true,  though  the  damages  under  one  paragraph  of 
a  complaint  against  a  carrier  are  such  as  go  to  the  estate  and  those 
under  another  paragraph  to  the  next  of  kin. 

Pleading — Misjoinder  of  Causes  of  Action — Motion  to  Separate. — 
Upon  a  misjoinder  of  causes  of  action,  the  defendant's  remedy  is  by 
motion  to  separate. 

Carriers — Carrier  of  Live  Stock — ^Accompanying  Shipper  as  Pas- 
senger.— Where  the  common-law  duty  of  a  carrier  to  care  for  live 
stock  in  shipment  is  limited  by  its  contract  and  a  duty  as  to  its  care 
imposed* upon  the  shipper,  the  consideration  for  the  shipper's  care 
is  the  carrier's  agreement  or  duty  to  carry  him  as  a  passenger. 

Carriers — Carrier  of  Live  Stock — ^Transportation  of  Ship^r— Ex- 
emption from  LiabiUty.f — Where  a  shipper  of  live  stock  is  carried  as 
a  passenger,  the  carrier  cannot  stipulate  for  exemption  from  liabil- 
ity for  injuries  arising  from  its  negligence. 

Death  —  Action — Pleading  —  Dependents. — Allegations  in  a  com- 
plaint in  an  action  for  the  alleged  wrongful  death  of  plaintiffs  de- 
cedent that,  after  his  injury  and  during  the  balance  of  his  life,  de- 
cedent was  rendered  incapable  of  performing  any  labor,  was  put 
to  expense  in  medical  attendance,  and  that  his  estate  was  put  to  ex- 
pense on  account  of  his  death  and  was  damaged  thereby,  are  good 
against  a  demurrer  on  the  ground  that  a  loss  was  shown  both  to  the 
estate  and  to  the  next  of  kin  since  it  is  not  necessary  that  the  com- 
plaint allege  that  the  widow  and  children  were  dependent  on  dece- 
dent for  support. 

Appeal  and  Error — ^Briefs — ^Waiver  of  Point. — A  point  not  pre- 
sented in  appellant's  brief  is  waived. 

Appeal  and  Error — Briefs — Setting  Out  Pleadings. — An  objection 
that  plaintiffs  amended  complaint  stated  a  new  cause  of  action  is 
waived  where  the  original  complaint  is  not  set  out  in  the  brief,  either 
in  form  or  substance. 

Carriers— Carriers  of  Passengers — Personal  Injuries — Conditions 
Precedent — Notice. — Where  a  shipper  of  household  goods  and  of 
live  stock  billed  under  a  live  stock  bill  of  lading,  which  contains  a 
condition  that  a  claim  in  writing  shall  be  made  within  five  dajrs  from 
the  accrual  of  damages,  was  killed  while  accompanying  the  shipment, 
it  was  not  a  condition  precedent  to  an  action  by  the  representative 
of  the  shipper  that  the  notice  provided  by  the  bill  of  lading  should 
have  been  given,  since  that  notice  referred  only  to  claims  for  inju- 
ries to  live  stock  or  personal  property. 

Pleading — Admissions — Proof — Appointment  of  Personal  Repre- 
sentative.— ^Where  defendant  in  an  action  -  by  an  administratrix  for 

tSee  first  foot-note  of  Walther  v.  Southern  Pac.  Co.  (Cal.),  41 
R.  R.  R.  466,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  466;  extensive  note,  39 
R.  R.  R.  505,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  505. 
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her  decedent's  wrongful  death  pleads  a  general  denial,  he  thereby 
admits  the  plaintiff's  representative  character,  and  it  need  not  be 
proved. 

Carriera — ^Personal  Injuries  to    Passenger — Evidence — Damages. — 

Where  the  evidence  in  an  action  for  the  wrongful  death  of  plaintiff's 
decedent  while  a  passenger  on  defendant's  road,  accompanying  a 
shipment  of  goods  and  live  stock  in  a  freight  car,  shows  that  the  car 
was  struck  and  the  goods  thrown  upon  the  animals,  and  that  decedent 
was  thrown  under  their  feet  and  trampled  upon,  and  suffered  great 
pain  and  had  medical  attendance  until  his  death,  and  that  his  weight 
was  reduced  from  180  pounds  to  120  pounds,  a  recovery  of  $2,300  is 
not  excessive. 

Evidence — Best  and  Secondary  Evidence — Contents  of  wridng — 
Accounting  for  Loss  or  Destruction. — Parol  evidence  of  the  con- 
tents of  a  written  instrument  is  inadmissible  unless  the  loss  or  de- 
struction of  the  instrument  is  accounted  for  by  the  person  in  whose 
hands  it  was  at  the  time  of  the  loss  or  destruction,  if  that  person 
be  living. 

Evidence — Best  and  Secondary  Evidence — ^Writing  Collateral  to 
Issue. — The  rule  excluding  parol  evidence  of  the  contents  of  a  writ- 
ten instrument  does  not  apply  where  the  instrument  or  its  contents 
are  collateral  to  the  main  issue. 

Evidence — Best  and  Secondary  Evidence — Primary  Evidence. — A 
correct  copy  of  a  lost  written  instrument  is  itself  primary  evidence; 
and  hence  competent  under  the  rule  as  to  secondary  evidence. 

Evidence  —  Best  and  Secondary  Evidence  —  Notice  to  Produce — 
Primary  Evidence. — A  correct  copy  of  a  lost  written  instrument 
may  be  introduced  in  evidence  without  serving  notice  for  the  pro- 
duction of  a  copy  in  the  hands  of  the  adverse  party. 

Appeal  and  Error — Harmless  Error  —  Admission  of  Evidence — 
Copy  of  Written  Instrument. — ^Where  defendant  by  answer  relies  on 
a  copy  of  a  written  instrument  set  out  in  the  complaint  in  bar  of  the 
cause  of  action,  he  thereby  declares  and  admits  the  correctness  of 
the  copy,  and  is  not  harmed  by  its  admission  in  evidence. 

Death — Action — Elements  of  Damages.^ — In  an  action  for  death 
by  wrongful  act  brought  by  the  administratrix  of  decedent,  the 
damages  must  be  restricted  to  the  actual  pecuniary  loss  shown  to 
have  resulted  to  the  widow  and  children. 

Death — Action — Elements  of  Damages — Pain  and  Suffering  of  De- 
ceased.t — In  an  action  by  a  widow  as  administratrix  to  recover  for 
the  alleged  wrongful  death  of  her  husband,  no  damages  are  recov- 
erable for  pain  and  suffering  endured  by  the  deceased,  or  for  funeral 
expenses  or  grief  on  account  of  his  death. 

_      _  _  ^       ^  ^  I    ,  -I  r  - 

tSee  last  foot-note  of  McFeat  v,  Philadelphia,  etc.,  R.  Co.  (Del.), 
24  R.  R.  R.  56,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  56,  where  all  the  pre- 
ceding authorities  in  this  series  on  the  subject  are  collected. 
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Evidence — Expectancy  of  Life — Mortality  Tables.§ — In  an  action 
by  a  widow  to  recover  for  the  alleged  wrongful  death  of  her  hus- 
band, mortality  tables  showing  the  expectancy  of  human  life  are 
admissible  on  the  question  of  damages  resulting  to  the  widow  and 
next  of  kin. 

Death — Action — Elements  of  Damages.^ — Under  the  statute  as  to 
actions  for  wrongful  death  accruing  to  decedent's  next  of  kin,  dam- 
ages cannot  be  limited  to  the  value  of  decedent's  earnings  from 
the  time  of  his  injury  to  his  death,  where  he  was  rendered  incapable 
of  performing  any  labor,  the  expense  of  medical  treatment,  and  the 
expense  to  which  his  estate  was  put. 

Trial  —  Refusal  of  Requested  Instructions  —  Instructions  Already 
Given. — A  requested  instruction  which  has  been  covered  by  instruc- 
tions given  is  properly  refused. 

Carriers — Shipper  Accompanpng  Live  Stock — ^Action  for  Injuries 
— Question  for  Jury. — Where  a  shipper  of  goods  and  live  stock  ac- 
companied them  and  was  entitled  to  ride  as  a  passenger,  the  ques- 
tion as  to  whether  he  should  ride  in  the  freight  car  or  in  the  caboose, 
in  the  absence  of  a  contract  provision,  was  for  the  jury. 

Contracts — Validity — Contract  Void  in  Part — A  contract  may  be 
void  in  part  without  making  the  whole   contract  invalid. 

Appeal  from  Circuit  Court,  Delaware  County;  Jas.  G.  Leffler, 
Judge.     . 

Action  by  Phcebe  Brown,  administratrix,  against  the  Pitts- 
burgh, Cincinnati,  Chicago  &  St.  Louis  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals.     Affirmed. 

Transferred    from    the    Ap[>ellate  Court  under  section  1405, 

Burns'  Ann.  St.  1908. 

« 

G.  E.  Ross,  for  appellant. 
Theodore  Shockney,  for  appellee. 

Myers,  J.  This  cause  went  to  the  jury  on  the  first  and  third 
paragraphs  of  the  complaint ;  the  second  and  fourth  having  been 
withdrawn  on  the  trial.  The  complaint  was  originally  filed  Jan- 
uary 4,  1904,  and  was  later  amended,  and,  with  the  third,  filed 
as  an  amended  complaint  October  6,  1906. 

The  fact  of  the  death  of  the  appellee's  decedent  April  22,  1903, 
and  her  appointment  and  qualification  as  administratrix  May  12, 
1903,  and  of  appellant  being  a  common  carrier  with  its  line  of 
railroad  running  through  the  city  of  Dunkirk,  in  Jay  county, 
Ind.,  is  alleged  in  each  paragraph. 

In  the  first  paragraph  it  is  alleged :  That  on  or  about  Jan- 
uary 10,  1903,  appellee's  decedent,  being   the   owner  of  certain 

§See  second  foot-note  of  Valente  v.  Sierra  Ry.  Co.  (Cal.),  26  R. 
R.  R.  676.  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  676. 
JSee  (t)  on  previous  page. 
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household  furniture,  horses,  and  cattle  of  the  value  of  $1,000, 
entered  into  a  written  contract  with  appellant  to  ship  his  prop- 
erty from  said  city  of  Dunkirk  over  its  line  of  railroad  to  the 
town  of  Carlisle,  in  Sullivan  county,  Ind.,  which  contract  is  set 
out  and  is  in  the  usual  form  of  bills  of  lading.  That  appellant 
owned,  operated,  and  used  a  switch  and  side  track  in  said  city 
of  Dunkirk,  upon  which  it  placed  empty  cars  for  the  use  of  its 
patrons,  and  that,  pursuant  to  said  contract,  the  defendant  fur- 
nished the  decedent  a  car  on  said  side  track,  and  directed  hint 
to  load  his  said  property  therein  for  shipment,  and  he  loaded 
the  property  therein.  That  the  defendant  negligently,  carelessly, 
and  with  great  force  and  violence,  and  without  any  notice  to  the 
decedent,  by  means  of  a  locomotive  engine  and  heavily  loaded 
cars,  kicked,  shunted,  shoved,  pulled,  and  dropped  said  car  from 
said  side  track  onto  its  main  track  against  defendant's  freight 
cars  and  heavily  loaded  freight  train  then  standing  on  defend- 
ant's main  track,  with  such  force  and  violence,  as  to  crush,  break, 
and  demolish  said  car,  into  which  he  had  loaded  his  said  prop- 
erty, and  in  which  he  was  at  the  time  ready  for  transportation, 
and  without  notice  to  him,  and  without  any  fault  or  negligence 
on  his  part,  forced  said  car  by  means  aforesaid  upon  and  against 
defendant's  said  freight  train  oh  its  main  track,  whereby  and  by 
reason  of  said  carelessness  and  force  destroyed  his  property  to 
his  damage  in  the  sum  of  $1,000.  That  defendant  immediately 
after  the  demolition  of  the  car  unloaded  the  property  from  the 
demolished  car,  and  examined  the  property,  and  then  and  there 
determined  the  extent  of  the  injury,  and  made  a  list  of  it,  which 
it  retained,  and  immediately  thereafter  loaded  it  into  another 
car,  and  forwarded  it  to  its  destination.  Demand  for  $1,000 
damages  on  this  paragraph. 

The  third  paragraph  alleg:es:  That  appellant's  railway  line 
extended  from  Dunkirk  to  the  town  of  Carlisle,  and  that  on  or 
about  January  5,  1903,  the  decedent  entered  into  a  written  con- 
tract set  forth  in  the  first  paragraph,  counting  upon  it  as  a  con- 
tract of  carriage  of  himself,  and  that  while  the  car  was  loaded, 
and  on  the  side  track,  and  after  the  defendant  had  been  notified 
that  the  car  was  loaded  and  was  ready  for  transportation,  and 
when  the  defendant  knew  that  the  decedent  was  in  said  car,  and 
readv  to  be  carried  and  transported,  defendant  carelessly,  negli- 
gently, and  unnecessarily  caused  the  injury  in  the  manner  alleged 
in  the  first  paragraph,  and  in  addition,  adds  that,  by  reason  of 
such  unskillfulness,  carelessness,  negligence,  and  unnecessary 
force,  the  decedent  while  in  the  car  which  he  had  entered  for 
travel  was  so  stnick,  bruised,  crippled,  maimed,  and  permanently 
iniured  that  he  sickened  and  died  April  22,  1903.  That  by  rea- 
son of  such  injury  the  decedent  was  made  to  suffer  in  body  and 
mind,  and  was  thereafter  during  his  life  rendered  incapable  of 
performing  any  labor,  and  was  put  to  great  expense  in  medical 
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attendance,  nursing,  «ind  medicine,  and  his  estate  put  to  great 
expense  on  account  of  his  death  and  has-  been  damaged  thereby 
in  the  sum  of  $10,000.  That  he  was  53  years  old  and  left  sur- 
viving him  his  wife  and  a  son  16  years  old  and  a  son 

years  old,  and  demand  is  made  for  $20,000  damages. 

To  each  of  these  paragraphs  a  demurrer  was  addressed  on 
account  of  insufficient  facts,  and  that  several  causes  had  been 
improperly  joined.  The  demurrers  were  overruled  and  appel- 
lant excepted.  There  was  answer  in  general  denial;  second  an 
answer  to  that  part  of  the  first  paragraph  which  was  to  recover 
for  injury  to  his  stock,  horses,  and  cattle,  because  no  claim  in 
writing  was  filed  as  required  by  the  contract,  setting  out.  its  pro- 
visions in  that  particular.  The  third  paragraph,  addressed  to 
the  third  paragraph  of  the  complaint,  alleges  that  the  right  of 
action  originally  declared  on  was  for  willful  injury,  and  that  the 
original  complaint  is  set  out  therein,  and  that  a  new  and  different 
cause  of  action  is  set  up  in  the  third  paragraph  of  the  complaint, 
and  is  barred  by  the  two-year  statute  of  limitations.  The  fourth 
paragraph,  addressed  to  the  third  paragraph  of  the  complaint, 
sets  up  the  failure  within  30  days  after  the  happening  of  the 
accident,  and  the  accrual  of  the  alleged  damages  to  file  a  claim 
therefor,  and  relied  upon  a  clause  in  the  contract  providing  that 
no  claim  for  damages  which  misi^ht  accrue  to  him  under  the  con- 
tract should  be  allowed  or  paid,  or  used  in  court  by  the  dece- 
dent, unless  a  claim  should  be  filed  within  five  days  from  the  time 
the  damage  accrued  upon  the  theory  asserted  in  the  answer  that, 
if  the  decedent  had  any  cause  of  action,  it  was  under  the  con- 
tract alone.  Demurrers  were  sustained  to  the  third  and  fourth 
paragraphs  of  answer.  Upon  trial  and  verdict,  and,  over  mo- 
tion for  a  new  trial,  judgment  was  rendered  for  appellant,  from 
which  this  appeal  is  prosecuted,  based  upon  alleged  errors  pre- 
sented in  ruling  upon  the  demurrers  to  the  complaint  and  an- 
swers, and  overruling  appellant's  demurrer  to  the  reply,  to  the 
second  paragraph  of  appellant's  answer,  and  overruling  appel- 
lant's motion  for  a  new  trial. 

The  sufficiency  of  the  first  paragraph  of  the  complaint  is  chal- 
lenged on  the  ground  fl)  that  it  seeks  to  recover  for  breach  of 
a  special  contract,  and  that  no  breach  is  alleeed,  nor  comnliance 
or  offer  to  complv  with  the  contract  on  appellee's  part ;  (2)  that 
the  paragraph  fails  to  show  anv  duty  or  breach  of  dutv  neces- 
sary to  charge  actionable  neerligence;  (3)  that  it  is  not  shown 
that  appellant  had  received  the  property  for  transportation ;  and 
(4)  that,  if  the  paragraph  seeks  to  charge  a  tort,  facts  showing 
actionable  negflicrence  are  not  shown. 

fl]  Takincr  the  second  and  fourth  points  first,  we  think  there 
can  be  no  doubt  that  the  paraerraph  does  not  sound  in  tort,  but 
IS  for  breach  of  a  contract  of  carriage.  It  mav  be  that  allega- 
tions as  to  the  careless   or   negligent  manner  in  which  the  car 
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was  taken  up  and  the  property  injured  or  destroyed  were  un- 
necessary, but  the  complaint  clearly  seeks  to  recover  for  the 
failure  to  transport  property  under  a  special  contract,  and  these 
allegations  have  no  force  except  as  characterizing  the  manner 
in  which  carriage  failed,  though  there  may  be  cases  where  lia- 
bility arises  from  negligence,  as  for  example  negligence  in  for- 
warding, or  in  failing  to  protect  or  care  for  property,  or  neg- 
ligence contributing  to  a  loss  where  the  primary  cause  is  due  to 
the  act  of  God. 

[2]  The  facts  alleged  clearly  show  that  the  property  had  been 
received  for  transportation.  A  contract  for  carriage  is  shown, 
also  the  setting  of  a  car  with  direction  to  load,  its  loading,  notice 
that  it  was  loaded  and  ready  to  go  forward,  and  its  taking  up  to 
be  put  in  the  train  for  transportation.  Ohio,  etc.,  Co.  v.  Yohe, 
51  Ind.  181,  19  Am.  Rep.  727;  fivansville,  etc.,  Co.  v.  Keith,  8 
Ind.  App.  57,  35  N.  E.  296;  Bennitt  v.  The  Guiding  Star  (D. 
C.)  53  Fed.  936;  Rogers  v,  Wheeler,  52  N.  Y.  262;  Merriam 
V.  Hartford,  etc.,  Co.,  20  Conn.  354,  52  Am.  Dec.  344;  Mont- 
gomery, etc.,  Co.  V,  Kolb,  73  Ala.  396,  49  Am.  Rep.  54;  Pitts- 
burg, etc.,  Co.  V,  Barrett,  36  Ohio  St.  448;  St.  Louis,  etc.,  Co. 
V.  Murphy,  60  Ark.  333,  30  S.  W.  419,  46  Am.  St.  Rep.  202; 
6  Cyc.  pp.  412-415. 

As  to  the  first  point,  it  is  sufficiently  disclosed  that  there  was 
an  undertaking  to  carry  and  acceptance  for  carriage,  and  a  fail- 
ure to  carry  and  deliver,  and  a  compliance  upon  the  part  of  the 
shipper  with  the  things  required  of  him. 

[3,  4]  As  to  the  third  paragraph,  the  challenge  is  that  the 
facts  alleged  do  not  show  appellee's  decedent  to  have  been  a  pas- 
senger, or  actionable  negligence  in  the  omission  of  any  duty 
owing  him  which  caused  the  injury,  or,  if  actionable  negligence 
is  otherwise  shown,  that  it  is  not  shown  that  the  decedent  was 
earning  or  capable  of  earning  anything,  and  that  a  complaint 
which  seeks  to  recover  for  damage  to  and  destruction  of  property 
as  sounding  in  contract  is  improperly  joined  with  a  cause  of 
action  sounding  in  tort  for  injury  to  the  decedent  from  which 
he  died,  and  there  was  a  demurrer  for  the  latter  cause,  but  under 
our  statute  a  reversal  of  a  judgment  for  overruling  a  demurrer 
for  misjoinder  of  causes  of  action  is  expressly  prohibited. 
Burns'  1908,  §  346;  Boonville  Bank  v,  Blakey,  166  Ind.  427,  76 
N.  E.  529;  Brown  v,  Bemhamer,  159  Ind.  538,  65  N.  E.  580; 
Murphy  v.  Branaman,  156  Ind.  77,  59  N.  E.  274;  Armstrong  v. 
Dunn,  143  Ind.  433,  41  N.  E.  540;  Thompson  v.  McCorklc,  136 
Ind.  484,  34  N.  E.  813,  36  N.  E.  211.  43  Am.  St.  Rep.  334.  The 
remedy  is  by  motion  to  separate.  Cargar  v.  Fee,  140  Ind.  572, 
39  N.  E.  93.  And  this  is  necessarily  true,  even  though  the  dam- 
ages under  one  paragraph  go  to  the  estate,  and  those  under  the 
other  paragraph  to  the  next  of  kin;  but  that  is  a  matter  with 
which  appellant  has  no  concern,  unless  it  makes  avail  of  its  right 


Vol.  43  R  R  R— Vol,  66  Am  &  Eng  R  Cas  N  S        667 

Pittsburgh,  C,  C.  &  St  L.  Ry.  Co.  v.  Brown 

of  separation.  The  contract  set  out  in  the  complaint  as  an  in- 
ducement to  the  carriage  of  the  decedent  so  as  to  constitute  him 
a  passenger  is  a  live  stock  form  of  contract,  on  which  household 
goods  and  farming  implements  were  also  shipped. 

[5]  The  portions  of  the  contract  upon  which  appellee  relies 
as  constituting  a  contract  of  carriage  of  the  decedent,  and  in  the 
same  car  with  the  live  stock  and  inert  property,  are  identical  with 
those  set  out  in  the  case  of  Lake  Shore,  etc.,  Co.  v.  Teeters 
(1905)  166  Ind.  335,  77  N.  E.  599,  5  L.  R.  A.  (N.  S.)  425,  and 
are  for  that  reason  not  set  out,  but  are  here  referred  to.  Under 
these  provisions,  without  any  allegations  as  to  custom  or  neces- 
sity or  direction  to  decedent  to  go  into  the  freight  car,  but  upon 
an  allegation  of  notice  that  he  was  in  the  car,  appellee  claims 
that  the  decedent  had  a  right  to  be  transported  in  the  car  as  a 
passenger.  The  common-law  duty  of  appellant  to  care  for  the 
stock  is  limited  by  the  contract,  and  imposed  upon  the  shipper, 
the  consideration  for  which  is  the  agreement  to  carry  the  ship- 
per to  enable  him  to  care  for  it.  Chicago,  etc.,  Co.  v,  Hostetter 
(1908)  171  Ind.  465,  84  N.  E.  534.  In  Lake  Shore,  etc.,  Co.  v. 
Teeters,  supra,  an  instruction  case,  under  an  identical  contract 
with  the  one  before  us,  it  was  in  effect  held  that  it  could  not  be 
said  as  a  matter  of  law  that  appellee's  position  in  the  car,  in- 
stead of  in  the  caboose,  was  not  warranted,  or  was  negligent. 
The  allegations  of  the  complaint  before  us  show  that  the  car  had 
not  yet  been  placed  in  the  train.  The  possibility  of  the  stock 
being  unacquainted  with  the  cars,  or  with  being  carried  on  cars, 
with  the  movement  of  and  in  cars,  and  their  consequent  fright 
or  uneasiness  and  need  of  attention  at  least  until  quieted  down 
to  the  condition  thus  created,  may  have  been  a  sufficient  reason 
for  the  decedent's  presence  in  the  car  at  that  time,  so  as  to  create 
his  relation  as  that  of  a  passenger.  Lake  Shore,  etc.,  Co.  v. 
Teeters,  supra,  and  cases  cited. 

[6]  If,  as  we  held,  he  was  a  passenger,  appellant  could  not 
stipulate  for  absolution  from  liability  for  injuries  arising  from 
its  negligence.  Lake  Shore,  etc.,  Co.  r.  Teeters,  supra;  Pitts- 
burgh, etc.,  Co.  V.  Higgs,  165  Ind.  694,  76  N.  E.  299,  4  L.  R.  A. 
(N.  S.)  1081;  L.  N.  A.,  etc.,  Co.  v.  Keefer  (1896)  146  Ind. 
21,  44  N.  E.  796,  38  L.  R.  A.  93,  58  Am.  St.  Rep.  348;  Louis- 
ville, etc.,  Co.  V.  Faylor,  126  Ind.  126,  25  N.  E.  869;  Ohio,  etc., 
Co.  V.  Nickless,  71  Ind.  271 ;  Ohio,  etc.,  Co.  v,  Selby  (1874)  47 
Ind.  471,  17  Am.  Rep.  719. 

[7]  It  is  alleged  in  this  paragraph  that  the  decedent  was  there- 
after during  the  balance  of  his  life  rendered  incapable  of  per- 
forming any  labor  and  was  put  to  a  great  expense  in  medical 
attention,  nursing  and  medicine,  and  his  estate  was  put  to 
great  expense  on  account  of  his  death,  and  ha«  been  dam- 
aged thereby  in  the  sum  of  $10,000.  These  allegations  are 
sufficient  to  withstand  a  demurrer  upon  the  question  of  showing 
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a  loss  both  to  his  estate  and  to  the  next  of  kin;  besides,  it  is 
not  necessary  that  the  complaint  allege  that  the  widow  and  chil* 
dren  were  dq>endent  on  him  for  support.  Pennsylvania,  etc., 
Co.  V.  Coyer,  163  Ind.  631,  72  N.  E.  875;  Salem,  etc.,  Co.  v. 
Hobbs,  11  Ind.  App.  27,  38  N.  E.  538. 

[8]  A  second  paragraph  of  answer,  addressed  to  that  part  of 
the  first  paragraph  of  complaint  which  seeks  to  recover  for  in- 
jury to  his  stock,  horses  or  cattle,  was  based  upon  the  terms  of 
the  contract  of  shipment,  which  provided  that  no  claim  for  dam- 
ages which  may  accrue  shall  be  allowed  or  paid  unless  a  claim 
for  damages  shall  be  made  in  writing  by  affidavit,  and  delivered 
to  the  agent  of  the  carrier  within  five  days  from  the  time  the 
stock  is  removed.  To  this  answer  a  reply  was  filed  to  which  a 
demurrer  is  alleged  to  have  been  overruled  and  exceptions  re- 
served, but  the  point  is  not  presented  on  the  brief,  and  is  there- 
fore waived. 

[9]  As  to  the  third  paragraph  of  answer  addressed  to  the 
third  paragraph  of  complaint,  it  is  asserted  in  the  brief  that  the 
original  complaint  was  for  willful  injury,  and  that  the  cause  of 
action  in  the  third  paragraph  of  amended  complaint  states  a  new 
cause  of  action,  and  was  not  brought  within  two  years  of  the 
date  of  the  injury.  The  original  complaint  neither  in  form  or 
substance  is  set  out  in  the  brief,  and  the  statements  of  the  brief 
as  to  the  action,  being  for  willful  injury,  are  denied  by  appellee; 
hence  the  question  as  to  the  ruling  on  demurrer  to  it  is  waived. 

[10]  The  fourth  paragraph  of  answer  to  the  third  paragraph 
of  the  complaint  is  based  upon  the  theory  that,  if  the  decedent 
had  any  right  in  the  car,  it  was  by  virtue  of  the  written  contract 
in  which  the  right  to  recover  damages  is  based  upon  the  condi- 
tion that  a  claim  in  writing  should  be  made  to  defendant  within 
five  days  from  the  time  the  damage  accrued,  and  that  neither  the 
decedent  nor  plaintiff  presented  any  claim  for  the  damages  within 
thirty  days  after  the  happening  of  the  injuries  complained  of. 
A  demurrer  to  it  was  sustained.  The  difficulty  with  this  answer 
is  that  the  terms  of  the  contract  clearly  refer  that  provision  to 
claim  for  injury  to  live  stock,  certainly  to  the  personal  property. 
The  contract  itself  was  in  form  a  live  stock  contract,  with  whidi 
other  chattel  property  was  included.  It  is  stated  by  appellant  in 
its  brief:  "There  is  no  dispute  in  the  evidence  as  to  the  extent 
of  the  injury  to  such  personal  property."  The  same  thing  was 
stated  by  counsel  in  oral  argument.  The  damage  as  shown  by 
the  evidence  to  the  personal  property  was  $423.50. 

[11]  Upon  the  motion  for  a  new  trial,  it  is  insisted  that  there 
is  no  evidence  to  show  the  appointment  of  appellee  as  admin- 
istratrix. The  evidence  need  not  have  shown  that  fact.  Plead- 
ing the  general  denial  as  in  case  of  the  general  issue  at  common 
law  admits  the  representative  character,  and  it  need  not  be 
proved.    Weathers  v.  Newman,    1    Blackf .  232 ;  Pollard  v.  Bat- 
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tcry,  3  Blackf.  239;  Linville  v,  Earlywine  (1838)  4  Blackf.  469; 
Lowe  V.  Bowman,  5  Blackf.  410;  Parker  v.  Bray  (1888)  82  G«. 
234,  7  S.  E.  922;  Hazelhurst  v.  Morrison  (1873)  48  Ga.  397; 
Tobler  v.  Stubblefield  (1869)  32  Tex.  188;  Haggerty's  Ex'r  v. 
Powell  (1851)  6  La.  Ann.  533;  Sanford  v.  McCreedy  (1871)  28 
Wis.  103;  Willis  v.  Willis'  Adm'x  (1837)  6  Dana  (Ky.)  48. 
The  rule  and  the  reasoning  for  it  are  the  same  as  in  case  of  ac- 
tion against  a  corporation,  and  its  general  appearance,  or  answer 
of  general  denial.  Adams  Exp.  Co.  v.  Hill,  43  Ind.  157;  Pitts- 
burgh, etc.,  Co.  V.  Lightheiser  (1906)  168  Ind.  438,  451,  78  N.  E. 
1033,  and  cases  cited;  Liening  v.  Gould  (1859)  13  Cal.  598. 
The  evidence  is  sufficient  to  support  a  recovery  on  the  question 
of  negligence,  fully  covering  the  allegations  of  the  complaint. 
What  we  have  said  as  to  the  complaint  disposes  of  the  question 
of  liability  under  the  contract  for  the  injury  to  the  decedent  as 
a  passenger. 

[12]  The  evidence  shows  an  earning  capacity  of  the  decedent 
of  f  rcHn  $600  to  $800  a  year,  and  that  he  was  an  industrious  man, 
and  the  tables  of  mortality  were  therefore  properly  admitted, 
and  the  evidence  amply  sufficient  to  sustain  the  recovery,  $2,300. 
The  evidence  discloses  that  the  impact  of  the  car  was  sufficient 
to  break  in  two,  and  break  down  a  number  of  two  by  four  stud- 
ding which  had  been  securely  nailed  in  the  car  to  hold  the  house- 
hold goods  and  farming  implements  in  place,  and  threw  them 
upon  the  decedent  and  upon  the  animals,  and  threw  the  decedent 
under  the  feet  of  the  animals,  which  trampled  upon  him  so  that 
he  vomited  blood,  and  was  in  great  pain,  and  had  medical  attend- 
ance until  his  death ;  that  he  weighed  180  pounds  at  the  time  of 
the  injury,  and  gradually  became  reduced  to  120  pounds.  There 
was  evidence  tending  to  show  that  the  bill  of  lading  or  contract 
was  issued  in  duplicate,  one  copy  given  to  the  decedent,  and  one 
retained  by  appellant.  Upon  the  trial  the  original  issued  to  the 
decedent  could  not  be  found,  and  proof  was  made  of  that  fact 
by  the  attorney  who  last  had  and  had  copied  the  original  for  the 
complaint,  and  his  testimony  given  that  the  copy  attached  to  the 
complaint  was  a  true  one,  and  the  copy  from  complaint  was  of- 
fered in  evidence.  Objection  was  made  that  there  was  no  evi- 
dence that  the  originals  were  lost,  no  eflfort^to  produce  and  pro- 
cure the  copy  in  the  possession  of  appellant;  that  a  copy  could 
not  be  introduced  in  evidence  if  the  original  could  be  had ;  that 
the  original  is  in  possession  of  the  defendant,  and  no  evidence 
of  its  being  lost,  no  request  or  demand  to  produce  it;  and  that 
the  copy  was  not  the  best  evidence.  The  objection  was  over- 
ruled and  exception  taken,  and  reliance  is  here  placed  on  Newton 
et  al.  V.  Donnelly,  9  Ind.  App.  359,  363,  36  N.  E.  769. 

[13]  It  is  an  elementary  principle  that  parol  evidence  of  the 
contents  of  a  written  instrument  are  inadmissible  in  evidence 
unless  the  loss  or  destruction  of  the  instrument  is  accounted  for 
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by  the  person  in  whose  hands  it  was  at  the  time  of  the  loss  or 
destruction,  if  that  person  be  living.  We  also  have  a  statute 
(Burns  1908,  §  502)  in  regard  to  the  production  of  books  and 
papers  in  the  possession  of  the  adverse  party. 

[14]  There  are  some  exceptions,  however,  to  this  rule,  as 
where  the  instrument  or  its  contents  are  collateral  to  the  main 
issue  (Coonrad  v.  Madden  [1890]  126  Ind.  197,  25  N.  E.  1102), 
or,  where  the  parol  evidence  is  as  near  the  thing  to  which  the 
witness  testifies  about  as  the  written  evidence  then  each  is  pri- 
mary (Hewitt  V.  State,  121  Ind.  245,  23  N.  E.  83;  Whartcm, 
Law  of  Evidence,  §  77^. 

[15]  The  evidence  here  admitted  was  not  collateral,  but  is 
primary.  The  fact  of  the  evidence  offered  being  a  copy  of  a 
lost  written  instrument  clearly  shows  that  it  could  not  be  differ- 
ent from  and  was  precisely  the  same  as  the  original,  and  the 
reason  for  the  rule  of  excluding  parol  evidence  in  the  possibility 
and  likelihood  of  mistake  in  memory  and  wrong  to  an  adversary 
wholly  fails  when  applied  to  true  copies  which  are  present. 

[16]  Nor  was  it  necessary  to  serve  notice  for  the  production 
of  the  copy  in  the  hands  of  appellant  under  the  circumstances  in 
this  case  when  it  is  not  claimed  that  it  was  not  a  correct  copy, 
so  that  production  by  appellant  would  present  the  same  writing, 
and  could  under  no  view  prejudice,  or  affect  the  rights  of  ap- 
pellant. To  say  that  when  in  the  course  of  a  trial  it  is  suddenly 
discovered  that  a  written  instrument  necessary  to  be  given  in 
evidence  is  lost,  or  cannot  be  found,  and  a  true  copy  is  present, 
and  that  fact  is  not  contradicted,  that  a  trial  must  be  arrested 
until  a  notice  can  be  given,  and  time  given  for  the  production 
of  a  duplicate  in  the  hands  of  an  adversary,  cannot  be  correct. 
A  very  different  rule,  and  for  obvious  reasons,  would  and  should 
obtain  if  there  be  no  copy  present,  or  its  correctness  contradicted. 

[17]  In  any  event,  appellant  was  in  no  wise  harmed  from  the 
admission  of  a  copy  of  an  instrument  which  it  had  relied  on  by 
its  answer  in  bar  of  the  cause  of  action,  which  was  in  itself  both 
a  declaration  and  an  admission  of  the  correctness  of  the  copy 
given  in  evidence. 

Instructions  2  and  4  were  requested  to  direct  a  verdict  as  to 
the  first  and  third  paragraphs  of  the  complaint.  As  there  was 
evidence  in  support  of  each,  the  instructions  were  properly  re- 
fused. 

The  eleventh,  twelfth,  fourteenth,  fifteenth,  and  sixteenth  in- 
structions tendered  by  appellant  and  refused  were  grounded  upon 
the  theory  that  the  contract  did  not  authorize  the  decedent's  car- 
riage upon  a  freight  car,  and  that  he  was  bound  to  know  that  he 
could  not  be  thus  carried,  even  though  he  was  in  the  car  with 
the  knowledge  or  consent  of  appellant's  station  agent.  What 
we  have  said  as  to  the  third  paragraph  of  complaint  disposes  of 
appellant's  proposition;    besides,  the  tenth  instruction  tendered 
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by  appellant  and  given,  and  instructions  S,  12,  and  13,  given  by 
the  court,  cover  the  question  fully. 

[18-20]  Appellant  tendered  instructions  Nos.  17  and  19,  which 
were  refused,  to  the  effect  that,  under  the  third  paragraph  of 
complaint,  there  could  be  no  recovery  of  damages  for  shortening 
the  life  of  the  decedent,  and  that  the  tables  of  mortality  given 
in  evidence  could  not  be  considered  for  that  purpose,  and  reliance 
is  placed  upon  Richmond,  etc.,  Co.  v.  Baker,  146  Ind.  600,  45  N.* 
E.  1049,  36  L.  R.  A.  683.  In  the  latter  case  there  was  no  death. 
Here  there  was,  and  life  was  shortened,  and  in  the  fifteenth  in- 
struction the  jury  were  told  that  the  damages  must  be  restricted 
to  the  actual  pecuniary  loss,  if  any  shown  to  have  resulted  to  the 
widow  and  child,  and  not  for  pain  and  suffering  endured  by  the 
deceased,  nor  funeral  expenses  or  sorrow  on  accoamt  of  his  death. 
The  expectancy  of  a  human  life,  coupled  with  earning  capacity, 
is  a  necessary  element  in  determining  the  question  of  the  dam- 
ages resulting  to  the  next  of  kin ;  and,  while  there  can  be  no  re- 
covery for  shortening  life  itself,  still  the  tables  of  expectancy 
may  be  taken  into  consideration  for  the  purpose  of  determining 
what  the  actual  damages  are,  and  the  case  last  cited  so  holds, 
and  the  instruction  restricting  the  damages  to  actual  pecuniary 
loss  from  the  death  fairly  stated  to  the  jury  the  proper  elements 
of  damages. 

[21]  The  eighteenth  instruction  tendered  by  appellant  and  re- 
fused sought  to  limit  the  damages  under  the  third  paragraph  of 
complaint  to  three  items:  (1)  If  he  was  rendered  incapable  of 
performing  any  labor  from  the  time  of  the  injury  to  his  death  to 
the  value  of  his  services  during  that  time;  (2)  to  the  expense  of 
medical  treatment,  nursing,  and  medicine;  and  (3)  the  expense 
his  estate  was  put  to.  It  will  be  seen  at  once  that  the  instruction 
ignores  the  statute  as  to  actions  accruing  to  the  next  of  kin. 

[22]  The  twentieth  instruction  tendered  and  refused  was  to 
the  effect  that  no  inference  could  be  drawn  that  death  occurred 
from  the  injuries  alleged,  but  that  it  must  be  pfoved  by  a  pre- 
ponderance of  the  evidence.  The  proposition  was  fully  covered 
by  the  eighth  and  ninth  instructions  given  by  the  court.  The 
twenty-first  instruction  requested  goes  to  the  question  of  no  right 
of  recovery  for  pain  and  suffering  of  the  decedent,  and  the  in- 
struction verbatim  was  given  in  the  court's  instruction  No.  9. 

Objection  was  made. to  nearly  all  the  instructions  given,  and 
it  will  be  sufficient  to  make  brief  reference*  to  them.  As  to  the 
first,  it  is  averred  that,  while  the  facts  stated  in  the  instruction 
as  to  the  first  paragraph  of  complaint  show  a  duty  and  its  breach, 
the  facts  stated  in  the  complaint  show  no  duty  or  breach.  No 
particular  is  pointed  out,  and  we  are  able  to  perceive  none. 

Objection  to  the  second  instruction  is  made  that  it  ignores  the 
issue  of  the  appointment  of  appellee  as  administratrix,  and  leaves 
it  to  the  jury  to  determine  whether  there  had  been  a  waiver  of 
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the  notice  of  injury  under  the  contract.  As  to  the  first  point, 
we  have  already  adverted,  and  as  to  the  second,  by  the  third  or 
next  instruction,  the  jury  were  told  what  conduct  would  amount 
to  a  waiver,  and  there  was  evidence  as  to  such  conduct  Criti- 
cism of  the  fourth  instruction  is  made  upon  the  ground  that  it 
does  not  state  the  issuable  facts  of  the  third  paragraph  of  com- 
plaint, and  which  as  stated  might  create  a  cause  of  action.  We 
do  not  perceive  any  variance,  and,  taken  with  the  other  instruc- 
tions, the  jury  could  not  have  been  misled  or  appellant  harmed 
by  the  instruction,  because  they  are  told  that  the  mere  fact  of 
his  being  in  the  car  is  not  sufficient,  and  that  it  must  be  found 
that  he  had  a  right  to  be  there. 

[23]  The  fifth  instruction  is  challenged  upon  the  ground  that 
the  instruction  leaves  it  to  the  jury  to  say  whether  the  decedent 
had  a  right  to  be  in  the  car,  and  that,  there  being  no  evidence 
upon  that  point  except  the  contract,  it  was  the  duty  of  the  court 
to  determine  from  the  contract  whether  the  decedent  had  a  right 
to  be  in  the  car.  Under  the  rule  in  Lake  Shore,  etc.,  Co.  v.  Teet- 
ers, supra,  the  point  is  not  well  taken.  It  is  there  said :  ''There 
is  absolutely  nothing  in  said  contract  which  assumes  to  provide 
where  the  man  in  charge  shall  ride,  but  by  the  last  clause  of  the 
bill  of  lading  reference  is  made  to  a  consideration  based  on  the 
carriage  of  a  person  in  charge  of  said  stock  upon  a  freight  train." 
And  this  contract  contains  the  same  provision,  and  it  was  held 
that  the  question  as  to  whether  the  person  should  ride,  or  whether 
his  riding  should  be  restricted  to  the  caboose,  was  not  a  question 
of  law  permitted  by  the  construction  of  the  contract,  and  that  it 
depended  upon  the  inferences  which  might  be  drawn  from  the 
evidence  in  the  case.  Illinois,  etc.,  Co.  v.  O'Keefe  (1897)  168 
111.  lis,  48  N.  E.  294,  39  L.  R.  A.  148,  61  Am.  St.  Rep.  68,  note 
page  103 ;  Primm  v,  Haren  ( 1858)  27  Mo.  205 ;  Mantz  v.  Ma- 
guire  (1892)  52  Mo.  App.  136;  Reynolds  v,  Richards  (1850) 
14  Pa.  205.  • 

Instruction  13  is  complained  of  as  leaving  to  the  jury  the  de- 
termination whether  appellant  contracted  to  carry  the  decedent, 
or  accepted  him  as  a  passenger,  without  evidence  other  than  the 
contract  to  support  it.  What  we  have  said  as  to  the  fifth  in- 
struction applies  to  the  thirteenth. 

[24]  Objection  is  made  to  the  fourteenth  instruction  as  leav- 
ing to  the  jury  the  determination  whether  the  written  contract  is 
in  fact  a  contract,  and  instructing  them  that  the  clause  releasing 
appellant  from  liability  from  its  own  negligence  is  void  if  a  case 
is  otherwise  made  out  on  the  ground  that  the  contract  must  be 
taken  as  an  entirety,  and,  if  any  part  of  it  is  void,  the  whole 
must  be  regarded  invalid. 

The  reverse  of  this  position  has  been  so  many  times  decided 
that  we  do  not  take  up  space  to  cite  cases. 

No  reversible  error  is  made  to  appear,  and  the  judgment  is 
affirmed. 
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(Supreme  Court  of  Arkansas,   Dec.  4,   1911.) 
[142  S.  W.  Rep.  168.] 

Camera — Live  Stock — Injuriea — Lack  of  Facilities — Negligence.* — 

While  a  carrier  need  not  provide  in  advance  for  an  unexpected  rush 
of  business,  and  is  not  liable  for  delay  in  receiving  or  forwarding 
unless  the  congested  condition  can  be  removed  in  the  usual  course 
of  business,  a  carrier  which  receives  live  stock  for  transportation, 
knowing  its  facilities  are  such  that  loss  will  result  to  the  shipper,  is 
negligent  in  undertaking  the  shipment,  making  it  liable  for  resulting 
loss. 

Carriers — Live  Stock — Commencement  of  Liability.t — A  railroad 
company's  liability  as  a  common  carrier  for  damage  to  stock  begins 
when  it  receives  stock  for  transportation. 

Carriers — Live  Stock—Limitations — Liability. — A  railroad  company 
may  not,  by  contract  with  the  shipper,  limit  its  liability  for  loss  re- 
sulting in  case  of  interstate  shipment  of  stock. 

Carriers — Live  Stock — Exemptions  from  Liability — Negligence.^: — 
A  carrier  cannot  exempt  itself  from  liability  for  its  negligent  fail- 
ure  to  unload  hogs  at  a  certain  place  by  contract  with  the  shipper 
made  before  or  after  the  hogs  were  delivered  for  transportation. 

*For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
railroad,  as  a  common  carrier  of  freight,  to  furnish  cars  and  other 
transportation  facilities,  see  foot-note  of  Oregon  R.  &  Nav.  Co.  v. 
Dumas  (C.  C.  A.),  38  R.  R.  R.  273,  61  Am.  &  Eng.  R.  Cas.,  N.  S., 
273;  fifth  foot-note  of  St.  Louis,  etc.,  R.  Co.  v,  Jones  (Ark.),  37  R. 
R.  R.  212,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  212;  Berry  v.  Chicago,  etc., 
Ry.  Co.  (S.  Dak.),  35  R.  R.  R.  616,  68  Am.  &  Eng.  R.  Cas.,  N.  S., 
615. 

For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  a  railroad,  as  a  common  carrier,  with  respect  to  stock- 
yards and  pens,  see  second  foot-note  of  Chicago,  I.  &  L.  Ry.  Co. 
V,  Baugh  (Ind.),  40  R.  R.  R.  407,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  407; 
St.  Louis,  etc.,  R.  Co.  v,  Cavender  (Ala.),  39  R.  R.  R.  338,  62  Am. 
&  Eng.  R.  Cas.,  N.  S.,  338. 

tSee  first  foot-note  of  American  Lead  Pencil  Co.  v.  Nashville, 
etc.,  Ry.  (Tenn.),  40  R.  R.  R.  202,  63  Am.  &  Eng.  R.  Cas.,  N.  S., 
202;  St.  Louis,  etc.,  R.  Co.  v.  Cavender  (Ala.),  39  R.  R.  R.  338,  62 
Am.  &  Eng.  R.  Cas.,  N.  S.,  338;  foot-note  of  Burrowes  v,  Chicago, 
etc.,  R.  Co.  (Neb.),  37  R.  R.  R.  450,  60  Am.  &  Eng.  R.  Cas.,  N.  S., 
450. 

tSce  first  paragraph  of  first  foot-note  of  Gardiner  v.  New  York 
Cent,  etc.,  (Jo.  (N.  Y.),  40  R.  R.  R.  765,  63  Am.  &  Eng.  R.  Cas., 
N.  S.,  766;  third  head-note  of  Wells  v.  Great  Northern  Ry.  Co. 
(Ore.),  40  R.  R.  R.  775,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  775;  second 
foot-note  of  Estes  v.  Denver  &  R.  G.  R.  Co.  (Colo.),  40  R.  R.  R. 
216,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  216;  JeflFeries  v.  Chicago,  etc., 
Ry.  Co.  (Neb.),  39  R.  R.  R.  321,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  33L 
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Carriers — Live    Stock — Duty    of    Carriers — Caring    for   Stock.* — A 

carrier  of  live  stock  must  furnish  all  necessary  facilities  for  their 
rest,  exercise,  and  refreshment,  though  the  time  and  place  thereof 
must  be  left  to  its  own  judgment. 

Carriers — Live  Stock — Unloading  for  Rest — Usage  of  Carrier.! — 
While  the  shipper  cannot  arbitrarily  require  a  carrier  of  live  stock 
to  unload  it  at  any  particular  town  or  place  for  rest,  etc.,  if  the  car- 
rier has  established  a  usage  of  unloading  for  care  at  a  particular 
place,  the  shipper,  in  absence  of  notice  to  the  contrary,  may  expect 
that  such  usage  will  be  observed  and  hold  the  carrier  responsible 
for  any  loss  from  its  nonobservance. 

Appeal  from  Circuit  Court,  Craighead  County;  Frank  Smith, 
Judge. 

Action  by  W.  J.  Mitchell  against  the  St.  Louis  Southwestern 
Railway  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

S.  H.  West  and  /.  C.  Hawthorne,  for  appellant. 
Lamb  &  Caraway,  for  appellee. 

Wood,  J.  On  the  4th  day  of  December,  1909,  the  appellee 
loaded  two  car  loads  of  hogs  in  a  36- foot  car  at  Pekin,  on  the  line 
of  the  Jonesboro,  Lake  City  &  Eastern  Railway,  about  10  miles 
east  of  Jonesboro.  There  were  158  hogs,  weighing  from  120  to 
130  pounds,  put  in  one  car,  and  144  hogs,  averaging  about  165 
pounds,  were  put  in  the  other  car.  The  temperature  at  the  time 
of  this  shipment  ranged  from  56  to  42  degrees.  The  hogs  ar- 
rived on  the  connection  between  the  Jonesboro,  Lake  City  &  East- 
ern Railway  and  the  appellant's  line  about  9 :30  p.  m.,  and  were 
received  by  the  appellant  about  1 1 :00  p.  m.,  and  shipped  out  of 
Jonesboro  to  destination  at  12:15  a.  m.  next  day.  The  shipment 
was  made  by  appellant  under  a  contract  wherein  the  appellee 
agreed  that  the  defendant  should  be  exempt  from  liability  for  loss 
arising  from  heat,  suffocation,  overloading,  carrying,  and  other 
accidents  not  arising  from  its  negligence.  And  the  appellee  in  the 
same  contract  assumed  all  risk,  the  expense  of  unloading,  feed- 
ing, and  watering  and  otherwise  caring  for  the  stock  while  in  the 
yards  or  pens.    The  stock  arrived  at  Illmo,  Mo.,  on  December  5, 

*See  (*)  on  previous  page. 

§For  the  authorities  in  this  series  on  the  subject  of  the  effect  of 
customs  and  usages  on  the  rights  and  duties  of  carriers,  see  first 
foot-note  of  Northern  Pac.  Ry.  Co.  v.  Kempton  (C.  C.  A.).  18  R. 
R.  R.  542,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  542,  where  all  those  pre- 
ceding it  are  collected. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
railroads,  under  the  federal  statute,  to  unload  live  stock  for  rest, 
food  and  water,  see  foot-note  of  Cincinnati,  etc.,  R.  Co.  v.  Gregg 
(Ky.),  11  R.  R.   R.  338,  34  Am.   &  Eng.   R.  Cas.,   N.   S.,  338. 
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1909.  The  appellee  brought  this  suit  against  the  appellant  to  re- 
cover damages  for  the  loss  of  his  hogs,  alleging  that,  when  the 
two  cars  arrived  at  Jonesboro,  he  demanded  that  they  be  unloaded 
before  being  forwarded  to  their  destination,  and  that  the  appellant 
refused  to  unload  the  hogs,  or  permit  them  to  be  unloaded,  and 
that,  by  reason  of  the  refusal  of  the  appellant  to  unload  the  hogs, 
they  died  en  route  between  Jonesboro  and  Illmo,  and  that  appellee 
was  damaged  thereby  in  the  sum  of  $471.75.  The  appellant's 
answer  admitted  that  it  received  the  hogs  for  shipment  at  time 
mentioned,  but  denied  that  appellee  requested  them  to  be  unloaded, 
and  denied  that  it  refused  to  permit  the  hogs  to  be  unloaded,  and 
alleged  that  they  died  either  from  disease  or  from  overloading 
them.    The  appellant  also  set  up  the  contract  above  mentioned. 

The  testimony  on  behalf  of  appellee  tended  to  prove  that  be- 
tween 5  and  6  o'clock  on  December  4,  1909,  appellee  told  the  ship- 
ping clerk  and  agent  of  appellant  at  Jonesboro  that  the  hogs  had 
been  shipped  from  Pekin  and  would  arrive  that  evening,  and  that 
he  wanted  appellant  to  unload  them  when  they  arrived  at  Jones- 
boro, and  that  the  custom  of  appellant  had  been  with  hogs  deliv- 
ered to  it  from  the  Lake  City  road  to  unload  them  at  night,  at 
Jonesboro,  and  let  them  rest  until  the  next  morning,  and  then 
ship  them  out  on  the  fast  stock  train,  and  that  appellee  requested 
that  his  hogs  be  unloaded  in  accordance  with  this  custom.  It 
appeared  that  it  would  require  from  30  minutes  to  an  hour  to 
load  a  car  of  hogs  at  Jonesboro.  The  appellant  refused  to  un- 
load the  hogs,  giving  as  a  reason  for  its  action  in  so  doing  that 
the  pens  were  full  and  that  they  had  no  room  for  them,  and 
that  the  hogs  would  either  have  to  remain  on  the  side  track  dur- 
ing the  night  or  be  moved  on  the  first  outgoing  train.  The  ap- 
pellee consented  for  the  hogs  to  be  shipped  on  the  first  train  out 
of  Jonesboro,  rather  than  have  them  remain  in  the  standing 
cars  until  the  next  morning. 

There  was  testimony  on  behalf  of  appellee  tending  to  show 
that  the  hogs  were  not  overloaded,  and  also  that  they  were  not 
diseased,  and  the  verdict  of  the  jury  on  these  questions  must  be 
taken  as  conclusive  against  appellant.  The  testimony  on  behalf 
of  appellant  tended  to  show  that  the  appellee  did  not  make  any 
request  of  its  agents  and  servants  at  Jonesboro  to  have  the  hogs 
unloaded,  and  that,  on  account  of  the  crowded  condition  of  its 
stock  pens  on  that  night,  it  could  not  and  did  not  receive  or  ac- 
cept the  hogs,  except  upon  the  condition  that  they  should  be 
shipped  out  that  night  on  the  first  train;  that  the  accumulation 
of  stock  in  its  stock  yards  on  that  evening  was  not  and  could  not 
have  been  anticipated  by  appellant,  as  it  was  an  unusual  condi- 
tion; that  the  hogs  were  overloaded  before  it  received  them  for 
shipment,  and  that  appellant  had  no  notice  of  that  fact. 

[1]  We  have  held  that  a  carrier  is  not  required  to  provide  in 
advance  for  any  unprecedented  and  unexpected  Fush  of  business, 
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and  that  he  will  therefore  be  excused  for  delay  in  shipping  or 
in  receiving  goods  for  shipment  until  such  emergency  can  in  the 
regular  and  usual  course  of  business  be  removed — citing  Rail- 
way Company  v.  Clay  County  Gin  Co.,  77  Ark.  357,  92  S.  W. 
531 — but  that  is  not  this  case.  Where  a  common  carrier  accepts 
live  stock  for  transportation,  knowing  at  the  time  that  the  con- 
dition of  its  facilities  is  such  that  a  loss  will  result  to  the  shipper 
by  the  reason  of  the  shipment,  then  such  carrier  will  be  respon- 
sible for  the  loss,  because  carrier  will  be  negligent  in  undertaldng 
the  shipment  under  such  conditions.  The  jury  might  have  found 
from  the  evidence  in  this  record  that  such  was  the  case  here. 

The  appellee  testified  that  it  had  always  been  the  custom  to 
unload  at  Jonesboro,  because  they  got  a  better  run';  if  they  un- 
loaded them,  they  got  on  a  stock  train  in  the  morning  that  got 
out  about  7:30.  Appellant  had  established  the  custom  presum- 
ably for  the  reason  that  it  was  necessary  in  the  proper  transpor- 
tation of  hogs.  It  was  shown  that  the  hogs  of  appellee  when  they 
were  received  by  appellant  for  shipment  were  in  good  condition, 
that  they  were  free  from  disease,  and  that  they  were  not  over- 
crowded in  the  cars ;  in  other  words,  that  the  cars  were  not  over- 
loaded. 

The  testimony  of  appellee  tended  to  show  that  his  hogs  that 
died  were  the  largest  and  fattest  ones,  and  that  it  was  necessary 
to  unload  such  hogs  at  Jonesboro  in  order  to  prepare  them  for 
shipment  through  to  St.  Louis. 

One  witness  stated  that,  when  hogs  were  loaded  in  cars  when 
standing  still,  they  soon  get  hot  if  the  air  is  not  stirring,  and,  of 
course,  they  soon  suflFocate  if  the  weather  is  not  awful  cold,  and 
that,  when  cars  are  moving,  hot  air  passes  out,  and  they  get  the 
breeze.  The  usual  and  ordinary  effect  on  hogs  in  a  car  19  or  20 
hours  is  that  they  are  apt  to  get  too  hot  and  die.  There  were 
several  stops  of  30  or  40  minutes  between  Jonesboro  and  Illmo. 
There  was  ample  evidence  to  sustain  the  finding  of  the  jury  to 
the  effect  that,  if  the  hogs  had  been  unloaded  at  Jonesboro  as  it 
was  the  custom  of  appellant  to  do,  they  would  not  have  died. 
There  was  evidence  to  support  the  verdict  that  the  loss  of  the 
hogs  was  caused  through  negligence  of  appellant. 

[2]  The  appellant's  liability  as  a  common  carrier  of  live  stock 
began  the  moment  it  received  the  hc^s  of  appellee  for  transpor- 
tation. St.  L.,  I.  M.  &  S.  R.  Co.  V,  Lesser,  46  Ark.  236;  Ford3rce 
V.  McFlynn,  56  Ark.  424,  19  S.  W.  961. 

[3]  And  as  this  was  an  interstate  shipment,  it  could  not  by 
any  contract  with  appellee  limit  its  liability  for  loss  caused  by  it. 

[4]  Appellant,  having  received  the  hogs  for  transportation, 
could  not  relieve  itself  of  liability  for  loss  caused  by  its  failure 
to  unload  same  at  Jonesboro  on  the  ground  that  appellee  had 
consented  for  the  hogs  to  be  shipped  out  of  Jonesboro  on  the 
train  that  night.     No  consent  of  appellee  and  no  contract  with 


Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S       677 

St.  Louis  Southwestern  Ry.  Co.  v.  Mitchell 

appellee  either  before  or  after  the  hogs  were  delivered  to  appel- 
lant for  transportation  would  exempt  appellant  from  liability  for 
a  fail-ure  to  unload  the  hogs  at  Jonesboro  if  such  failure  on  its 
part  was  the  cause  of  the  loss.  C.,  R.  I.  &  Pac.  R.  Co.  v.  Miles, 
92  Ark.  573,  123  S.  W.  775,  124  S.  W.  1043 ;  Southern  Railway 
Co.  V.  Carl,  91  Ark.  97,  121  S.  W.  932,  134  Am.  St.  Rep.  56. 
Therefore  the  court  did  not  err  in  instructing  the  jury  as  fol- 
lows :  "If  you  find  from  the  evidence  that  the  defendant  railway 
company  received  two  car  loads  of  hogs  from  the  Jonesboro, 
Lake  City  &  Eastern  Railway  Company  for  transportation  to 
East  St.  Louis,  knowing  that  its  stock  pens  at  Jonesboro  were 
so  overcrowded  that  said  stock  could  not  be  unloaded,  then  the 
fact,  if  it  be  a  fact,  that  said  stock  pens  were  so  overcrowded, 
will  not  excuse  the  railway  company  if  it  is  otherwise  liable.'' 
On  the  question  of  negligence  the  following  principles  apply  to 
the  facts  of  this  case: 

[5]  It  is  the  duty  of  a  common  carrier  of  live  stock  to  furnish 
all  necessary  facilities  for  the  proper  rest,  exercise,  and  refresh- 
ment of  the  animals  received  by  it  for  transportation.  The  times 
when,  and  places  where,  rest  and  refreshment  may  be  necessary, 
must  be  left  to  the  judgment  of  the  carrier,  and  not  the  shipper. 

[6]  The  shipper  ^cannot  arbitrarily  demand  of  the  carrier  that 
it  unload  the  live  stock  at  any  particular  time  or  place,  but,  where 
the  carrier  has  established  a  usage  of  unloading  at  a  particular 
place  for  the  proper  care  and  necessary  preservation  of  certain 
live  stock,  the  shipper  in  delivering  his  stock  to  the  carrier  for 
transportation  without  any  notice  of  a  change  of  usage  has  the 
right  to  expect  that  such  usage  on  the  part  of  the  carrier  will  be 
observed,  and  if  it  is  not  observed,  resulting  in  loss  to  the  ship- 
per, he  may  hold  carrier  responsible  for  such  loss.  111.,  Cent 
Ry.  Co.  V.  Peterson,  68  Miss.  454,  10  South.  43,  14  L.  R.  A. 
550;  M.,  K.  &  T.  Ry.  Co.  v.  Clark  (Tex.  Civ.  App.)  79  S.  W. 
827;  N.  C.  &  St.  L.  Ry.  Co.  v,  Heggie,  86  Ga.  21'0,  12  S.  E.  363,' 
22  Am.  St.  Rep.  453;  McAlister  v,  Chicago  Ry.  Co.,  74  Mo.  351 ; 
Hutchinson  on  Carriers,  §  638,  and  cases  cited  in  note.  Under 
the  pleadings  and  evidence  adduced  in  support  of  the  respective 
contentions,  it  was  a  question  for  the  jury  as  to  whether  the  loss 
sued  for  was  caused  by  the  negligence  of  the  appellant  in  failing 
to  unload  hogs  at  Jonesboro,  or  by  the  negligence  of  the  appellee 
in  overloading  the  cars. 

The  issues  were  submitted  to  the  jury  under  instructions  that 
were  really  more  favorable  to  appellant  than  the  law  warrants, 
and  of  which  it  has  no  cause  to  complain. 

The  judgment,  therefore,  was  correct,  and  it  will  be  affirmed. 
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(Supreme   Court   of  Appeals   of   Virginia,   Jan.   18,   1912.) 

[73  S.  E.  Rep.  450.] 

Carriers  —  Carriage   of  Live   Stock  —  Limitation  of  Liability.* — A 

common  carrier  is  not  an  insurer  of  animals  from  injuries  arising 
from  their  vicious  nature  and  propensities,  and  which  could  not  have 
been  prevented  by  the  exercise  of  foresight,  vigilance,  and  care,  so 
that  an  express  company  was  entitled  to  limit  its  liability  in  that  re- 
spect. 

Carriers — Carriage  of  Live  Stock — Liability  for  Injuries. — No  re- 
covery can  be  had  for  injury  caused  by  delay  in  shipment  of  an  ani- 
mal by  an  express  company,  where  such  delay  was  caused  by  the 
refusal  of  the  owner  to  accept  freight  movement. 

Carriers — Carriage  of  Live  Stock — Liability  for  Injuries.* — No  re- 
covery can  be  had  for  injuries  to  a  horse  delivered  for  shipment, 
caused  by  the  horse  hitting  his  feet,  legs,  and  body  against  the 
sides  and  back  of  the  stall  upon  becoming  excited  and  frightened 
by  the  usual  and  ordinary  movements  and  noise  of  the  train. 

Carriers — Carriage  of  Live  Stock — Liability  foY  Injury. — In  an  ac- 
tion for  injuries  to  a  horse  delivered  for  shipment,  evidence  held 
to  show  that  the  injury  was  caused  by  the  inherent  vice  of  the  ani- 
mal, and  by  the  culpable  negligence  of  the  agents  of  the  shipper. 

Error  to  Circuit  Court,  Accomack  County. 

Action  by  John  L.  Scott  against  the  Adams  Express  Company. 
From  a  judgment  for  plaintiflF,  defendant  brings  error.  Re- 
versed and  remanded. 

W.  R.  Meredith  and  John  S,  Parsons,  for  plaintiff  in  error. 
Westcott  &  Turlington,  Mapp  &  Mapp,  and  O.  F.  Mears,  for 
defendant  in  error. 

Whittle,  J. '  The  plaintiff  in  error,  Adams  Express  Company, 
brings  this  writ  of  error  to  review  a  judgment  for  $1,213.70, 
recovered  against  it  by  the  defendant  in  error,  John  L.  Scott. 

The  litigation  arose  out  of  a  written  contract  between  the 
company  and  Daugherty,  agent  for  the  plaintiff,  for  the  trans- 
portation of  a  race  stallion,  Signet  Prince,  from  Tasley,  a  station 
on  the  New  York,  Philadelphia  &  Norfolk  Railroad,  in  Accomack 

♦See  extensive  note,  23  R.  R.  R.  188,  46  Am.  &  Eng.  R.  Cas.,  N. 
S.,  188;  last  foot-note  of  Cleveland,  etc.,  Ry.  Co.  v.  Rudy  (Ind.).  35 
R.  R.  R.  120,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  120;  sixth  head-note  of 
Southern  Express  Co.  v.  Fox  &  Log^n  (Ky.),  34  R.  R.  R.  166,  57 
Am.  &  Eng.  R.  Cas.,  166. 
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county,  Va.,  to  Pocomoke  City,  in  the  state  of  Maryland,  a  dis- 
tance of  27  miles.  Ten  race  horses  and  traps  were  included  in 
the  shipment,  all  of  which  with  the  exception  of  Signet  Prince 
reached  their  destination  in  safety. 

The  contract,  among  other  provisions,  stipulated  that  the  com- 
pany should  not  be  liable  for  the  conduct  or  acts  of  the  animals 
to  themselves  or  to  each  other,  "such  as  biting,  kicking,  goring 
or  smothering,  nor  for  loss  or  damage  arising  from  the  condition 
of  the  animals  themselves  or  which  results  from  their  nature  or 
propensities,  which  risks  are  assumed  by  the  shipper."  The 
shipper,  moreover,  released  the  company  from  liability  "for  de- 
lay, injuries  to  or  loss  of  said  animals,"  unless  caused  by  the 
negligence  of  its  agents  or  employees.  Also,  upon  the  arrival  of 
the  animals  at  destination,  the  shipper  agreed  forthwith  to  re- 
ceive them,  paying  the  charges  due  thereon;  in  default  whereof 
the  company,  as  agent  of  the  shipper,  might  have  the  animals 
put  in  a  suitable  place,  at  his  cost  and  risk.  When  the  animals 
were  accompanied  by  the  owner  or  an  attendant  in  his  employ, 
as  in  the  instant  case,  it  was  his  duty  to  load  and  unload  them 
at  his  own  risk;  the  company  furnishing  necessary  laborers  to 
assist  in  the  work,  and  to  take  cere  of  them  in  transit,  such  care- 
takers to  be  transported  upon  the  same  car  with  the  animals  free 
of  charge. 

[1]  That  it  is  permissible  for  an  express  company  to  stipulate 
with  the  shipper  for  such  limitations  upon  its  liability  in  a  con- 
tract for  the  carriage  of  live  stock  is  well  settled. 

In  1  Hutchinson  on  Carriers  (3d  Ed.)  §  336,  distinguishing 
between  the  liability  of  a  carrier  with  respect  to  the  transporta- 
tion of  live  animals  and  ordinary  goods,  the  learned  author  ob- 
serves: "The  liability  of  the  common  carrier  of  animals,  it  is 
said,  is  essentially  different  from  that  of  the  carrier  of  merchan- 
dise or  of  inanimate  property.  While  common  carriers  are  in- 
surers of  inanimate  goods  against  all  loss  and  damage,  except 
such  as  is  inevitable  or  caused  by  public  enemies,  they  are  not 
insurers  of  animals  against  injuries  arising  from  their  nature 
and  propensities,  and  which  could  not  be  prevented  by  foresight, 
vigilance,  and  care.  In  the  transportation  of  live  stock,  in  the 
absence  of  negligence,  the  carrier  is  relieved  from  responsibility 
for  such  injuries  as  occur  from  or  in  consequence  of  the  vitality 
of  the  freight.  He  does  not  absolutely  warrant  live  freight 
against  the  consequences  of  its  vitality.  Animals  may  injure  or 
destroy  themselves  or  each  other,  they  may  die  from  fright  or 
starvation,  or  they  may  die  from  heat  or  cold.  In  all  cases, 
therefore,  where  injuries  occur  by  reason  of  the  inherent  vices 
or  natural  propensities  of  the  animals  themselves,  the  carrier  is 
relieved  from  responsibility,  if  he  can  show  that  he  has  provided 
all  suitable  means  of  transportation,  and  exercised  that  degree  of 
care  which  the  nature  of  the  property  requires.     And  the  opin- 
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ion  has  been  frequently  expressed  that,  owing  to  the  peculiarities 
of  such  freight,  the  carrier  in  its  transportation  was  not  to  be 
considered  as  assuming  the  responsibilities  of  the  common  car- 
rier, and  that  it  was  always  competent  for  him  to  make  his  own 
terms  upon  which  he  would  consent  to  carry  it" — citing  opinions 
of  Pollock,  C.  B.,  and  Martin,  B.,  in  Pardington  v.  Railway  Co., 
1  H.  &  N.  396 ;  Erie,  J.,  in  McManus  v.  Railway,  4  H.  &  N.  347 ; 
Parke,  B.,  in  Carr  v.  Railway,  7  Exch.  711. 

The  rule  is  thus  stated  in  Boehl  v.  Railway  Co.,  44  Minn.  191, 
46  N.  W.  333 :  "Carriers  of  live  stock  are  liable  as  common  car- 
riers for  damages  or  injuries  thereto  arising  during  the  trans- 
portation, except  such  as,  without  the  fault  or  negligence  of  the 
carrier,  result  from  the  vitality  of  the  freight ;  that  is  to  say,  the 
nature  and  propensity  -of  animals  to  injure  themselves  or  each 
other,  their  unruliness,  fright,  viciousness,  kicking,  or  goring,  etc. 
The  carrier  is  relieved  from  liability  from  such  causes,  if  he  has 
provided  suitable  means  of  transportation,  and  exercised  that 
degree  of  care  which  the  nature  of  the  property  requires,  or  has 
not  otherwise  contributed  to  the  injury.  Of  course,  the  carrier 
is  relieved  from  special  care  and  oversight  of  the  animals  when 
the  owner  or  agent  accompanies  them  for  that  purpose."  Nor- 
folk, etc.,  R.  Co.  V.  Reeves,  97  Va.  288,  33  S.  E.  606;  N.  &  W. 
Ry.  Co.  V,  Siitheriand,  105  Va.  545,  54  S.  E.  465. 

These  rules  are  said  to  obtain,  even  where  there  is  no  special 
contract  limiting  the  carrier's  liability  in  respect  to  injuries  re- 
sulting to  animals  from  such  causes. 

Bearing  in  mind,  then,  these  fundamental  principles,  let  us 
briefly  consider  the  alleged  grounds  of  negligence  and  the  evi- 
dence relied  on  to  sustain  the  recovery. 

\2]  First,  It  is  alleged  that  the  injuries  sustained  by  Signet 
Prince  were  due  to  unnecessary  delay  in  transportation.  There 
is  no  evidence  whatever  to  connect  the  animal's  injuries  with  the 
alleged  delay.  Besides,  it  plainly  appears  that  the  delay  was  due 
to  the  refusal  of  Daugherty  to  accept  freight  movement.  When 
told  that  his  car  load  of  horses  would  be  attached  to  an  extra 
freight,  used  in  transporting  other  horses,  which  was  to  leave 
about  10  o'clock  a.  m.,  he  refused  to  allow  his  horses  to  be  car- 
ried by  that  train,  and  demanded  express  shipment.  Accordingly, 
in  deference  to  his  wishes,  his  car  was  taken  up  by  the  first  ex- 
press train  that  passed  Tasley.  and  left  that  station  about  noon. 

[3]  Second.  It  is  said  that  during  the  delav  at  Tasley  the 
company  suffered  the  car  "to  be  switched  around,  backward  and 
forward,  on  the  railroad  track  and  switches,  and  jarred,  jerked, 
and  kicked  up  to  and  against  other  cars ;"  and,  consequently,  the 
horse  became  greatly  excited  and  frightened,  and  hit  his  feet, 
legs,  and  body  ae:ainst  the  sides  and  back  of  the  stall,  and  against 
a  radiator  installed  therein,  and  was  injured,  etc. 
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It  was  shown  that  the  movements  of  the  car  at  Tasley,  com- 
plained of  in  this  specification,  were  all  necessary  movements  in 
the  ordinary  course  of  railroading. 

Third.  This  allegation  of  negligence  is  germane  to  the  second, 
namely,  that  the  horse  was  frightened  and  injured  by  the  puffing 
of  smoke  and  noise  from  passing  engines.  These  acts  were  done, 
nol^  wantonly,  but  in  the  customary  manner,  and  were  unavoid- 
able in  the  operation  of  trains. 

Fourth,  and  lastly,  it  is  charged  that  the  company  negligently 
failed  to  provide  and  maintain  a  safe  car,  stall,  and  appliances 
for  the  shipment  bf  the  animal.  Under  this  specification,  it  is  also 
alleged  that  the  company  negligently  suffered  a  radiator  to  be  in 
the  stall  in  which  Signet  Prince  was  placed,  which  was  uncov- 
ered, and  against  which  he  hit  his  feet  and  legs,  and  injured 
himself. 

The  car  in  question  was  a  Pennsylvania  express  car,  in  which 
Daugherty  had  shipped  a  load  of  horses  from  Cape  Charles  to 
Tasley  a  few  days  previously.  The  car  had,  at  that  time,  been 
stalled  in  accordance  with  his  wishes,  and  at  his  special  request 
w^s  again  furnished  to  him  by  the  company  for  the  shipment  to 
Pocomoke  City. 

As  observed,  the  shipment  consisted  of  10  horses,  and  they 
were  accompanied  by  9  attendants.  The  car  contained  14  stalls. 
The  agreement  required  the  shipper  to  loatt  and  unload  the  stock, 
the  companv  furnishing  necessary  assistance,  and  Signet  Prince 
was  either  the  first  or  second  horse  loaded,  so  that  there  were  12 
or  13  stalls  besides  the  one  containing  the  radiator,  in  anv  one 
of  which  he  might  have  been  safely  bestowed.  It  was  also  shown 
that  a  radiator  is  a  permanent  fixture  and  necessary  part  of  the 
outfit  of  a  car  used  in  shipping  high-grade  horses  in  cold  weather. 
But  in  this  instance  the  shipper  could  have  obviated  all  risk  of 
injury  to  the  animal  from  that  source  simply  by  placing  him  in, 
or  removing  him  to,  another  stall  (and  three  vacant  stalls  still 
remained  after  accommodating  all  the  other  horses),  or  by  cov- 
ering the  radiator  with  a  horse  blanket.  Signet  Prince  was, 
however,  made  fast  in  the  stall  with  the  radiator  by  ropes  on 
either  side  of  his  head,  tied  to  an  iron  bar  above,  extending:  across 
the  car.  He  became  frie^htened,  presumably  from  passing  en- 
gines, before  the  care  left  Tasley,  and  in  his  efforts  to  escape 
sustained  some  iniury  by  kicking  and  plune^ing.  He  kicked  down 
a  mail  box  from  the  side  of  the  car,  and  broke  from  their  fasten- 
ings several  half-inch  iron  bars  that  protected  the  car  window. 
His  fright  continued,  and  before  the  train  reached  its  destina- 
tion (just  how  long  before  does  not  appear)  he  forced  the  radi- 
ator from  the  side  of  the  car,  and  broke  the  regulator  wheel 
from  the  valve,  leavinef  exposed  a  half-inch  copper  tube  of  con- 
siderable length,  ^nd  was  finallv  discovered  astride  of  the  radi- 
ator, with  the  valve  tube  embedded  in  the  inner  side  of  his  left 
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tfiigh.  The  injuries  thus  inflicted  were  of  a  serious  and  perma- 
nent character.  The  attendants  made  no  effort  to  release  the 
€mimal  from  his  perilous  position,  and  the  shipper  refused  to 
unload  or  receive  him  at  Pocomoke  City.  The  company  there- 
upon placed  him  in  the  care  of  a  suitable  person,  where  he  re- 
mained from  August  8  to  November  18,  1908,  when  he  was  de- 
livered to  the  plaintiff,  on  payment  of  charges  for  his  care  and 
keq>. 

There  was  also  an  effort  to  prove  that  the  company  negligently 
refused  to  unload  the  horse  at  Tasley  and  other  stations  after 
his  car  fright  became  manifest,  or  to  side-track  the  car  at  Parks- 
ley;  but  the  evidence  on  that  subject  was  wholly  unsatisfactory 
and  insufficient.  Indeed,  Daugherty,  the  shipper  and  agent  of  the 
owner,  seemed  possessed  of  the  erroneous  idea  that  he  was  under 
no  obligation  whatever  to  care  for  the  safety  of  the  horse,  but 
oould  stand  idly  by  and  suffer  the  animal  to  destroy  himself,  and 
hold  the  express  company  liable  for  the  loss. 

[4]  There  are  a  number  of  other  assignments  of  error  in  the 
petition  for  a  writ  of  error,  but  the  court  is  of  opinion  that  the 
failure  of  the  shipper  to  make  out  a  case  of  actionable  negligence 
against  the  express  company  is  controlling;  and  it  is  therefore 
unnecessary  to  notice  subordinate  assignments.  The  injury  to 
Signet  Prince  was  due  to  no  fault  of  the  defendant,  but  was 
traceable  rather  to  the*inherent  vice  or  propensity  of  the  animal 
Itself,  coupled  with  the  culpable  negligence  of  the  agents  of  the 
shipper  to  whom  its  safety  had  been  confided* 

For  these  reasons,  the  judgment  must  he  reversed,  the  verdict 
set  aside,  and  the  case  remanded  for  a  new  trial. 

Reversed. 


Cincinnati  Grain  Co.  v,  Louisville  &  N.  R.  Co. 

(Court   of   Appeals   of  Kentucky,   Jan.   16,   1912.) 

[142  S.  W.  Rep.  374.] 

Carriers  —  Carriage  of  Goods  —  Receipt  of  Goods.^  —  A  railroad 
company  maintained  a  side  track  adjacent  to  a  wheat  elevator.  A 
car  was  loaded  for  shipment,  and  a  bill  of  lading  was  issued  and 
sent  to  the  elevator  company's  office.  The  bill  of  lading  provided 
that  the  carrier  should  be  liable  for  any  loss  or  damage.     Held,  that 

*See  first  foot-note  of  American  Lead  Pencil  Co.  v.  Nashville, 
etc.,  Ry.  Co.  (Tenn.),  40  R.  R,  R.  202,  63  Am.  &  Eng.  R.  Cas.,  N. 
S.,  202;  first  foot-note  of  St.  Louis,  etc.,  R.  Co.  v.  Cavender  (Ala.).  39 
R.  R.  R,  338,  62  Am.  &  Eng.  R.  Cas.,  N.  S..  338;  foot-note  of  Bur- 
rowes  V.  Chicago,  etc.,  R.  Co.  (Neb.),  37  R.  R.  R.  450,  60  Am.  & 
Eng.  R.  Cas.,  N.  S.,  450. 
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the  car  was  received  for  shipment,  and,  having  burned  on  the  side 
track  before  it  was  removed,  the  railroad  was  liable  as  a  common 
carrier. 

Appeal  and  Error— Motion  for  New  Trial — ^Assig^nments  of  Error. 
— An  assignment  in  a  motion  for  new  trial  that  the  finding  of  the 
court  was  contrary  to  the  evidence  and  to  the  law  raises  the  ques- 
tion whether  the  evidence  warrants  the  judgment. 

Appeal  and  Error — Review— Findings  of  Pact  by  Trial  Court — A 
finding  where  the  law  and  facts  are  submitted  to  the  court  will, 
there  being  no  separation  of  its  findings  of  law  and  fact,  be  treated 
as  a  verdict,  and,  if  palpably  against  the  evidence,  will  be  set  aside. 

Appeal  from  Circuit  Court,  Kenton  County,  Criipinal,  Com- 
mon Law,  and  Equity  Division. 

Action  by  the  Cincinnati  Grain  Company  against  the  Louis- 
ville &  Nashville  Railroad  Company.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Reversed  and  remanded,  with  direc- 
tions. 

R,  G.  Williams  and  Myers  &  Hozvard,  for  appellant. 
Fred  P.  Caldwell,  S.  D,  Rouse,  and  B,  D.  Warfield,  for  ap- 
pellee. 

HoBsoN,  C.  J.  [1]  The  Cincinnati  Grain  Company  has  its 
office  in  Cincinnati.  Its  elevator  is  located  at  Latonia  on  the 
line  of  the  Louisville  &  Nashville  Railroad  Company.  The  rail- 
way company  constructed  and  maintained  side  tracks  from  its 
main  track  to  the  elevator;  one  being  immediately  adjacent  to 
it.  Empty  cars  were  placed  on  this  track  by  the  railroad 
company  to  be  loaded  by  the  grain  company,  and  shipped 
over  the  lines  of  the  railway  company  and  its  connectioAs. 
On  October  30,  1909,  a  car  was  placed  on  the  side  track  by 
the  railway  company  and  loaded  with  wheat  which  was 
intended  to  be  shipped  to  Winchester,  Ky.  The  car  was  not 
taken  off  the  side  track  by  the  railroad  company,  and  the  next 
day  the  elevator  burned,  and  this  car  was  also  burned.  The  grain 
company  brought  this  suit  against  the  railway  company  to  re- 
cover for  the  loss  of  the  wheat  on  the  ground  that  it  had  been 
delivered  to  it  and  was  held  by  it  as  a  common  carrier.  The  rail- 
road company  defended  the  action,  insisting  that  the  car  was  not 
held  by  it  as  a  carrier,  and  that  it  had  not  been  delivered  to  it 
for  transportation.  The  case  was  heard  before  a  jury,  and  at 
the  conclusion  of  the  evidence  on  both  sides  the  jury  were  by 
consent  of  parties  discharged,  and  the  case  was  submitted  to  the 
court  on  the  law -and  the  facts.  The  court  entered  judgment  in 
favor  of  the  railroad  company.    The  grain  company  appeals. 

The  facts  of  the  case  are  these :  The  car  was  loaded  about  4 :30 
p.  m.  on  Saturday.     It  was  the  custom  of'  the  railroad  company 
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to  take  out  the  cars  about  twice  a  day.  The  next  day  the  man- 
ager of  the  elevaior,  seeing  the  car  had  not  been  taken  out,  called 
the  attention  of  the  railroad  yardmaster  to  it,  and  he  promised 
to  take  it  out,  but  failed  to  do  so  on  account  of  a  congestion  in 
the  yards  that  day.  According  to  the  evidence  for  the  plaintiff^ 
the  railroad  company  refused  to  route  cars  from  this  side  track, 
but  required  them  to  be  sent  over  first  to  its  yards  in  Coving- 
ton, and  to  be  routed  from  there,  so  that  it  could  control  the  rout- 
ing and  route  the  cars  over  its  own  lines.  The  evidence  for  the 
defendant  is  to  the  effect  that  the  railroad  company  did  not  re- 
quire this,  but  that  it  was  simply  a  custom  to  do  this  for  con- 
venience. When  the  car  was  loaded  and  ready,  a  receipt  was 
prepared  which  was  signed  by  the  railroad  agent,  and  this  re- 
ceipt was  sent  over  to  the  office  of  the  grain  company  in  Cin- 
cinnati. One  of  its  officers  would  then  take  it  to  the  office  of  the 
railroad  company  and  obtain  a  bill  of  lading  for  the  goods,  and, 
when  this  bill  of  ladine:  was  issued,  the  final  destination  of  the 
car  would  be  given.  In  the  receipt  given  at  Latonia  only  the 
track  at  Covington  on  which  the  car  was  to  be  placed  was  indi- 
cated. If  the  car  was  to  ero  south,  it  was  marked  "southbound," 
or  if  east  "eastbound,"  etc.  The  receipt  which  was  given  for 
this  car  is  in  these  words : 

Standard  Form  Straight  Bill  of  Lading. 
Louisville  and  Nashville  Railroad  Company. 

Shipper's  No. 

Straight  Bill  of  Lading — Original — Not   Negotiable 

Agent's  No. 

Received,  subiect  to  the  classifications  and  tariffs  in  effect  on  the 
date  of  issue  of  this  Orisrinal  Bill  of  Lading, 

at  Cincinnati  Grain  Co.  Jo/y)  Tgog.  ^ 

from  Latonia  ,  the  property  described  below  in 

apparently  good  order,  except  as  noted  (contents  and  condition  of 
contents  of  packages  unknown),  marked,  consigned  and  destined 
as  indicated  below,  which  said  company  agrees  to  carry  to  its  usual 
place  of  delivery  at  said  destination,  if  on  its  road,  otherwise  to  de- 
liver to  another  carrier  on  the  route  to  said  destination.  It  is  mu- 
tually agreed,  as  to  each  carrier  of  all  or  any  of  said  property  over 
all  or  anv  portion  of  said  route  to  destination,  and  as  to  each  party 
at  any  time  interested  in  all  or  any  of  said  property,  that  every 
service  to  be  performed  hereunder  «;hall  be  subiect  to,  all  the  con- 
ditions, whether  printed  or  written,  herein  contained  (includirig  con- 
ditions on  back  hereof),  and  which  are  agreed  to  by  the  shipper 
and  accepted  for  himself  and  his  assigns. 

The   rate   of   Freight   from 

to  is  in  cents  per  100  lbs. 

Consierned  to  South  Bound 

Destination  State  of  County  of 

Route  K  C  Car  Initial   T  BV  Car  No.  21^3 

No.  Description  of  articles        Weight  Class  or        Check 

pack-        and    special    Marks  Rate  Column 

ages 

Wheat. 

Per  E.  H.  Meyer.        Agent. 
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On  the  back  of  the  paper  are  the  following  words : 

"Conditions. 

"Sec.  1.  The  carrier  or  party  in  possession  of  any  of  the  prop- 
erty herein  described  shall  be  liable  for  any  loss  thereof  or  dam* 
age  thereto,  except  as  hereinafter  provided." 

(Here  follow  a  number  of  provisions  usual  in  bills  of  lading, 
providing  against  a  liability  on  the  part  of  the  carrier  none  of 
which  are  material  here.) 

Among  the  other  conditions  are  these : 

"Claims  for  loss,  damage,  or  delay  must  be  made  in  writing 
to  the  carrier  at  the  point  of  delivery  or  at  the  point  of  origin 
within  four  months  after  delivery  of  the  property,  or,  in  case  of 
failure  to  make  delivery,  then  within  four  months  after  a  reason- 
able time  for  delivery  has  elapsed.  Unless  claims  are  so  made 
the  carrier  shall  not  be  liable." 

"Sec.  10.  Any  alteration,  addition  or  erasure  in  this  bill  of 
lading  which  shall  be  made  without  an  indorsement  thereof 
hereon,  signed  by  the  agent  of  the  carrier  issuing  this  bill  of  lad- 
ing, shall  be  without  effect,  and  this  bill  of  lading  shall  be  en- 
forceable according  to  its  original  tenor." 

The  above  paper  is  made  out  on  a  printed  blank;  the  words 
placed  in  italics  being  written  in  longhand.  The  south-bound 
track  in  Covington  was  a  mile  or  a  mile  and  a  half  from  the  ele- 
vator. It  will  be  observed  that  in  the  writing  no  consignee  is 
named,  and  the  only  thing  stated  about  the  carriage  of  the  car 
is  that  it  is  consigned  to  south  bound.  It  is  insisted  for  the  rail- 
road company  that  as  the  final  destination  of  the  wheat  is  not 
given,  and  it  could  not  know  where  the  wheat  was  to  go,  it  is 
not  liable  for  the  loss  of  the  car  before  it  was  removed  from 
the  elevator.  Thus  in  Basnight  v.  Railroad  Company,  111  N. 
C  592,  16  S.  E.  323,  the  cars  were  loaded,  the  doors  were  locked, 
but  the  railroad  company  was  not  notified  that  they  were  ready, 
the  name  of  the  consignee  was  not  given,  and  the  bill  of  lad- 
ing had  not  been  issued.  It  was  held  that  the  car  was  not  yet 
ready  for  transportation,  that  the  strict  liability  of  a  common  car- 
rier arises  only  with  the  duty  of  immediate  transportation,  and 
this  duty  does  not  arise  so  long  as  anything  remains  to  be  done 
by  the  consignor  before  the  goods  can  be  started  on  the  route  to 
fheir  destination.  Practically  the  same  ruling  was  made  in  Mo. 
Pac.  R.  R.  Co.  V.  Riggs,  10  Kan.  App.  578,  62  Pac.  712 ;  Schmidt 
V,  Railroad  Co.,  90  Wis.  504,  63  N.  W.  1057;  St.  Louis,  etc., 
R.  R.  Co.  v\  Citizens'  Bank,  87  Ark.  26,  112  S.  W.  157,  128  Am. 
^  St.  Rep.  17 ;  C,  B.  &  Q.  R.  R.  Co.  v.  Powers,  73  Neb.  816,  103 
N.  W.  678;  Kansas  City,  etc.,  R.  R.  Co.  v.  Cox,  25  Okl.  774,  108 
Pac.  380,  32  L.  R.  A.  (N.  S.)  313. 

But  we  do  not  see  that  any  of  these  cases  is  in  its  facts  similar 
to  this  case,  or  that  the  rule  there  applied  should  be  applied  here. 
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They  are  all  cases  in  which  for  one  reason  or  another  the  car  was 
not  ready  to  be  moved  by  the  railroad  company.  The  car  in  this 
case  was  locked  and  sealed,  and  the  bill  of  lading  for  it  was  is- 
sued by  the  railroad  company.  Nothing  more  was  to  be  done  by 
the  consignor  until  the  car  was  transported  from  the  elevator  in 
Latonia  to  the  south-bound  track  in  Covington.  The  words  "south 
bound"  in  the  bill  of  lading  had  a  definite  meaning  according  to 
the  understanding  of  the  parties.  It  referred  to  a  definite  point, 
and  was  well  understood.  That  the  name  of  the  consignee  was 
not  given  was  immaterial.  The  bill  of  lading  obliged  the  carrier 
to  tjJce  the  car  from  Latonia  to  the  point  indicated  in  Covington. 
It  is  not  material  that  the  distance  was  only  a  mile  or  a  mile  and 
a  half.  The  principle  is  the  same  whether  it  was  1  mile  or  100 
miles.  Nor  is  it  material  that,  when  the  car  reached  the  point 
indicated,  it  was  to  be  routed  to  another  point.  The  car  was  in 
the  possession  of  the  railroad  company  as  a  carrier  when  it  re- 
ceived it  for  transportation  from  Latonia  to  Covington.  The  fact 
that  this  was  not  the  final  destination  of  the  car  does  not  aflFect 
the  nature  of  the  contract.  It  will  be  observed  that  by  the  writ- 
ten contract  it  is  specified  that  that  railroad  company  received  the 
property  and  agrees  to  carry  it  to  its  usual  place  of  delivery  at 
the  destination  indicated ;  that  is,  the  south-bound  track  in  Cov- 
ington. It  will  also  be  observed  that  by  one  of  the  stipulations 
on  the  back  of  the  contract  it  is  provided  that  the  carrier  shall  be 
liable  for  any  loss  of  the  property  or  damage  thereto,  except  as 
therein  provided.  The  writing  called  a  receipt  in  the  testimony 
is  a  bill  of  lading  in  the  usuaJ  form.  If  the  carrier  had  carried 
this  car  of  wheat  to  the  south-bound  track  in  Covington,  and  it 
had  been  destroyed  while  waiting  there  for  the  consignor  to  route 
it  to  its  final  destination,  a  different  question  would  be  presented. 
Rut  this  car  was  received  at  Latonia  for  transportation  to  a  point 
in  Covington  under  a  written  contract  by  which  the  railroad 
company  as  a  carrier  assumed  liability  fo;*  it,  and  the  property 
was  lost  in  its  possession,  and  before  it  was  carried  to  the  point 
indicated.  The  company  is  therefore  liable.  The  circuit  court 
erred  in  holding:  otherwise  under  the  evidence. 

[2]  It  is  insisted  for  the  railroad  company  that  the  grounds 
for  new  trial  are  insufficient.  The  plaintiff  asked  for  a  new  trial 
on  the  ground  that  the  finding^  of  the  court  was  contrary  to  the 
evidence  and  contrary  to  the  law.  It  is  insisted  that  this  ground 
for  new  trial  is  too  general  to  be  considered  on  appeal.  Such 
an  assignment  is  too  e^eneral  to  raise  any  question  as  to  specific 
errors  committed  bv  the  court  in  the  progress  of  the  trial,  as  in 
admitting  or  rejecting  evidence  or  other  like  matters.  But  it  is 
siif^cient  to  raise  the  question  whether  the  evidence  warrants  the 
j  11  dement. 

[31  The  finding;  of  the  court  where  the  law  and  the  facts  are 
submitted  to  him  will  be  treated  as  the  verdict  of  a  properly  in- 
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structed  jury  where  there  is  no  separation  of  his  findings  of  law 
and  fact.  But,  if  it  is  palpably  against  the  evidence,  it  will  be  set 
aside.  There  was  no  dispute  in  the  evidence  as  to  the  facts  ex- 
cept that  the  witnesses  for  the  railroad  company  said  that  the 
railroad  company  did  not  require  the  cars  to  be  shipped  as  it  was, 
and  this  difference  in  the  evidence  is  not  material.  Upon  the  un- 
disputed facts  there  was  simply  a  question  of  law  for  the  decision 
of  the  court,  and  his  judgment,  being  unwarranted,  may  be  re- 
versed. Excelsior  Coal  Co.  v,  Gatliff,  69  S.  W.  798,  24  Ky. 
Law  Rep.  682 ;  Board  of  Trustees  v.  Morris,  71  S.  W.  654,  24 
Ky.  Law  Rep.  1420;  C,  N.  O.  &  T.  P.  R.  R.  Co.  v.  Hansford, 
125  Ky.  37,  100  S.  W.  251,  30  Ky.  Law  Rep.  1105. 

Judgment  reversed  and  cause  remanded  for  further  proceed- 
ings consistent  herewith. 


Stolze  v.  Ann  Arbor  R.  Co. 

(Supreme  Court  of  Wisconsin,  Jan.  30,  1912.) 
[134  N.  W.  Rep.  376.] 

Carriers — Connecting  Carriers  —  Actions  for  Damage  —  Presump- 
tions— Time  of  Injury.* — If  goods  damaged,  when  received  by  the 
consignee,  were  delivered  to  the  first  of  connecting  carriers  in  good 
order,  it  is  presumed  that  they  reached  the  last  carrier  in  good  or- 
der, placing  the  burden  upon  it  to  prove   the   contrary. 

Carriers — Goods — Damage — Su£Eiciency  of  Evidence. — Evidence,  in 
an  action  for  damage  to  goods  en  route,  held  to  show  that  they 
were  not  damaged  while  in  the  possession  of  the  delivering  carrier. 

Carriers — Goods — Presumption  of  Damage — Possession  of  Deliv- 
ering Carrier — Opportunity  to  Inspect.* — ^That  goods  could  not  be 
inspected,  when  received  by  the  final  carrier,  because  shipped  in 
bond,  would  not  prevent  the  presumption  from  attaching  that  goods, 
in  good  condition  when  received  by  the  initial  carrier,  were  in  good 
order  when  they  reached  the  final  carrier. 

Appeal  from  Circuit  Court,  Manitowoc  County;  E.  B.  Belden, 
Judge. 

*See  foot-note  of  Lowry  v,  Atlantic  C.  L.  R.  Co.  (S.  Car.),  41 
R.  R.  R.  254,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  254;  Podrat  v,  Narra- 
gansett  Pier  R.  Co.  (R.  I.),  40  R.  R.  R.  756,  63  Am.  &  Eng.  R.  Cas., 
N.  S.,  756;  last  foot-note  of  Baltimore,  etc.,  R.  Co.  v.  Clift  (Ky.), 
40  R.  R.  R.  285,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  285;  foot-note  of 
Central  of  Georgia  R.  Co.  v.  Chicago  Varnish  Co.  (Ala.),  39  R.  R. 
R.  310,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  310;  first  head-note  of  Trakes 
V.  Charleston,  etc.,  Ry.  Co.  (S.  Car.),  38  R.  R.  R.  711,  61  Am.  & 
Eng.  R.  Cas.,  N.  S.,  711. 
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Action  by  Henry  Stolze  against  the  Ann  Arbor  Railroad  Com- 
pany.  From  a  j'udgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Plaintiff,  a  manufacturer  of  Christmas  tree  ornaments,  in 
Manitowoc,  had  shipped  to  him  from  Lauscha,  Germany,  a  nuni- 
ber  of  cases  of  such  ornaments.  They  reached  Manitowoc  via 
the  defendant  road,  on  car  ferries  operated  by  it  across  Lake 
Michigan  from  Frankfort,  Mich.,  to  Manitowoc,  Wis.  There 
the  car  containing  the  cases  was  turned  over  to  the  Chicago  & 
Northwestern  road  and  at  once  switched  to  plaintiff's  warehouse 
in  the  city  of  Manitowoc,  a  distance  of  about  one  mile,  where 
plaintiff  removed  the  cases  from  the  car  the  same  day.  He 
found  a  number  of  the  cases  wet  and  contents  damaged  by  water 
and  mildew.  It  did  not  rain  in  Manitowoc  the  day  the  goods 
were  received.  They  were  dutiable  and  shipped  in  bond  from 
Philadelphia  to  Manitowoc.  Plaintiff  proved  the  cases  were  dry 
and  shipped  in  good  condition  from  Lauscha,  and  that  they  were 
in  defendant's  possession  at  least  six  days.  Defendant  offered 
no  evidence.  The  amount  of  damages  was  stipulated  and. the 
jury  returned  a  verdict  for  plaintiff.  From  a  judgment  entered 
thereon  defendant  appealed. 

Nash  &  Nash,  for  appellant. 
Isaac  Craite,  for  respondent. 

ViNjS,  J.  (after  stating  the  facts  as  above).  [1]  The  defend- 
ant seeks  to  escape  liability  on  two  grounds:  First,  because  it 
was  not  the  last  carrier;  and,  second,  even  if  it  were,  since  the 
goods  were  shipped  in  bond,  it  had  no  opportunity  to  inspect; 
and  therefore  the  presumption  that  they  were  received  by  it  in 
good  order  should  not  attach.  In  the  case  of  Laughlin  v.  Chi- 
cago &  Northwestern  Railway  Co.,  28  Wis.  204,  9  Am.  Rep.  493, 
this  court  held  that,  where  several  connecting  carriers  transport 
goods,  and  the  proof  shows  they  were  delivered  to  the  first  car- 
rier in  good  condition,  but  damaged  when  received  by  the  con- 
signee, a  presumption  obtains  that  they  reached  the  last  carrier 
in  good  condition,  and  it  will  be  held  liable,  unless  it  can  show 
that  the  damage  did  not  occur  while  the  goods  were  in  its  pos- 
session. This  presumption  the  law  invokes  from'  the  necessity 
of  the  situation;  for  when  plaintiff  has  shown  the  goods  were 
shipped  in  good  condition  he  has  made  proof  of  all  facts  usually 
within  his  power  to  prove,  and  has  proven  facts  from  which  a 
legitimate  inference  springs  that  the  defendant  received  them  in 
the  same  condition,  and  the  burden  shifts  upon  it  to  rebut  such 
inference  by  proof  to  the  contrary.  Lamb  v,  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company,  101  Wis.  138,  76  N.  W.  1123. 
The  probative  force  of  the  inference  that  the  last  carrier  re- 
ceived them  in  the  same  condition   they   were  in  when  shipped 
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may  not  always,  or  often,  be  great,  and  it  is,  perhaps,  better  to 
rest  the  rule  upon  a  policy  of  necessity,  as  stated  in  the  Laugh- 
lin  Case,  than  upon  the  strict  legitimacy  or  value  of  the  infer- 
ence. But  the  presun^ion  obtains  and  prevails,  unless  overcome 
by  evidence  to  the  contrary,  or  unless  the  facts  and  circumstances 
of  the  particular  case  conclusively  show  that  it  cannot  attach. 
The  rule  is  promotive  of  justice,  and  has  been  adhered  to  by  this 
court  so  long  that  the  question  of  departing  from  it  cannot  be 
considered.  It  is,  moreover,  the  general  rule  in  this  country. 
Moore  v.  N.  Y.,  N.  H.  &  H.  Ry.  Co.,  173  Mass.  335,  53  N.  E. 
816,  73  Am.  St.  Rep.  298,  and  cases  cited;  Van  Zile,  Bail.  &  Car. 
§  536.  It  is  not,  however,  a  conclusive  presumption,  and  it  casts 
no  absolute  liability  upon  the  last  carrier,  but  simply  imposes 
upon  it  the  burden  of  exonerating  itself,  in  order  to  escape  lia- 
bility. Lamb  v,  C,  M.  &  St.  Paul  Ry.  Co.,  101  Wis.  138,  76  N. 
W.  1123;  Moore  v.  N.  Y.,  N.  H.  &  H.  Ry.  Co.,  173  Mass.  335, 
53  N.  E.  816,  73  Am.  St.  Rep.  298;  Beede  v.  Wis.  Cent.  Ry.,  90 
Minn.  36,  95  N.  W.  454,  101  Am.  St.  Rep.  390 ;  Susong  v,  F.  C. 
&  P.  R.  Co.,  115  Ga.  361,  41  S.  E.  566;  St.  Louis,  I.  M.  &  S.  R. 
Co.  V,  Coolidge,  73  Ark.  112,  83  S.  W.  333,  67  L.  R.  A.  555,  108 
Am.  St.  Rep.  21 ;  ^ulf ,  C.  &  S.  F.  R.  Co.  v.  Edloff ,  89  Tex.  454, 
34  S.  W.  414,  35  S.  W.  414,  Burwell  v.  Railroad  Co.,  94  N.  C. 
451 ;  Morganton  Mfg.  Co.  v.  O.  R.  &  C.  Ry.  Co.,  121  N.  C.  514, 
28  S.  E.  474,  61  Am.  St.  Rep.  679;  3  Hutch.  Car.  (3d  Ed.) 
§  1348,  and  cases  cited.   • 

[2]  In  view  of  the  rebuttable  nature  of  the  presumption  that 
the  damage  has  been  occasioned  by  the  last  carrier,  it  becomes 
unnecessary  to  decide  whether  the  defendant  or  the  Chicago  & 
Northwestern  Railway  Company  was  such.  Conceding  that  the 
latter  was  the  last  carrier,  the  admitted  facts  conclusively  estab- 
lish that  the  damage  to  the  goods  did  not  occur  while  in  its  pos- 
session. The  contents  of  the  boxes  could  not  have  become  wet 
and  mildewed  while  the  car  containing  them  was  being  switched 
a  mile  on  a  day  of  no  rain.  This  is  so  self-evident  that  the  mere 
statement  of  the  proposition  is  the  best  argument  in  support 
thereof.  It  is  an  admitted  fact,  however,  that  the  defendant  was 
the  next  preceding  carrier  to  the  Chicago  &  Northwestern  Rail- 
way Company,  and  that  it  transported  the  goods  over  Lake 
Michigan  in  a  car  ferry,  and  also  on  land,  and  that  it  had  them 
in  its  possession  at  least  six  days.  Under  such  circumstances, 
the  damage  may  have  been  done  while  it  had  the  goods,  and, 
since  it  offered  no  evidence  to  relieve  itself  from  the  presump- 
tion that  the  damage  occurred  while  they  were  in  its  possession, 
a  prima  facie  case  of  liability  on  its  part  was  established.  For 
the  presumption  that  is  applicable  to  the  last  connecting  carrier 
is  equally  applicable  to  any  intermediate  carrier,  who  is  shown 
to  have  delivered  them  to  a  succeeding  carrier  in  a  damaged 
condition.    3  Hutch,  on  Car.  §  1348,  and  cases  cited. 

43  R  R  R— 44 
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[3]  It  is  claimed  the  presumption  should  not  attach  to  the  de- 
fendant, because  the  goods  were  shipped  in  bond  from  Philadel- 
phia to  Manitowoc,  and  it  had  no  opportunity  to  examine  them 
when  they  came  into  its  possession,  because  it  could  not  break 
the  customs  seal  of  the  United  States  government.  An  exami- 
nation of  authorities  will  show  that  some  courts  rest  the  pre- 
sumption of  liability,  at  least  in  part,  upon  the  fact  of  oppor- 
tunity to  inspect  when  the  goods  are  delivered  to  it;  but  we 
think  the  safer  ground  to  rest  it  upon  is  that  arising  from  the 
necessities  of  the  situation.  As  was  said  in  the  Laughlin  Case: 
"The  defendant  was  bound  to  receive  and  transport  the  boxes 
when  tendered.  It  was  bound  to  receive  them  in  the  condition 
in  which  they  were.  It  had  no  means  of  investigation  or  inquiry 
into  their  contents.  It  had  no  right  to  open  the  boxes  or  ex- 
amine what  they  contained,  and,  if  it  had,  could  not  have  de- 
tected the  loss  by  such  examination,  and  so  have  refused  to 
receive  and  carry.*  It  must  take  the  boxes  as  they  were,  with 
no  external  signs  or  appearance  of  breaking  or  injury,  and  noth- 
ing to  give  warning  that  the  cloths  had  been  previously  abstracted 
or  removed,  and  carry  them  forward  to  their  destination."  It 
appears  from  this  that  the  very  case  which  ^tablished  the  rule 
applying  the  presumption  of  liability  to  the  last  carrier  was  one 
in  which  there  was  no  opportunity  to  inspect.  So  it  cannot  be 
urged  that  our  court  based  the  rule,  in  the  first  instance,  either 
in  whole  or  in  part,  upon  the  ground  of  opportunity  to  inspect. 
It  declared  the  rule  in  spite  of  a  total  lack  of  such  opportunity, 
and,  as  we  believe,  upon  the  persuasive  grounds  of  promoting 
justice  when  it  would  otherwise  fail. 

Judgment  affirmed. 
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(Supreme  Court  of  Oklahoma,  Nov.  14,  1911.) 
[120  Pac.   Rep.  266.] 

CarrierB — Injury  to  Goods — Connecting  Carriem — Liabilities.* — 
Where  goods  shipped  over  several  connecting  lines  are  found  to  be 
injured  when  they  reach  their  destination,  there  is  no  presumption 
that  the  injury  occurred  while  the  goods  were  in  the  hands  of  the 
first  carrier. 

(Syllabus  by  the  Court.) 

Error  from  McClain  County  Court;  E.  E.  Glasso,  Judge. 

Action  by  Lou  Z.  Rutherford  against  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company  and  the  Oklahoma  Central  Railway 
Company.  From  the  judgment,  the  Atchison,  Topeka  &  Santa 
Fe  Railway  Company  brings  error.    Reversed  and  remanded. 

Cottmgham  &  Bledsoe  and  Charles  H,  Woods,  for  plaintiff  in 
error. 
Ben  Franklin,  for  defendants  in  error. 

DuNN^  J.  This  case  presents  error  from  the  county  court  of 
McClain  county,  and  was  an  action  begun  by  defendant  in  error, 
Lou  Z.  Rutherford,  against  the  Atchison,  Topeka  &  Santa  Fe 
Railway  Company  and  the  Oklahoma  Central  Railway  Company 
to  recover  damages  in  the  sum  of  $200  for  injuries  occasioned  by 
the  negligence  of  these  lines  of  railroad  in  making  shipment  of 
a  consignment  of  household  goods  from  Oklahoma  City  to 
Blanchard,  Okl.,  over  the  lines  of  the  Atchison,  Topeka  &  Santa 
Fe  Railway  Company  and  the  Oklahoma  Central  Railway  Com- 
pany. It  is  contended  by  defendant  in  error  that  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company  is  the  initial  carrier  in 
this  shipment,  and,  for  the  purp>oses  of  this  case,  this  claim  will 
be  allowed.  Counsel  for  the  said  company,  the  plaintiff  in  error, 
claims  that  there  is  no  evidence  showing  that  the  damages  for 
which  suit  was  brought  were  occasioned  on  its  line,  and  this 
contention  is  not  seriously  controverted  by  counsel  for  plaintiff, 
and  the  jairy  in  answer  to  a  question  in  which  it  was  called  upon 

♦See  foot-note  of  Lowry  v.  Atlantic  C.  L.  R.  Co.  (S.  Car.),  41 
R.  R.  R.  254,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  254;  fifth  head-note  of 
Podrat  V.  Narragansett  Pier  R.  Co.  (R.  I.),  40  R.  R.  R.  756,  63  Am. 
&  Eng.  R.  Cas.,  N.  S.,  756;  last  foot-note  of  Baltimore,  etc.,  R.  Co. 
V.  Clift  (Ky.),  40  R.  R.  R.  285,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  285; 
fifth  head-note  of  Central  of  Georgia  Ry.  Co.  if.  Chicago  Varnish 
Co.  (Ala.),  39  R.  R.  R.  310,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  310;  first 
head-note  of  Traka  v.  Charleston,  etc.,  Ry.  Co.  (S.  Car.),  38  R.  R. 
R.  711,  61  Am.  &  Eng.  R,  Cas.,  N.  S..  711. 
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to  state  upon  which  line  the  goods  were  injured,  answered, 
"Either  the  Atchison,  Topeka  &  Santa  Pe  Railway  or  the  Okla- 
homa Central  Railway."  Counsel  contends,  however,  that  it 
was  not  necessary  for  plaintiff  to  show  that  the  goods  were  ac- 
tually damaged  on  the  Atchison,  Topeka  &  Santa  Pe  Railway, 
for  the  reason  that  the  presumption  was  that  the  initial  carrier 
was  responsible  for  the  damages  done  the  goods,  and  that  the 
burden  was  upon  it  to  discharge  this  presumption  or  to  be  held 
liable,  quoting  in  support  of  this  contention,  paragraphs  724  and 
725,  sections  75  and  76  of  article  5,  c.  14,  Wilson's  Revised  & 
Annotated  Statute  of  Oklahoma  \90i  (sections  514  and  515, 
Compiled  Laws  ^f  Oklahoma  1909)  which  read  as  follows:  "If 
a  common  carrier  accepts  freight  for  a  place  beyond  his  usual 
route,  he  must,  unless  he  stipulates  otherwise,  deliver  it  at  the 
end  of  his  route  in  that  direction  to  some  other  competent  car- 
rier, carrying  to  the  place  of  address,  or  connected  with  those 
who  thus  carry,  and  his  liability  ceases  upon  making  such  deliv- 
ery. If  freight,  addressed  to  a  place  beyond  the  usual  route  of 
the  common  carrier  who  first  received  it,  is  lost  or  injured  he 
must,  within  a  reasonable  time  after  demand,  give  satisfactory 
proof  to  the  consignor  tliat  the  loss  or  injury  did  not  occur  while 
it  was  in  his  charge,  or  he  will  be  himself  liable  therefor.*'  These 
statutes  are  identical  with  sections  510  and  511,  Statutes  of  Okla- 
homa 1893,  and  the  qiuestion  here  presented  and  the  argument 
made  is  fully  answered  in  a  discussion  thereof  in  the  case  of  St. 
Louis  &  San  Francisco  Railroad  Co.  v.  McGivney.  19  Okl.  361, 
91  Pac.  693,  wherein  the  Supreme  Court  of  the  Territory  held 
in  the  syllabus  that:  "Where  goods  shipped  over  several  con- 
necting lines  are  found  to  be  injured  when  they  reach  their  des- 
tination, there  is  no  presumption  that  the  injury  occurred  while 
the  goods  were  in  the  hands  of  the  first  carrier." 

In  the  discussion,  Mr.  Justice  Burwell,  who  prepared  the 
opinion  for  the  court,  said:  "From  section  510  it  will  be  seen 
that  the  liability  of  the  first  carrier  ceases  when  it  delivers  freight 
to  a  competent  connecting  carrier,  carrying  freight  in  the  direc- 
tion of  the  destination  thereof.  And  section  511  provides  that 
where  freight  is  received  by  a  common  carrier  and  its  destina- 
tion is  beyond  the  usual  route  of  the  carrier  first  receiving  it, 
and  such  freight  is  lost  or  injufed,  the  first  carrier  must,  within 
a  reasonable  time  after  demand,  give  satisfactory  proof  to  the 
consignor  that  the  loss  or  injury  did  not  occur  while  it  was  in 
its  charge,  and  if  it  fails  to  furnish  such  proof  it  will  itself  be 
liable  therefor.  It  is  insisted  that  the  word  'demand'  meant  by 
the  statute  is  a  demand  for  payment  for  the  loss.  We  do  not 
think  so.  The  statute,  recognizing  that  the  first  carrier  can  easily 
furnish  proof  as  to  whether  or  not  the  loss  occurred  on  its  line, 
has  provided  that  it  must  furnish  the  shipper  with  satisfactory 
proof  within  a  reasonable  time  that  it  was  not  responsible  for 
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such  /loss.  The  shipper,  under  the  statute  may  go  to  the  first 
carrier  and  request  it  to  furnish  proof  that  the  injury  did  not 
occur  on  its  line,  so  that  it  may  be  able  to  locate  the  carrier  re- 
sponsible for  the  injury  and  sue  it  if  necessary;  but,  if  the  first 
carrier  fails  to  furnish  the  proof  within  a  reasonable  time,  show- 
ing that  the  loss  did  not  occur  on  its  line,  then  it  will  be  held 
liable  therefor,  regardless  of  whether  or  not  it  was,  in  fact,  re- 
sponsible for  the  injury  to  the  freight.  And  under  this  section 
the  shipper  is  entitled  to  full  and  complete  information  regarding 
the  shipment,  so  far  as  known  to  the  first  carrier,  which  could 
be  used  by  such  carrier  in  defending  an  action  for  damages 
therefor;  that  is,  to  all  of  the  proof  in  its  possession  or  under  its 
control  at  the  time  that  would  tend  to  show  that  the  first  carrier 
was  not  responsible  for  the  loss.  The  penalty  for  failing  to  fur- 
nish such  proof  is  absolute  liability  on  its  part  to  pay  the  dam- 
age sustained.  It  must,  however,  be  observed  that  this  statute 
is  not  intended  to  prohibit  one  who  has  sustained  loss  by  reason 
of  injury  to  freight  from  suing  the  first  carrier  without  such 
demand;  but  when  he  does  so,  the  burden  is  on  the  shipper  to 
show  by  a  preponderance  of  the  evidence  that  the  injury  was  the 
result  of  the  negligence  of  such  first  carrier.  The  statute  was 
enacted  primarily  for  the  benefit  of  the  shipper,  but,  when  he 
fails  to  avail  himself  of  its  conditions  in  the  first  instance,  and 
sues  the  first  carrier  without  such  demand,  he  cannot  then  take 
advantage  of  its  provisions  after  the  first  carrier  has  been  put 
to  the  trouble  and  expense  of  defending  an  action  against  it. 
The  statute  is  intended  to  require  the  first  carrier  to  furnish  to 
the  shipper  on  demand  that  information  which,  in  the  absence 
of  the  statute,  the  shipper  could  only  impel  in  an  action  against 
it,  or  some  other  connecting  carrier." 

Practically  the  same  doctrine  was  announced  by  this  court  in 
the  case  of  St.  Louis  &  San  Francisco  Ry.  Co.  v,  Jamieson,  20 
Okl.  654,  95  Pac.  417,  wherein  it  was  shown  that  the  bill  of  lad- 
ing recited  that  the  goods  were  received  "in  apparent  good  or- 
der," which  was  the  condition  contained  in  the  bill  of  lading^  in 
this  case.  In  such  a  case  this  court  held  that :  "By  such  receipt 
or  bill  of  lading  issued  by  the  initial  carrier  as  agent  for  the  de- 
livering carrier,  however,  the  onus  is  put  upon  the  delivering 
carrier  to  show  that  they  were  not  in  the  condition  stated  in  the 
receipt." 

In  the  discussion  of  the  case  it  was  said:  "The  delivering 
carrier  in  accepting  this  shipment  from  its  agent,  the  initial  car- 
rier, because  it  was  an  entire  shipment,  is  presumed  to  have  re- 
ceived the  entire  shipment.  If  it  did  not,  it  had  it  within  its 
power  on  the  trial  of  this  cause  to  have  introduced  proof  to  that 
effect.  The  law  places  that  burden  utx>n  it.  Both  reason  and 
authority  sustain  this  presumption.  The  very  uncertainty  as  to 
where  the  goods  were  or  on  whose  line  located,  when  damaged 
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or  lost,  and  the  difficulty  of  ascertaining  those  facts  by  the  con- 
signor or  consignee,  renders  this  rule  necessary.  The  carrier 
almost  without  exception  will  be  able  to  show  the  condition  of 
the  property  when  reaching  its  custody ;  the  shipper  or  consignee 
can  rarely,  if  ever,  do  so.  This  is  a  salutary  rule,  resulting  in 
justice  to  the  greatest  number  affected;  leaving  it  also  to  the 
party  to  prove  the  fact  in  whose  power  it  expressly  lies." 

Counsel  for  plaintiff  does  not  contend  that  there  is  evidence 
or  proof  of  negligence  on  the  part  of  the  Santa  Fe,  but  tried  his 
cause  on  the  theory  that,  on  receipt  of  the  goods  at  Blanchard 
in  bad  condition,  the  burden  to  defeat  liability  was  upon  the 
initial  carrier.  Under  the  rule  laid  down  in  the  foregoing  cases, 
as  we  have  seen,  this  position  is  not  sound. 

The  judgment  is  accordingly  reversed  and  the  cause  remanded 
to  the  trial  court  with  instructions  to  set  the  same  aside  and 
grant  plaintiff  a  new  trial. 

Turner,  C.  J.,  and  Williams,  Kane,  and  Hayes,  JJ.,  concur. 


Grand  Trunk  Ry.  Co.  of  Canada  v.  United  States. 

(Circuit    Court    of    Appeals,    Second    Circuit.      November    13,    191L) 

[191   Fed.  Rep.   803.] 

Carriers — Carriage  of  Live  Stock — S8-Hour  Law — Constnictioii — 
Carriage  through  Foreign  Country.* — Act  June  29,  1906,  c.  3594,  34 
Stat.  607  (U.  S.  Comp.  St.  Supp.  1909,  p.  1178),  prohibiting  inter- 
state carriers  of  live  stock  from  confining  the  same  in  cars  for  a 
period  longer  than  28  consecutive  hours  without  unloading  for  rest, 
water,  and  feeding,  is  applicable  to  a  shipment  originating  in  one 
state  and  ending  in  another,  when  confinement  for  more  than  the 
statutory  period  is  shown,  even  though  part  of  such  period  elapsed 
while  the  animals  were  in  a  foreign  country. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  New  York. 

Action  by  the  United  States  against  the  Grand  Trunk  Rail- 
way Company  of  Canada.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

See,  also,  184  Fed.  971. 

On  writ  of  error  to  review  a  judgment. against  the  Grand 
Trunk  Railway  for  $532.91,  being  the  amount  of  a  fine  of  $500 

•  ♦For  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
railroads,  under  the  federal  statute,  to  unload  live  stock  for  rest, 
iood  and  water,  see  foot-note  of  Cincinnati,  etc.,  R.  Co.  v.  Cregg 
(Ky.),  11  R.  R.  R.  388,  34  Am.   &  Eng.  R.  Cas.,  N.  S.,  388. 
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and  costs.  The  fine  was  imposed  by  the  court  after  the  jury 
had  rendered  a  verdict  in  favor  of  the  United  States,  finding 
the  defendant  guilty  of  a  violation  of  the  so-called  "Twenty- 
Eight  Hour  Law."  Act  June  29,  1906,  c.  3594,  34  Stat.  pt.  1, 
p.  607  (U.  S.  Comp.  St.  Supp.  1909,  p.  1178). 

Moot,  Sprague,  Brownell  &  Marcy  (John  IV.  Ryan,  of  coun- 
sel), for  plaintiff  in  error. 
John  Lord  O' Brian,  U.  S.  Atty. 

Before  Lacombe,  Coxe^  and  Noyes,  Circuit  Judges. 

CoxE^  Circuit  Judge.  The  law  under  which  this  action  was 
brought  provides,  in  so  far  as  it  is  applicable  to  the  present  is- 
sue: That  no  railroad  whose  road  forms  any  part  of  a  line  of 
road  over  which  cattle,  sheep,  swine  or  other  animals  shall  be 
conveyed  from  one  state  or  territory  into  or  through  another 
state  or  territory,  shall  confine  the  same  in  cars  for  a  period  of 
longer  than  twenty-eight  consecutive  hours  without  unloading 
the  same,  in  a  humane  manner,  into  properly  equipped  pens  for 
rest,  water  and  feeding,  for  a  period  of  at  least  five  consecutive 
hours,  unless  prevented  by  storm  or  by  other  accidental  or  un- 
avoidable causes  which  cannot  be  anticipated  or  avoided  by  the 
exercise  of  due  diligence  and  foresight.  The  statute  further 
provides : 

"In  estimating  such  confinement,  the  time  consumed  in  load- 
ing and  unloading  shall  not  be  considered,  but  the  time  during 
which  the  animals  have  been  confined  without  rest  or  food  or 
water  on  connecting  roads  shall  be  included,  it  being  the  intent 
of  this  act  to  prohibit  their  continuous  confinement  beyond  the 
period  of  twenty-eight  hours  except  upon  the  contingencies 
hereinbefore  stated." 

The  sheep  and  calves  involved  in  the  present  controversy 
were  loaded  into  a  car  of  the  Pere  Marquette  Railroad  at  Palms, 
Mich.,  on  the  24th  of  February,  1908,  at  11  o'clock  in  the  fore- 
noon. At  3  o'clock  in  the  morning  of  the  next  day  they  arrived 
at  Port  Huron,  Mich.,  and  were  there  delivered  to  the  defend- 
ant. The  sheep  and  calves  were  in  a  compartment  in  the  same 
car  with  cattle,  the  latter  being  unloaded  at  Port  Huron,  but 
there  was  no  attempt  to  unload  the  former.  From  Port  Huron, 
the  defendant  transported  them  through  Canada  to  Black  Rock, 
N.  Y.,  where  it  delivered  them  to  the  New  York  Central  Rail- 
road Company  at  12:01  o'clock  on  February  26th.  They  were 
confined  without  being  unloaded  for  49  hours  and  1  minute. 

When  they  reached  Port  Huron,  Mich.,  and  were  transferred 
to  the  defendant,  they  had  already  been  16  hours  en  route  with- 
out food,  rest  or  water.  This  fact  was  known  to  the  defendant. 
That  the  sheep  and  calves  could  have  been  unloaded  at  Port 
Huron  is  demonstrated  by  the  fact  that  the  cattle,  confined  in 
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another  section  of  the  same  car,  were  unloaded,  fed  and  rested- 
No  valid  reason  is  given  for  the  neglect  of  the  sheep  and  calves. 
From  Port  Huron  they  were  transported  through  Canada  and 
landed  at  Black  Rock,  after  being  confined  without  food,  rest 
or  water  for  49  consecutive  hours.  This  fact  was  found  by 
the  jury.  The  defendant  knew  when  it  received  the  sheep  and 
calves  that  they  had  been  carried  16  hours  without  food,  water 
or  rest,  and  that  it  would  have  to  carry  them  for  over  30  addi- 
tional hours  over  its  own  lines  before  they  reached  their  desti- 
nation. 

It  is  unnecessary  to  discuss  the  evidence  bearing  upon  the 
contention  that  the  unloading  at  Port  Huron  was  prevented  by 
a  storm  and  that  the  testimony  fails  to  show  that  the  animals 
were  not  fed  and  watered  at  Port  Huron.  These  were  ques- 
tions of  fact  and  were  settled  in  favor  of  the  United  States  by 
the  jury.     Their  finding,  which  was  in  writing,  is  as  follows: 

"We  find  that  the  sheep  and  calves  in  question  were  trans- 
ported from  Palms,  in  the  state  of  Michigan,  to  Port  Huron, 
and  thence  by  the  defendant,  the  Grand  Trunk  Railway  Com- 
pany, over  the  line  through  Canada  into  the  state  of  New  York, 
and  that  such  animals  were  knowingly  and  willfully  confined  in 
transportation  for  a  period  longer  than  28  consecutive  hours, 
without  unloading  the  same  for  rest,  water  and  feed,  for  at 
least  5  consecutive  hours,  and  that  the  defendant  was  not  pre- 
vented from  doing  so  by  storm  or  any  of  the  causes  specified  in 
the  act." 

The  proposition  that  the  act  is  inapplicable  to  a  shipment 
from  one  state  through  Canada  to  another  state  is  not  relied  on 
by  the  defendant,  in  view  of  the  decision  of  this  court  to  the 
contrary  in  the  case  of  United  State  v,  Lehigh  Valley  Railroad 
Company,  184  Fed.  971. 

The  only  remaining  question  is  whether  the  court  erred  in 
refusing  to  chargre  the  jury  "that  no  violation  of  the  provisions 
of  this  law  on  the  part  of  the  defendant  occurred  while  the 
cattle  were  in  transportation  through  Canada."  The  defendant 
contends  that  there  is  no  evidence  to  show  that  it  violated  the 
law  in  the  United  States  and  that  its  action  in  confining  the 
animals  for  a  loneer  period  than  28  hours  in  Canada  should  not 
be  considered.  This  contention  cannot  be  maintained.  When 
the  defendant  brought  the  animals  into  the  United  States  they 
had  been  for  49  hours  without  food,  water  or  rest,  in  violation 
of  the  statute.  When  the  car  entered  the  United  States,  the 
acts  forbidden  by  the  law  had  been  committed,  and  this  situation 
was  continued  by  the  defendant  for  the  period  of  an  hour.  In 
other  words,  the  defendant  violated  the  law  and  continued  the 
violation  while  in  the  United  States. 

We  think  the  logical  conclusion  from  our  decision  in  the  Le- 
high Valley  Case   is  that  the  law  is   applicable  to  a  shipment 
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originating  in  one  state  and  ending  in  another,  when  the  de- 
privation of  food,  water  and  rest  for  the  statutory  period  is 
shown,  even  though  part  of  such  period  elapsed  while  the  ani- 
mals were  in  a  foreign  country. 

The  refusal  to  charge  as  requested  was  not  error.  Had  the 
charge  been  made,  it  might  have  misled  the  jury,  although  if  the 
facts  had  been  that  the  defendant  had  parted  with  the  posses- 
sion of  the  animals  in  Canada,  the  proposed  charge  might  have 
been  correct.  The  difficulty  is  that  the  defendant,  after  having 
neglected  the  animals  for  a  period  largely  in  excess  of  the  time 
fixed  by  the  statute,  brought  them  back  into  the  United  States 
and  continued  to  neglect  them  here. 

We  are  satisfied  that  the  trial  court  correctly  interpreted  the 
statute  and  that  to  hold  otherwise  would  be  to  enable  all  railroads 
running  through  the  province  of  Canada  from  the  west  to  the 
east,  and  vice  versa,  to  evade  the  law  with  impunity. 

The  judgment  is  affirmed,  with  costs. 


Woodford  et  al.  v.  Baltimore  &  O.  R.  Co. 

(Supreme  Court   of  Appeals   of  West   Virginia,    Dec.    19,   1911.) 

[73    So.    Rep.    290.] 

(Syllabus  by   the  Court.) 
Carriers — Carriage  of  Live  Stock — Time  for  Delivery  to  Consign- 


.* — In  the  absence  of  special  agrreement  by  a  railroad  company 
to  deliver  cattle  at  the  place  of  destination  in  a  specified  time,  there 
is  an   implied  obligation   to  deliver  them  within  a  reasonable   time. 

Carriers — Carriage  of  Live  Stock — Time  for  Delivery — Question 
for  Jury. — What  is  a  reasonable  time  for  transportation  is  a  ques- 
tion for  the  jury,  depending  upon  the  facts  and  circumstances  of 
each  particular  case,  and  upon  the  nature  of  the  freight  to  be  carried. 

Carriers — Carriage  of  Live  Stock — Actions  against  Carrier — Bur- 
den of  Proof.t — Proof  of  failure  to  deliver  cattle  at  place  of  desti- 

♦See  first  foot-note  of  Jeffries  v.  Chicago,  etc.,  Ry.  Co.  (Neb.), 
39  R.  R.  R.  321.  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  321:  first  two  head- 
notes  of  Daoust  V.  Chicajro,  etc.,  R.  Co.  (Iowa),  39  R.  R.  R.  215, 
62  Am.  &  Eng.  R.  Cas.,  N.  S.,  215;  second  foot-note  of  St.  Louis, 
etc.,  Ry.  Co.  v.  Jones  (Ark.),  37  R.  R.  R.  212,  60  Am.  &  Eng.  R. 
Cas..  N.  S.,  212. 

tSee  third  foot-note  of  Union  Pac.  R.  Co.  v.  Stupeck  (Colo.),  40 
R.  R.  R.  748,  63  Am.  &  Eng.  R.  Cas.,  N.  S..  748;  first  foot-note  of 
Rick  V.  Wells  Fargo  Co.  (Utah),  41  R.  R.  R.  562,  64  Am.  &  Eng. 
R.  Cas.,  N.  S.,  562;  last  foot-note  of  Baltimore,  etc.,  R.  Co.  v.  Clift 
(Ky.),  40  R.  R.  R.  285,  63  Am.  &  Eng.  R.  Cas.,  N.  S..  285;  first  foot- 
note of  Patterson  v.  Missouri,  etc.,  Ry.  Co.  (Okla.),  35  R.  R.  R. 
410,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  410. 
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nation  within  the  usual  or  schedule  time  establishes  a  prima  facie 
case  of  negligence,  and  makes  it  incumbent  upon  the  railroad  com- 
pany to  justify  the  delay. 

Carrierir— Carriage  of  Live  Stock— Time  for  Delivery— Liability 
for  Delay.* — Without  special  agreement  to  deliver  in  a  specified 
time,  a  common  carrier  is  not  liable  for  delay  in  the*  delivery  of 
freight,   due  entirely  to  unavoidable  accident. 

Carrien — Carriage  of  Live  Stock — Limitation  of  Liability — ^VaHd- 
ity.t — A  common  carrier  cannot  lawfully  contract  against  its  com- 
mon-law liability  for  negligence  of  its   employees. 

Carriers — Carriage  of  Live  Stock — Delay  in  Delivery — Measure  of 
Damages.§ — The  difference  in  the  market  value  of  cattle  at  the  time 
when  they  were  actually  delivered  and  at  the  time  when  thev  should 
have  been  delivered  is  an  element  of  damages,  in  an  action  against 
the   carrier   for  unreasonable   delay   in   making  delivery. 

(Additional  Syllabus  by  Editorial  Staff.) 

Appeal  and  Error — Record — Instructions. — Instructions  appearinfir 
in  the  printed  record,  but  not  made  parts  of  the  record  by  any  bill 
of  exceptions,  and  there  being  no  showing  whether  they  were  given 
or  refused,  will  not  be  considered  by  the  appellate  court. 

Error  to  Circuit  Court,  Barbour  County. 

Action  by  John  F.  Woodford  and  another,  partners,  against  the 
Baltimore  &  Ohio  Railroad  Company.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Reversed  and  new  trial  granted. 

Blue  &  Dayton,  for  plaintiff  in  error. 

JFw.  T.  George  and  John  B.  Dilworth,  for  defendants  in 
error. 

Williams,  P.  John  F.  Woodford  and  J.  C.  Watson  recovered 
a  judgment  against  the  Baltimore  &  Ohio  Railroad  Company  for 
the  sum  of  $138.18,  damages  for  the  alleged  failure  to  deliver 
two  car  loads  of  cattle,  within  reasonable  time,  which  were 
shipped  from  the  town  of  Philippi,  in  West  Virginia,  to  Phil- 
adelphia, and  the  defendant  has  brought  the  case  here  on  writ 
of  error. 

*See  (*)  on  previous  page. 

tSee  third  foot-note  of  Wells  v.  Great  Northern  Ry.  Co.  (Ore.), 
40  R.  R.  R.  775,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  775;  first  head-note 
of  Gardiner  v.  New  York  Cent.,  etc.,  R.  Co.  (N.  Y.),  40  R.  R.  R. 
765,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  765;  second  foot-note  of  Estes 
V.  Denver,  etc.,  R.  Co.  (Colo.),  40  R.  R.  R  216,  63  Am.  &  Eng.  R. 
Cas.,  N.  S.,  216;  last  foot-note  of  Jeffries  v.  Chicago,  etc.,  Ry.  Co. 
(Neb.),  39  R.  R.  R.  321,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  321. 

§See  foot-note  of  Hillsdale,  etc.,  Co.  v,  Pennsylvania  R  Co. 
(Penn.),  38  R.  R.  R.  282^  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  282;  third 
head-note  of  Richey  &  Gilbert  Co.  v.  Northern  Pac.  Ry.  Co.  (Minn.), 
36  R.  R.  R.  121,  69  Am.  &  Eng.  R.  Cas.,  N.  S.,  121. 
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The  cattle  were  loaded  on  defendant's  cars  at  Philippi  about 
noon,  Thursday,  September  3,  1908,  and  did  not  arrive  in  Phil- 
adelphia until  about  6  o'clock  p.  m.  on  the  following  Saturday, 
too  late  for  that  day's  market.  Plaintiffs  had  shipped  cattle  over 
the  defendant's  road  from  Philippi  to  Philadelphia  for  about  15 
years,  and  they  testify  that  36  hours  is  the  usual  time  for  trans- 
portation. On  this  occasion,  however,  the  north-bound  train, 
which  usually  passed  Philippi  about  1  or  2  o'clock  p.  m.  daily, 
and  which  was  the  train  that  should  have  picked  up  the  cattle 
cars  and  carried  them  aS  far  as  Grafton,  W.  Va.,  had  an  acci- 
dent before  reaching  Philippi,  which  delayed  it  4  or  5  hours,  and 
It  failed  to  make  connection  with  the  east-bound  fast  freight, 
known  as  "No.  98,"  scheduled  to  pass  Grafton  about  7:30  p.  m. 
No.  98  left  Grafton  that  day  at  8:15  p.  m.  The  cattle  were  then 
held  over  in  Grafton  to  wait  the  arrival  of  another  freight  train 
from  the  west,  designated  as  "No.  82,"  which  carried  fast 
freight  as  far  as  Grafton,  for  points  farther  east.  But  on  the 
arrival  of  No.  82,  it  was  ascertained  that  it  had  no  freight  to  be 
carried  any  farther  east,  and  a  train  was  then  made  up,  which 
included  the  two  cars  of  cattle.  That  train  left  Grafton  for 
Cumberland,  Md.,  at  4:45  the  next  morning.  Cumberland  is 
about  102  miles  east  of  Grafton,  and  the  train  arrived  there 
at  1 :45  p.  m.  of  the  same  day.  The  cattle  were  then  unloaded, 
fed,  and  watered,  and  reloaded  and  put  into  a  train  of  cars 
which  left  Cumberland  for  Philadelphia  at  7:40  p.  m.  A  tire 
came  off  one  of  the  blind  drivers  of  the  engine  some  distance 
south  of  Philippi,  which  delayed  the  train  from  Philippi  to  Graf- 
ton, and  caused  it  to  miss  connection,  at  the  latter  place,  with  the 
fast  freight.  No.  98. 

[1,  2]  In  the  absence  of  special  contract,  there  is  an  implied 
obligation  on  a  carrier  to  deliver  freight  at  its  destination,  within 
a  reasonable  time.  What  is  a  reasonable  time  depends,  in  a  large 
measure,  upon  the  carrier's  equipment  and  facilities,  and  the 
nature  of  the  freight  to  be  carried.  2  Hutchinson  on  Carriers 
f3d  Ed.)  §  652.  Live  stock  requires  more  rapid  transportation 
than  coal  or  lumber,  for  instance,  and  it  is  the  duty,  as  well  as 
the  custom,  of  railroad  companies  to  furnish  more  rapid  trans- 
portation for  the  former  than  for  the  latter.  The  usual  time  for 
shipping  cattle  from  Philippi  to  Philadelphia  is  shown  to  be  36 
hours,  and  if  defendant's  trains  had  been  run  on  the  usual  time 
the  cattle  would  have  arrived  in  Philadelphia  Friday  night,  or 
early  Saturday  morning,  in  time  to  be  sold  in  the  Saturday's 
market. 

[3,  4]  Plaintiffs  having  proven  that  the  cattle  arrived  in  Phil- 
adelphia 10  or  12  hours  later  than  the  usual  time,  a  prima  facie 
case  of  negligence  was  established,  and  it  was  then  incumbent 
on  the  railroad  company  to  justify  the  delay.  Bosley  v.  Railroad 
Co.,  54  W.  Va.  563,  46  S.  E.  613,  66  L.  R.  A.  871.    It  seeks  to 
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do  so  by  proving  the  accident  which  happened  to  its  engine  be- 
fore reaching  Philippi,  on  the  day  the  cattle  were  loaded  on  the 
cars.  Defendant  is  not  to  be  held  liable  for  delay  occasioned  by 
unavoidable  accident.  2  Hutchinson  on  Carriers,  §  654.  But, 
notwithstanding  the  accident,  the  duty  still  rested  upon  defend- 
ant to  use  reasonable  diligence  to  carry  the  cattle  to  Philadelphia 
without  unreasonable  delay.  Whether  it  did  so  or  not  was  a 
question  for  the  jury  to  determine  from  all  the  facts  and  cir- 
ctunstances  in  the  case,  including  the  evidence  relating  to  defend- 
ant's equipment  and  its  facilities  for  hauling  freight.  2  Hutch- 
inson on  Carriers,  §  652.  Defendant  is  only  liable  in  this  case 
for  the  failure,  if  any,  of  its  employees  to  use  reasonable  care 
and  diligence  in  the  shipping  of  the  cattle,  making  due  allowance 
for  such  delay  as  was  attributable  to  the  accident  to  the  engine. 
The  proof  shows  that  the  company  maintained  a  roundhouse  and 
repair  shops  at  Grafton.  It  was  therefore  for  the  jury  to  say 
whether  or  not  it  was  negligence  in  the  company  not  to  dispatch 
an  engine  from  Grafton  to  Philippi,  only  24  miles  away,  and 
bring  the  two  car  loads  of  cattle  down  to  Grafton  in  time  to 
connect  with  No.  98,  instead  of  waiting  until  the  crippled  engine 
was  repaired.  Whether  the  company  was  negligent  in  not  as- 
certaining by  telegraph  whether  No.  82,  destined  for  Grafton, 
carried  any  fast  freight  on  that  day  for  the  east,  instead  of  hold- 
ing the  cattle  there  until  the  arrival  of  No.  82,  and  then  finding 
that  it  had  no  such  freight,  is  also  a  jury  question.  So,  also, 
the  jury  had  a  right  to  say  whether  it  was  negligence  to  hold  the 
cattle  at  Cumberland  from  1 :45  p.  m.  to  7 :40  p.  m. 

[6]  Objection  is  made  to  the  measure  of  damages  which  the 
trial  court  allowed.  Plaintiffs  proved  that  the  cattle  arrived  in 
Philadelphia  too  late  for  the  Saturday  market,  and  that  they  were 
compelled  to  hold  them  over  and  sell  on  the  following  Monday, 
when  the  market  was  15  cents  per  hundred-weight  less  than  on 
Saturday.  This  is  a  correct  mle  for  the  measure  of  damages 
in  such  a  case.  2  Hutchinson  on  Carriers,  §  651.  The  reduced 
price  at  which  plaintiffs  were  compelled  to  sell  was  a  direct  con- 
sequence of  the  delav,  and  was  an  injury  to  them,  and,  if  the 
delay  was  occasioned  by  defendant's  negligence,  it  is  liable  to 
plaintiffs  for  the  difference  in  price  of  the  cattle. 

r51  The  bill  of  ladine;  contains  a  stipulation  that,  in  the  event 
of  unusual  delay  or  detention,  ''caused  by  the  negligence  of  said 
carrier  or  its  emplovees  or  its  connecting  carriers  or  its  employ- 
ees, or  otherwise,  the  said  shipper  agrees  to  accept  as  full  com- 
pensation for  all  loss  or  damaee  sustained  thereby  the  amount 
actually  expended  bv  said  shipper  in  the  purchase  of  food 
and  water  for  the  said  stock  while  so  detained."  This  stipula- 
tion is  void.  It  is  aeainst  the  policy  of  the  law  to  permit  a  com- 
mon carrier  to  contract  aeainst  its  common-law  liabilitv  for  its 
own  negligence,  or  that  of  its  employees.     Bosley  v.  Railroad 
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Co.,  54  W.  Va.  563,  46  S.  E.  613,  66  L.  R.  A.  871 ;  6  Cyc.  409; 
1  Hutchinson  on  Carriers,  §  450. 

The  court,  at  the  instance  of  plaintiffs,  gave  the  following  in- 
struction, viz. :  "The  court  instruct  the  jury  that  when  the  de- 
fendant company  received  the  plaintiff's  cattle  for  shipment  the 
law  implies  a  contract  on  the  part  of  the  defendant  that  it  would 
carry  the  said  cattle  safely  to  Philadelphia,  and  deliver  the  same 
at  that  place  within  a  reasonable  time,  and  that  it  was  the  duty 
of  the  defendant  so  to  do;  and  if* the  jury  believe  that  the  said 
company  did  not  deliver  said  cattle  in  Philadelphia  within  a  rea- 
sonable time  then  they  shall  find  for  the  plaintiffs."  This  in- 
struction leaves  out  of  account  any  delay  properly  attributable 
to  the  unavoidable  accident  to  the  company's  engine,  and  was 
evidently  misleading,  and  should  not  have  been  given.  The  jury 
were  not  instructed  as  to  the  legal  effect  of  any  delay  in  the  ship- 
ment occasioned  by  unavoidable  accident.  Under  this  instruc- 
tion, they  might  have  believed,  and  no  doubt  did  believe,  that  the 
failure  to  deliver  the  cattle  in  Philadelphia  within  the  usual  sched- 
uled time,  to  wit,  36  hours,  was  an  unreasonable  delay ;  whereas, 
the  correct  rule  applicable  to  this  case  would  credit  the  railroad 
company  with  so  much  of  the  delay  as  was  necessarily  occa- 
sioned by  the  accident  to  the  engine,  and  would  hold  it  to  the 
'exercise  of  reasonable  diligence  for  all  the  time  after  the  ac- 
cident. 

The  court  refused  defendant's  instruction  No.  1,  which  would 
have  told  the  jury  that,  in  the  absence  of  any  contract  to  de- 
liver the  cattle  at  their  destination  "at  any  specified  time  or  date, 
or  for  any  particular  market,"  then  the  defendant  was  not  re- 
quired to  use  any  special  diligence,  but  was  held  to  only  ordi- 
nary and  reasonable  diligence.  In  view  of  plaintiffs'  own  testi- 
mony, which  proves  that  there  was  no  contract  to  deliver  at  a 
specified  time,  or  for  a  particular  market,  this  instruction  cor- 
rectly states  the  law.  and  it  should  have  been  given.  But  it  must 
be  remembered  that,  in  view  of  the  character  of  the  freight,  it 
being  live  stock,  requiring  more  rapid  transportation  than  most 
other  kinds  of  freight,  and  in  view  of  the  evidence  concerning 
defendant's  equipment  and  facilities  for  handling  and  transport- 
ing such  freight,  it  is  for  the  jury  to  determine  what  is  ordinary 
and  reasonable  diligence  as  applied  to  this  case.  What  would  be 
ordinary  and  reasonable  diligence  in  handling  dead  freight  might 
not  be  reasonable  diligence,  under  a  similar  state  of  facts,  in 
handling  and  transporting  live  stock. 

It  follows  from  what  we  have  said  respecting  the  measure  of 
damages  that  the  court  did  not  err  in  refusing  defendant's  in- 
struction No.  3.  If,  by  the  exercise  of  reasonable  diligence,  de- 
fendant could  have  delivered  the  cattle  in  Philadelphia  in  time  to 
be  sold  on  the  Saturday  market,  and  it  failed  to  exercise  such 
diligence,  and  in  consequence  thereof  plaintiffs  were  compelled  to 
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hold  them  until  Monday,  and  sell  them  in  a  less  favorable  market, 
defendant  is  liable  for  the  difference  in  price- 
Defendant  moved  the  court  to  set  aside  the  verdict  and  grant 
it  a  new  trial.    That  motion  should  have  been  sustained. 

[7]  Three  instructions  appear  in  the  printed  record,  two  of 
which  are  evidently  drawn  on  behalf  of  plaintiffs  and  one  on  be- 
half of  the  defendant.  These  instructions,  however,  are  not 
made  parts  of  the  record  by  any  bill  of  exceptions.  It  does  not 
appear  whether  they  were  given  or  refused.  Consequently  it  is 
not  necessary  to  discuss  them. 

For  the  foregoing  reasons,  the  judgment  will  be  reversed,  the 
verdict  set  aside,  a  new  trial  granted,  and  the  case  remanded. 


Hanley  v.  Chicago,  M.  &  St.  P.  Rv.  Co.  et  al. 

(Supreme  Court  of  Iowa,  Feb.   10,   1912.) 

[134  N.  W.  Rep.  417.] 

Carrien — Carriage  of  Live  Stock — Injuriea  to  Live  Stock — Evi- 
dence.*— Even  though  the  jury,  in  an  action  for  injuries  to  live 
stock  in  transportation,  determine  that  the  owner  who  accompanied 
the  stock  was  not  guilty  of  negligence  which  caused  an  injury 
thereto,  the  burden  of  proof  still  rests  on  the  plaintiff  to  show  neg- 
ligence of  the  carrier  causing  the  injury;  and  the  carrier  is  not  bound 
to  show  that  the  injury  was  due  to  some  cause  over  which  it  had 
no  control. 

Carriers — Carriage  of  Live  Stock — Injuries  to  Live  Stock — Con- 
tract of  Shipment. — A  carrier  cannot,  by  contract,  impose  upon  a 
shipper  any  duty  to  accompany  the  shipment,  and  it  is  only  the 
fact  of  his  accompanying  the  shipment  that  casts  upon  him  any 
duties,  so  that  a  shipper  of  live  stock  has  a  right  to  rely  on  the 
route  specified  in  the  bill  of  lading  being  followed  when  he  under- 
takes to  accompany  the  stock. 

Carriers — Carriage  of  Live  Stock — Injuries  to  Live  Stock — Con- 
tract of  Shipment. — Where,  in  an  action  for  injuries  to  live  stock  in 
transit,  it  was  shown  that  the  shipper  undertook  to  accompany  his 
stock,  but  left  the  train  at  a  point  where  the  car  was  sent  by  mis- 
take, and  which  was  not  on  the  route  stipulated,  testimony  by  the 
plaintiff  of  a  verbal  agreement  as  to  the  route  is  admissible  in  ex- 
planation of  his  conduct. 

Carriers — Carriage  of  Live  Stock — Injuries  to  I^ve  Stock — Con- 
tnct  of  Shipment — Where,  in  an  action  for  injuries  to  horses  re- 
ceived in  shipment,  it  is  undisputed  that,  while  the  contract  of  ship- 
ment did  not  specify  the  route  by  which  the  horses  should  be 
shipped,  a  contemporaneous  bill  of  lading  contained  such  specifica- 

*Scc  second  foot-note  of  preceding  case. 


Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S       703 

Hanley  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  et  al 

tion,  and  such  bill  of  lading  was  not  in  evidence,  neither  party  hav- 
ing a  copy  of  it,  testimony  of  the  shipper  that  such  route  had  been 
agreed  upon  in  advance  of  the  making  of  the  contract  was  admis- 
sible to  corroborate  his  testimony  as  to  the  contents  of  the  bill  of 
lading. 

Evidence — Parol  Evidence. — Prior  oral  statements,  declarations,  or 
representations  are  merged  in  a  subsequently  executed  written  con- 
tract covering  the  same  subject-matter,  unless  it  is  claimed  that  the 
contract  is  partly  verbal  and  partly  in  writing,  and  it  is  shown  that 
the  verbal  portion  is  not  in  conflict  with  that  written. 

Carriers — Carriage  of  Live  Stock — Injuries  to  Live  Stock — Vice  of 
Aninials.t — A  carrier  is  not  liable  for  damage  to  live  stock  in  transit 
from  "gaunting,  scratching,  biting,"  etc.,  which  was  not  caused  by 
its  negligence,  whether  it  was  such  as  would  ordinarily  occur,  or 
whether  it  was  extraordinary. 

Witnesses! — Cross-Examination. — ^Where,  in  an  action  for  dam- 
ages to  horses  in  transit,  the  plaintiff  has  testified  as  to  his  esti- 
mate of  the  value  of  the  horses  if  they  had  arrived  in  a  reasonably 
good  condition  at  their  destination,  and  as  they  actually  arrived, 
cross-examination  as  to  what  he  actually  paid  for  them  is  proper  * 
to  aid  the  jury  in  testing  his  opinion  as  to  the  value. 

Appeal  from  District  Court,  Johnson  County;  R.  P.  Howell, 
Judge. 

This  is  an  action  for  damages  for  negligent  delay  in  the  ship- 
ment of  a  car  load  of  horses,  and  for  a  failure  to  feed  and  .water 
the  same  during  transportation.  There  was  a  verdict  and  judg- 
ment for  the  plaintiff  for  $275.  The  defendant  appeals.  Re- 
versd. 

/.  C.  Cook  and  C.  S,  Ranck,  for  appellant. 
Remley  &  Calkins,  for  appellee. 

EjVANS,  J.  The  shipment  in  question  was  made  from  Miles 
City,  Mont.,  to  Cedar  Rapids,  Iowa,  over  the  line  of  appellant's 
railroad.  The  majority  of  the  horses  in  question  consisted  of 
weanling  colts.  The  others  consisted  of  yearlings  and  two  year 
olds  and  one  or  two  older  horses.  They  were  shipped  from  Miles 
City  on  Monday  morning  September  21,  1908.  They  arrived  at 
Cedar  Rapids  on  Sunday  night  September  27th,  and  were  deliv- 
ered to  a  connecting  carrier  for  transportation  to  Iowa  City  on 

tSee  extensive  note,  23  R.  R.  R.  190,  46  Am.  &  Eng.  R.  Cas.,  N. 
S.,  190;  last  foot-note  of  Rick  v.  Wells  Fargo  Co.  (Utah),  41  R.  R. 
R.  662,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  562;  first  foot-note  of  Balti- 
more, etc.,  R.  Co.  V.  Clift  (Ky.),  40  R.  R.  R.  285,  63  Am.  &  Eng. 
R.  Cas.,  N.  S.,  285;  St.  Louis,  etc.,  R.  Co.  v.  Cavender  (Ala.),  39 
R.  R.  R.  338,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  338;  first  head-note  of 
Atlantic  C.  L.  R.  Co.  v.  Rice  (Ala.),  37  R.  R.  R.  478,  60  Am.  &  Eng. 
R.  Cas.,  N.  S.,  478;  Colsh  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  37  R. 
R.  R.  453,  60  Am.  &  Eng.  R.  Cas.,  N.  S..  453. 
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Monday  morning.  This  connecting  carrier  was  made  a  joiat 
defendant  in  the  trial  court,  but  the  verdict  of  the  jury  was  in 
its  favor.  We  have  therefore  no  occasion  to  deal  with  any  ques- 
tion aif ecting  its  liability.  At  the  time  of  the  shipment,  the  de- 
fendant issued  to  the  plaintiff  a  receipt  for  the  shipment,  which 
included  certain  contractual  conditions  which  will  be  referred  to 
later.  The  plaintiff  also  alleged  in  his  petition  that  the  def^idant 
agreed  to  make  the  shipment  by  a  specified  route,  viz.,  to  Aber- 
deen, S.  D. ;  thence  to  Sioux  City ;  tfience  to  Cedar  Rapids.  He 
also  averred  that  at  the  time  the  shipping  receipt  was  issued,  a 
bill  of  lading  was  also  issued  and  exhibited  to  the  plaintiff,  and 
delivered  to  the  conductor,  which  specified  the  route  of  shipment 
in  accordance  with  the  verbal  agreement,  as  above  stated.  At 
the  time  of  the  issuance  of  the  shipping  receipt,  it  was  con- 
templated that  the  plaintiff  should  accompany  the  shipment,  and 
a  pass  was  furnished  him  for  the  purpose.  He  was  unable,  how- 
ever, to  leave  Miles  City  upon  the  train  which  included  his  car. 
He  followed  later  upon  a  passenger  train,  and  overtook  the  ship- 
ment at  Selby,  S.  D.,  70  miles  west  of  Aberdeen.  At  this  point, 
the  horses  were  unloaded,  and  the  plaintiff  procured  the  neces- 
sary feed  and  water  for  the  same.  Xhey  remained  in  Selby  from 
Tuesday  afternoon  until  Wednesday  morning,  when  they  were 
again  loaded,  and  their  transportation  was  resimied.  In  some 
manner  not  explained  in  this  record,  the  car  was  included  in  a 
train  destined  for  St.  Paul,  instead  of  Sioux  City.  This  fact 
was  not  discovered  by  plaintiff  until  some  time  after  the  train 
had  passed  through  Aberdeen.  He  protested  to  the  conductor, 
but  without  avail.  The  train  reached  St.  Paul  Thursday  night, 
32  hours  after  leaving  Selby.  Upon  reaching  St.  Paul,  the  ca- 
boose, in  which  plaintiff  was  riding,  was  cut  off  from  the  train, 
and  the  switch  engine  took  control  of  the  train.  The  plaintiff, 
with  the  assistance  of  the  conductor  and  the  yardmaster  under- 
took to  find  his  car,  but  was  unable  to  do  so.  He  was  told  that 
it  would  be  at  a  certain  transfer  in  the  morning.  This  prcxnise 
failed  him,  and  he  was  unable  to  find  his  car  the  next  morning. 
He  applied  at  headquarters,  and  was  directed  to  a  certain  office, 
whither  he  went.  He  was  informed  here  that  they  could  not  lo- 
cate the  car,  but  would  look  it  up  speedily.  He  informed  the 
persons  in  charge  of  such  office  that  he  desired  to  take  the  morn- 
ing train  home  at  half  past  8,  to  which  such  person  replied, 
"That  was  probably  the  best  thing  to  do  under  the  circum- 
stances." He  thereupon  took  his  train  for  home.  In  support  of 
the  facts  stated  up  to  this  point,  the  evidence  is  undisputed.  The 
shipment  reached  Savanna  at  4  o'clock  Sunday  morning.  They 
were  unloaded  and  fed  at  this  point  and  forwarded  later  in  the 
day  to  Cedar  Rapids,  where  they  arrived  Sunday  night,  and  were 
again  unloaded.  What  care  they  had  while  at  St.  Paul,  or 
whether  they  were   fed  or  watered  or   unloaded  there,  does  not 
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appear  from  the  testimony.  When  the  shipment  arrived  at  its 
destination,  one  horse  was  missing,  another  was  cast  in  the  car, 
and  many  were  injured  to  a  greater  6r  less  extent.  The  manes 
and  tails  of  many  of  the  colts  were  eaten  off. 

[1]  1.  In  the  fifth  instruction,  the  trial  court  instructed  the 
jury  on  the  theory  that  the  plaintiff  accompanied  the  horses,  and 
instructed  that :  "It  would  be  his  duty  while  accompanying  them 
to  see  to  it  that  they  were  properly  fed,  watered,  and  other- 
wise cared  for,  and  the  burden  is  upon  the  plaintiff  to  show  that 
any  damage  to  said  horses,  if  any,  was  not  due  to  any  fault  or 
negligence  on  his  part.  If  you  have  determined  from  the  evi- 
dence, and  under  these  instructions,  that  plaintiff  has  shown  an 
agreement  to  carry  the  horses  to  Iowa  City  and  that  any  injury 
thereto,  if  any,  was  not  due  to  any  negligence  on  his  part,  then 
he  would  he  entitled  to  recovery  tmless  the  defendants  relieve 
themselves  of  liability,  as  hereinafter  instructed;  and  the  burden 
is  upon  the  defendants,  in  order  to  relieve  themselves,  to  show 
that  the  damages  to  said  horses,  if  any,  were  due  to  some  cause 
over  which  they  had  no  control^  The  appellant  complains  of 
this  instruction.  Its  first  complaint  is  that  it  was  error  therein 
to  lay  upon  the  defendant  the  burden  of  proof  as  to  any  alleged 
injury  resulting  to  the  stock  while  accompanied  by  the  owner. 
The  point  here  raised  has  been  recently  considered  in  the  case 
of  Mosteller  v.  I.  C.  Railway,  133  N.  W.  748,  and. we  will  not 
repeat  or  review  the  discussion  therein  made.  Under  the  holding 
in  that  case,  the  instruction  above  quoted  is  erroneous  to  the  ex- 
tent indicated  by  the  italics. 

2.  The  plaintiff  pleaded  that  his  contract  of  shipment  was 
partly  verbal  and  partly  in  writing.  The  trial  court  instructed 
the  jury  as  follows :  "As  heretofore  stated  in  these  instructions, 
the  plaintiff  claims  that  his  contract  of  shipment  was  partly  ver- 
bal and  partly  in  writing.  Now  in  this  connection  you  are  in- 
structed that,  under  ordinary  circumstances,  it  is  the  law  that 
prior  oral  statements,  declarations,  or  representations  are  merged 
in  a  written  contract,  if  one  is  subsequently  executed  covering 
the  same  subject-matter ;  and  this  is  true,  unless  it  is  claimed  that 
the  contract  is  partly  verbal  and  partly  in  writing,  and  it  is  shown 
that  the  verbal  portion  is  not  in  conflict  with  the  written  con- 
tract. So,  under  this  instruction,  it  is  for  you  to  determine 
whether  the  claimed  verbal  contract  of  shipment  from  Miles 
City,  Mont.,  to  Iowa  City  is  in  any  manner  in  conflict  with  the 
written  contract  which  has  been  offered  in  evidence,  and  if  it  is 
the  written  contract  would  control."  The  court  also  instructed 
the  jury  that  if  the  defendant  railroad  company  agreed  to  trans- 
port the  shipment  by  way  of  Sioux  City  that  such  fact  would 
relieve  the  plaintiff  of  the  duty  of  accompanying  the  shipment  by 
way  of  St.  Paul,  and  that  he  had  a  right  to  abandon  the  same. 

[2]  Complaint  is  made  that  the  trial  court  thus  permitted  the 

43  R  R  R— 45 
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written  contract  of  shipment  to  be  varied  by  a  prior  verbal  con- 
tract. We  are  at  a  loss  to  see  why  a  verbal  contract  was  pleaded 
by  the  plaintiff.  No  alleged  right  of  his  is  based  upon  it.  As  a 
circumstance,  it  tends  to  explain  his  conduct.  On  the  other  hand, 
wie  can  see  no  ground  of  complaint  to  the  defendant  by  reason 
of  the  testimony  offered.  The  contract  of  shipment,  which  was 
introduced  in  evidence,  is  entirely  silent  on  the  question  of  route. 
The  evidence  is  undisputed,  however,  that  a  bill  of  lading  was 
made  out  by  the  railroad  agent  contemporaneous  with  the  con- 
tract of  shipment;  and  that  this  bill  of  lading  did  specify  the 
route  in  accordance  with  plaintiff's  contention.  The  plaintiff 
had  an  undoubted  right  to  rely  upon  this  routing  when  he  un- 
dertook to  accompany  the  shipment.  He  was  not  bound  to  ac- 
company the  shipment  by  reason  of  any  provision  in  the  contract- 
Only  the  fact  of  accompanying  the  shipment  cast  any  duties 
upon  him  in  that  respect.  Grieve  v.  Railroad  Co.,  104  Iowa,  659, 
74  N.  W.  192;  Powers  v.  Railroad  Co.,  130  Iowa,  615,  105  N. 
W.  345 ;  Winn  v.  American  Express  Co.,  149  Iowa,  259,  128  N. 
W.  663. 

[3-5]  He  had  right  to  explain  the  reason  for  his  leaving  the 
train  at  St.  Paul.  According  to  his  contention,  he  was  unac- 
quainted in  St.  Paul.  He  knew  it  to  be  a  large  center  for  ship- 
ping horses,  and  he  desired  to  avoid  it.  When  the  shipment  ar- 
rived there,  he  found  himself  entirely  helpless  to  locate  his  car. 
When  he  undertook  to  accompany  the  shipment,  he  was  expect- 
ing to  go  the  stipulated  route.  This  is  his  story.  We  think, 
therefore,  that  it  was  competent  for  him  to  show  the  verbal  ar- 
rangement for  the  specified  route  in  explanation  of  his  own  con- 
duct. We  think  such  testimony  was  admissible  upon  another 
ground.  The  waybill  was  not  introduced  in  evidence;  neither 
party  having  a  copy  of  the  same.  The  plaintiff  testified,  as  to 
its  contents,  to  the  effect  that  it  specified  the  Sioux  City  route. 
We  think  the  fact  that  such  route  had  been  verbally  agreed  upon 
in  advance  had  some  tendency  to  corroborate  his  actual  testi- 
mony as  to  the  contents  of  the  waybill.  There  was  no  conflict 
in  fact  between  such  verbal  comm»unication  and  the  written  con- 
tract of  shipment.  The  trial  court  could  properly  have  so  in- 
structed the  jury.  The  instruction  above  quoted  was  correct  as 
an  abstract  statement  of  the  law.  If  we  should  hold  it  to  be 
inapplicable  to  the  evidence,  it  was  nevertheless  wholly  without 
prejudice. 

[6]  3.  The  trial  court  gave  the  fourteenth  instruction  as  fol- 
lows: "(14)  If  you  have  found  that  the  plaintiff  is  entitled  to 
recover  upon  his  claim  for  damagres  to  the  horses  in  controversy, 
and  the  loss  of  the  horse  claimed  to  have  been  lost,  you  are  in- 
structed that  the  amount  of  such  recovery  would  be  the  differ- 
ence between  the  reasonable  market  value  of  the  horses  delivered 
at  the  time  of  their  delivery  in  Iowa  City,  Iowa,  in  good  condi- 
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tion,  and.  their  reasonable  market  value  in  their  datiiaged  con- 
dition, if  any,  as  shown  by  the  evidence  in  the  case.  You  are 
instructed,  however,  that  plaintiff  could  not  recover  for  ordinary 
gaunting,  scratching,  biting,  or  kicking  which  was  not  caused  by 
the  fault  or  negligence  of  the  defendants ;  that  is,  for  such  gaunt- 
ing, scratching,  kicking,  or  biting  as  would  ordinarily  occur  in 
transporting  horses  from  Miles  City,  Mont.,  to  Iowa  City,  and 
the  market  value  of  the  horse  lost,  if  one  was  lost  or  not  deliv- 
ered." Complaint  is  made  of  the  last  sentence  therein.  Par- 
ticular objection  is  lurged  to  the  use  of  the  words  "ordinary" 
and  "ordinarily  occur."  We  think  it  must  be  said  that  the  lan- 
guage of  the  instruction  is  unfortunate  at  this  point.  Clearly  the 
defendant  was  exempt  from  liability  for  all  "gaunting,  scratch- 
ing, biting,  or  kicking  which  was  not  caused  by  the  fault  or  neg- 
ligence of  the  defendants,"  regardless  of  whether  it  was  "ordi- 
nary" or  extraordinary.  If  such  conduct  of  the  horses  was  not 
caused  by  any  neglect  of  the  defendant,  it  was  not  material 
whether  it  was. such  as  would  ordinarily  occur  or  not.  The  de- 
fendant was  no  more  liable  in  such  a  case  for  any  extraordinary 
occurrence  than  for  an  ordinary  one.  The  error  is  somewhat 
emphasized  by  the  evidence  in  this  case.  Considerable  evidence 
was  introduced  to  show  that  one  horse  was  particularly  vicious 
in  kicking  and  biting  the  other  horses.  Under  this  evidence,  the 
kicking  and  biting  was  quite  beyond  the  "ordinary,"  and  under 
this  instruction  the  liability  of  the  defendant  is  thus  made  to 
depend,  by  implication,  upon  the  measure  of  such  biting  and 
kicking,  rather  than  upon  the  cause  of  it. 

[7]  4.  The  plaintiff  testified  as  a  witness  in  his  own  behalf, 
and  gave  his  estimate  of  the  value  of  the  horses  as  they  would 
be  in  a  reasonably  good  condition  at  the  place  of  their  destina- 
tion. On  cross-examination,  he  was  interrogated  as  to  the  price 
he  paid  for  these  horses  in  Montana.  This  line  of  examination 
was  refused  by  the  court,  and  complaint  is  made  of  such  ruling. 
Doubtless  the  theory  of  the  ruling  was  that  the  value  of  the 
horses  at  this  end  was  the  criterion  by  which  the  measure  of 
damages  should  be  ascertained.  But  this  did  not  render  the  pro- 
posed cross-examination  improper.  The  plaintiff  having  testi- 
fied to  his  mere  opinion  of  their  value  at  Iowa  City,  we  think 
that  defendant  was  entitled  to  test  such  opinion  by  inquiring  as 
to  the  actual  price  paid,  even  in  Afontana.  While  such  price 
would  not  be  controlling,  it  would  be  a  proper  circumstance  for 
consideration  by  the  jury  in  weighing  plaintiff's  direct  evidence. 
That  evidence  of  price  paid  is  admissible  on  the  question  of 
value,  see  Thompson  v,  Anderson,  94  Iowa,  554,  63  N.  W.  355 ; 
Ranck  v.  City  of  Cedar  Rapids,  134  Iowa,  563,  111  N.  W.  1027. 
We  would  hesitate  to  reverse  this  case  upon  this  ground  alone. 
But,  in  view  of  our  holding  in  the  preceding  paragraph,  a  new 
trial  must  be  ordered  in  any  event. 

For  the  reasons  stated,  the  judgment  below  must  be  reversed. 
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Reisman  v.  Public  Service  Corporation  of  New  Jersey. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  Nov.  20,  1911.) 

[81    Atl.    Rep.    838.] 

Master  and  Servant — Injury  to  Third  Person — Independent  Con- 
tractor— Negligence."^ — PlaintiflF  was  struck  and  injured  by  a  rocket 
set  off  during  an  exhibition  of  fireworks  in  a  pleasure  resort  owned 
or  controlled  by  defendant,  which  exhibition  she  was  witnessing 
pursuant  to  invitation  from  the  defendant.  The  fireworks  were  set 
off  under  the  direction  of  one  R.,  under  contract  with  the  defend- 
ant, and  it  was  fully  proved  that  R.  and  his  employees  were  un- 
controlled as  to  the  manner  of  doing  the  work,  except  that  the  time 
and  place,  when  and  where  the  fireworks  were  to  be  set  off  were 
fixed  by  defendant;  and  that  certain  designated  fireworks  were  stip- 
ulated for  at  an  agreed  contract  price.  The  arrangements  for  wit- 
nessing the  exhibition  were  controlled  by  defendant's  servants,  who 
kept  the  spectators  at  a  distance  of  from  300  to  400  feet  away  from 
the  place  of  setting  off  the  fireworks,  and  on  the  other  side  of  a 
sheet  of  water.  Held,  that  R.  was  an  independent  contractor,  and 
that  for  any  negligence  of  himself  or  his  servants  in  setting  off  the 
rocket,  defendant  was  not  responsible;  and  held,  further,  that  there 
was  no  evidence  of  negligence  of  defendant  in  the  arrangements 
made  for  witnessing  the  exhibition,  and  that  a  nonsuit  was  prop- 
erly directed. 

Bergen,   Kalisch,  and  White,  JJ.,  dissent. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Camden  County. 

Action  by  Minnie  Reisman  against  the  Public  Service  Corpo- 
ration of  New  Jersey.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

John  IV.  JVescott,  for  plaintiff  in  error. 
Leii'is  Starr,  for  defendant  in  error. 

^         M     ■     M     I . ■ J_ _^ 

*For  the  authorities  in  this  series  on  the  question,  who  are,  and 
are  not,  independent  contractors,  see  extensive  note,  24  R.  R.  R. 
316,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  316;  Beckman  v.  Meadville,  etc., 
Ry.  Co.  (Pa.),  28  R.  R.  R.  224,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  224; 
Campbell  v.  Jones  (Wash.),  38  R.  R.  R,  473,  61  Am.  &  Eng.  R. 
Cas.,  N.  S.,  473  (contractors  employed  to  construct  railway  bridge, 
furnishing  the  labor  and  materials  and  receiving  fixed  percentage  of 
actual  cost  as  their  compensation);  Louisville,  etc.,  R.  Co.  v,  Hughes 
(Ga.),  36  R.  R.  R.  1,  69  Am.  &  Eng.  R.  Cas.,  N.  S.,  1. 

For  the  authorities  in  this  series  on  the  subject  of  the  liability 
of  a  railroad  company  for  the  acts  of  its  independent  contractors, 
sec  second  foot-note  of  Thomas  v.  Hammer  Lumber  Co.  (N.  Car.), 
38  R.  R.  R.  773,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  773;  foot-note  of 
Hunter  v.  Southern  Ry.  Co.  (N.  Car.),  37  R.  R.  R.  327,  60  Am.  & 
Eng.  R.  Cas.,  N.  S.,  327. 
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Parker^  J.  The  question  is  whether  there  was  error  in  the 
direction  of  a  nonsuit  in  the  Camden  circuit  court.  The  decla- 
ration charges  that  the  defendant  operated  a  pleasure  resort 
called  Wood  Lynne  Park,  and  invited  plaintiff  into  the  same  for 
the  purpose  of  entertainment  and  amusement;  and  that  while 
she  was  there  defendant's  agents  negligently  and  without  warn- 
ing set  off  a  sky  rocket  which  struck  and  injured  plaintiff. 

The  undisputed  or  indisputable  facts  are  that  the  defendant 
owned  or  controlled  the  resort  in  question;  that  plaintiff  was 
invited  to  enter  it  as  an  incident  of  being  a  passenger  on  defend- 
ant's trolley  car,  and  did  enter  it  accordingly  for  the  purpose  of 
witnessing  an  exhibition  of  fireworks;  that  defendant's  agent, 
one  Le  Cato,  had  employed  one  Romain  who  was  in  the  fire- 
works business,  to  give  the  exhibition ;  that  the  place  designated 
for  the  setting  off  of  the  fireworks  was  upon  an  island,  to  which 
the  spectators  did  not  have  access,  and  from  which  the  plaintiff 
and  other  spectators  were  separated  by  a  sheet  of  water,  the  dis- 
tance between  them  and  the  fireworks  being  between  300  and 
400  feet;  and  that  defendant  employed  policemen  to  control  the 
spectators  and  keep  them  within  the  limits  set  apart  for  them. 
AH  these  details  were  arranged  by  or  under  the  authority  of  de- 
fendant. As  to  the  setting  off  of  the  fireworks,  the  evidence  is 
equally  clear  that  while  there  was  in  all  probability  a  written  con- 
tract between  Romain  and  the  defendant  or  its  agent  Le  Cato, 
the  defendant  neither  had  nor  exercised  any  control  whatever 
over  Romain  except  as  to  the  place  and  time,  where  and  when 
the  fireworks  were  to  be  set  off,  and  that  certain  stipulated  fire- 
works were  to  be  furnished  for  the  agreed  price.  The  written 
contract,  if  one  existed,  was  not  put  in  evidence  because  plain- 
tiff had  not  called  for  it  under  subpoena  or  otherwise,  and  de- 
fendant was  not  put  to  its  proof.  As  to  this  phase,  the  case 
stood  substantially  as  counsel  for  plaintiff  puts  it  in  his  brief: 
"The  corporation  said  to  Romain  through  Le  Cato,  its  author- 
ized agent :  'How  much  will  you  charge  for  producing  and  ex- 
hibiting fireworks?'  Romain  stated  his  terms,  they  were  ac- 
cepted, the  price  paid  and  the  display  given." 

The  accident  was  apparently  due  to  a  misdirected  rocket  fall- 
ing or  shooting  into  the  crowd  and  striking  the  plaintiff ;  and  as 
will  be  seen  from  the  abstract  of  the  declaration  at  the  head  of 
this  opinion,  the  attempt  is  to  hold  the  defendant  as  for  the  neg- 
ligence of  an  agent  or  servant  in  setting  off  the  rocket  in  ques- 
tion. But  as  we  read  the  brief  of  plaintiff's  counsel  (there  was 
no  oral  argument)  no  such  claim  is  now  made.  He  says:  "There 
is  no  pretense  that  the  rocket  which  did  the  mischief  was  im- 
properly discharged.  It  fiew  so  far,  after  being  discharged,  as 
to  injure  the  plaintiff.  This  consequence  the  defendants  were 
bound  to  foresee  and  provide  against,  if  reasonable  care  would 
have  foreseen  and  provided  against  it."     Apparently  the  case 
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(Court  of  Errors  and  Appeals  of  New  Jer;  ;       :  er 

,«    A.,.     R.P.    .3,;;.:;     ^ 

Master  and  Servant— Injury  to  ThinJ   :'  .,  "y 

tractor— Negligence.*— Plaintiff  was  st:  ,     .  ^^s, 

set  off  during  an  exhibition  of  firewo  sed 

or    controlled    by    defendant,    which    -  '^t?^ 

pursuant  to  invitation  from  the  d' "    .  "^^  i^-iT' 

off  under  the  direction  of  one  T  \  ,46  Atl.  631, 

ant,   and   it  was   fully   proved  *     - .  ^se  out  of  a  fire- 

controlled  as  to  the  manner  c  .  -  .  .  aces.     In  that  case 

and  place,  when  and  where    •  •  .  ■  ^^  of  three  times  that 

fixed  by  defendant;  and  th    '  ;     *  ^le  the  proprietors  of  the 

nlated  for  at  an  agreed         *  ^  ^  easonable  care  to  provide  a 

nessing  the  exhibition  ^    • '  '  ^  exhibition  that  duty  was  per- 

kept  the  spectators  at     .  '  -   hack  to  the  distance  mentioned, 

the  place  of  setting       *  ^ice  was  much  greats,  and  the  pres- 

sheet  of  water.     H  '^^s  insured  not  only  by  the  police,  but 

that  for  any  negl'.  -  of  water. 

rocket,  defendar  -v:e,  if  any,  in  discharging  the  rocket,  there 

was  no  evider         ^^"d  ^^e  claim  must  be  based  on  the  maxim  res 
made  for  wi'        '^^^  ^^  we  have  already  seen,  any  claim  on  this 
erly  dirccte      ^med ;  and,  if  it  were  not,  still  it  could  not  avail, 
B      en      ^  negligence,  if  any,  was  that  of  an  independent  con- 
tV\^y     ?*^^  argument  seems  to  be  that  notwithstanding  the  un- 
^      //t/cd  proof  showed  that  Romain  was  employed  as  a  fire- 
Er^y^ert    for    a   lump    sum    to   set*  off  certain  designated 
P  f^tyis  on  defendant's  property,  and  was  not  controlled  in 
r?    ^^W  ^y  defendant  or  its  agents  as  to  the  method  and  de- 
I    ftoi  his  work,  except  the  place  and  time  of  its  performance, 
'jj  that  none  of  the  employees  of  the  defendant  had  anything 
^0  with   setting  off  the  fireworks,  and  their  duties  were  con- 
yf/jed  to  keeping  the   crowd  back,   nevertheless  this  co-operatic«i 
yu  the  management  of  the  entertainment  made  Romain  a  serv- 
ant and  not  an  independent  contractor. 

In  26  Cyc.  1546,  an  independent  contractor  is  defined  to  be  one 
who,  "carrying  on  an  independent  business,  contracts  to  do 
a  piece  of  work  according  to  his  own  methods,  and  without 
being  subject  to  the  control  of  his  employer  as  to  the  means 
by  which  the  result  is  to  be  accomplished,  but  only  as  to  the 
result  of  the  works."  The  evidence  for  the  plaintiff  brought 
Romain  fully  within  the  definition  just  quoted,  and  which  we 
deem  adequate  for  the  purpose  of  this  case.  It  follows,  there- 
fore, that  for  any  negligence  of  himself  or  his  own  employees 
in  setting   off  the  fireworks,  the  defendant  is  not  responsible. 


f 
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^/.  -owlcy  V.  Fireworks  Co.,  183  N.  Y.  353,  76  N. 

vC     ^*,.  A.  (N.  S.)  330,  cited  for  plaintiff,  is  really 

^     ^^Y  ^f  for  the  defendants  in  that  question  were 

,;:     ^\   ^yf  ••d  to  give  the  exhibition. 

'^  t-'   ^v    ^'^*^v  "'idence  of  negligence  of  defendant,  in 

^s^  *\\^  ^     '  N^^  ^  ^or  giving  and  witnessing  the  exhi- 

-.J  .\  nV     '^\v    ^  ;v  ^  Romain  is  not  imputable  to  de- 

^^>.^\^^       "^  ^  ^.                                   «-etense  that  defendant  failed  to 

\^*^"*^ -^^      S^  ^ul  and  competent  contractor, 

%/  \  ^"•''     .J\  V                                lay  hold  of,  and  the  nonsuit 


U*'^^  .xid  White,  J  J.,  dissent. 


>'v 


Chicago  &  E.  R.  Co.  v.  Ponn. 

-icuit  Court  of  Appeals,  Sixth  Circuit,  November  7,  1911.) 

[191  Fed.  Rep.  682.] 

Master  and  Servant — Master's  Liability  for  Injury  to  Servant — 
Unsafe  Place  to  Work. — Plaintiffs'  intestate,  a  boy  17  years  old,  in 
the  employ  of  defendant  railroad  company  at  its  roundhouse,  while 
assisting  to  turn  an  engine  on  the  turntable  at  night,  was  struck 
by  the  pilot  of  the  engine,  which  projected  beyond  the  edge  of  the 
table,  and  killed.  The  place  was  not  lighted,  and  there  was  no 
planking  kround  the  table,  which  left  the  rails  of  the  surrounding 
tracks  projecting  above  the  ground.  The  table  was  not  large  enough 
to  hold  the  more  modern  engines,  such  as  the  one  being  turned, 
without  leaving  the  pilot  projecting  from  three  to  five  feet,  and 
for  some  reason  not  shown  would  not  turn  readily  with  such  en- 
gines, except  in  one  direction,  which  required  those  operating  it  to 
work  with  the  pilot  following  them.  Plaintiff's  intestate  apparently 
stumbled  on  a  rail,  and  was  caught  by  the  pilot  close  behind  him. 
Held,  that  such  evidence  sustained  a  finding  that  defendant  was 
negligent  in  failing  to  provide  a  reasonably  safe  place  for  the  em- 
ployees to  work. 

Trial — Motion  for  Directed  Verdict — Weight  of  Evidence. — In  an 
action  against  a  master  for  injury  to  a  servant  in  which  defendant 
relies  on  the  defenses  of  assumed  risk  and  contributory  negligence 
the  court  is  not  warranted  in  directing  a  verdict  for  defendant  if 
there  is  any  evidence  which,  if  believed  by  the  jury,  would  negative 
such  claims. 

Master  and  Servant — Master's  Liability  for  Injury  to  Servant — 
Assumption  of  Risk.* — The  only  kind  of  knowledge  on  the  part  of 

♦See  second  foot-note  of  Baltimore,  R.  Co.  v.  Taylor  (C.  C.  A.), 
41  R.  R.  R.  717,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  717;  foot-note  of  Kin- 
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an  employee  which  will  bar  a  recovery  for  an  injury  on  the  ground 
of  assumption  of  the  risk  is  actual  knowledge,  not  only  of  condi- 
tions, but  of  the  risk  resulting. 

Master  and  Servant — Master's  Liability  for  Injury  to  Servant — As- 
sumption of  Risk. — A  boy  of  17,  employed  about  a  railroad  round- 
house, who,  while  assisting  others  in  turning  an  engine  on  a  turn- 
table by  means  of  a  lever,  was  struck  and  killed  by  the  pilot  of  the 
engine  which  projected  beyond  the  edge  of  the  table,  was  not  charge- 
able with  assumption  of  the  risk  as  matter  of  law,  where  he  had 
been  employed  at  the  work  but  10  days,  and  it  was  ordinarily  not 
dangerous,  and  during  each  night  at  which  time  the  injury  occurred 
there  was  but  one  engine  came  in  of  such  length  as  to  project  so  as 
to  subject  those  operating  the  table  to  danger. 

Master  and  Servant — Action  for  Injury  to  Servant — Questions^  for 
Jury. — If  there  is  uncertainty  as  to  the  contributory  negligence  of  a 
servant  injured  while  performing  his  work,  whether  it  arises  from 
conflict  in  the  evidence  or  because  different  inferences  might  rea- 
sonably be  drawn  from  the  facts,  the  question  is  one  for  the  jury. 

Master  and  Servant — Action  for  Injury  to  Servant — Evidencct — 
Where  the  petition  in  an  action  to  recover  for  the  injury  of  an  em- 
ployee while  assisting  to  operate  a  turntable  alleged  that,  when  cer- 
tain engines  were  being  turned,  the  table  could  only  be  moved  in 
one  direction,  which  defective  condition  was  known  to  defendant 
railroad  company,  evidence  that  it  was  a  custom  of  the  employees 
to  turn  it  only  in  such  direction,  although  it  subjected  them  to 
greater  danger,  was  admissible  in  support  of  both  of  such  allegations. 

Death — ^Wrongful  Death — Evidence. — Upon  the  question  of  the 
damages  recoverable  for  the  death  of  an  employee,  the  testimony 
of  one  having  knowledge  of  the  fact  as  to  his  average  earnings  was 
admissible. 

Appeal  and  Error — Questions  Reviewable — Excessive  Damages. — 
The  question  of  the  amount  of  damages  recoverable  for  the  death 
of  plaintiff's  intestate,  where  it  has  been  determined  by  a  jury  in  a 
federal  court  and  the  trial  court  has  held  their  verdict  not  excessive, 
is  not  reviewable  by  an  appellate  court. 

Appeal  and  Error — Evidence — Precautions  against  Recurrence  of 
Injury.J — The  admission  of  evidence  in  an  action  to  recover  dam- 
ages for  the  death  of  a  railroad  employee,  alleged  to  have  been  due 


dellan  v.  Mt.  Washington  Ry.  Co.  (N.  H.),  41  R.  R.  R.  430,  64  Am. 
&  Eng.  R.  Cas.,  N.  S.,  430;  first  foot-note  of  Cleveland,  etc.,  Ry. 
Co.  V.  Powers  (Ind.).  33  R.  R.  R.  563,  56  Am.  &  Eng.  R.  Cas.,  N.  S., 
563. 

tSee  extensive  note,  18  R.  R.  R.  321,  41  Am.  &  Eng.  R.  Cas..  N. 
S.,  321 :  first  foot-note  of  Florida  E.  C.  Ry.  Co.  i\  Lassiter  (Fla.), 
37  R.  R.  R.  600,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  600. 

tSee  last  foot-note  of  Felske  v.  Detroit  United  Ry.  (Mich.).  41  R. 
R.  R.  422,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  422;  first  foot-note  of  St. 
Louis,  etc..  Ry.  Co,  v.  Walker  (Ark.),  33  R.  R.  R.  46,  56  Am.  & 
Eng.    R.   Cas.,   N.    S.,   46. 
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to  a  defective  turntable,  that,  after  the  injury,  the  table  was  recon- 
structed, was  not  prejudicial  error,  where  the  jury  were  instructed  not 
to  consider  it  on  the  question  of  defendant's  negligrence  in  using  the 
old  table. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio. 

Action  by  Mary  K.  Ponn,  administratrix  of  the  estate  of 
Edward  J.  Ponn,  deceased,  against  the  Chicago  &  Erie  Railroad 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Action  for  damages  for  the  alleged  wrongful  death  of  the  de- 
cedent, defendant's  employee. 

Ponn,  a  boy  17  years  and  8  months  old,  was  in  the  employ  of 
the  Chicago  &  Erie  Railroad  Company,  at  Marion,  Ohio,  as  a 
laborer  at  and  about  its  turntable  and  roundhouse.  His  employ- 
ment began  8  or  10  days  prior  to  the  accident  which  caused  his 
death.  A  part  of  his  duties  was  to  assist  in  turning  the  table  upon 
which  locomotives  were  run  and  turned,  to  give  the  direction  de- 
sired in  taking  them  into  the  roundhouse  after  a  trip,  or  from 
the  roundhouse  prior  to  beginning  a  trip. 

His  duties  began  at  6  in  the  evening  and  ended  at  6  in  the 
morning.  The  turntable  was  old,  and  was  installed  in  a  pit  which 
had  theretofore  been  used  for  another  turntable.  It  consisted  of 
two  girders  carrying  the  track  upon  which  the  engines  were  run. 
The  girders  rested  on  a  disc  at  the  center  turning  upon  some  16 
rollers,  operating  in  a  circular  channel,  the  center  construction 
resting  upon  solid  masonry.  Underneath  the  girders  at  their 
ends  were  rollers  coming  in  contact. with  a  circular  track  in  the 
pit.  This  was  not  for  the  purpose  of  carrying  the  weight  in  turn- 
ing, but  to  uphold  and  support  the  ends  of  the  girders  when  an 
engine  was  run  upon  or  from  the  table.  The  table  at  the  time  of 
the  accident  was  used  to  turn  35  to  40  engines  a  day — many  of 
them  at  night.  For  8  or  10  nights  prior  to  the  accident  the  boy 
Ponn  had  assisted  in  the  operation  of  turning  engines.  When 
an  engine  was  to  be  turned,  it  was  run  upon  the  turntable  and 
balanced  there,  or  "spotted,"  as  it  was  called;  the  engine  being 
disposed  in  such  a  way  that  the  center  of  equilibrium  would  be 
at  or  near  the  center  of  the  turntable.  With  all  of  the  engines  in 
use  at  that  time  and  turned  on  this  table,  excepting  two,  the  di- 
ameter of  the  table  was  of  sufficient  length  to  permit  them  to  be 
spotted  in  such  a  way  that  no  part  of  the  engine  projected  over 
the  edge  of  the  turntable  and  the  pit  in  which  it  operated.  On 
the  adjacent  ground  there  were  some  10  sets  of  tracks  leading 
from  the  turntable  to  the  stalls  of  the  roundhouse,  or  forming 
the  tracks  of  the  main  line,  as  it  is  called,  leading  off  towards  the 
tracks  upon  which  the  engine  made  its  trips.    A  part  of  such  ad- 
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jacent  ground  had  no  tracks  upon  it,  and  there  was  no  board  walk 
or  other  walk  on  the  land  adjacent  to  the  turntable;  the  ground 
being  level  with  the  tops  of  the  ties,  thus  leaving  the  rails  their 
full  height  above  the  ground. 

Two  of  the  company's  engines  of  recent  type  were  longer  than 
the  others.  The  pilot  of  a  long  engine,  when  spotted,  projected 
certainly  as  far  as  three  feet  over  the  periphery  of  the  turntable, 
and  it  may  be  as  much  as  five  feet  on  the  night  when  the  accident 
occurred.  Near  the  end  of  the  tracks  at  each  end  of  the  table, 
there  was  a  handbar  or  lever  fastened  to  the  table  in  such  a  way 
that  it  reached  out  above  the  surface  of  the  rails  and  inclined 
outwardly  and  obliquely  therefrom.  The  table  was  turned  by 
pushing  upon  these  levers.  There  were  two  ways  of  pushing 
upon  the  lever  when  one  of  the  longer  engines  was  being  turned. 
One  was  by  facing  the  side  of  the  projecting  pilot  and  pushing, 
in  which  case  the  operators  followed  the  pilot;  an  operation  in- 
volving no  danger.  This  is  described  in  the  case  as  the  "ri^t" 
way.  The  other  way  of  pushing  was  to  get  between  the  lever 
and  the  pilot,  and  push  with  the  pilot  following.  This  is  called 
in  the  case  the  "wrong"  way.  As  the  pilot  came  to  a  point  called 
the  nose  and  the  bar  proceeded  obliquely  from  the  line  of  the 
turntable  track,  there  was,  when  one  of  the  large  engines  was  be- 
ing turned,  a  wedge-shaped  space  between  the  lever  and  the 
pilot.  In  practice  the  operators  were  accustomed  to  turn  the 
large  engines  the  "wrong"  way.  The  reason  for  this  was  that  in 
turning  such  engines  the  table  turned  the  "right"  way  with  great 
difficulty,  and  sometimes  would  not  turn  at  all.  On  one  occasion 
an  engine  on  one  of  the  other  tracks  was  used,  by  attaching  a 
chain  to  the  engine  to  be  tiu-ned,  to  pull  the  turntable  around  by 
main  force.  On  the  night  in  question,  at  2 :30  o'clock,  when  the 
operators,  including  Ponn,  started  to  turn  the  large  engine  the 
"right"  way,  they  were  unable  to  do  so,  and  thereupon  pushed  it 
the  "wrong"  way,  and,  when  they  came  to  the  first  track  pror 
jecting  above  the  level  of  the  ground,  Ponn  probably  caught  his 
foot  on  the  rail,  was  struck  by  the  pilot  following,  and  was  fatally 
injured  between  it  and  the  rail. 

Only  one  long  engine  was  turned  each  night.  There  were  no 
fixed  lights  at  or  near  the  turntable.  The  headlight  of  the  loco- 
motive cast  its  light  foward,  and  not  down.  There  was  evidence 
tending  to  show  that  some,  at  least,  of  the  men  carried  lanterns. 
Just  why  to  a  certainty  the  table  turned  with  diflf\culty,  or  not  at 
all,  when  pushed  the  "right"  way  during  the  operation  of  turning 
a  large  locomotive,  does  not  appear.  One  of  the  witnesses  laid 
the  fault  to  a  broken  roller.  That  was  a  mere  conjecture.  It  is 
very  probable,  and  the  testimony  warrants  the  inference,  that 
when  the  larger  engines  were  attempted  to  be  balanced  or  spot- 
ted, the  center  of  equilibrium  was  located  some  distance  beyond 
the  center  of  the  table  and  towards  the  pilot  end  projecting  three 
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to  five  feet  over  the  periphery.  Under  such  circumstances  the 
operation  of  turning  would  naturally  be  attended  with  difficulty, 
though  why  the  table  turned  more  easily  one  way  than  the  other 
does  not  appear. 

On  the  night  in  question  Ryan  and  Landon,  employees  in  sim- 
ilar service  with  Ponn,  one  of  whom  had  been  engaged  in  that 
service  for  many  years,  men  of  mature  years,  handling  the  lever 
at  the  pilot  end,  and  another  employee  at  the  opposite  lever,  after 
attempting  to  push  the  engine  the  "right"  way  and  failing,  there- 
upon pushed  it  the  "wrong"  way.  Ryan  was  near  the  end  of  the 
lever,  Landon  next  to  him,  and  Ponn  next  and  nearest  the  engine. 
No  part  of  the  pilot  was  behind  Ryan  and  Landon,  while  Ponn 
had  immediately  behind  him  about  a  foot  of  the  projecting  pilot. 
The  distance  between  the  rear  of  Ponn*s  feet  and  legs  and  edge 
of  the  pilot  was  not  shown,  but  was  said  to  be  short.  One  Ber- 
ger,  who  had  spotted  the  engine,  came  down  to  assist  in  the  oper- 
ation by  placing  his  hands  on  Landon's  hips  and  pushing.  The 
operation  of  turning  was  usually  performed  by  four  men — three 
at  the  pilot  end. 

PlaintiflF  charged  negligence,  in  that  defendant  failed  to  afford 
safe  machinery  and  appliances  with  which  Ponn  was  required  to 
work,  and  a  safe  place  wherein  to  work,  and  in  failing  to  provide 
a  proper  and  sufficient  turntable  for  the  use  to  which  it  was  put 
on  that  night,  and  for  a  long  time  prior  thereto ;  in  that  the  table 
was  unsuitable  for  the  use  of  locomotives  of  improved  type,  such 
as  the  two  locomotives  referred  to  were;  in  that  the  levers  and 
handbars  were  maintained  in  dangerous  proximity  to  the  tracks 
on  the  table,  which  was  known  to  the  defendant ;  in  that  no  plat- 
form or  path  around  the  pit  in  which  the  turntable  stood  was 
provided,  so  that  the  surface  of  the  rails  would  not  project 
above  the  ground;  in  that  no  good,  or  sufficient,  or  any,  means 
of  lighting  up  the  turntable  was  provided,  and  in  that  no  suffi- 
cient number  of  hands  was  employed  or  additional  arms  or 
handbars  were  provided  for  the  use  of  additional  men. 

For  its  defense  the  defendant  alleged  that  Ponn  had  full 
knowledge  of  the  conditions  surrounding  his  work,  including  the 
fact  that  the  pilot  of  large  locomotives  extended  beyond  the  table 
and  of  all  of  the  dangers  connected  with  his  employment,  and, 
with  such  knowledge,  assumed  the  risk  of  injury;  and,  further, 
that  his  injury  was  due  to  his  own  negligence.    • 

The  case  being  submitted  to  the  jury,  a  verdict  of  $4,000  for 
plaintiff  was  returned. 

At  the  conclusion  of  the  testimony  defendant  moved  for  a 
directed  verdict  on  the  ground  that  plaintiff  was  shown  to  have 
assumed  the  risk  and  to  have  been  guilty  of  contributory  negli- 
gence. The  motion  was  overruled.  Defendant  moved  for  a  new 
trial  on  the  grounds  that  the  motion  for  a  directed  verdict  should 
have  been  granted;    that  the  verdict  was  contrary  to  law  and 
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against  the  weight  of  the  evidence;  that  it  was  excessive;  and 
that  the  court  erred  in  admitting  certain  evidence  which  is  con- 
sidered in  detail  in  the  opinion.  The  motion  was  overruled.  The 
assignments  of  error  involve  the  questions  raised  on  these  mo- 
tions, the  acts  of  the  court  in  refusing  to  charge  the  jury  in  cer- 
tain respects  requested  by  counsel  for  defendant,  and  in  charg- 
ing the  jury  in  certain  other  respects.  All  of  the  matters  com- 
plained of  are  disposed  of  in  the  opinion. 

Frank  Lewis  ( IV.  O.  Johnson  and  Doyle  &  Lewis,  on  the 
brief),  for  plaintiff  in  error. 

H.  N.  Quigley  (Mouser  &  Moloney,  on  the  brief),  for  defend- 
ant in  error. 

Before  Warrington  and  Denison,  Circuit  Judges,  and  Hol- 
LiSTER,  District  Judge. 

HoLUSTER,  District  Judge  (after  stating  the  facts  as  above). 
[1]  When  it  appeared  in  evidence  that  the  turntable  was  of  in- 
sufficient size  to  accommodate  the  longer  and  heavier  engines  of 
the  kind  which  once  each  night  was  turned  on  it,  that  it  was  more 
difficult  to  balance  such  an  engine,  that  the  pilot  of  such  an  en- 
gine projected  a,bout  ?i\t  feet  beyond  the  rim  of  the  table,  that 
turning  the  table  the  "right"  way  with  such  an  engine  on  it  was 
attended  with  great  difficulty,  if  it  could  be  turned  at  all,  and 
that  it  was  the  practice,  in  which  the  foreman  sometimes  partic- 
ipated, to  turn  such  an  engine  the  "wrong"  way — the  jury  were 
justified  in  reaching  the  conclusion  that  the  turntable  could  not 
properly  do  the  work  required  of  it  when  such  engines  were 
turned,  that  turning  it  the  '"wrong"  way  necessarily  exposed  the 
employees  operating  the  table  to  some  danger  from  the  pilot  fol- 
lowing them,  and  hence  the  appliances  for  the  service  required  of 
the  decedent  were  unsuitable,  inadequate,  and  insufficient,  of  all 
of  which  the  employer  had  knowledge.  The  trial  judge  was  of 
the  same  opinion  when  he  in  overniling  the  motion  for  a  new 
trial  held  that  the  verdict,  necessarily  involving  the  question  of 
defendant's  negligence  was  not  against  the  weight  of  the  evi- 
dence. Whether  to  grant  or  deny  such  a  motion  is  within  the 
discretion  of  the  trial  judge  and  is  not  ordinarily  reviewable 
here.  Authorities  to  the  point  are  referred  to  hereinafter  in  an- 
other connection. 

Starting,  then,  with  the  established  negligence  of  the  defend- 
ant, we  take  up  the  questions  presented  to  the  trial  judge  by  de- 
fendant's motion  for  a  directed  verdict  at  the  close  of  all  the 
testimony,  and,  on  the  motion  for  a  new  trial,  whether  under  the 
facts  the  decedent  must  be  held  to  have  assumed  the  risk  of  his 
employment,  and  (or)  to  have  been  guilty  of  contributory  n^- 
ligence  as  a  matter  of  law. 

[2]   Upon  considering  the  motion  for  a  directed  verdict  the 
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trial  judge  did  not  weigh  the  evidence,  but  determined  whether 
there  was  any  evidence  which,  if  believed  by  the  jury,  would 
negative  the  defendant's  claim.  It  has  been  decided  by  this  court 
that  such  a  motion  must  be  overruled  when  the  testimony  offered 
by  plaintiff,  if  believed,  supports  the  petition.  Big  Brushy  Coal 
&  Coke  Co.  V.  Williams,  176  Fed.  529,  99  C.  C.  A.  102,  where 
the  authorities  are  noted  at  length  by  Judge  Warrington.  The 
same  reason  must  hold  good  when  there  is  evidence  against  de- 
fendant's claims  of  assumption  of  risk  and  contributory  negli- 
gence. Therefore,  when  the  trial  judge  overruled  the  motion,  it 
was  on  the  theory  that  there  was  at  least  some  e\  idence  incon- 
sistent with  the  defendant's  contentions. 

In  overruling  the  motion  he  said : 

"It  seems  to  me  that  is  a  question  of  fact  whether  by  virtue  of 
the  extent  of  his  employment  and  his  years  and  experience  he 
did  know  and  appreciate  the  dangers  of  it.  If  he  did,  he  cannot 
recover,  but  it  strikes  me  under  all  the  testimony  in  the  case 
there  is  a  question  of  fact  to  present  as  to  whether  he  did  know 
and  appreciate  the  dangers  of  the  position,  so  I  think  the  case 
must  go  to  the  jury" 

He  was  not  then  concerned  with  the  weight  of  the  evidence  on 
these  points.  When,  however,  he  came  to  consider  the  motion  for 
a  new  trial  on  its  various  grounds,  including  the  alleged  error  in 
his  overruling  defendant's  motion  for  a  directed  verdict,  his  du- 
ties required  him  to  weigh  the  evidence  for  the  purpose  of  as- 
certaining if  there  was  any  evidence  which  would  warrant  a 
verdict,  and  his  conclusion,  involving  a  matter  of  discretion,  is 
not  ordinarily  reviewable  on  error.  Big  Brushy  Coal  and  Coke 
Co.  V.  Williams,  supra. 

These  rules  would  ordinarily  preclude  any  consideration  of  the 
evidence  on  review.  But  it  is  defendant's  earnest  contention  that 
the  undisputed  evidence  shows  an  assumption  by  the  decedent  of 
the  risks  of  his  employment  and  shows  his  contributory  negli- 
gence, and  that  there  is  no  evidence  tending  to  show  the  con- 
trar>'.  If  defendant  is  right,  then  there  was  no  evidence  to  be 
weighed  and  the  questions  involve  considerations  purely  of  law. 

The  subjects  of  assumption  of  risk  and  contributory  negli- 
gence are  much  confused  in  many  of  the  decisions.  They  are 
entirely  distinct.  One  has  to  do  with  contract,  and  the  other  rests 
in  tort.  "Assumption  of  risk,"  says  Judge  Taft,  "is  a  term  of 
the  contract  of  employment,  express  or  implied  from  the  circum- 
stances of  the  employment,  by  which  the  servant  agrees  that  dan- 
gers of  injury  obviously  incident  to  the  discharge  of  the  serv- 
ant's duty  shall  be  at  the  servant's  risk."  Narramore  v.  Cleve- 
land, C,  C.  &  St.  L.  Ry.  Co.,  96  Fed.  298,  301,  37  C.  C.  A.  499, 
501  (48  L.  R.  A.  68). 

Judge  Sanborn,  dealing  with  the  same  subjects  and  the  distinc- 
tion between  them,  says: 
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'Assumption  of  risk  is  the  voluntary  contract  of  an  ordinarily 
prudent  servant  to  take  the  chances  of  the  known  or  obvious 
dangers  of  his  employment,  and  to  relieve  his  master  of  liability 
therefor.  Contributory  negligence  is  the  casual  action  or  omis- 
sion of  the  servant  without  ordinary  care  of  the  consequences/' 
St.  Louis  Cordage  Co.  v.  Miller,  126  Fed.  495,  502,  61  C.  C.  A. 
477,484  (6C.  C  A.  551). 

Looking  for  guidance  to  the  latest  definitions  of  these  sub- 
jects, as  given  by  the  Supreme  Court,  we  find  from  the  pen  of  Mr. 
Justice  Day  in  Schlemmer  v.  Buffalo,  etc.,  Ry.  Co.,  220  U.  S. 
590.  596,  31  Sup.  Ct.  561,  563  f55  L.  Ed.  596),  the  following: 

"In  the  absence  of  *  *  *  such  obvious  dangers  that  no 
ordinarily  prudent  person  would  incur  them,  an  employee  is  held 
to  assume  the  risk  of  the  ordinary  dangers  of  the  occupation 
into  which  he  is  about  to  enter,  and  also  those  risks  and  dangers 
which  are  known  or  are  so  plainly  observable  that  the  employee 
may  be  presumed  to  know  of  them,  and,  if  he  continues  in  the 
master's  employ  without  objection,  he  takes  upon  himself  the 
risk  of  injury  from  such  defects.  Choctaw,  etc.,  R.  Co.  v.  Mc- 
Dade,  191  U.  S-  64,  67,  68  [24  Sup.  Ct.  24,  48  L.  Ed.  96],  and 
former  cases  in  this  court  therein  cited.  Contributory  negli- 
gence, on  the  other  hand,  is  the  omission  of  the  employee  to  use 
those  precautions  for  his  own  safety  which  ordinary  prudence 
requires." 

Treating  the  subject  of  assumption  of  risk  separately,  inquiry 
is  directed  to  the  ordinary  dangers  of  the  occupation  the  boy 
Ponn  entered.  The  accident  happened  at  2:30  o'clock  in  the 
morning.  It  does  not  appear  at  what  hour  the  large  engine  was 
turned  each  night.  It  is  a  fair  presumption  that  it  was  at  the 
same,  or  about  the  same  hour,  each  night.  Ordinarilv  no  danger 
attended  the  operation  of  turning  engines.  It  was  only  when  the 
long  heavy  engine  came  along,  once  each  night,  that  anv  danger 
was  present.  Ponn  entered  an  emplovment  in  which  he  appar- 
ently was  exposed  to  no  danger  at  all.  When  danger  arose  in 
the  course  of  his  employment,  he  as  a  matter  of  contract  assumed 
the  risk  if  he  knew  it,  or  if  it  was  so  plainly  observable  that  he 
would  be  presumed  to  know  of  it.  Everv  one  might  aeree  that 
Ponn  knew  of  the  defect  in  the  turntable  which  reouired  the 
turning  of  the  longf  heavv  engines  the  "wrong"  way,  but  it  is  not 
so  clear  that  he  knew  of  the  risks  of  the  operation,  or  that  they 
were  plainly  observable  to  him.  "There  is  a  distinction."says 
Tudefe  Lurton,  "between  knowledee  of  defects  *  *  *  and 
knowledcre  of  the  risks  resulting  froiri  such  defects."  National 
Steele  Co.  v.  Hore,  155  Fed.  62,  65,  83  C.  C.  A-  578,  581. 

[31  The  onlv  kind  of  knowledge  which  on  the  ground  of  as- 
sumption of  risk  will  bar  a  recoverv  is  actual  knowledge.  Tex. 
&  Pac.  R.  Co.  V.  Swearingen,  196  U.  S.  51,  25  Sup.  Ct.  164,  49 
L.  Ed.  382. 
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There  was  no  direct  evidence  on  the  subject  of  Ponn's  actual 
knowledge.  Hence  the  given  physical  facts,  the  age  of  the  boy, 
the  extent  of  his  experience,  the  time  of  night,  the  infrequency 
of  operation,  are  all  circumstances  bearing  on  the  ultimate  fact 
of  the  extent  of  his  knowledge. 

[4]  The  impression  made  by  the  testimony  and  the  inferences 
to  be  drawn  therefrom  impels  us  to  assert  with  some  certainty 
that  the  question  of  the  extent  of  his  knowledge  is  one  upon 
which  fair-minded  men  might  differ.  The  test  of  the  propriety 
of  submitting  the  question  to  the  jury  is  whether  reasonable  men 
would  differ  in  the  conclusion  to  be  drawn  from  the  evidence. 
If  a  verdict  against  the  claim  of  assumption  of  risk  could  rea- 
sonably be  found  by  the  jury  in  the  honest  discharge  of  their  duty, 
the  question  must  be  submitted  to  them-  Pressed  Steel  Car  Co. 
V.  Weisser,  180  Fed.  663,  103  C.  C.  A.  629.  Unless  the  assump- 
tion of  risk  is  so  plainly  evident  as  to  require  the  jury  to  be  in- 
structed to  find  against  the  plaintiff,  the  question  is  properly  left 
to  their  determination.  Choctaw,  etc.,  R.  Co.  v.  McDade,  191 
U.  S.  64,  68,  69,  24  Sup.  Ct.  24,  48  L.  Ed.  96 ;  Pennsylvania  R. 
Co.  V,  Jones,  123  Fed.  753,  59  C.  C.  A.  87. 

In  the  charge  to  the  jury  the  trial  judge  said: 

"The  deceased  as  an  employee  of  the  railroad  company  as- 
sumed the  risks  of  his  employment  which  were  known  and  ap- 
preciated by  him." 

He  expressed  himself  the  same  way  in  giving  his  reasons  for 
overruling  the  motion  for  a  directed  verdict. 

The  word  "appreciated"  in  this  connection  does  not  mean 
more  than  actual  knowlede^e.  It  does  not  mean  less  than  that. 
It  is  frequently  lused  in  the  decisions  as  the  trial  judefe  used  it. 
In  Crawford  v.  American  Steel,  etc.,  Co.,  123  Fed.  275,  280,  59 
C.  C.  A.  293,  298,  Judge  Wallace  says: 

"He  Fthe  emplovee]  is  presumed  to  have  known  and  appre- 
ciated all  such  risks  as  were  open  and  obvious  to  ordinary  ap- 
prehension." 

It  is  said  in  Mundle  v.  Hill  Mfg.  Co.,  86  Me.  400,  405,  30  Atl- 
16.  18: 

"One  does  not  voluntarily  assume  a  risk,  within  the  meaning 
of  the  rule  that  debars  a  recoverv,  when  he  merelv  knows  there 
is  some  dansfer,  without  appreciating  the  danger.  *  *  *  If  he 
comprehends  the  nature  and  the  degree  of  the  danger,  and 
voluntarily  takes  his  chance,  he  must  abide  the  conse- 
quences.   *    *    *" 

The  question  was  properly  submitted  to  the  jury. 

There  is  little  difficultv  in  disposincj"  of  the  defendant's  com- 
plaint of  the  wav  the  trial  court  dealt  with  the  subject  of  con- 
tribiitorv  neelip^ence.  Mr.  Justice  Day's  definition  is  but  a  re- 
statement of  the  rule  of  prarticallv  universal  adoption  in  the 
courts  of  the  United  States  and  in  the  state  courts. 
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The  fact  of  negligence  is  not  usually  to  be  established  by  di- 
rect proof,  but  from  inferences  arising  from  the  facts.  McGhee 
V.  Campbell,  101  Fed.  937,  940,  42  C.  C.  A-  94.  Given  the  facts 
surrounding  Ponn,  his  age,  his  experience,  or  want  of  it,  the 
time  the  accident  happened,  the  condition  of  light  or  darkness, 
his  knowledge  of  the  physical  facts  and  their  relation  to  each 
other,  the  infrequency  of  the  operation,  the  extent  of  his  appre- 
ciation of  danger,  the  fact  that  men  older  and  of  more  expe- 
rience than  he  were  associated  with  him  in  the  operation,  the 
question  arises,  whether  reasonable  men,  when  considering  Ponn's 
conduct,  might  differ  in  the  inferences  to  be  drawn  from  the 
facts  proved. 

[5]  We  are  not  prepared  to  say  that  there  would  be,  among 
such  men,  an  unanimity  of  opinion  that  Ponn  was  guilty  of  con- 
tributory negligence.  If  there  is  uncertainty,  it  is  immaterial 
whether  it  arises  from  conflict  in  the  testimony,  or  because  dif- 
ferent inferences  from  undisputed  facts  might  be  drawn  by  rea- 
sonable men  in  the  honest  discharge  of  their  duties.  But,  if  un- 
certainty (in  some  of  the  cases  '*doubt")  exists,  the  case  must  go 
to  the  jury.  Dunlap  r.  Railroad  Co.,  130  U.  S-  649,  9  Sup.  Ct. 
647,  32  L.  Ed.  1058;  Washington,  etc.,  R.  R.  Co.  v.  McDade,  135 
U.  S.  555,  10  Sup.  Ct.  1044,  34  L.  Ed.  235 ;  Grand  Trunk  Ry.  Co. 
V.  Ives,  144  U.  S.  408,  12  Sup.  Ct.  679,  36  L.  Ed.  485 ;  Tex.  & 
Pac.  Ry.  Co.  v.  Cox.  145  U.  S.  593,  12  Sup.  Ct.  905,  36  L-  Ed. 
829;  Northern  Pac.  R.  Co.  v.  Egeland,  163  U.  S.  93,  16  Sup.  Ct. 
975,  41  L-  Ed.  82;  McDermott  v.  Severe,  202  U.  S.  601,  604,  26 
Sup.  Ct.  709;  50  L.  Ed.  1162;  Steamship  Co.  v.  United  States, 
205  U.  S.  187,  190,  191,  27  Sup.  Ct.  480,  51  L.  Ed.  764;  McGhee 
V,  Campbell,  101  Fed.  937,  42  C.  C.  A-  94;  Hocking  v.  Hamilton, 
122  Fed.  417,  59  C.  C.  A.  43 ;  Haynie  v.  Tennessee  Coal,  etc.,  Co.. 
175  Fed.  55,  99  C.  C.  A.  71 ;  Winters  r.  B-  &  O.  R.  R.  Co.,  177 
Fed.  44,  100  C.  C.  A.  462. 

"It  is  well  settled,'*  says  Mr.  Justice  Brewer,  "that,  where 
there  is  uncertainty  as  to  the  existence  of  either  negligence  or 
contributory  negligence,  the  question  is  not  one  of  law,  but  of 
fact,  and  to  be  settled  by  a  jury ;  and  this  whether  the  uncertainty 
arises  from  a  conflict  in  the  testimony,  or  because,  the  facts  being 
undisputed,  fair-minded  men  will  honestly  draw  different  con- 
clusions from  them."  Richmond,  etc.,  R.  Co.  z\  Powers,  149 
U.  S.  43,  45,  13  Sup.  Ct.  748,  749  (37  L.  Ed.  642). 

From  these  considerations  it  is  clear  the  trial  judge  had  no 
choice  but  to  overrule  the  motion  for  a  directed  verdict,  both  as 
to  assumption  of  risk  and  contributory  negligence.  We  are  not 
required  to  decide  whether  the  verdict  was  against  the  weight  of 
the  evidence  on  these  subjects  or  not,  for,  having  found  that 
there  was  evidence  properly  submitted  to  the  jury  and  that  the 
trial  judge,  after  weighing  the  evidence,  and  in  considering  the 
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motion  for  a  new  trial,  in  the  exercise  of  his  discretion,  over- 
ruled it,  this  court  is  bound  by  his  decision. 

In  defendant's  behalf  numerous  cases  are  cited  to  the  point 
that  when  an  employee  has  the  choice  of  two  ways  of  doing  his 
work,  one  safe  and  the  other  dangerous,  it  is  his  duty  to  select 
the  safe  way.  This  could  only  apply  to  this  case  on  the  theory 
that  as  a  matter  of  law  the  court  must  say  it  was  Ponn's  duty  to 
select  in  his  work  the  lever  opposite  the  pilot  end  of  the  engine. 
It  does  not  appear  that  the  engine  could  be  moved  either  the 
"right"  way  or  the  "wrong '  way,  with  only  two  men  at  each 
lever.  It  does  not  appear  that  Ponn  had  any  choice  between 
these  two  ways,  if  the  engine  was  to  be  turned  at  all. 

Aside  from  this,  however,  and  appreciating  the  fact  that  he 
could  not  have  been  injured  if  he  had  worked  on  the  opposite 
lever,  the  question  was  still  for  the  jury  whether  or  not  under 
all  the  facts  he  conducted  himself  with  due  regard  for  his  own 
safety. 

Defendant  assigns  as  error  the  admission  of  evidence  of  a  sim- 
ilar accident  eight  or  nine  years  before.  This  evidence  was  ad- 
mitted as  tending  to  show  the  existence  of  a  condition  known  to 
the  defendant  and  the  danger,  known  to  it.  Defendant  does  not 
claim  its  inadmissibility  for  these  purposes,  but  because  there  was 
no  evidence  showing  that  it  was  the  same  turntable,  and  in  sub- 
stantially the  same  condition.  There  was  evidence  tending  to  show 
both  facts.  Aldrich,  the  man  who  testified  concerning  his  own  in- 
jury at  that  time,  said  he  was  hurt  while  working  on  and  about  the 
turntable,  that  it  was  the  same  turntable,  and  that  "this  table  was 
in  substantially  the  same  condition'*  during  all  of  the  time  he  had 
known  it,  a  period  dating  before  his  own  accident  and  up  to  and 
including  the  night  Ponn  was  injured.  He  reported  the  accident 
to  defendant's  foreman.  Counsel  was  at  liberty  both  to  cross-ex- 
amine and  to  introduce  evidence  in  contradiction  or  explanation 
of  Aldrich's  testimony,  but  did  not  see  fit  to  do  so.  Defendant  has 
no  cause  to  complain. 

[6]  The  evidence  tending  to  show  a  custom  or  practice  on  the 
part  of  the  employees,  sometimes  participated  in  by  the  foreman, 
to  turn  the  engine  the  "wrong"  way,  was  clearly  admissible  for 
the  purpose  of  showing  the  fact  of  the  defect  in  the  operation  of 
the  table,  the  knowledge  of  it  by  defendant,  both  alleged  in  detail 
in  the  petition,  and  as  reflecting  upon  the  conduct  of  a  boy  Ponn*s 
age,  when  influenced,  as  the  jury  might  determine,  by  the  example 
of  older  and  more  experienced  employees  in  the  same  service. 

[7]  There  was  no  error  in  permitting  the  administratrix, 
Ponn's  sister,  to  testify  to  the  amount  of  wages  he  was  capable 
of  earning.  Her  answer  was  that  the  amount  was  about  $1.50 
to  $2  a  day,  and  was  the  only  direct  evidence  on  the  subject  of 
damages.  The  ultimate  fact  to  be  found  by  the  jury  was  what 
sum  of  money   (within  the  statutory  limit)   would  compensate 
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the  beneficiaries  for  the  loss  they  had  sustained  by  Ponn's  death. 
His  earning  power  or  capacity  to  earn  money  was  an  element 
bearing  directly  upon  the  ultimate  fact,  because  it  had  probative 
force.  The  sister  to  whom  Ponn  paid  all  his  wages  was  certainly 
qualified  to  testify  as  to  his  earning  power.  However,  counsel 
for  defendant  did  hot  cross-examine  on  the  subject,  and,  al- 
though defendant  knew  better  than  any  one  else  could  possibly 
know  how  much  it  was  paying  Ponn,  it  failed  to  offer  any  testi- 
mony on  the  subject.  Under  these  circumstances,  defendant  can- 
not successfully  claim  prejudicial  error. 

[8]  The  assignment  of  error  that  the  verdict  was  excessive 
does  not  present  a  matter  to  which  this  court  can  give  considera- 
tion. The  question  of  the  amount  of  damages  was  tried  by  the 
jury,  and,  on  motion  for  a  new  trial,  the  verdict  was  held  not  to 
be  excessive.  This  fact  is  not  re-examinable  in  the  appellate  courts 
of  the  United  States.  Parsons  v.  Bedford,  3  Pet.  433,  448,  449. 
7  L.  Ed.  732 ;  Railroad  Co.  v.  Fraloff,  100  U.  S.  24,  31,  25  L.  Ed. 
531;  iEtna  Life  Ins.  Co.  v.  Ward,  140  U.  S.  76,  91,  11  Sup.  Ct. 
720,  35  L.  Ed.  371 ;  Lincoln  v.  Power,  151  U.  S.  436,  438,  14  Sup. 
Ct.  387,  38  L.  Ed.  224;  N.  Y.,  etc.,  R.  R.  Co.  v.  Winter.  143  l\ 
S.  60,  75,  12  Sup.  Ct.  356,  36  L.  Ed.  71 ;  Shauer  v,  Alterton,  151 
U.  S.  607,  626,  14  Sup.  Ct.  442,  38  L.  Ed.  286;  Davidson  S.  S. 
Co.  V.  United  States,  205  U.  S.  187,  192,  27  Sup.  Ct.  480,  51  L. 
Ed.  764;  Herencia  v.  Guzman,  219  U.  S.  44,  45,  31  Sup.  Ct.  135, 
55  L.  Ed.  81 ;  Graves  v,  Sanders,  125  Fed.  690,  693,  60  C.  C.  A. 
422;  Illinois,  etc.,  R.  Co.  v.  Davies,  146  Fed.  247,  248,  76  C.  C. 
A.  613 ;  Mutual,  etc.,  Co.  v.  Heidel,  161  Fed.  535,  538,  88  C.  C.  A. 
477. 

[9]  Further  error  is  assigned  to  the  admission  of  evidence  of 
the  substitution  after  the  accident  of  a  new  turntable  sufficiently 
long  to  accommodate  all  of  defendant's  engines.  Such  evidence 
is  not  admissible  to  prove  negligence.  Columbia,  etc.,  R.  R.  Co. 
V.  Hawthorne,  144  U.  S.  202.  12  Sup.  Ct.  591,  36  L.  Ed.  405.  In 
that  case  Mr.  Justice  Gray  quotes  the  reasons  for  rejecting  such 
evidence  given  by  Judge  Mitchell  in  Morse  v.  Minneapolis,  etc., 
Ry.  Co.,  30  Minn.  465,  468,  16  N.  W.  358,  359.    It  is  there  said : 

"A  person  may  have  exercised  all  the  care  which  the  law  re- 
quired, and  yet,  in  the  light  of  his  new  experience,  after  an  un- 
expected accident  has  occurred,  and  as  a  measure  of  extreme 
caution,  he  may  adopt  additional  safeguards.  The  more  careful 
a  person  is,  the  more  likely  he  would  be  to  do  so,  and  it  would 
seem  unjust  that  he  could  not  do  so  without  being  liable  to  have 
such  acts  construed  as  an  admission  of  prior  negligence.  We 
think  such  a  rule  puts  an  unfair  interpretation  upon  human  con- 
duct, and  virtually  holds  out  an  inducement  for  continued  neg- 
ligence" 

But  these  reasons  were  not  absent  from  the  mind  of  the 
learned  judge  who  tried  the  case  below.    It  is  true  he  permitted 


Vol  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S       723 

Whitcner  v.  Carolina,  C.  &  O.  R.  Co 

the  evidence  to  go  to  the  jury,  but,  when  he  came  to  charge  the 
jury,  he  said : 

"Evidence  has  been  introduced  to  the  effect  that  this  turntable 
has  been  supplanted  by  a  longer  table  since  this  accident.  That 
evidence  should  not  be  considered  by  you  as  an  admission  by  the 
defendant  that  it  was  negligent  in  the  use  of  this  table  as  applied 
to  this  case.  It  is  shown  by  the  undisputed  practice  that  a  table 
fully  as  long  as  the  engine  is  easier  to  operate  and  more  desir- 
able ;  but  the  evidence  was  properly  admitted  for  other  purposes, 
and,  as  I  say,  should  not  be  taken  as  an  admission  of  negligence 
in  the  operation  of  the  table  at  the  time  the  decedent  was  oper- 
ating it." 

From  such  of  the  proceedings  below  as  the  record  on  error 
now  discloses,  it  does  not  appear  for  what  other  purpose  the  evi- 
dence was  offered  than  in  the  attempt  thereby  to  show  defend- 
ant's negligence  by  such  admission  as  might  be  implied  from  the 
substitution  of  the  new  turntable.  No  injury,  however,  has  re- 
sulted to  the  defendant  by  the  introduction  of  the  testimony  for 
the  reason  that  the  jury  were  expressly  instructed  not  to  consider 
it  in  its  relation  to  the  subject  of  negligence.  Hence  the  appar- 
ent error  was  not  in  any  way  prejudicial  to  the  defendant. 
Choctaw,  etc.,  R.  R.  Co.  v.  McDade,  191  U.  S.  64,  69,  24  Sup. 
Ct.  24,  48  L.  Ed.  96- 

No  error  being  found,  the  judgment  of  the  Circuit  Court  will 
be  affirmed,  with  costs. 


Whitrnkr  v.  Carolina,  C.  &  O.  R.  Co. 

(Supreme  Court  of  North  Carolina,  Dec.  13,  1911.) 

[72   S.   E.   Rep.   1059.] 

Master    and    Servant — Injury    to    Servant — Evidence — Nonsuit.* — 

The  injury  to  an  employee  from  a  piece  of  rock  striking  Him  in 
the  eye,  while  driving  crushed  ballast  under  railroad  ties  with  a 
tamping-  pick,  being  evidently  the  result  of  an  accident,  which  the 
evidence  fails  to  account  for,  a  nonsuit  is  properly  granted. 

Appeal  from  Superior  Court,  McDowell  County ;  Long,  Judge. 

*For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  arises  against  the  master  from  the  fact  that 
his  employee  is  injured,  see  first  foot-note  of  Siglin  v.  Chicago,  etc., 
Co.  (Iowa),  41  R.  R.  R.  682,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  682; 
third  foot-note  of  Fletcher  v.  Freeman-Smith  Lumber  Co.  (Ark.). 
41  R.  R.  R.  137,  64  Am.  &  Eng.  R.  Cas.,  N.  S.,  137;  last  head-note  of 
Hope  V.  Natchez,  40  R.  R.  R.  314,  63  Am.  &  Eng.  R.  Cas..  N.  S., 
314;  first  head-note  of  Louisville  &  N.  R.  Co.  v.  McMillen  (Ky.), 
39  R.  R.  R.  591,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  591. 
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Action  by  H.  W.  Whitener  against  the  Carolina,  Clinchfield  & 
Ohio  Railroad  Company  for  personal  injury  received  from  a 
piece  of  rock  striking  plaintiff  in  the  eye,  while  driving  crushed 
ballast  under  the  railroad  ties  of  defendant's  road  with  a  tamp- 
ing pick.  Defendant's  motion  to  nonsuit  and  dismiss  the  action 
was   sustained,   and   plaintiff   appeals.     Affirmed. 

Pless  &  Wmborne,  for  appellant. 

Hudgins  &  Watson,  A.  Hall  Johnston,  and  /.  Norment  Poufdl, 
for  appellee. 

Per  Curiam.  Upon  a  review  of  the  record  in  this  case,  we 
are  of  opinion  that  his  honor  correctly  sustained  the  motion  to 
nonsuit.  House  v.  Railroad,  152  N.  C-  399,  67  S.  E.  981,  and 
cases  cited;  Dunn  v.  Railroad,  151  N.  C.  313,  66  S.  E.  134.  The 
injury  was  evidently  the  result  of  an  accident,  which  the  evidence 
fails  to  account  for.  Martin  v.  Manufacturing  Co.,  128  N.  C. 
264,  38  S.  E.  876,  83  Am.  St.  Rep.  671. 

Affirmed. 


Kime  v.  Southern  Ry.  Co. 

(Supreme  Court  of  North  Carolina,  Nov.  1,  1911.) 

[72   S.    E.    Rep.   485.] 

Carriers — Carriage   of   Live   Stock — Injuries — Notice   of   Claim.'^ — 

A  provision  in  a  bill  of  lading  covering  a  shipment  of  live  stock, 
making  notice  of  injury  within  five  days  from  the  time  of  the  re- 
moval of  the  live  stock  a  condition  precedent  to  recovery,  is  valid. 

Carriers — Live  Stock — Notice  of  Injury — Failure  to  Give — EfiFect.t 
— Where  the  agent  of  a  carrier  of  live  stock  had,  at  the  time  they 
were  unloaded,  notice  of  injuries  received  by  them  in  transit,  the 
shipper's  failure  to  give  the  notice  required  by  the  bill  of  lading  will 
not  prevent  recovery. 

Carriers — Carriage  of  Live  Stock — Instructions — Evidence  in  Sup- 
port.— In  an  action  against  a  carrier  for  injury  to  live  stock,  the 
shipper  testified  that  when  the  stock  was  unloaded  the  agent  of  the 

♦See  extensive  note,  27  R.  R.  R.  388,  50  Am.  &  Eng.  R.  Cas.,  N. 
S.,  388;  last  foot-note  of  Old  Dominion  S.  S.  Co.  v.  Flanary  &  Co. 
(Va.),  39  R.  R.  R.  345.  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  345;  last  foot- 
note of  Pierson  v.  Northern  Pac.  Ry.  Co.  (Wash.),  39  R.  R.  R.  303, 
62  Am.  &  Eng.  R.  Cas.,  N.  S.,  303;  third  head-note  of  Kime  v. 
Southern  Ry.  Co.  (N.  Car.),  38  R.  R.  R.  704,  61  Am.  &  Eng.  R.  Cas., 
N.  S.,  704;  last  foot-note  of  Mobile,  etc.,  R.  Co.  r.  Brownsville,  etc.. 
Co.  (Tenn.),  37  R.  R.  R.  714,  60  Am.  &  Eng.  R.  Cas..  N.  S.,  714. 

tSee  extensive  note,  27  R.  R.  R.  388,  50  Am.  &  Eng.  R.  Cas.,  N. 
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company  was  near  the  gangway,  and  that  the  stock,  which  consisted 
of  horses  and  mules,  had  to  be  supported  and  steadied,  so  as  to 
keep  them  from  falling  down  the  gangway.  Held,  that  an  instruc- 
tion that  if  the  evidence  of  plaintiff  was  believed,  the  jury  should 
find  that  no  notice  was  given  to  the  carrier  of  the  injuries  was 
erroneous,  being  contrary  to  the  testimony  in   question.  • 

Appeal  from  Superior  Court,  Alamance  County;  Daniels, 
Judge. 

Action  by  H.  G.  Kime  against  the  Southern  Railway  Company. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Reversed  and 
remanded. 

This  is  an  action  to  recover  damages  for  injury  to  stock  trans- 
ported by  the  defendant  railroad. 

The  plaintiff  offered  evidence  tending  to  prove  that  21  horses 
and  3  mules  were  received  by  the  defendant  from  a  connecting 
common  carrier,  and  that  they  were  carried  in  an  old  stock  car, 
which  had  been  worked  over;  that  the  ventilating  windows  and 
doors  were  closed  up  tightly  with  slats,  and  the  car  rendered  al- 
most air  tight,  being  without  ventilation,  and  unsuitable  and  unfit 
for  the  transportation  of  live  stock;  and  that  they  were  injured 
thereby  while  in  possession  of  the  defendant. 

The  bill  of  lading  covering  the  shipmeift  was  introduced  in  ev- 
idence, and,  among  other  things,  it  contained  the  following  stip- 
ulations : 

"(1)  No  claim  for  damages,  which  may  accrue  to  the  said  ship- 
per under  this  contract,  shall  be  allowed  or  paid  by  the  said  car- 
rier or  sued  for  in  any  court  by  the  said  shipper,  unless  a  claim 
for  such  loss  or  damage  shall  be  made  in  writing,  verified  by  the 
.  affidavit  of  the  said  shipper  or  his  agent,  and  delivered  to  an  au- 
thorized officer  or  agent  of  the  said  carrier  within  five  days  from 
the  time  said  stock  is  removed  from  said  car  or  cars,  and  that  if 
any  loss  or  damage  occurs  upon  the  line  of  a  connecting  carrier, 
then  such  carrier  shall  not  be  liable  unless  a  claim  is  made  in  like 
manner  and  delivered  in  like  time,  to  some  proper  officer  or  agent 
of  the  carrier  on  whose  line  the  loss  or  injury  occurs. 

"(2)  The  said  shipper  or  the  consignee  is  to  pay  the  freight 
charges  thereon  to  the  said  carrier  at  the  rate  of  $45.00  per  C — L, 
which  the  lower  published  tariff  rate,  based  upon  the  express  con- 
dition that  the  carrier  assumes  liability  on  the  said  live  stock  to 
the  extent  only  of  the  following  agreed  valuation,  upon  which 
valuation  is  based  the  rate  charged  for  the  transportation  of  the 
said  animals,  and  beyond  which  valuation  neither  the  said  car- 
per, nor  any  connecting  carrier,  shall  be  liable  in  any  event, 
whether  the  loss  or  damage  occur  through  the  negligence  of  the 
said  carrier  or  connecting  carriers,  or  their  employees  or  other- 
wise: If  horses  or  mules — not  exceeding  $100.00  each.'* 

It  was  admitted  that  the  plaintiff  did  not  give  to  the  defendant 
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written  notice  of  his  claim  for  damages,  but  he  contended  that 
this  was  unnecessary,  as  the  agent  of  the  defendant  was  present 
when  the  horses  and  mules  were  unloaded,  and  saw  them,  and 
knew  of  the  injury  to  them. 

The  following  verdict  was  returned  by  the  jury: 

"(1)  Was  plaintiff's  stock  injured  by  the  negligence  of  the  de- 
fendant company,  as  allied  in  the  complaint?    Answer:    Yes. 

"(2)  If  so,  what  amount  of  damage  has  the  plaintiff  sustained 
on  account  of  said  negligence  and  injury?    Answer:    Yes;  $475. 

"(3)  Did  the  plaintiff  comply  with  the  contract  of  shipment  as 
to  the  giving  of  notice  to  defendant  as  to  his  claim  for  damages  ? 
Answer :    No" 

Judgment  was  entered  upon  the  verdict  in  favor  of  the  defend- 
ant, and  the  plaintiff  excepted  and  appealed. 

W.  H.  Carroll,  for  appellant. 
Parker  &  Parker,  for  appellee. 

Allen,  J.  The  ruling  of  the  learned  judge  before  whom  this 
case  was  tried,  granting  the  motion  of  the  defendant  for  judg- 
ment upon  the  verdict,  is  based  upon  the  answer  to  the  third  is- 
sue ;  he  being  of  opinion  that  the  failure  of  the  plaintiff  to  give 
notice  to  defendant  of  the  injury  to  the  stock  is  fatal  to  his  right 
of  action.  • 

[1,  2]  He  correctly  held,  in  accordance  with  our  authorities, 
that  the  provision  in  the  bill  of  lading,  requiring  notice,  was  valid, 
and  that  the  failure  to  give  written  notice  would  not  prevent  a  re- 
covery by  the  plaintiff,  if  the  agent  of  the  defendant  knew  of 
the  injury  to  the  horses  and  mules  at  the  time  they  were  being 
unloaded.  Selby  v.  Railroad,  113  N.  C.  588,  18  S.  E.  88,  37  Am. 
St.  Rep.  635 ;  Jones  v.  Railroad,  148  N.  C.  586,  62  S.  E.  701 ;. 
Austin  V.  Railroad,  151  N.  C.  137,  65  S.  E.  757;  Kime  v.  Rail- 
road, 153  N.  C.  400,  69  S.  E.  264. 

[3]  He  was,  however,  further  of  opinion,  and  so  charged  the 
jury,  that  there  was  no  evidence  "that  the  agent  o{  the  defendant 
saw  or  knew  that  it  [the  stock]  was  injured,"  and  directed  the 
jury  to  answer  the  third  issue,  "No,"  if  the  evidence  of  the  wit- 
ness for  the  plaintiff  was  believed,  and  in  this  we  think  there  was 
error.  The  plaintiff  was  a  witness  in  his  own  behalf,  and  testi- 
fied that  he  was  present  when  the  stock  was  unloaded  at  Bur- 
lington, and  that  Mr.  Ray,  the  deputy  agent,  was  also  present; 
that  the  horses  and  mules  were  in  a  suffocated  condition,  and 
that  the  perspiration  was  on  them,  like  they  had  come  out  of  a 
river ;  that  they  were  out  of  breath  and  very  weak,  and  that  the 
boys,  who  were  helping  to  unload,  had  to  take  them  by  the  tails 
and  hips  and  steady  them;  that  they  did  not  lead  them  as  was 
usually  done,  but  had  to  steady  them  and  lead  them  down  the 
gangfway  to  keep  them  from  falling;  that  Mr.  Ray,  the  agent, 
was  standing  on  the  platform  when  they  were  moved  away-    He 
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was  then  asked  the  following  questions :  "Q.  Was  he  in  a  con- 
dition to  see  the  horses  ?  A.  Yes,  sir ;  good  as  I  could.  Q.  How 
close  were  the  horses  to  Mr.  Ray?  A.  They  had  to  come  right 
by  the  side  of  him.  Q.  How  many  feet?  A.  Something  like 
six  or  eight  feet.  Q.  That  was  when  they  came  out  ?  A.  Yes,  sir." 
If  this  evidence  is  believed,  the  condition  of  the  stock  was  such 
that  it  would  necessarily  attract  attention,  and  the  agent  was  so 
situated  that  he  could  scarcely  fail  to  observe  them.  In  our  opin- 
ion, this  is  some  evidence  that  he  saw  the  horses  and  mules,  and 
knew  they  were  injured. 

The  question  is  also  raised  on  the  record  as  to  the  effect  of 
the  valuation  clause  in  the  bill  of  lading,  but  as  this  is  considered 
in  another  case  at  this  term,  and  the  facts  bearing  on  this  con- 
troversy may  be  more  fully  developed  on  another  trial,  we  refrain 
from  discussing  it. 

For  the  error  pointed  out,  a  new  trial  is  ordered. 

New  trial. 


Oregon  Short  Line  Ry.  Co.  v,  Blyth. 

(Supreme  Court  of  Wyoming,  Nov.  6,  1911.) 
[118   Pac.   Rep.   649.] 

Principal  and  Agent — Transportation  of  Goods — Carrier's  Com- 
mon-Law Liability — Release — Authority  of  Owner's  Agent. — Where 
plaintiff  employed  a  storage  company  to  pack  and  ship  certain  house- 
hold goods  to  him  without  any  limitation  of  their  authority  as  to 
how  the  goods  were  to  be  shipped  or  directions  as  to  freight  rates, 
the  storage  company  was  authorized  as  plaintiff's  agent  to  sign  a 
contract  releasing  the  carrier  from  its  common-law  liability  and  for 
a  loss  of  the  goods,  in  the  absence  of  negligence  by  the  carrier,  in 
consideration  of  a  reduced  freight  rate. 

Carriers — Transportation  of  Freight — Common-Law  Liability.* — 
A  carrier  is  not  only  liable  at  common  law  for  loss  occurring  through 
the  negligence  of  itself  or  its  servants  or  agents,  but,  in  addition^ 


♦See  last  foot-note  of  Trakas  v.  Charleston,  etc.,  Ry.  Co.  (S.  Car.), 
38  R.  R.  R.  711,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  711;  first  head-note  of 
Atlantic  C.  L.  R.  Co.  v.  Rice  (Ala.),  37  R.  R.  R.  478,  60  Am.  &  Eng. 
R.  Cas.,  N.  S.,  478;  foot-note  of  Wahle  v.  Great  Northern  Ry.  Co. 
(Mont.),  37  R.  R.  R.  467,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  467;  first 
head-note  of  Colsch  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  37  R.  R.  R. 
453,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  453;  second  head-note  of  White 
V.  Minneapolis,  etc.,  Ry.  Co.  (Minn.),  36  R.  R.  R.  747,  59  Am.  & 
Eng.  R.  Cas.,  N.  S.,  747;  last  head-note  of  Kansas  City,  etc.,  Ry. 
Co.  V.  Cox  (Okla.),  36  R.  R.  R.  104,  59  Am.  &  Eng.  R.  Cas.,  N. 
S.,  104;  first  foot-note  of  Chesapeake  &  O.  R.  Co.  v.  Hall  (Ky.),  34 
R.  R.  R.  468,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  468. 
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is^liable  for  loss  occurring  from  fire,  robbery,  accident  not  attrib- 
utable to  negligence,  or  any  cause  other  than  the  act  of  God  or  of 
imblic  enemies. 

Carriers — Losb  of  Goods — Action  on  Contract — Pleading. — Where, 
in  an  action  against  a  carrier  for  loss  of  goods,  plaintiff  did  not 
allege  that  the  loss  occurred  through  the  carrier's  negligence,  and 
the  carrier  pleaded  a  release  given  in  consideration  of  a  lower  freight 
rate  by  which  it  was  agreed  that  the  goods  should  be  shipped  at 
the  owner's  risk,  the  invalidity  of  such  release  to  relieve  the  carrier 
from  liability  for  loss  resulting  through  its  negligence  was  not  in 
issue. 

Carriers — Loss  of  Goods — Limited  Liability — Negligence.! — A  car- 
rier cannot,  by  contract,  relieve  himself  from  liability  for  loss  re- 
sulting from  his  negligence. 

Carriers — Loss  of  Goods — Limiting  Liability — Negligence — Bur- 
den  of  Proof. — Where,  in  an  action  on  contract  against  a  carrier  for 
loss  of  freight,  plaintiff  did  not  plead  that  the  loss  was  due  to  the 
carrier's  negligence,  mere  proof  of  nondelivery  of  the  goods  by  the 
carrier  was  not  prima  facie  evidence  that  the  goods  were  lost  by 
reason  of  the  carrier's  negligence  within  the  rule  that  a  carrier  can- 
not limit  its  liability  for  the  negligent  loss  of  goods  by  a  special 
contract,  though,  if  negligence  had  been  alleged,  then  proof  of  the 
nondelivery  of  the  goods  would  have  been  sufficient  prima  fade 
evidence  to  require  the  carrier  to  show  that  the  loss  was  due  to  a 
cause   for   which   it   was   not   responsible. 

Error  to  District  Court,  Uinta  County ;  David  H.  Craig,  Judge. 

Action  by  Charles  P.  Blyth  against  the  Oregon  Short  Line 
Railway  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed. 

P.  L,  Williams,  D,  Worth  Clark,  H.  B.  Christmas,  and  H.  R, 
Christmas,  for  plaintiff  in  error. 

R.  S.  Spence,  for  defendant  in  error. 

Beard,  C.  J-  This  action  was  brought  by  the  defendant  in 
error,  Charles  P.  Blyth,  against  the  plaintiff  in  error,  the  Oregon 
Short  Line  Railway  Company,  a  corporation,  to  recover  the  value 
of  two  barrels  of  chinaware  which  he  alleged  had  been  lost  in 
shipment.  Tlie  case  was  tried  to  the  court  without  a  jury,  and 
judgment  rendered  in  favor  of  the  plaintiff  below  for  $289.50, 
the  value  of  the  goods  as  found  by  the  court.  The  railway  com- 
pany brings  error. 

Tne  plaintiff  alleged  in  his  petition,  after  alleging  that  defend- 
ant was  a  common  carrier  from  Salt  Lake  City,  Utah,  to  Evans- 

tSee  last  foot-note  of  Jeffries  v.  Chicago,  etc..  R.  Co.  (Neb.),  39 
R.  R.  R.  321,  62  Am.  &  Eng.  R.  Cas..  N.  S..  321;  Stringfield  v.  South- 
ern Ry.  Co.  (N.  Car.),  35  R.  R.  R.  624,  58  Am.  &  Eng.  R.  Cas..  N. 
S.,  624. 
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ton,  Wyo.,  that  "the  plaintiff  on  the  20th  day  of  August,  1907, 
delivered  to  the  defendant,  and  the  defendant  received  as  such 
common  carrier,  certain  goods  and  property  of  the  plaintiff, 
namely,  two  barrels  of  chinaware,  containing  also  one-half  dozen 
pairs  socks,  one  pair  spurs,  one  pair  putts,  one  razor,  one  strop, 
one  brush  and  mug,  of  the  value  of  $289.50,  to  be  by  the  defend- 
ant taken  care  of  and  safely  and  securely  carried  from  Salt  Lake 
City,  Utah,  to  Evanston  aforesaid,  and  there  delivered  within 
a  reasonable  time  in  that  behalf  and  for  a  reasonable  reward 
paid  by  plaintiff  to  defendant ;  that  reasonable  time  for  carrying 
the  said  goods  has  elapsed.  The  defendant  has  not  taken  care 
of  or  safely  or  securely  carried  the  said  goods  from  Salt  Lake 
City,  Utah,  to  Evanston,  Wyo.,  aforesaid  or  there  delivered  the 
same  to  plaintiff  as  aforesaid,  whereby  the  said  goods  have  been 
lost  to  the  plaintiff,  to  the  plaintiff's  damage  in  the  sum  of 
$289.50."  The  defendant  answered:  That  at  the  time  of  the 
delivery  of  said  goods  to  the  company  for  shipment  the  shipper 
entered  into  a  written  contract  on  behalf  of  the  plaintiff,  contain- 
ing the  terms  and  conditions  on  which  the  defendant  undertook 
to  transport  the  property,  one  of  which  was  as  follows:  "Re- 
lease. I  hereby  certify  that  I  desire  to  receive  the  benefit  of  any 
lower  rate  provided  for  freight  conditional  upon  carrier  being 
released,  or  at  owner's  risk;  and,  in  consideration  of  such  lower 
rate  being  applied  on  the  within  named  shipment,  I  assume  all  risks 
necessary  to  receive  such  benefit.  It  is  also  hereby  agreed  that 
the  value  of  the  property  does  not  exceed  $5.00  per  cwt.  August 
20th,  1907.  [Sigried]  Redman  Van  &  Storage."  That  the  ship- 
per knew  at  the  time  that  a  higher  rate  was  required  for  prop- 
erty of  greater  value  than  $5  per  hundredweight-  That  the  de- 
fendant, relying  on  the  statement  and  agreement  of  the  shipper 
that  the  property  was  of  the  value  of  $5  per  hundredweight  and 
no  more,  and  that  the  risk  incurred  in  case  of  accident  would  be 
only  $5  per  hundredweight,  accepted  said  property  for  shipment 
upon  said  valuation,  and  at  a  rate  based  thereon.  That  plaintiff 
was  estopped  to  claim  that  the  property  was  of  greater  value  than 
$5  per  100  pounds,  and  that  the  weight  of  the  two  barrels  was 
400  pounds ;  and  it  offered  to  confess  judgment  for  $20  and  costs 
of  suit.  For  reply  plaintiff  denied  the  allegations  with  respect 
to  the  contract,  and  averred  that  no  one  had  authority  to  make 
any  contract  binding  his  property. 

Two  questions  are  presented  in  the  case':  ( 1 )  Did  the  storage 
company  have  authority  to  make  the  contract?  (2)  If  so,  was 
the  contract  valid? 

[1]  The  two  barrels  of  chinaware  not  delivered  were  a  part 
of  a  shipment  of  the  household  goods  of  plaintiff,  and  it  appears 
that  he  left  all  of  them  in  a  house  he  had  been  occupying  in  Salt 
Lake  City,  and  directed  the  Redman  Van  &  Storage  Company 
to  pack  and  ship  them  to  him  at  Evanston.    He  gave  the  storage 
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company  no  directions  as  to  how  they  were  to  be  shipped,  and 
nothing  was  said  by  him  about  freight  rates.  The  business  of 
the  storage  company  was  storage,  packing,  shipping,  and  mov- 
ing. The  release  above  set  out  was  printed  on  the  back  of  the 
bill  of  lading,  and  the  bill  was  made  out  and  the  release  signed 
in  the  name  of  the  company  at  its  office  in  Salt  Lake  City,  and  de- 
livered to  the  railroad  company  with  the  goods.  The  bill  of  lad- 
ing was  made  out  and  the  release  signed  in  the  name  of  the  com- 
pany by  its  clerk,  who  testified  that  that  was  a  part  of  his 
duties,  that  he  had  authority  from  the  storage  company  to 
sign  it,  and  that  the  release  was  signed  for  the  purpose  of 
securing  the  lower  freight  rate.  The  authority  of  the  clerk 
to  sign  the  release  for  the  storage  company  is,  we  think,  es- 
tablished by  the  evidence.  It  is  not  contended  by  counsel  for 
defendant  in  error  that  the  storage  company  was  not  the  agent 
of  Mr.  Blyth  for  the  shipment  of  these  goods ;  and,  in  fact,  no 
such  contention  could  be  sustained  under  the  evidence.  In  such 
case,  where  the  owner  of  goods  directs  his  agent  to  ship  the  same 
without  further  directions  or  restrictions,  the  law  implies  author- 
ity in  the  agent  to  make  a  reasonable  contract  with  the  carrier 
limiting  the  carrier's  liability;  and,  if  such  contract  is  lawful,  the 
principal  is  bound  thereby.  The  rule  is  stated  in  5  A.  &  E.  Enc. 
Law,  305,  thus :  "A  consignor  who  sends  goods  to  the  depot  of 
a  carrier  for  shipment  by  an  agent  impliedly  authorizes  such  agent 
to  make  a  special  contract  with  the  carrier  as  to  the  carriage  of 
the  goods,  and  the  acceptance  by  such  agent  of  a  receipt  or  bill  of 
lading,  containing  limitations  upon  the  liability  of  the  carrier, 
will  bind  his  principal."  And  in  6  Cyc.  408:  "One  who  has  au- 
thority to  ship  goods  for  another  has  thereby  implied  authority 
to  make  a  contract  for  their  shipment  involving  a  limitation  of 
the  carrier's  liability."  The  rule  is  also  stated  in  1  Hutchinson 
on  Carriers  (3d  Ed.)  §  457,  as  follows:  "If  the  owner  of  the 
goods  intrusts  them  to  another  for  the  purpose  of  having  them 
delivered  to  the  carrier  for  transportation,  the  person  to  whom 
they  are  so  intrusted  will  be  presumed  to  have  authority  to  agree 
with  the  carrier  upon  the  terms  of  shipment ;  and  this  authority 
will  include  the  right  to  enter  into  a  reasonable  agreement  on  be- 
half of  the  owner  restricting  the  carrier's  liability  as  an  insurer- 
And,  where  the  carrier  is  without  knowledge  that  the  person  to 
whom  the  goods  are  so  intrusted  has  no  authority  to  enter  into  a 
contract  restricting  the  carrier's  common-law  liability,  the  mere 
acceptance  by  the  latter  of  the  carrier's  receipt  will  operate  to 
bind  the  owner  of  the  goods  to  its  lawful  limitations."  The  rule 
of  law  as  stated  in  the  texts  above  quoted  is  sustained  by  the  nu- 
merous cases  cited  in  the  footnotes  thereto,  and  need  not  be  re- 
peated here.  The  case  at  bar  does  not  rest  upon  the  mere  ac- 
ceptance of  a  receipt  delivered  by  the  carrier  to  the  agent  of  the 
shipper,  containing  the  limitations,  but  upon  the  written  contract 
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signed  by  the  agent  of  the  owner  and  delivered  to  the  carrier  with 
the  goods.  Such  being  the  facts  in  the  case,  the  principal  was 
bound  by  the  act  of  the  agent,  and  the  first  question  must  be  an- 
swered in  the  affirmative. 

[2]  2.  Was  the  contract  valid  ?  In  discussing  this  question,  we 
must  keep  in  mind  the  dual  nature  of  the  liability  of  a  common 
carrier,  and  the  distinction  between  its  liability  and  that  of  an  or- 
dinary bailee  for  hire  at  the  common  law.  Both  are  liable  for 
loss  occurring  through  their  negligence  or  that  of  their  servants 
or  agents;  and,  in  addition  to  this,  the  common  carrier  is  also  lia- 
ble for  loss  or  damage  occurring  from  other  causes  such  as  fire, 
robbery  or  accident  not  attributable  to  negligence  of  the  carrier, 
excepting,  of  course,  loss  by  the  act  of  God,  or  of  the  public  en- 
emies, etc.,  which  are  well  understood.  The  common  carrier  oc- 
cupies a  position  in  the  nature  of  an  insurer,  and  his  liability, 
other  than  for  negligence,  is  so  spoken  of  and  treated  in  the 
books ;  and  it  is  with  such  liability  under  the  pleadings  in  this 
case  that  we  are  to  treat.  That  we  may  not  be  misunderstood  we 
have  set  out  the  language  of  the  petition,  from  which  it  clearly 
appears  that  the  action  is  based  on  contract,  and  not  in  tort.  It 
contains  no  averment,  even  in  the  most  general  terms,  of  negli- 
gence on  the  part  of  the  carrier ;  nor  does  the  reply  contain  any 
such  charge. 

[3]  The  question  of  negligence  therefore  is  not  in  the  case,  and 
will  not  be  considered.  It  is  well  settled  that  a  carrier  may  by 
special  contract  fairly  made,  and  entered  into  understandingly, 
and  which  is  reasonable,  limit  his  common-law  liability  as  an  in- 
surer. Counsel  for  defendant  in  error  conceded  that  to  be  the 
law  in  the  following  language  in  his  brief:  "Whatever  doubts 
may  at  any  time  have  been  entertained,  it  is  now  well  settled  that 
by  special  contract  the  carrier  may  limit  or  qualify  the  liability 
resting  on  him  as  an  insurer  or  his  common-law  liability,  as  it  is 
most  often  expressed."  In  1  Hutchinson  on  Carriers  (3d  Ed.) 
§  418,  the  author  says:  "The  extent  to  which  the  carrier  may 
exonerate  himself  from  responsibility  by  such  express  or  special 
agreements,  where  permitted,  is,  subject  to  the  exceptions  to  be 
hereafter  considered,  almost  unlimited.  He  cannot,  of  course, 
exonerate  himself  from  the  consequences  of  the  fraud  or  felony 
of  either  himself  or  of  his  servants,  though,  as  we  have  seen,  it 
was  formerly  otherwise  in  England  as  to  the  felony  of  his  serv- 
ants, and,  as  will  be  hereafter  seen,  according  to  the  weight  of 
authority  in  this  country,  based  upon  considerations  of  public  pol- 
icy, he  cannot  contract  for  exemption  from  liability  for  losses 
caused  by  his  own  or  the  negligence  of  his  servants.  But,  with 
these  exceptions,  there  is  no  danger  or  risk  which  can  arise  in  the 
course  of  the  transportation  of  the  goods,  or  of  his  connection 
with  them,  for  which  he  cannot  avoid  responsibility  by  a  contract 
fairly  and   understandingly  made   with  his   employer,   upon  the 
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theory  that  the  owner  of  the  goods,  for  the  consideration  which 
it  is  supposed  he  receives,  either  in  the  reduced  compensation  or 
in  some  equivalent  advantage,  may  surrender,  if  he  will,  the  obli- 
gation of  the  carrier  as  an  insurer  to  any  extent  he  may  choose." 
This  rule  of  law  is  so  well  established  and  recognized  that  the 
further  citation  of  authorities  would  be  superfluous.  That  the 
contract  in  this  case  was  fairly  and  understandingly  made  there 
can  be  no  doubt  from  the  evidence.  It  was  signed  by  the  agent 
of  the  shipper  and  delivered  with  the  goods  to  the  carrier,  and  on 
its '  face  shows  that  it  was  made  for  the  purpose  of  securing  a 
lower  rate  of  freight  than  would  otherwise  have  been  required, 
and  it  was  in  consideration  of  such  lower  rate  that  the  shipper 
released  the  carrier  from  its  liability  as  insurer  to  the  extent 
stated  in  the  agreement.  It  also  appears  that  the  agent  of  the 
srhipper  understood  that  he  had  the  option  to  choose  between  the 
higher  rate  binding  the  carrier  as  an  insurer  and  the  lower  rate 
which  the  carrier  accepted  in  consideration  of  the  limited  liabil- 
ity. The  validity  of  the  contract  is  not  questioned  in  the  plead- 
ings either  by  allegation  that  it  was  without  consideration  or  un- 
reasonable for  any  cause. 

[4]  But  the  argument  is  that  the  carrier  cannot  by  contract  re- 
lieve himself  from  liability  for  loss  resulting  from  his  negjigence. 
That  may  be  conceded,  and  we  think  the  better  reasoning  and 
weight  of  authority  is  to  that  effect ;  but  that  question  is  not  pre- 
sented in  this  case.  There  being  no  allegation  of  negligence  in  ei- 
ther the  petition  or  reply,  it  cannot  be  presumed  that  the  loss  was 
the  result  of  negligence  of  the  carrier.  The  plaintiff  proceeded 
on  the  theory  that  there  was  no  contract  limiting  the  carrier's  li- 
ability, and  that,  therefore,  to  be  entitled  to  recover,  all  he  had  to 
do  was  to  allege  and  prove  the  delivery  of  the  goods  to  the  com- 
mon carrier,  and  that  it  had  failed  to  deliver  them  at  the  place  of 
destination.  There  was  no  evidence  showing  the  cause  of  fail- 
ure to  deliver.  But,  as  we  have  seen,  the  goods  were  shipped  un- 
der the  terms  of  a  special  contract  exempting  the  carrier  from 
liability  for  loss  in  transportation  not  the  result  of  its  negligence ; 
and  loss  by  mere  proof  of  failure  to  deliver  in  such  case,  in  the 
absence  of  any  allegation  of  negligence,  will  not  be  attributed  to 
a  wrongful  act  when  it  can  as  well  be  attributed  to  other  causes. 

[5]  In  other  words,  the  plaintiff  in  his  pleadings,  in  effect,  ad- 
mits that  the  failure  to  deliver  the  goods  was  not  on  account  of 
any  negligence  of  the  carrier,  but  because  of  its  failure  to  per- 
form its  contract  as  an  insurer.  In  that  state  of  the  pleadings  the 
special  contract  exempting  the  carrier  from  its  liability  as  in- 
surer being  proven,  the  carrier  was  not  called  upon  to  introduce 
evidence  to  show  that  the  cause  of  the  loss  came  within  the  ex- 
emption and  without  negligence.  The  case  does  not  come  within 
the  rule,  sustained  by  many  courts,  that,  where  a  special  contract 
limiting  his  liability  is  set  up  by  the  carrier,  the  burden  rests  on 
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him  to  show  that  the  loss  was  occasioned  by  the  excepted  cause, 
and  that  there  was  no  negligence  on  his  i>art.  That  rule,  where 
sustained,  is  applicable  in  cases  where  negligence  is  ajleged ;  and 
it  has  been  held  in  such  cases  that  proof  of  nondelivery  was 
prima  facie  evidence  of  negligence  which  the  carrier  was  required 
to  rebut.  But,  where  there  is  no  issue  of  negligence,  evidence 
tending  to  show  it  would  be  irrelevant-  The  case  of  Lancaster 
Mills  V.  Merchants'  Cotton  Press  Co.  et  al.,  89  Tenn.  1,  14  S.  W. 
317,  24  Am.  St.  Rep.  586,  was  an  action  to  recover  damages  for 
the  loss  of  cotton  by  fire ;  the  cotton  being  shipped  under  a  contract 
exempting  the  carrier  from  liability  for  loss  on  that  account. 
The  court  said :  "This  exemption  would,  however,  be  invalid  as 
a  protection  against  a  loss  by  fire,  the  result  of  the  negligence  of 
the  carrier  or  its  agent  for  compression.  The  bill  fails  to  charge 
that  the  loss  was  due  to  any  want  of  care,  either  upon  the  part  of 
the  carrier  or  of  any  of  its  agents  or  servants.  Where,  therefore, 
the  pleadings  show  a  valid  stipulation  for  exemption  from  loss  or 
damage  by  fire,  and  it  is  further  shown  that  the  failure  of  the  car- 
rier to  safely  carry  and  deliver  was  due  to  a  loss  by  fire,  no  case  is 
made  against  the  carrier,  unless  the  fire  be  charged  to  have  been 
the  result  of  negligence.  The  burden  of  proof,  when  the  loss  is 
thus  admitted  to  have  been  by  fire,  is  upon  the  owner  to  prove 
negligence,  and  under  plainest  rules  of  pleading  the  plaintiff  ought 
to  allege  in  his  pleading  every  fact  necessary  to  fix  liability."  In 
Larsen  v,  O.  S.  L.  R.  Co.  (Utah)  110  Pac.  983,  the  pleadings 
were  almost  identical  with  those  in  this  case,  except  in  the  plain- 
tiff's reply  it  was  allied  that  the  agreement  set  up  in  the  answer 
was  "without  consideration,  *  *  *  unfair,  unreasonable,  and  un- 
lawful, and  fraudulent,  and  against  public  policy."  The  court 
said :  "The  question  whether  contracts  like  the  one  passed  on 
are  enforceable  in  cases  where  the  property  is  lost  through  the 
negligence  or  misconduct  of  the  carrier  or  its  agents  is  not  in- 
volved, and  hence  is  not  passed  on."  In  Wells  v.  Great  North- 
em  Ry.  Co.  (Or.)  114  Pac.  92,  the  action  was  brought  to  recover 
the  value  of  a  trunk  and  contents,  lost  by  the  derailing  and  burn- 
ing of  a  baggage  car  alleged  to  have  been  caused  by  the  negligence 
of  the  defendant.  The  court  said :  "When  in  such  an  action  the 
complaint  sets  forth  the  facts  constituting  the  negligent  act  or 
omission,  discloses,  in  logical  sequence,  the  facts  composing  the 
secondary  agency,  force,  or  obstacle,  if  any,  and  details  the  result- 
ant injury  and  the  damages,  the  pleading  is  sufficient.  In  the  case 
at  bar  the  complaint  does  not  conform  to  these  requirements,  but, 
as  the  burden  of  proof  rested  on  the  defendant,  a  suggestion  of 
negligence  in  plaintiff's  primary  pleading  was  in  our  opinion  ade- 
quate for  that  purpose."  In  the  present  case  there  is  neither  a 
statement  of  the  acts  constituting  negligence  nor  a  suggestion  of 
negligence.  We  have  said  this  much  in  an  endeaver  to  show  the 
distinction  between  contracts   limiting  the  liability  of  a  common 
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carrier  as  an  insurer  and  those  attempting  to  relieve  him  from 
liability  for  negligence,  and  for  the  further  purpose  of  showing  the 
necessity  of  pleading  negligence  if  it  is  relied  upon  to  avoid  the 
contract.  In  this  case,  there  being  no  allegation  in  the  pleadings 
that  the  contract  was  unreasonable,  or  that  the  failure  of  the  car- 
rier to  deliver  the  goods  at  destination  was  the  result  of  negli- 
gence of  the  carrier,  the  contract  must  be  held  to  be  valid.  The 
record  does  not  disclose  the  basis  of  the  decision  of  the  district 
courts,  whether  it  was  of  the  opinion  that  the  plaintiff  was  not 
bound  by  the  contract  signed  by  the  storage  company,  or  was  of 
the  opinion  that  the  contract  was  invalid.  In  either  case  we  think 
it  erred,  and  for  that  reason  the  judgment  must  be  reversed  and 
the  case  remanded  for  further  proceedings. 
Reversed. 

Potter,  J.,  concurs.  Scott,  J.,  was  not  present  at  the  oral  ar- 
gument, but  participated  in  the  consideration  of  the  case,  and  con- 
curs in  the  decision. 


Louisville  &  N.  R.  Co.  v.  Cecil. 

(Conrt  of  Appeals  of  Kentucky,  Nov.  3,  19U.) 
[140  S.  W.  Rep.  186.] 

Carriers — Carriage  of  Live  Stock — Excusable  Delay. — Where  an 
interstate  carrier,  in  order  to  comply  with  a  federal  statute  and  a 
state's  Sunday  law,  stopped  a  shipment  of  mules,  unloading,  feed- 
ing, and  holding  them  in  stock  pens  for  a  day  and  a  half,  the  delay 
was  excusable. 

Carriers — Carriage  of  Live  Stock — Actions — Burden  of  Proof.* — 
Where  mules  were  injured  in  shipment,  proof  of  the  injury  and  that 
they  were  in  good  condition  when  delivered  to  the  carrier  will  not 
place  the  burden  on  the  carrier  to  show  that  the  injury  resulted  from 
inherent  weakness  or  viciousness  of  the  mules,  but  the  burden  re- 
mains on  the  shipper  to  show  the  carrier's  negligence  by  aflfirmative 
evidence. 

Carriers — Carriage  of  Live  Stock — Liability  of  Carrier.f — A  car- 
rier of  live  stock  is  an  insurer,  except  where  injury  results  from  the 
act  of  God  or  public'  enemy,  or  from  the  inherent  nature  or  vicious- 
ness  of   the   animals. 


♦See  first  foot-note  of  Gulf  &  C.  Ry.  Co.  v.  Ferguson,  etc..  Dry 
Goods  Co.  (Miss.).  37  R.  R.  R.  484,  60  Am.  &  Eng.  R.  Cas.,  N.  S., 
484;  foot-note  of  Armstrong,  Byrd  &  Co.  v.  Illinois  Cent.  R.  Co. 
(Okl.).  37  R.  R.  R.  208,  60  Am.  &  Eng.  R.  Cas.,  N.  S..  208;  see  last 
foot-note  of  Pittsburg,  etc.,  Ry.  Co.  v.  Mitchell  (Ind.),  36  R.  R.  R. 
760,  59  Am.  &  Eng.  R.  Cas.,  N.  S.,  760. 

tSee   first  foot-note   of  preceding  case. 
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Appeal  from  Circuit  Court,  Marion  County. 

Action  by  Charles  L.  Cecil  against  the  Louisville  &  Nashville 
Railroad  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed  and  remanded. 

William  C,  McChord,  WilHam  W.  Spalding,  Charles  H.  Moor- 
man, and  Benjamin  D.  Warfield,  for  appellant. 
Hugh  P,  Cooper,  for  appellee. 

Miller,  J.  On  Friday,  January  1,  1909,  the  appellee,  Cecil, 
shipped  59  mules  from  St.  Mary's,  in  Marion  county,  Ky.,  to  At- 
lanta, Ga.,  over  the  appellant's  railroad.  The  mules  were  shipped 
in  two  cars,  one  containing  30  mules  and  the  other  29.  They  left 
St.  Mary's  at  11  o'clock  in  the  forenoon,  and  arrived  at  Knox- 
ville  at  6  o'clock  the  next  morning,  where  they  were  unloaded 
and  placed  in  covered  stock  pens,  fed,  and  watered,  and  allowed 
to  lest  until  Sunday  night  at  9  o'clock,  when  they  were  reloaded 
and  started  for  Atlanta.  When  they  reached  Atlanta  on  Monday 
morning  at  1 1  o'clock,  one  mule  was  sick  with  pneumonia,  two  or 
three  were  down  upon  the  floor  of  the  car,  and  five  or  six  were  in- 
jured and  bruised  about  the  eyes,  legs,  and  bodies.  The  mule  that 
was  sick  with  pneumonia  died  within  a  few  days,  and  the  injured 
mules  were  sold  at  a  reduced  price.  ^  The  mule  that  died  was 
worth  $225,  while  the  other  five  or  six  mules,  which  were  worth 
an  equal  amount,  were  sold  for  perhaps  half  that  sum.  Appellee 
sued  the  appellant  company  for  $675  damages  for  negligence  in 
handling  the  mules,  and  for  the  delay  in  transporting  them.  He 
recovered  a  verdict  for  $550,  and  from  a  judgment  based  on  that 
verdict  appellant  prosecutes  this  appeal. 

[1]  We  will  first  dispose  of  the  charge  of  delay  in  the  transpor- 
tation of  the  mules.  The  run  from  St.  Mary's  to  Knoxville  cov- 
ered a  distance  of  215  miles,  and  was  made  in  19  hours ;  while  the 
run  from  Knoxville  to  Atlanta,  a  distance  of  197  miles,  was  cov- 
ered in  14  hours.  The  total  distance  of  412  miles  was  thus  cov- 
ered in  33  hours  of  traveling  time.  The  federal  statute  prohibits 
an  interstate  commerce  carrier  from  keeping  live  stock  of  this 
character  on  cars  for  a  longer  period  than  28  hours  without  stop- 
ping at  least  five  hours  for  feed  and  water.  It  is  apparent,  there- 
fore, that  appellant  could  not  have  nm  through  from  St.  Mary's 
to  Atlanta  within  the  limited  time  of  28  hours.  Moreover,  the 
Georgia  Sunday  law  prohibited  the  running  of  trains  carrying  live 
stock  on-  the  Sabbath,  unless  the  train  had  been  delayed  beyond 
the  schedule  time,  in  which  event  it  was  not  required  to  lay  over 
on  the  line  of  the  road  on  Sunday,  but  might  run  on  to  the  point 
where,  by  due  course  of  shipment  or  consignment,  the  next  stock 
pen  on  the  route  might  be,  where  such  animals  might  be  fed  and 
watered.  It  was  not  only  necessary,  therefore,  to  break  the 
trip  at  some  point  in  order  to  avoid  the  penalties  of  the  28  hour 
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law,  but  it  was  further  necessary  to  avoid  running  in  the  state  of 
Georgia  on  Sunday.  The  delay  at  Knoxville  was  therefore  a  nec- 
essary incident  to  the  prudent  and  proper  management  of 
appellant's  business  as  the  carrier  of  appellee's  mules.  Southern 
Railway  Co.  v,  R-ailey,  80  S.  W.  787,  26  Ky.  Law  Rep.  55.  More- 
over, the  carrier  was  bound,  under  the  law,  to  respect  and  yield  to 
the  requirements  of  the  federal  statute  and  of  the  law  of  Georgia. 
Savannah  R.  R.  Co.  v.  Wilcox,  48  Ga.  437.  These  two  difficulties 
could  have  been  met  only  in  the  way  that  appellant  managed  the 
shipment  in  this  case,  since  by  leaving  Knoxville  at  9  o'clock  on 
Sunday  night  the  train  did  not  reach  Georgia  territory  before 
Monday  morning.  Moreover,  no  damage  has  been  shown  by 
reason  of  this  delay.  There  is  no  claim  that  there  was  a  decline 
in  the  mule  market  at  Atlanta  at  any  time,  and  it  has  not  been 
shown  that  the  mules  were  at  all  injured  by  the  stop-over  at  Knox- 
ville. On  the  contrary,  the  evidence  tends  to  show  that  they  were 
benefited  by  that  break  in  the  trip.  They  were  well  cared  for  in 
covered  sheds,  with  running  water,  and  were  well  fed.  Under 
these  conditions  it  is  but  natural  to  conclude  that  the  mules  were 
not  injured  by  the  delay  in  Knoxville,  but  were  rested;  and  for 
that  reason  should  have  been  in  an  improved  condition  upon  their 
arrival  at  Atlanta. 

[2]  2.  The  mules  were  in  good  condition  when  they  were  re- 
ceived by  the  appellant  at  St.  Mary's.  They  had  been  wintered 
in  the  neighborhood,  and  had  been  collected  from  the  adjoining 
farms  immediately  before  their  shipiuent  on  January  1st.  Most 
of  them  were  only  a  short  distance  from  the  station.  One  had 
been  driven  two  and  a  half  miles,  and  another,  the  one  that  sub- 
sequently died,  had  been  driven  six  miles  to  the  station  the  day 
they  were  shipped.  There  is  no  evidence  whatever  that  appel- 
lant's agents  or  servants  were  guilty  of  negligence  in  the  handling 
of  the  mules  upon  the  trip.  There  is  nothing  to  show  that  there 
was  any  unusual  jerking  or  rough  handling  of  the  cars,  or  mis- 
treatment of  the  mules  in  any  way.  On  the  contrary,  appellant 
has  shown  by  its  several  conductors  who  handled  these  two  cars 
upon  the  various  sections  of  the  road  that  the  cars  and  mules 
were  inspected  from  time  to  time  and  at  regular  intervals,  that 
the  cars  were  sound  and  in  good  condition,  and  that  nothing 
wrong  was  seen  until  the  two  cars  had  reached  the  outskirts  of 
Atlanta,  when  two  or  three  of  the  mules  in  one  of  the  cars  were 
found  to  be  down  upon  the  floor  of  the  car.  The  cars  were 
moved  with  all  possible  dispatch  to  the  stockyards  where  the 
mules  were  promptly  unloaded.  Furthennore,  the  mules  that 
were  down  were  all  in  one  end  of  one  car ;  and  from  this  appel- 
lant contends  that  their  condition  was  brought  about  by  some 
inherent  viciousness  upon  the  part  of  the  animals.  The 
sum  and  substance  of  the  evidence  is  that  the  mules  were 
all   sound   and   in  good   condition  when  they   were  received  by 
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appellant  at  St.  Mary's  and  some  five  or  six  of  them  were  bruised 
and  injured  when  they  were  delivered  at  Atlanta.  There  is  evi- 
dence to  the  effect  that,  when  a  mule  is  driven  any  considerable 
distance  for  shipment  after  having  been  housed  through  the  win- 
ter, it  is  liable  to  become  heated  and  excited  by  the  drive  and  the 
new  experience  of  the  train  and  new  associates,  and  that  the  sub- 
sequent traveling  in  an  open  car  frequently  results  in  pneumonia. 
Appellee  bases  his  right  to  recover  upon  the  theory  that  it  having 
been  shown  that  the  mules  were  sound  when  shipped,  and  that 
they  had  been  injured  in  transit,  the  burden  of  showing  that  the 
injury  was  the  result  of  inherent  weakness  or  viciousness  of  the 
mules,  and  not  the  result  of  the  negligence  of  the  appellant,  was 
upon  the  appellant.  But  clearly  this  is  not  the  law  in  this  state 
upon  that  subject. 

L.  &  N.  R.  R.  Co.  V,  Warfield,  98  S.  W.  313,  30  Ky.  Law  Rep. 
352,  is  quite  similar  to  this  case  in  its  controlling  facts ;  and  in 
that  opinion  we  said:  "In  the  case  at  bar  there  is  an  utter  failure 
of  evidence  from  which  the  jury  could  fairly  and  reasonably  con- 
clude that  the  pneumonia  from  which  the  mules  died  was  the  re- 
sult of  the  company's  negligence.  The  burden  was  upon  the 
plaintiff  to  show  that  the  death  of  his  mules  was  due  to  the  neg- 
ligence— some  negligence,  at  least — of  the  defendant  company. 
Plaintiff  in  his  proof  failed  to  make  this  showing,  and  the  defend- 
ant, upon  being  required  to  introduce  its  testimony,  showed  con- 
clusively that  while  the  mules  were  in  its  charge  they  were  han- 
dled with  due  care,  and  received  that  degree  of  care  and  attention 
in  transit  which  a  reasonably  prudent  person  would  have  given 
them  under  similar  circumstances.  The  defendant  further 
proved  that  none  of  the  mules  were  permitted  to  eat  or  drink  poi- 
son while  in  its  care  and  custody.  Under  this  proof  the  trial 
court  should,  at  the  close  of  the  testimony,  have  given  the  jury  a 
peremptory  instruction  to  find  for  the  defendant." 

[3]  The  rule  of  law  governing  cases  of  this  character  was 
laid  down  in  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Sanders,  118 
Ky.  120,  80  S.  W.  489,  25  Ky.  Law  Rep.  2335,  in  the  following 
language:  "The  rule  as  now  established  by  the  great  weight  of 
modem  authority  is  that  railroad  companies  are  common  car- 
riers of  live  stock  with  substantially  the  same  duties  and  re- 
sponsibilities that  existed  at  common  law  with  respect  to  the 
carriage  of  goods,  except  that  they  are  not  liable  as  insurers 
against  loss  and  injury  resulting  from  the  inherent  nature,  pro- 
pensities, or  proper  vices  of  the  animals  themselves."  After 
quoting  the  above  language,  with  approval,  in  Louisville  &  Nash- 
ville Railroad  Co.  z/.  Pedigo,  129  Ky.  666,  113  S.  W.  117,  we 
said:  "So,  in  Kentucky  the  rule  is,  as  at  the  common  law,  that 
a  railroad  company  or  other  common  carrier  undertaking  to 
transport  live  stock  becomes  an  insurer  of  its  safe  delivery,  ex- 
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cept  where  injury  to  or  the  loss  of  such  live  stock  results  from 
the  act  of  God  or  the  public  enemy,  or  from  the  inherent  nature, 
propensities,  or  viciousness  of  the  animals  themselves."  We 
think  the  facts  of  this  case  bring^  it  squarely  within  the  scope  of 
the  decision  in  L.  &  IsT.  R.  R.  Co.  v.  Wathen,  49  S.  W.  187,  22 
Ky.  Law  Rep.  85,  where  we  said:  "From  the  testimony  of  the 
plaintiffs  a  jury  could  not,  by  any  fair  reasoning,  conclude  that 
the  pneumonia  was  produced  by  the  negligence  of  the  defendant. 
It  is  no  more  reasonable  to  conclude  that  it  was  from  an  injury 
which  the  horses  may  have  received  by  the  alleged  rough  han- 
dling of  the  car  than  by  the  exposure  which  resulted  from  trans- 
ferring them  from  warm  stables  and  transporting  them  in  the  car. 
From  the  testimony  offered  by  them  the  jury  could  do  nothing 
more  than  guess  as  to  what  produced  the  pneumonia,  and  the 
defendant's  rights  should  not  be  guessed  away  for  one  upon 
whom  the  burden  rests  to  establish  a  cause  of  action  against 
it."  We  have  precisely  the  same  state  of  facts  here.  In  short, 
the  law  requires  the  plaintiff  to  make  out  his  case  by  competent 
evidence,  and  there  is  no  evidence  here  to  show  that  the  death 
of  the  mule  that  died  from  pneumonia,  or  that  the  injuries  to 
the  other  mules,  were  caused  by  any  act  of  negligence  upon  the 
part  of  the  appellant.  The  burden  was  upon  appellee  to  show 
the  negligence  of  the  appellant  by  affirmative  evidence.  It  must 
not  be  left  to  a  mere  guess  as  to  how  the  injuries  were  brought 
about.  Hurt  v,  L.  &  N.  R.  R.  Co.,  116  Ky.  545,  76  S.  W.  502, 
25  Ky.  Law  Rep.  755 ;  Louisville  Gas  Co.  v.  Kaufman,  105  Ky. 
131,  48  S.  W.  434,  20  Ky.  Law  Rep.  1069. 

The  appellant's  motion  for  a  peremptory  instruction  should 
have  been  sustained. 

Judgment  reversed  for  a  new  trial. 
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(Supreme  Court  of  Oklahoma,  Oct.  10,  1911.) 
[118  Pac.   Rep.  367.] 

Commerce — Interstate  Commerce — Carriers — Failure  to  Furnish 
Cars.* — The  act  of  the  Legislature  of  Oklahoma  Territory  of  1905 
(section  2,  art.  2,  c.  10,  p.  144,  Session  Laws  of  1905),  imposing  upon 
railroad  companies  a  penalty  of  $1  per  day  for  failure  to  furnish 
cars  within  four  days  after  they  are  requested,  but  excusing  a  com- 
pany "in  case  of  fire,  washouts,  strikes,  lockouts,  or  other  unavoida- 
ble casualties,"  is  not  an  infringement  of  the  commerce  clause  of 
the  Constitution  of  the  United  States  (article  1,  §  8). 

Statutes — Construction. — Where  a  statute  is  susceptible  of  two 
constructions,  one  of  which  will  uphold  it,  while  the  other  will  strike 
it  down,  it  is  the  duty  of  tha  court  to  accept  the  former  construction. 

Witnesses — Cross-Examination. — The  cross-examination  of  a  wit- 
ness should  be  confined  to  the  subject-matter  of  his  direct  examina- 
tion. 

(Syllabus  by  the  Court.) 

Clommissioners*  Opinion.  Division  No.  1.  Error  from  Caddo 
Cxmnty  Court ;  B.  F.  Holding,  Judge.  , 

Action  by  W.  W.  Beatty  against  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company  to  recover  the  penalty  of  $1  per  day 
per  car  for  not  supplying  cars  for  the  movement  of  freight  from 
Verden,  Okl.,  to  Chickasha,  Ind.  T.,  in  November,  and  Decem- 
ber, 1906.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

See,  also,  116  Pac.  171. 

C.  O,  Blake,  E,  B.  Blake,  H.  B.  Low,  and  R.  /.  Roberts,  for 
plaintiff  in  error. 
A,  J,  Morris,  for  defendant  in  error. 

Ames,  C.  The  question  involved  in  this  case  is  the  constitu- 
tionality of  section  2,  art.  2,  c.  10,  of  the  Session  Laws  of  1905 
(Laws  of  1905,  p.  144,  Snyder's  Statutes,  §  521).  That  sec- 
tion is  as  follows:  "It  shall  be  the  duty  of  every  railroad  com- 
pany operating  a  line  of  road  wholly  or  in  part  within  this  state 
for  the  transportation  of  freight,  upon  the  verbal  or  written  ap- 
plication of  any  shipper  to  its  station  agent  or  other  agent  in 

'^'For  the  authorities  in  this  series  on  the  subject  of  state  interfer- 
ence with  or  regulation  of  interstate  commerce,  see  last  foot-note 
of  Atlantic  C.  L.  R.  Co.  v.  State  (Ga.),  39  R,  R,  R,  672,  62  Am.  & 
Eng.  R.  Cas.,  N.  S.,  672;  Reid  v.  Southern  Ry.  Co.  (N.  Car.),  39  R. 
R.  R.  204,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  204;  third  head-note  of 
State  V,  Wignall  (Iowa),  39  R.  R.  R,  173,  62  Am.  &  Eng.  R.  Cas., 
N.  S.  173;  foot-note  of  Southern  Ry.  Co.  v.  King  (U.  S.).  37  R.  R. 
R.  45,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  45. 
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charge  of  transportation  of  freight  for  a  car  or  cars  to  be  loaded 
with  freight  other  than  perishable  freight  or  live  stock,  stating 
the  character  of  the  freight  and  its  final  destination,  to  furnish 
said  car  or  cars  within  four  days  from  7  o'clock  a.  m.  of  the 
day  following  such  application.  Or,  when  such  application  speci- 
fies a  future  day  when  said  car  or  cars  are  required,  giving  not 
less  than  four  days'  notice  thereof  computing  from  7  o'clock 
a.  m.  of  the  day  following  such  application,  it  shall  be  the  duty 
of  said  company  to  furnish  said  cars  or  car  on  the  day  specified 
in  said  application.  For  failure  to  comply  with  this  section  said 
company  shall  forfeit  and  pay  to  the  shipper  applying  for  said 
car  or  cars  the  sum  of  one  dollar  per  car  per  day  or  fraction  of 
a  day's  delay  after  free  time,  together  with  all  actual  damages 
said  applicant  may  sustain  thereby:  Provided,  that  if  in  case 
of  fire,  washouts,  strikes,  lockouts,  or  other  unavoidable  casu- 
alties such  railroad  company  shall  not  be  able  to  furnish  soich 
cars  within  such  time,  then  and  in  that  event  such  time  of  de- 
murrage shall  not  begin  to  run  until  such  obstacles  and  hin- 
drances are  removed." 

[1]  The  argument  is  made  that  the  section  conflicts  with  the 
commerce  clause  of  the  Constitution  of  the  United  States,  by 
which  Congress  is  vested  with  power  "to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states,  and  with  the 
Indian  tribes."  Article  1,  §  8.  It  is,  of  course,  thoroughly  estab- 
lished that  this  power  of  Congress  to  regulate  interstate  com- 
merce is  exclusive,  and  as  extensive  as  the  commerce  which  is  to 
be  regulated.  It  is  likewise  thoroughly  established  that  the  state 
has  full  power  to  regulate  intrastate  commerce,  and  that  neither 
the  state  nor  the  United  States  can  enter  upon  or  occupy  the  field 
exclusively  committed  to  the  other.  It  is  likewise  thoroughly  set- 
tled that  the  states  did  not  grant  unto  the  United  States  their  police 
power,  and  that,  consequently,  they  retained  it,  and,  having  re- 
tained it,  it  is  a  function  which  they  not  only  have  the  right  to  ex- 
ercise, but  which  it  is  their  duty  to  exercise.  The  inquiry,  there- 
fore, is  whether  this  statute  regulates  interstate  commerce,  or 
whether  it  is  a  mere  exercise  of  the  state's  police  power ;  whether 
its  design  is  to  obstruct  interstate  commerce,  or  merely  to  facili- 
tate the  movement  of  freight,  both  inter  and  intra  state. 

It  seems  clear  to  us  that  the  purpose  of  the  statute  is  the  latter, 
and  not  the  former.  The  prompt  movement  of  the  cars  for  inter- 
state commerce  cannot  be  a  burden  upon  it,  but  an  aid  to  it ;  and, 
if  this  statute  affects  interstate  commerce,  it  is  merely  incidental 
and  in  aid  of  it.  Western  Union  Telegraph  Company  v.  Crovo, 
220  U.  S.  364,  31  Sup.  Ct.  399,  55  L.  Ed.  — ,  decided  April  3, 
1911,  involved  the  constitutionality  of  a  Virginia  statute  imposing 
upon  telegraph  companies  the  duty  of  transmitting  dispatches 
faithfully,  impartially,  and  promptly,  and  imposing  a  penalty  of 
$1(X)  for  unreasonable  delay.    The  action  was  brought  by  the 
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plaintiff  to  recover  the  penalty  for  delay  in  transmitting  a  mes- 
sage from  Richmond,  Va.,  to  Brockton,  N.  Y.,  and  the  telegraph  , 
company  contended  that  the  statute  was  a  regulation  of  interstate 
commerce,  and  therefore  void.  In  the  opinion  by  Mr.  Justice 
Lurton  the  court  denied  this  contention,  and  said :  **The  require- 
ment of  the  Virginia  statute,  as  here  applied,  is  a  valid  exercise 
of  the  power  of  the  state,  in  the  absence  of  legislation  by  Con- 
gress. It  is  neither  a  regulation  nor  a  hindrance  to  interstate 
commerce,  but  is  in  aid  of  that  commerce." 

In  Chicago,  Rock  Island  &  Pacific  Railway  Company  v,  Ar- 
kansas, 219  U.  S.  453,  465,  31  Sup.  Ct.  275,  278,  279,  55  L.  Ed. 
— ,  decided  February  20,  1911,  the  Supreme  Court  upheld  the 
statute  of  Arkansas  prescribing  a  minimum  of  three  brakemen 
for  freight  trains  of  more  than  25  cars  and  denied  the  contention 
that  such  a  statute  was  a  regulation  of  interstate  commerce.  In 
the  opinion  Mr.  Justice  Harlan  says :  "It  is  not  too  much  to  say 
that  the  state  was  under  an  obligation  to  establish  such  regula- 
tions as  were  necessary  or  reasonable  for  the  safety  of  all  engaged 
in  business  or  domiciled  within  its  limits.  Beyond  doubt,  passen- 
gers or  interstate  carriers,  while  within  Arkansas,  are  as  fully  en- 
titled to  the  benefits  of  valid  local  laws  enacted  for  the  public 
safety  as  are  citizens  of  the  state.  Local  statutes  directed  to  such 
an  end  have  their  source  in  the  power  of  the  state,  never  surren- 
dered, of  caring  for  the  public  safety  of  all  within  its  jurisdic- 
tion ;  and  the  validity  under  the  Constitution  of  the  United  States 
of  such  statutes  is  not  to  be  questioned  in  a  federal  court,  unless 
they  are  clearly  inconsistent  with  some  power  granted  by  the  gen- 
eral government,  or  with  some  right  secured  by  that  instrument, 
or  unless  they  are  purely  arbitrary  in  their  nature.  The  statute 
here  involved  is  not  in  any  proper  sense  a  regulation  of  interstate 
commerce,  nor  does  it  deny  the  equal  protection  of  the  laws. 
UpcJn  its  face  it  must  be  taken  as  not  directed  against  interstate 
commerce,  but  as  having  been  enacted  in  aid,  not  in  obstruction, 
of  such  commerce,  and  for  the  protection  of  those  engaged  in  such 
commerce." 

In  Western  Union  Telegraph  Company  v.  Commercial  Milling 
Company,  218  U.  S.  406,  31  Sup.  Ct.  59,  54  L.  Ed.  1088,  decided 
November  28,  1910,  a  statute  of  Michigan  was  unheld  which  pro- 
hibited telegraph  companies  from  limiting  their  liability  on  ac- 
count of  a  negligent  failure  to  deliver  a  telegram,  even  though 
addressed  to  a  person  in  another  state,  and  the  contention  that 
such  a  statute  was  a  regulation  of  interstate  commerce  was  denied. 

In  Atlantic  Coast  Line  Railroad  Company  v.  Mazursky,  216  U. 
S.  122,  30  Sup.  Ct.  378,  54  L.  Ed.  411,  a  South  Carolina  statute 
was  upheld  which  penalized  the  failure  of  a  common  carrier  to 
adjust  and  pay,  within  a  specified  time,  claims  for  loss  or  damage, 
and  the  contention  that  such  a  statute  was  a  regulation  of  inter- 
state commerce  was  denied.    Mr.  Chief  Justice  Puller,  in  deliv- 
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ering  the  opinion  of  the  court,  quotes  with  apparent  approval, 
on  page  132  of  216  U.  S.  and  page  381  of  30  Sup.  Ct.  (54  L.  Ed. 
411),  the  following  language  from  Seegers  Bros.  z/.  Seaboard 
Air  Line  R.  Co.,  73  S.  C.  71,  7Z,  52  S.  E.  797,  121  Am.  St.  Rep. 
921 :  "The  duty  to  make  prompt  settlement  for  loss  or  damage 
to  goods  is  but  an  incident  of  the  duty  to  transport  and  deliver 
safely  and  with  reasonable  diligence.  The  statute  in  question 
was  designed  to  effectuate  an  important  public  purpose,  viz.,  to 
compel  the  common  carrier  to  perform  with  reasonable  dili- 
gence the  duty  which  peculiarly  appertains  to  his  business  as  a 
carrier  of  freight.  The  penalty  is  but  a  means  to  that  end." 
And  see  same  case,  207  U.  S.  7Z,  28  Sup.  Ct.  28,  52  L.  Ed.  108. 

In  Western  Union  Telegraph  Company  v.  James,  162  U.  S. 
650,  16  Sup.  Ct.  934,  40  L.  Ed.  1105,  a  statute  of  Georgia  im- 
posing a  penalty  for  the  failure  to  diligently  deliver  to  the  per- 
son addressed  in  Georgia  an  interstate  message  was  upheld  as 
a  valid  exercise  of  the  state's  power  and  not  a  regulation  of 
interstate  commerce,  and  in  the  opinion  Mr.  Justice  Peckham 
says:  "While  it  is  vitally  important  that  commerce  between  the 
states  should  be  unembarrassed  by  vexatious  state  regulations 
regarding  it,  yet,  on  the  other  hand,  there  are  many  occasions 
where  the  police  power  of  the  state  can  be  properly  exercised  to 
insure  a  faithful  and  prompt  performance  of  duty  within  the 
limits  of  the  state  upon  the  part  of  those  who  are  engaged  in 
interstate  commerce." 

In  Patterson  v,  Missouri  Pacific  Railroad  Company,  77  Kan. 
236,  94  Pac.  138,  15  L.  R.  A.  (N.  S.)  7Zi,  a  statute  very  similar 
to  ours  was  considered  and  upheld.  The  Kansas  statutes  im- 
posed a  penalty  of  $1  per  day  for  failure  to  furnish  the  cars, 
but  provided  "that  the  provisions  of  this  law  shall  not  apply  in 
cases  of  strikes,  unavoidable  accidents,  and  other  public  calami- 
ties," while  the  exception  of  our  statute  is  that  the  penalty  does 
not  apply  "in  case  of  fire,  washouts,  strikes,  lockouts,  or  other 
unavoidable  casualties."  In  Hardwick  Farmers'  Elevator  Co. 
z'.  Chicago,  R.  I.  &  P.  Ry.  Co.,  110  Minn.  25,  124  N.  W.  819,  a 
similar  demurrage  act  was  sustained,  which  imposed  a  penalty 
of  $1  per  day  for  delay,  and  the  exception  of  the  statute  was  in 
the  case  of  "strikes,  public  calamities,  accidents,  or  any  cause  not 
within  the  power  of  the  railroad  company  to  prevent,  or  during 
which  the  loading  or  unloading  of  freight  by  shipper  or  consignee 
is  delayed  by  reason  of  inclement  weather  which  would  make 
loading  or  unloading  impracticable,  or  any  cause  not  in  the  power 
of  said  shipper  or  consignee  to  prevent."  In  Stone  &  Co.  v. 
Atlantic  Coast  Line  Ry.  Co.,  144  N.  C.  220,  56  S.  E.  932,  the 
validity  of  the  North  Carolina  demurrage  law  was  involved.  By 
this  law  a  penalty  was  imposed  for  unreasonable  delay,  and  it 
was  provided  that  a  greater  delay  than  2  days  at  the  initial  point, 
and  48  hours  at  one  intermediate  point  for  each  100  miles,  was 
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prima  facie  unreasonable.  This  act  was  held  valid.  In  Southern 
Railway  Co.  v.  Melton,  133  Ga.  277,  65  S.  E.  665,  a  rule  of  the 
Railroad  Commission  of  Georgia  requiring  railroads  to  furnish 
cars  within  4  days  after  demand,  under  penalty  of  $1  a  day,  was 
upheld. 

In  Houston  &  T.  C.  R.  Co.  v.  Mayes,  201  U.  S.  321,  26  Sup. 
Ct.  491,  50  L.  Ed.  772,  a  demurrage  act  of  Texas  was  held  to  be 
an  unconstitutional  regulation  of  interstate  commerce  which  im- 
posed a  penalty  of  $25  a  day  for  each  car  not  furnished,  and 
which  only  excused  the  railroad  for  failure  to  furnish  because 
of  "strikes  or  other  public  calamity."  The  opinion  was  delivered 
by  five  of  the  justices;  one  not  participating  and  three  dissenting. 
The  power  of  the  state  to  compel  the  railroads  to  furnish  ade- 
quate facilities  for  the  movement  of  commerce,  whether  state 
or  interstate,  was  conceded;  but  it  was  held  that  the  imposition 
of  the  duty  to  furnish  cars  at  a  specified  time,  regardless  of  every 
consideration  except  "strikes  or  other  public  calamity,"  under 
a  penalty  of  $25  per  day  per  car  for  failure  to  do  so,  was  an  un- 
reasonable and  arbitrary  requirement.  In  delivering  the  opinion 
Mr.  Justice  Brown  says:  "Although  it  may  be  admitted  that 
the  statute  is  not  far  from  the  line  of  proper  police  regulation, 
we  think  that  sufficient  allowance  is  not  made  for  the  practical 
difficulties  in  the  administration  of  the  law,  and  that,  as  applied 
to  interstate  commerce,  it  transcends  the  legitimate  powers  of 
the  Legislature." 

Under  the  authority  of  the  Mayes  Case,  therefore,  as  well  as 
all  the  other  decisions  on  the  subject,  the  subject-matter  of  this 
statute  is  rightfully  within  the  power  of  the  Legislature,  and  in 
order  for  the  courts  to  strike  it  down  we  must  be  able  to  say  that 
it  is  so  arbitrary  and  unreasonable  as  to  transcend  the  limits  of 
the  state's  power.  We  cannot  reach  this  conclusion.  Whether 
cars  should  be  furnished  within  one  day,  or  four,  or  six  may  be 
a  matter  upon  which  different  men  would  have  different  opinions ; 
but  it  is  certainly  a  subject  as  fully  within  the  knowledge  of  the 
Legislature  as  it  is  that  of  the  courts,  and  we  cannot  say  that  a 
requirement  that  they  should  be  furnished  within  four  days  is 
arbitrary  and  unreasonable.  It  certainly  is  not  a  burden  on  inter- 
state commerce.  But  the  Legislature  has  not  made  this  an  abso- 
lute requirement,  but  excuses  the  railroad  in  the  event  of  the  con- 
tingencies named  in  the  statute. 

[2]  We  are  asked  to  so  construe  these  contingencies  and  ex- 
ceptions as  to  make  the  act  unconstitutional.  But  where  two  con- 
structions are  available,  one  of  which  will  uphold  the  act,  while 
the  other  will  strike  it  down,  it  is  the  duty  of  the  courts  to  take 
the  former  course.  Patterson  v.  Missouri  Pacific  Railroad  Com- 
pany, 77  Kan.  236,  94  Pac.  138,  15  L.  R.  A.  (N.  S.)  733;  Hard- 
wick  Farmers*  Elevator  Co.  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  110 
Minn.  25,  124  N.  W.  819;  LMall  MiUmg  Co.  v.  Atchison,  T.  &  S. 
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F.  Ry.  Co..  82  Kan.  256,  263,  108  Pac.  137,  139.  In  the  case  at 
bar  the  defendant  merely  filed  a  general  denial.  It  did  not  plead 
or  undertake  to  prove  any  facts  which  would  make  the  applica- 
tion of  the  statute  unreasonable,  but  merely  stood  upon  the  naked 
proposition  that  the  statute,  on  its  face,  is  so  unreasonable  and 
arbitrary  as  to  be  void.  The  meaning  of  the  words  "unavoidable 
casualty"  can  better  be  ascertained  by  applying  them  to  concrete 
cases,  and,  as  there  are  no  facts  before  us,  we  cannot  apply  the 
words  in  this  case ;  but  it  is  manifest  that  the  exceptions  of  our 
statute  are  so  much  broader  than  the  exceptions  of  the  Texas  stat- 
ute involved  in  the  Mayes  Case  that  that  case  is  not  controlling, 
and  it  is  sufficient  to  say  that,  when  a  railroad  company  cannot 
furnish  cars  on  account  of  any  casualties  beyond  its  control,  the 
statute  will  not  apply. 

[3]  All  the  other  assignments  of  error  are  disposed  of  by  what 
we  have  already  said,  except  the  fifth,  which  attacks  the  rulings 
of  the  court  on  the  admission  of  evidence.  On  the  cross  examina- 
tion of  the  plaintiff,  the  defendant  inquired  whether  cars  were 
scarce  that  fall,  whether  plaintiff  had  any  trouble  in  getting  cars, 
and  whether  he  got  as  many  as  other  dealers.  This  was  objected 
to  as  improper  cross-examination,  and  the  objection  was  sustained. 
We  do  not  think  this  was  error.  If  the  defendant  relied  upon 
such  a  defense,  it  should  have  been  pleaded  and  proven ;  and  this 
could  not  be  done  by  the  examination  of  the  plaintiff,  when  his 
examination  in  chief  did  not  legitimately  present  the  matter. 

For  the  reasons  herein  stated,  the  judgment  of  the  trial  court 
should  be  affirmed.  • 

Per  Curiam.    Adopted  in  whole. 
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(Supreme  Court  of  Michigan,   Nov.  3,  1911.) 
[132  N.  W.  Rep.  1068.] 

Commerce — RegulationB — Connection  with  and  Facilities  to  Other 

Carriers.*— Under  Pub.  Acts  1907,  No.  312,  §  7,  subd.  "b,"  which 
provides  that,  where  it  is  practicable,  the  Railroad  Commission  cre- 
ated may  require  railroads  to  interchange  cars,  freight,  and  passen- 
ger traffic,  and  may  require  track  connection  upon  such  terms  as 
it  may  determine,  and  which,  by  section  26,  provides  that  any  rail- 
road being  dissatisiied  with  any  order  of  the  Commission  fixing  any 
regulations  may  within  60  days  commence  an  action  against  the 
Commission  to  vacate  such  order  as  unreasonable,  an  order  regularly 
entered  by  the  Commission,  requiring  two  railroads  to  connect  their 
tracks  at  such  point  in  a  certain  village  as  they  should  agree  upon 
as  most  desirable,  and  thereafter  interchange  cars  and  passenger 
traffic,  does  not  violate  Const.  U.  S.  art.  1,  §  8,  vesting  in  Congress 
the  power  to  regulate  interstate  commerce. 

Constitutional  Law — Due  Process  of  Law — Regulation  of  Carri- 
cr».t— Pub.  Acts  1907,  No.  312,  §  7,  subd.  "b"  created  a  state  Rail- 
road Commission,  and  provided  that  where  practicable  the  Commis- 
sion might  on  application  require  railroads  to  interchange  shipments 
and  passenger  traffic,  and  might  require  the  connection  of  tracks 
upon  such  terms  as  it  should  determine;  and  by  subdivision  "c"  pro- 
vided for  reasonable  compensation;  and  by  section  26  provided  a 
method  for  reviewing  the  orders  of  the  Commission.  Held,  in  man- 
damus by  the  Commission  agrainst  one  of  two  railroads  which  had 
complied  with  its  order  for  a  connection  of  tracks  under  protest, 
and  had  refused  to  interchange  cars,  etc.,  that  the  orders  did  not  de- 
prive the  respondent  of  property  without  due  process  of  law. 

Action,  on  the  relation  of  the  Michigan  Railroad  Commission, 
for  mandamus  against  the  Michigan  Central  Railroad  Company, 
to  compel  compliance  with  relator's  order.    Writ  issued. 

Argued  before  Ostrander,  C.  J.,  and  Steere,  Moore,  McAl- 
VAY^  Brooke,  Blair,  and  Stone,  JJ. 

*See  foot-note  of  preceding  case. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  validity 
of  statutes  prescribing  penalties  to  compel  railroads  to  perform 
their  duties,  see  foot-note  of  Martin  v.  Oregon  R.  &  Nav.  Co.  (Ore.). 
39  R.  R.  R.  710,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  710;  second  foot-note 
of  Atlantic  C.  L.  R.  Co.  v.  State  (Ga.),  39  R.  R.  R  672,  62  Am.  & 
Eng.  R.  Cas.,  N.  S..  672;  second  head-note  of  People  v.  Baltimore, 
etc.,  R.  Co.  (111.),  38  R.  R.  R.  697,  61  Am.  &  Eng.  R.  Cas.,  N.  S., 
697;  last  head-note  of  Lidel  v.  South  Dakota  Cent.  Ry.  Co.  (S 
Dak.),  38  R.  R.  R.  641,  61  Am.  &  Eng.  R.  Cas.,  N.  S.,  641. 
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Franz  C.  Kuhn,  Atty,  Gen.,  and   George  S.  Law,  Asst.   Atty. 
Gen.,  for  relator. 
Frank  E.  Rohson  (Henry  Russel,  of  counsel),  for  respondent. 

Bi^is^  J.  Relator  asks  for  a  writ  of  mandamus  to  compel  re- 
spondent to  comply  with  its  order,  **for  the  reasons  set  forth 
nK>re  fully  in  the  opinion  of  the  Commission  this  day  filed,  that 
the  said  Michigan  Central  Railroad  Company  and  the  said  Detroit 
United  Railway  Company,  on  or  before  the  15th  day  of  August,  A. 
D.  1908,  connect  their  tracks  at  such  point  in  the  said  village  of 
Oxford,  Oakland  county,  as  they  shall  between  themselves  agree 
upon  as  most  desirable,  and  thereafter  there  interchange  cars, 
car  load  shipments,  less  than  car  load  shipments  and  passenger 
traffic  in  accordance  with  the  provisions  of  section  7  of  Act  312 
of  the  Public  Acts  of  1907.  It  is  further  (H*dered  that  the  said 
defendants  shall,  on  or  before  the  1st  day  of  July,  A.  D.  1908, 
designate  the  point  at  which  such  physical  connection  shall  be 
made  and  notify  the  said  Commission  of  such  designation,  and 
that  if  the  said  defendants  are  unable  to  agree  as  to  the  said 
point  then  the  said  Commission  shall,  on  or  after  the  said  1st  day 
of  July,  make  a  supplemental  order  herein,  determining  the  loca- 
tion of  said  connection." 

The  Michigan  Central  Railroad  Company  operates  the  Detroit 
&  Bay  City  Railroad  as  lessee.  The  line  of  the  Detroit  &  Bay 
City  Railroad  extends  from  the  city  of  Detroit,  in  the  county  of 
Wayne,  to  the  city  of  Bay  City,  in  the  county  of  Bay,  passing 
through  the  village  of  Oxford,  in  the  county  of  Oakland.  The 
Detroit  United  Railway  Company,  a  corporation  organized  and 
existing  under  the  street  railway  act  (chapter  168,  Compiled 
Laws  1897),  operates  an  interurban  railway  extending  from  the 
city  of  Detroit  to  the  city  of  Flint,  and  likewise  passing  through 
the  village  of  Oxford,  in  the  county  of  Oakland.  Between  the 
village  of  Oxford  and  the  city  of  Flint,  the  railroad  of  the  De- 
troit United  Railway  passes  through  the  village  of  Ortonville,  in 
the  county  of  Oakland,  and  the  villages  of  Goodrich  and  Atlas, 
in  the  county  of  Genesee.  Ortonville  is  10  miles  from  Oxford; 
Goodrich  is  16,  miles  from  Oxford;  and  Atlas  is  18  miles  from 
Oxford.  The  only  railroad  facilities  at  Ortonville,  Goodrich, 
and  Atlas  are  such  as  are  afforded  by  the  Detroit  United  Railway. 

The  Detriot  United  Railway  is  operated  entirely  by  electric  mo- 
tive power,  while  the  Michigan  Central  Railroad  is  operated  by 
steam  power.  Shipments  of  freight  to  or  from  points  on  the  De- 
troit United  Railway  between  Oxford  and  Flint  are  required  to  be 
transferred  from  the  steam  railroad  cars  of  the  Micliigan  Central 
to  the  cars  of  the  Detroit  United  Railway,  and  transported  by  the 
Detroit  United  Railway  to  their  destination. 

In  January,  1908,  certain  residents  of  Ortonville  and  also  of 
Goodrich   filed  with  the  Michigan   Railroad  Commission  a  com- 
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plaint  against  the  Michigan  Central  Railroad  Company  and  the 
Detroit  United  Railway  Company,  asking  in  substance  that  an  or- 
der be  /nade  by  the  Commission  requiring  the  Michigan  Central 
Railroad  Company  and  the  Detroit  United  Railway  Company  to 
make  a  physical  connection  of  their  railroad  tracks  in  the  village 
of  Oxford,  and  to  there  interchange  cars,  car  load  shipments,  etc., 
in  accordance  with  the  provisions  of  subdivision  "b"  of  section 
7,  Act  312,  of  the  Public  Acts  of  1907.  April  28,  1908,  a  hearing 
was  had  before  the  Conunission,  after  due  notice  to  the  railroad 
companies,  at  which  the  railroad  companies  appeared  and  were 
represented  by  counsel,  and  a  full  hearing  had  bearing  upon  the 
matters  complained  of  in  said  petitions.  On  June  5,  1908,  the 
Commission  filed  an  opinion  in  said  cause,  and  upon  the  same  day 
made  the  order  above  referred  to.  The  companies  not  having 
designated  the  point  at  which  the  physical  connection  of  their 
tracks  was  to  be  made,  the  Commission,  on  the  27th  of  November, 
1908,  made  a  supplemental  order  designating  the  point  at  which 
such  physical  connection  should  be  made,  and  extending  the  time 
for  the  installation  of  the  same  to  December  11,  1908.  The  phys- 
ical connection  between  the  tracks  of  said  railroad  companies  was 
thereafter  installed  as  ordered  by  the  said  Commission,  and  is 
still  maintained  by  said  railroad  companies,  although  respondent 
performed  its  part  under  protest. 

The  orders  made  by  the  Michigan  Railway  Commission  were 
duly  served  upon  the  Michigan  Central  Railroad  Company  and 
the  Detroit  Unitefl  Railway  Company,  as  required  by  law,  and 
neither  of  said  companies  instituted  any  proceeding  to  test  the  va- 
lidity of  said  orders  within  the  time  limited  therefor  by  secton  26 
of  Act  312  of  the  Public  Acts  of  1907.  The  Detroit  United  Rail- 
way Company  is  willing  and  able  to  accept  cars  and  car  loads  of 
freight  from  the  Michigan  Central  Railroad  Company  to  be  de- 
livered along  the  line  of  the  Detroit  United  Railway  between  the 
village  of  Oxford  and  the  city  of  Flint.  The  Michigan  Central 
Railroad  Company,  however,  has  hitherto  refused,  and  still  re- 
fuses, to  deliver  cars  and  car  loads  of  freight  to  the  Detroit  United 
Railway  Company  for  transportation  to  the  points  on  the  Detroit 
United  Railway  between  Oxford  and  Flint. 

The  original  act  creating  the  Michigan  Railroad  Commission 
is  Act  312  of  the  Public  Acts  of  1907,  entitled :  "An  act  to  regu- 
late railroads  and  the  transportation  of  persons  and  property  in 
this  state,  prevent  the  imposition  of  unreasonable  rates,  prevent 
unjust  discrimination,  insure  adequate  service,  create  the  Michi- 
gan Railroad  Commission,  define  the  powers  and  duties  thereof, 
and  to  prescribe  penalties  for  violations  hereof." 

Subdivision  ''d"  of  section  3  of  said  act  provides  that  "the 
term  'railroad'  as  used  in  this  act  shall  be  construed  to  include 
both  steam  and  electric  railroads,"  etc.  Subdivision  **b"  of  sec- 
tion 7  of  said  act,  under  which  the  orders  in  this  case  were  made, 
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provides  as  follows :  "Where  it  is  practicable  and  the  same  may 
be  accomplished  without  endangering  the  equipment,  tracks,  or 
appliances  of  either  party,  the  Commission  may,  upon  application 
require  steam  railroads  and  interurban  and  suburban  railroads  to 
interchange  cars,  car  load  shipments,  less  than  car  load  shipments, 
and  passenger  traffic,  and  for  that  purpose  may  require  the  con- 
struction of  physical  connections  upon  such  terms  as  it  may  de- 
termine :  Provided,  that  nothing  in  this  act  shall  be  construed  to 
require  through  billing  of  freight  as  between  steam  and  electric, 
suburban  or  interurban  railroads,  but  such  suburban  and  inter- 
urban railroads  may  be  used  for  the  handHng  of  freight  in  car 
load  lots  in  steam  railroad  freight  cars  between  shippers  and  con- 
signees and  the  steam  railroads,  in  the  same  manner  and  under 
the  same  general  conditions,  except  as  to  motive  power,  as  held 
line  railroads  and  terminal  railroads  are  now  or  may  hereafter 
be  used  for  like  purposes." 

Subdivision  "c"  of  the  same  section  provides:  "Every  corpo- 
ration owning  a  railroad  in  use^  shall,  at  reasonable  times  and  for 
a  reasonable  compensation,  draw  over  the  same  the  merchandise 
and  cars  of  any  other  corporation  or  individual  having  connect- 
ing tracks :  Provided,  such  cars  are  of  the  proper  gauge,  are  in 
good  running  order  and  equipped  as  required  by  law  and  other- 
wise safe  for  transportation  and  properly  loaded;  provided  fur- 
ther, if  the  corporations  cannot  agree  upon  the  times  at  which  the 
cars  shall  be  drawn,  or  the  compensation  to  be  paid,  the  said 
Commission  shall,  upon  petition  of  either  part)^  and  notice  to  the 
other,  after  hearing  the  parties  interested,  determine  the  rate  of 
compensation  and  fix  such  other  periods,  having  reference  to  the 
convenience  and  interests  of  the  corporation  or  corporations,  and 
the  public  to  be  accommodated  thereby,  and  the  award  of  the 
Commission  shall  be  binding  upon  the  respective  corporations  in- 
terested therein  until  the  same  shall  have  been  revised.  Any  rail- 
road corporation  refusing  to  comply  with  the  provisions  of  this 
section  shall  be  liable  to  a  penalty  not  exceeding  five  hundred  dol- 
lars." 

Sections  25  and  26  read  as  follows : 

"Sec.  25.  All  rates,  fares,  charges,  classifications  and  joint 
rates  fixed  by  the  Commission  and  all  regulations,  pra.ctices  and 
services  prescribed  by  the  Commission  shall  be  in  force  and  shall 
be  prima  facie,  lawful  and  reasonable  until  finally  found  other- 
wise in  an  action  brought  for  the  purpose  pursuant  to  the  provi- 
sions of  section  twenty-six  of  this  act,  or  until  changed  or  modi- 
fied by  the  Commission  as  provided  for  in  paragraph  (b),  section 
twenty-four  of  this  act. 

"Sec.  26.  (a)  Any  railroad  or  other  party  in  interest,  being  dis- 
satisfied with  any  order  of  the  Commission  fixing  any  rate  or 
rates,  fares,  charges,  classifications,  joint  rate  or  rates,  or  any  or- 
der fixing  any  regulations,  practices  or  services,  may  within  sixty 
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days  commence  an  action  in  the  circuit  court  in  chancery  against 
the  Commission  as  defendant  to  vacate  and  set  aside  any  such 
order  on  the  ground  that  the  rate  or  rates,  fares,  charges,  classi- 
fications, joint  rate  or  rates  fixed  is  unlawful  or  unreasonable,  or 
that  any  such  regulation,  practice  or  service  fixed  in  such  order 
is  unreasonable;  in  which  suit  the  Commission  shall  be  served 
with  a  subpcEna.  The  Commission  shall  file  its  answer,  and  on 
leave  of  court  any  interested  party  may  file  an  answer  to  said 
complaint,  whereupon  said  action  shall  be  at  issue  and  stand  ready 
for  hearing  upon  ten  days*  notice  by  either  party.  All  suits 
brought  under  this  section  have  precedence  over  any  civil  cause 
of  a  different  nature  pending  in  such  court,  and  the  circuit  court 
shall  always  be  deemed  open  for  the  hearing  thereof,  and  the  same 
shall  proceed,  be  tried  and  determined  as  other  chancery  suits. 
Any  party  to  such  suit  may  introduce  original  evidence  in  addition 
to  the  transcript  of  evidence  offered  to  said  Commission,  and  the 
circuit  courts  in  chancery  are  hereby  given  jurisdiction  of  such 
suits  and  empowered  to  affirm,  vacate  or  set  aside  the  order  of  the 
Commission  in  whole  or  in  part,  and  to  make  such  other  order  or 
decree  as  the  courts  shall  decide  to  be  in  accordance  with  the  facts 
and  the  law." 

Respondent  claims  a  mandamus  should  not  issue  because : 

"(1)  The  Detroit  United  Railway  Company  is  a  'street  railway,' 
and  not  authorized  by  the  act  under  which  it  is  organized  to  do  a 
'railroad'  business  and  transport  over  its  lines  freight  and  freight 
cars  of  the  character  transported  by  respondent,  and  it  cannot  be 
authorized  so  to  do  by  the  nninicipalities  through  which  its  lines 
pass,  nor  by  the  action  of  relator. 

"(2)  And  therefore  it  is  not  competent  to  enter  into  any  con- 
tract, agreement,  or  arrangement  for  that  purpose  with  respon- 
dent. 

"(3)  Nor  is  it,  in  fact,  possessed  of  cars,  equipment,  tracks,  or 
other  facilities  sufficient  to  handle  such  freight  and  freight  cars, 
or  with  which  to  make  the  interchange  of  business  required  by 
the  order  of  relator. 

"(4)  Respondent  cannot  without  breach  of  contract  interchange 
with  the  Detroit  United  Railway  Company  cars  in  its  possession 
belonging  to  foreign  or  other  corporations. 

"(5)  The  order  of  said  Commission  and  the  statutes  purporting 
to  authorize  it  violate  section  16,  art.  2,  of  the  Constitution  of  the 
state  of  Michigan  (and  as  well  section  32  of  article  6  of  the  Con- 
stitution of  1850),  and  the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States,  in  that  the  enforcement  of  said  order 
and  statutes  would  deprive  respondent  of  its  property  without  due 
process  of  law. 

"(6)  Said  order  and  said  statutes  are  an  attempt  to  regulate 
and  impose  a  burden  upon  interstate  commerce,  and  violate  sec- 
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tion  8  of  article  1  of  the  federal  Constitution,  vesting  in  Congress 
the  power  to  regulate  interstate  commerce/' 

The  opinion  of  the  Commission,  after  determining  the  practica- 
bility of  the  physical  connection  and  of  interchange,  and  reciting 
the  testimony  and  other  facts,  proceeds  as  follows :  "Reasonable- 
ness of  Requiring  Interchange.  The  evidence  in  this  case  amply 
sustains  the  allegations  of  complainants  in  these  cases  that  inter- 
change between  the  electric  and  steam  lines  at  the  points  in  ques- 
tion would  result  in  very  substantial  benefits  to  these  villages  and 
the  surrounding  communities.  It  is  shown  that  50  cents  less  per 
ton  is  paid  for  hay  at  Ortonville  than  at  the  neighboring  town  of 
Grand  Blanc.  Fifty  cents  more  is  charged  per  ton  for  coal  at  Or- 
tonville than  at  Oxford,  and  these  differences  in  price  are  due  to 
the  expense  incurred  in  the  transfer  at  Oxford  of  said  commodi- 
ties from  the  cars  of  the  steam  line  to  those  of  the  electric. 
Stock  for  shipment  must  be  driven  to  Thomas,  Davison,  and  other 
points.  Elevator  facilities  have  not  been  provided  at  Goodrich 
or  Ortonville  because  of  lack  of  shipping  facilities.  As  to  defend- 
ant Michigan  Central  Railroad  Company,  small  sacrifice  is  asked 
in  order  to  secure  to  these  people  the  benefits  they  ask.  It  will 
have  to  expend  its  proportion  of  the  amount  necessary  to  install 
the  connection,  but  no  further  expenditure  is  involved  for  it. 
Were  the  contemplated  elevator  at  Goodrich  one  to  be  estab- 
lished at  Oxford  on  the  line  of  the  Michigan  Central,  or  at  Flint 
on  the  'cut-off'  of  the  Grand  Trunk,  side  track  facilities  would  be 
provided  for  it  by  that  comi>any,  in  view  of  the  business  to  be  de- 
rived. The  business  to  be  derived  by  the  steam  railroad  company 
from  Ortonville,  Goodrich,  and  surrounding  country,  via  these 
connections  and  the  Detroit  United  Railway,  gives  promise  of  be- 
ing considerable  in  amount.  Thereby  it  is  believed  the  Michigan 
Central  Railroad  Company  and  the  Grand  Trunk  Western  Rail- 
way Company  will  be  the  beneficiaries  by  such  connections." 

It  is  apparent  that  the  statute  expressly  authorized  the  order 
made,  and,  the  respondent  having  failed  to  institute  proceedings 
for  a  review  of  the  order,  the  questions  of  the  practicability  of 
the  physical  connection  and  of  the  interchange  of  traffic,  as  well 
as  the  reasonableness  of  the  service  required,  are  not  open  in  this 
proceeding.  We  therefore  consider  only  the  constitutional  ques- 
tions presented. 

[1]  Does  the  order  violate  the  commerce  clause  of  the  Con- 
stitution? As  we  have  heretofore  held,  the  jurisdiction  of  the 
Commission  is  limited  to  intrastate  traffic,  and  its  order  in  the 
present  case  must  be  deemed  to  be  so  limited.  A.  A.  R.  R.  Co.  v. 
Mich.  R.  R.  Commission,  163  Mich.  49,  127  N.  W.  746.  See,  also, 
Wisconsin,  etc.,  R.  R.  Co.  v.  Jacobson,  179  U.  S.  287,  21  Sup.  Ct. 
115,  45  L.  Ed.  194;  Pittsburgh,  etc.,  Ry.  Co.  v.  Hunt,  171  Ind. 
189,  86  N.  E.  328. 

[2]  Does  the  order  deprive  respondent  of  its  property  without 
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due  process  of  law?  For  the  affirmance  of  the  proposition  that 
it  docs  respondent  relies  upon  Central  Stock  Yds.  Co.  v.  L.  &  N. 
Ry.  Co.,  192  U.  S.  568,  24  Sup.  Ct.  339,  48  L.  Ed.  565,  and  Louis- 
ville &  Nashville  Co.  v.  Cent.  Stock  Yds.  Co.,  212  U.  S.  132,  29 
Sup.  Ct.  246,  53  L.  Ed.  441.  In  our  opinion,  the  present  case  is 
distinguishable  from,  and  not  ruled  by,  the  cases  cited,  for  the 
reasons  that  the  statute  expressly  imposes  upon  respondent  an 
obligation  to  interchange  cars,  etc.,  and  subdivision  "c"  of  section 
7  above  quoted  expressly  provides  for  reasonable  compensation. 

We  therefore  hold  the  statute  to  be  constitutional,  and  the  writ 
will  issue  as  prayed. 

OsTRANDER,  C.  J.  I  am  of  opinion  that  the  act  in  question  may 
be  so  construed  that  it  will  be  constitutional.  In  so  far  as  he  con- 
siders the  grounds  upon  which  the  validity  of  the  law  is  attacked, 
I  agree  with  Mr.  Justice  Blair.  While  I  doubt  the  propriety  of 
4eclaring  the  law  to  be  constitutional  before,  and  apart  from,  de- 
termining the  meaning  of  some  of  its  provisions,  I  am  willing  to 
assent  to  the  granting  of  an  order  requiring  respondent  to  conform 
to  the  order  made  by  the  Commission. 

Steere,  Moore,  McAlvay,  Brooke,  and  Stone,  JJ.,  concurred. 


Cramer  v,  Chicago,  R.  I.  &  P.  Ry.  Co. 

(Supreme  Court  of  Iowa,  Nov.  20,  1911.) 
[133  N.  W.  Rep.  387.] 

Commerce — ^Power  to  Regulate — Powers  of  State.* — Code,  §  2074, 
providing  that  no  contract,  receipt,  rule,  or  regulation  shall  exempt 
any  railway  corporation  from  the  liability  of  a  common  carrier, 
and  thereby  invalidating  contracts  between  railroads  and  shippers, 
whereby  the  former  attempt,  by  means  of  an  agreed  valuation  of 
the  goods  shipped,  to  limit  their  liability  for  negligence,  having  been 
passed  before  Congress  acted  in  the  matter  of  interstate  commerce 
and  assumed  control  thereof,  is  not  invalidated  by  the  action  of 
Congress,  for  such  action  does  not  deprive  the  states  of  their  right 
to  enact  such  rules  by  virtue   of  their  police  power. 

Carriera — Control  and  Regulation — Schedule  of  Rates — Filing  with 
Interstate  Commerce  Commission — EfiFect. — The  mere  filing  of 
schedules  of  rates  with  the  Interstate  Commerce  Commission  raises 
no  inference  that  the  Commission  agrees  to  such  rates,  or  all  the 
proposed  conditions  of  shipment. 

Carriers — Control  and  Regulation — Schedule  of  Rates — Filing  with 
Interstate  Commerce  Conunissaon — Action  by  Commission. — As  the 

♦See  first  foot-note  of  preceding  case. 
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filing'  of  schedules  of  rates  raises  no  inference  that  the  Interstate 
Commerce  Commission  agreed  to  them,  or  the  proposed  conditions 
of  shipment,  the  mere  filing  of  a  schedule  by  a  railroad  company,  in 
view  of  the  fact  that  when  the  schedule  was  filed  the  Commission 
had  no  authority  to  fix  rates  for  future  shipments,  and  no  power  to 
issue  general  orders  to  carriers,  and  in  view  of  U.  S.  Comp.  St.  Supp. 
1909,  p.  1166,  amending  section  20  of  the  interstate  commerce  act 
(Act  Feb.  4,  1887,  c.  104,  24  Stat.  386  [U.  S.  Comp.  St.  1901,  p. 
3169]),  and  providing  that  the  initial  carrier  shall  be  liable  for  the 
negligence  of  any  connecting  carrier  despite  any  contract,  receipt, 
rule,  or  regulation  to  the  contrary,  will  not  validate  a  condition  in 
such  a  schedule,  limiting  the  carrier's  liability  for  negligence,  by 
means  of  an  agreed  valuation  of  the  goods  shipped,  and  thus  ab- 
rogate Code,  §  2074,  which  makes  such  a  contract  void. 

Carriers — Control  and  Regulation — Rebates — What  Constitutes. — 
When  an  interstate  shipment  was  made  under  a  contract,  providing 
that  if  the  stock  shipped  was  injured  the  shipper  should  obtain  no 
compensation  beyond  an  agreed  valuation,  a  decision  that  the  agree- 
ment as  to  valuation  was  invalid  does  not  give  the  shipper  a  rebate, 
but  only  compensation  for  loss  suffered,  which  is  not  a  lower  rate 
than  he  is  entitled  to. 

Carriers — Control  and  Regulation — Schedule  of  Rates — Filing  with 
Interstate  Commerce  Commission — Action  by  Commission. — Where 
a  railroad  company  filed  two  rates  with  the  Interstate  Commerce 
Commission,  the  lower  providing  for  an  agreed  valuation  of  live 
stock  shipped,  which  condition  was  invalid,  under  the  state  law,  for 
limiting  the  railroad  company's  liability  for  negligence,  a  decision 
that  the  shipper  might  recover  despite  the  condition,  while  giving 
him  all  the  benefits  of  the  higher  rate,  is  not  erroneous  in  giving  the 
shipper  a  less  rate  than  required  by  law,  because  of  the  filing  of  the 
schedule  of  rates  with  the  Interstate  Confmerce  Commission,  for  the 
validity  of  the  agreement  limiting  the  carrier's  liability  for  negli- 
gence cannot  be  assumed  to  have  been  approved  by  the  Commis- 
sion, when  invalid  under  the  state  law. 

Appeal  from  District  Court,  Wright  County;  Chas.  E.  Albrook, 
Judge. 

Action  at  law  to  recover  for  damages  done  to  a  shipment  of 
hogs  over  defendant's  road  from  Gait,  Iowa,  to  Chicago,  III. 
Many  defenses  were  interposed,  to  some  of  which  plaintiff  de- 
murred. This  demurrer  was  sustained  in  part  and  overruled  in 
part,  and  the  case  was  tried,  resulting  in  a  judgment  for  plaintiff 
in  the  sum  of  $828.    Defendant  appeals.    Affirmed. 

Carroll  Wright,  J.  L.  Parrish,  and  Ladd  Sr  Rogers,  for  appel- 
lant. 
Nagle  &  Nagle,  for  appellee. 

Deemer,  J.  The  appeal  presents  but  a  single  question.  De- 
fendant pleaded  as  a  partial  defense  certain  stipulations  in  the 
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bill  of  lading  issued  to  plaintiff  for  the  car  of  hogs,  reading  as 
follows : 

"Eighth.  That  in  case  of  total  loss  of  any  of  the  live  stock  cov- 
ered by  this  contract  from  any  cause  for  which  the  first  party  may 
be  liable,  payment  will  be  made  therefor  on  the  basis  of  the  actual 
cash  value  at  the  time  and  place  of  shipment,  but  in  no  case  to  ex- 
ceed $100.00  for  each  horse,  pony,  gelding,  mare  or  stallion,  mule 
or  jack;  $50.00  for  each  ox,  bull  or  steer;  $30.00  for  each  cow; 
$10.00  for  each  calf  or  hog;  $3.00  for  each  sheep  or  goat,  and  in 
case  of  injury  or  partial  loss,  the  amount  of  damage  claimed  shall 
not  exceed  the  same  proportion." 

"Fourteenth.  That  no  person,  other  than  the  owner  of  the 
stock  shipped,  or  his  duly  authorized  agent,  in  the  name  of  the 
owner,  shall  be  allowed  to  sign  this  contract." 

"Seventeenth.  That  in  making  this  contract  the  undersigned 
owner,  or  other  agent  of  the  owner,  of  the  stock  named  herein 
expressly  acknowledges  that  he  has  had  the  option  of  making  this 
shipment  under  the  tariff  rates  either  at  carrier's  risk  or  upon  a 
limited  liability  and  that  he  has  selected  the  rate  and  liability 
named  herein,  and  expressly  accepts  and  agrees  to  all  the  stipu- 
lations and  conditions  herein  named." 

"Nineteenth.  That  the  evidence  that  the  said  second  party, 
after  fully  understanding  and  accepting  all  the  terms,  covenants 
and  conditions  of  this  contract,  including  the  provisions  on  the 
back  hereof,  and  that  they  all  constitute  a  part  hereof,  fully  assents 
to  each  and  all  of  the  same,  is  his  signature  hereto." 

These  stipulations  were  expressly  made  part  of  the  considera- 
tion for  the  rate,  and  the  contract  provided  that :  "Said  rate  be- 
ing less  than  the  rate  charged  for  shipments  transported  at  car- 
rier's risk,  for  which  reduced  rate  and  other  considerations  it  is 
mutually  agreed  between  the  parties  hereto,  as  follows." 

Based  upon  these  stipulations  and  agreements,  defendant 
pleaded  the  following  defenses: 

"That  at  the  time'the  plaintiff  shipped  the  hogs  in  question,  the 
defendant  had  on  file  with  the  Interstate  Commerce  Commission, 
and  on  file  at  Gait,  Iowa,  its  tariff  rates  on  hogs,  as  required  by 
law.  That  in  said  tariff  rates,  so  filed  and  in  force  at  the  time  this 
shipment  was  made,  there  were  specified  therein  two  rates  over 
defendant's  line  of  railway  from  Gait,  Iowa,  to  Chicago,  111. ;  one 
where  the  value  of  the  hogs  did  not  exceed  $10  per  head,  and  the 
other  rate,  which  was  higher,  where  the  value  of  the  hogs  ex- 
ceeded $10  per  head.  It  was  expressly  provided  in  said  tariff 
rates,  ^  filed  and  in  force  at  the  time  the  shipment  was  made, 
that  where  hogs  were  shipped  under  the  lower  rate,  in  case  of 
total  loss  of  any  of  such  hogs,  the  defendant's  liability  should  not 
exceed  $10  per  head.  That  said  tariff  rates  were  open  to  the  in- 
spection of  the  public,  and  plaintiff  selected  the  lower  rate,  and 
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entered  into  a  written  contract  with  said  defendant,  which  pro- 
vided that  in  case  of  total  loss  of  any  of  said  hogs  for  which  the 
defendant  might  be  liable,  payment  therefor  was  to  be  made  on 
the  bases  of  the  actual  value  at  the  time  and  place  of  shipment, 
but  in  no  case  should  the  defendant's  liability  exceed  $10  per 
head.  Said  contract  further  provided  that  in  making  said  contract 
the  undersigned  owner  of  the  stock  named  herein  expressly  ac- 
knowledged that  he  had  the  option  in  making  said  contract  under 
the  tariff  rates,  either  at  the  carrier's  risk  or  upon  a  limited  lia- 
bility, and  that  he  had  selected  the  rate  and  liability  named 
herein,  and  expressly  accepts  and  agrees  to  all  the  stipulations 
and  conditions  herein  named.  A  copy  of  said  contract  is  hereto 
attached,  marked  'Exhibit  A,'  and  made  a  part  of  this  answer. 

"That  said  tariff  rates  under  which  this  shipment  was  made 
were  binding  upon  both  the  defendant  and  the  plaintiff,  and  nei- 
ther were  at  liberty  to  disregard  said  tariff  rates,  without  violat- 
ing the  law  and  being  subject  to  prosecution  by  the  United  States 
government.  This  court  has  no  authority  or  jurisdiction  to  change 
said  tariff  rates,  by  changing  the  amount  of  liability  that  the  de- 
fendant assumed  under  said  tariff  rates  at  the  time  the  hogs  in 
question  were  shipped.  That  the  recovery  of  plaintiff,  if  he  is 
entitled  to  recover,  is  limited  to  $10  per  head  for  each  hog. 

"Count  3.  The  defendant  further  answering  states  that  it  kept 
on  file  with  the  Interstate  Commerce  Commission,  and  on  file  at 
Gait,  Iowa,  from  where  these  hogs  were  shipped,  its  tariff  rates, 
as  required  by  law.  That  said  tariff  rates,  duly  published  as  re- 
quired by  law,  gave  the  plaintiff  a  choice  of  two  rates ;  one  rate 
where  the  value  of  the  hogs  was  $10  or  less,  and  a  higher  rate, 
where  the  value  of  the  hogs  exceeded  $10.  The  defendant  states 
that  the  plaintiff,  in  order  to  secure  the  transportation  of  hogs  in 
question  at  less  than  the  published  tariff  rates,  wrongfully  rep- 
resented that  the  value  of  the  hogs  in  question  did  not  exceed  $10 
per  head,  and  that  plaintiff  signed  the  contract  marked  'Exhibit 
A,'  a  copy  of  which  is  hereto  attached,  and  represented  therein 
that  the  value  of  the  hogs  therein  did  not  exceed  $10  per  head, 
when,  as  a  matter  of  fact,  the  value  of  said  hogs  at  the  time  was 
much  in  excess  of  $10  per  head,  which  fact  was  known  to  the 
plaintiff  at  the  time  said  valuation  was  given,  and  was  not 
known  to  the  defendant.  That  no  officer  or  agent  of  the  defend- 
ant at  the  time  had  seen  the  hogs,  and  had  no  knowledge  as  to 
the  value  of  said  hogs  in  question,  except  that  obtained  from  the 
contract  herein. 

"That  the  hogs  in  question  were  transported  at  the  lower  rate, 
based  on  a  valuation,  not  exceeding  $10  per  head.  That  plaintiff 
is  not  entitled  to  recover  more  than  $10  for  each  hog,  and  he  is 
estopped  from  claiming  that  the  value  of  the  hogs  in  question  at 
the  time  of  shipment  was  more  than  $10  per  head. 

"That  the  defendant  further  states  that  under  the  terms  of  the 
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contract  under  which  the  shipment  was  made  the  recovery  of  the 
plaintiff  is  limited  to  the  sum  of  $10  for  each  animal,  and  states 
that  plaintiff  cannot,  in  any  event,  recover  more  than  said 
amount." 

[1]  The  demurrer  to  these  divisions  of  the  answer  was  sus- 
tained, and  the  appeal  challenges  the  ruling.  Our  Code,  §  2074, 
provides  that :  "No  contract,  receipt,  rule  or  regulation  shall  ex- 
empt any  railway  corporation  engaged  in  transporting  persons  or 
property  from  the  liability  of  a  common  carrier,  or  carrier  of 
passengers,  which  would  exist  had  no  contract,  receipt,  rule  or 
regulation  been  made  or  entered  into."  This  section  has  hereto- 
fore been  held  applicable  to  such  provisions  as  are  relied  upon  by 
appellant,  and  the  Supreme  Court  of  the  United  States  has  held 
that  the  state,  in  virtue  of  its  reserved  or  police  power,  had  au- 
thority to  enact  such  a  rule,  even  though  the  shipment  be  inter- 
state in  character.  See  Solan  v.  Railroad,  95  Iowa,  260,  63  N.  W» 
692,  28  L.  R.  A.  718,  58  Am.  St.  Rep.  430 ;  Lucas  v.  Railroad,  112 
Iowa,  594,  84  N  W.  673 ;  Winn  v.  Am.  Ex.  Co.,  149  Iowa,  259, 
128  N.  W.  663.  Also  C,  M.  &  St.  Paul  R.  R.  v.  Solan,  169  U. 
S.  133,  18  Sup.  Ct.  289,  42  L.  Ed.  688,  and  Penn.  R.  R.  v.  Hughs, 
191  U.  S.  477,  24  Sup.  Ct.  132,  48  L.  Ed.  268. 

It  is  now  argued  with  apparent  confidence  that  the  interstate 
commerce  act  (Act  Feb.  4,  1887,  c.  104,  24  Stat.  379  [U.  S.  Comp. 
St.  1901,  p.  3154] ),  with  its  amendments  prior  to  the  one  of  June 
18,  1910,  has  so  changed  the  situation  that  we  should  now  hold 
the  section  of  the  Code  inapplicable  to  interstate  shipments,  and 
say,  once  for  all,  that,  as  our  construction  of  it  affects  the  pub- 
lished rates  approved  by  the  Interstate  Commerce  Commission, 
we  should  now  abandon  the  rule  announced  in  the  Solan  and  other 
like  cases.  The  fundamental  proposition  relied  upon  for  this 
conclusion  is  that,  as  Congress  has  now  acted  upon  the  subject, 
the  several  states  have  no  further  control  of  the  matter,  and  that 
the  rates  approved  by  the  Interstate  Commerce  Commission  must 
control.  The  difficulty  with  this  proposition  is  counsel's  inability 
to  point  to  any  act  of  Congress  which  undertakes  to  validate  any 
such  provision  and  stipulations  as  are  relied  upon  by  appellant. 
Such  contracts  as  these  have  been  held  invalid  by  this  court  be- 
cause exempting  a  carrier  from  an  implied  liability  growing  out 
of  its  undertaking  to  carry  the  property ;  and  in  previous  cases  it 
has  been  said  that  such  exemptions  are  contrary  to  public  policy, 
and  void  at  common  law.  See  cases  heretofore  cited.  Upon  this 
proposition,  there  is  conflict  in  the  authorities,  however,  and  the 
Supreme  Court  of  the  United  States  has  adopted  a  contrary  rule. 
See  Hart  y.  Railroad,  112  U.  S.  331,  5  Sup.  Ct.  151,  28  L.  Ed.  717. 
But  practically  all  of  the  courts,  including  the  Supreme  Court  of 
the  United  States,  have  held  such  a  statute  as  is  found  in  our 
Code  as  section  2074  within  the  reserved  or  police  powers  of  the 
state,  and  not  such  a  regulation  of  interstate  commerce  as  to  be 
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inhibited  by  the  federal  Constitution.  See  cases  hitherto  cited. 
We  have  no  doubt  of  the  power  of  Congress  to  legislate  upon  this 
matter  of  limiting  liability,  or  to  give  full  recognition  and  validity 
to  such  contracts ;  but  counsel  for  appellant  have  failed  to  point 
out  any  act  of  Congress  which  does  so.  Our  own  reading  of  the 
interstate  commerce  act  fails  to  disclose  any  such  provisions.  It  is 
not  enough,  as  we  think,  that  Congress  has  acted  in  the  matter 
of  interstate  shipments,  and  assumed  control  thereof.  That  had 
been  done  when  the  Solan  and  the  Hughs  Cases,  supra,  were  an- 
nounced. Definite  action  in  recognition  of  such  contracts  as  are 
here  relied  upon  was  necessary.  No  such  express  legisla- 
tion is  found,  and  appellant  is  driven  to  the  necessity  of  finding 
recognition  of  such  contracts  by  implication.  The  defendant  seel^ 
to  limit  its  liability  to  the  sum  fixed  in  the  contract  because  of  the 
shipper's  agreement,  and  it  is  contended  that  the  Interstate  Com- 
merce Commission  authorized  the  making  of  such  contract  in  ap- 
proving the  rates  filed  by  the  company  with  the  commission.  It 
is  alleged  in  the  answer  that  the  defendant  had  two  rates  for  the 
shipment  of  stock,  each  fixed  upon  the  valuation  of  the  property ; 
the  low  one  being  given  to  plaintiff  because  of  the  stipulations  fix- 
ing the  amount  of  liability,  and  the  other  a  higher  one,  charged 
where  there  was  no  such  limitation  or  valuation  placed  upon  the 
property  shipped.  Concession  must  here  be  made  that  under  the 
decisions  of  many  courts  such  a  contract  is  valid  and  binding,  and 
fixes  the  amount  of  the  shipper's  recovery.  See  cases  cited  in 
volume  4,  Elliott  on  R.  R.  §  1510.  As  our  rule  differs  from  that 
announced  by  many  of  the  courts,  and  as  the  construction  and 
ei?ect  to  be  given  our  statutes  is  not  one  of  general  law,  but  for 
the  courts  of  each  jurisdiction,  we  must  hold  the  provisions  re- 
lied upon  invalid,  unless  it  be  found  that  Congress  has  expressly 
or  by  necessary  implication  approved  such  stipulations  in  con- 
tracts relating  to  interstate  shipments.  Davis  v.  Railroad,  93  Wis. 
470,  67  N.  W.  16,  1132,  33.L.  R.  A.  654,  57  Am.  St.  Rep.  935. 

[3]  There  is  no  express  act  of  Congress  upon  the  subject;  but 
it  is  claimed  that  the  Interstate  Commerce  Commission,  acting  for 
the  government,  has,  in  virtue  of  its  authority  over  the  subject, 
approved  such  contracts,  and  that  the  state  legislation  upon  the 
subject  has  hereby  been  abrogated.  This,  to  our  minds,  is  the  piv- 
otal point  in  the  case.  Counsel  contend  that  to  give  force  to  our 
statute  is  to  change  a  rate  of  freight  authorized  by  the  Interstate 
Commerce  Commission.  If  that  were  all  of  the  case,  we  should 
be  inclined  to  agree  with  this  contention.  But  it  is  provided  in 
an  amendment  to  section  20  of  the  interstate  commerce  act, 
found  in  U.  S.  Comp.  St.  Supp.  1909,  p.  1166: 

"That  any  common  carrier,  railroad  or  transportation  company, 
receiving  property  for  transportation,  from  a  point  in  one  state, 
to  a  point  in  another  shall  issue  a  receipt  or  bill  of  lading  therefor 
and  shall  be  liable  to  the  lawful  holder  thereof,  for  any  loss,  dam- 
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age,  or  injury  to  such  property  caused  by  it,  or  by  any  common 
carrier,  railroad  or  transportation  company  to  which  such  prop- 
erty may  be  delivered,  or  over  whose  line  or  lines  such  property 
may  pass,  and  no  contract,  receipt,  rule  or  regulation  shall  exempt 
such  common  carrier,  railroad  or  transportation  company  to 
which  such  property  may  be  delivered,  or  over  whose  line  or 
lines  such  property  may  pass,  and  no  contract,  receipt,  rule  or 
regulation  shall  exempt  such  common  carrier,  railroad  or  trans- 
portation company  from  the  liability  hereby  imposed :  Provided : 
That  nothing  in  this  section  shall  deprive  any  holder  of  such  re- 
ceipt or  bill  of  lading,  of  any  remedy  or  right  of  action,  which 
he  has  under  existing  laws.  That  a  common  carrier,  railroad  or 
transportation  company  issuing  such  receipt  or  bill  of  lading  shall 
be  entitled  to  recover  from  the  common  carrier,  railroad  or 
transportation  company  on  whose  lines  the  loss,  damage  or  in- 
jury shall  have  been  sustained,  the  amount  of  such  loss,  damage 
or  injury,  as  it  may  be  required  to  pay  to  the  owners  of  such 
property,  as  may  be  evidenced  by  any  receipt,  judgment  or  trans- 
cript thereof." 

Again  section  9  of  the  interstate  commerce  act  provides: 
"That  any  person,  or  persons  claiming  to  be  damaged  by  any 
common  carrier  subject  to  the  provisions  of  this  act  may  either 
make  complaint  to  the  Commission  as  hereinafter  provided  for, 
or  may  bring  suit  in  his  or  their  own  behalf  for  the  recovery  of 
the  damages  for  which  such  carrier  may  be  liable  under  the  pro- 
visions of  this  act,  in  any  District  Court  of  the  United  States  of 
competent  jurisdiction ;  but  such  person  or  persons  shall  not  have 
the  right  to  pursue  both  of  said  remedies,  and  must  in  each  case 
elect  which  one  of  the  two  methods  herein  provided  for  he  or 
they  will  adopt." 

It  seems  to  us  that  the  amendment  just  quoted  makes  the  ini- 
tial carrier  liable  for  all  damages  sustained,  and  that  this  lia- 
bility cannot  be  affected  by  any  contract,  rule,  or  obligation.  We 
concede,  however,  that  these  amendments  are  not  controlling 
upon  the  proposition  here  involved,  and  we  cite  them  to  show 
that,  in  so  .far  as  Congress  had  acted,  prior  to  June  18,  1910,  there 
was  no  attempt  to  vitalize  such  contracts  as  are  here  involved. 
We  do  not  understand  that  the  Interstate  Commerce  Commission 
approves  and  adopts  all  rates  and  conditions  contained  in  any 
schedule  of  rates  filed  by  a  common  carrier.  At  the  time  when 
the  shipment  in  question  was  made,  the  Interstate  Commerce 
Commission  had  no  authority  to  fix  rates  for  future  shipments. 
It  did  have  power,  however,  to  determine  upon  the  reasonable- 
ness of  rates,  when  that  question  was  brought  before  it.  Inter- 
state Com.  V.  Ala.  R.  R.,  168  U.  S.  144,  18  Sup.  Ct.  45,  42  L.  Ed. 
414;  I.  S.  C.  C.  V.  Cin.  R.  R.,  167  U.  S.  479,  17  Sup.  Ct.  896,  42 
L.  Ed.  243.    But  it  had  no  power  to  issue  general  orders  in  rela- 
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tion  to  ca^-riers    Tex.  R.  R.  v,  I.  S.  C.  C,  162  U.  S.  197,  16  Sup. 
Ct.  666,  40  L.  Ed.  940. 

[2]  From  the  mere  fact  that  the  defendant  company  filed  its 
schedule  of  rates  as  required  by  law,  no  inference  arises  that  the 
Commission  agreed  to  these  rates,  or  to  all  the  proposed  conditions 
of  shipment.  This  rule  is  imperative,  as  we  think,  when  applied 
to  contracts  or  conditions  against  public  f>olicy,  or  contrary  to  the 
general  law.  It  is  said  that  the  Commission  has  given  its  sanction 
to  valuation  clauses,  such  as  the  one  relied  upon  in  various  cases ; 
but  it  is  not  contended  that  it  has  ever  approved  the  one  relied 
upon  by  appellant,  and  there  is  reason  to  believe  that  it  will  not 
give  its  sanction  to  such  a  valuation  as  is  relied  upon  in  the  in- 
stant case.  That  valuation  is  arbitrary,  is  one  fixed  by  the  car- 
rier on  its  own  motion,  and  gives  the  shipper  no  other  option  than 
to  agree  upon  a  valuation,  not  exceeding  $10  per  head,  or  pay  a 
higher  rate,  which  is  not  shown  by  the  answer  to  be  reasonable. 
Generally  speaking,  those  courts  which  have  approved  limitations 
as  to  the  amount  of  recovery  in  case  of  loss  have  done  so  upon 
the  theory  that  there  has  been  a  bona  fide  agreed  valuation  be- 
tween the  shipper  and  the  carrier,  based  upon  the  fate  to  be 
charged,  and  not  a  mere  arbitrary  limitation  to  a  stipulated 
amount.  See  U.  S.  Co.  v,  Backman,  28  Ohio  St.  144;  Hart  v. 
Railroad,  112  U.  S.  331,  5  Sup.  Ct.  151,  28  L.  Ed.  717;  Kansas  R. 
R.  V.  Simpson,  30  Kan.  645,  2  Pac.  821,  46  Am.  Rep.  104;  Moul- 
ton  V,  St.  Paul  R.  R.,  31  Minn.  85,  16  N.  W.  497,  47  Am.  Rep. 
781 ;  Georgia  R.  R.  v.  Keener,  93  Ga.  808,  21  S.  E.  287,  44  Am. 
St.  Rep.  197. 

An  eminent  text-writer  has  stated  the  rule,  as  we  understand 
it,  in  the  following  language:  "Where,  however,  the  valuation 
is  an  arbitrary  one,  made  by  the  carrier,  or  the  latter  thus  seeks 
to  escape  liability  for  its  own  negligence  beyond  the  amount  fixed, 
and  such  amount  is  obviously  much  less  than  the  true  value  of  the 
goods,  a  different  question  arises.  An  arbitrary  and  unreasona- 
ble limitation,  inserted  in  a  bill  of  lading  by  the  carrier,  without 
any  request  or  notice  to  the  shipper,  and  without  consideration  or 
an  opportunity  to  obtain  a  lower  rate  of  freight  in  consideration 
thereof,  is  not  binding  upon  the  shipper.  Some  of  the  authorities 
cited  in  support  of  this  proposition  go  still  further,  and  seem  to 
hold  that  the  valuation  must  be  made  by  the  shipper ;  but  there 
is  conflict  upon  this  point,  and  it  is  held  in  a  leading  case,  and 
others  which  follow  it,  that  it  is  immaterial  whether  the  shipper 
fixes  the  value  or  not,  so  long  as  he  agrees  to  it  by  accepting  the 
bill  of  lading  without  objection.  The  most  stubborn  conflict 
among  the  authorities,  however,  is  upon  the  question  of  the  valid- 
ity and  effect  of  such  a  valuation  and  limitation  where  the  car- 
rier is  guilty  of  negligence.  But  we  believe  that  most  of  the  ap- 
parently conflicting  decisions  can  be  reconciled  in  accordance  with 
the  following  rules :    ( 1 )  A  bone  fide  contract,  fairly  made  in  ad- 
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vance,  upon  sufficient  consideration,  fixing  the  value  of  the  prop- 
erty, or  the  rule  for  ascertaining  its  value  in  case  of  loss  or  injury, 
even  if  the  carrier  is  guilty  of  negligence,  is  valid  and  enforce- 
able, and,  if  based  upon  a  lower  rate  of  freight  in  proportion  to 
the  deceased  liability,  *will  be  upheld  as  a  proper  and  lawful  mode 
of  securing  a  due  proportion  between  the  amount  for  which  the 
carrier  may  be  responsible  and  the  freight  he  receives,  and  of 
protecting  himself  against  extravagant  and  fanciful  valuation.' 
(2)  A  stipulation  arbitrarily  limiting  the  amount  of  recovery,  in 
case  of  the  negligence  of  the  carrier,  without  regard  to  the  value 
of  the  property,  is  invalid,  except,  perhaps,  in  the  few  jurisdic- 
tions in  which  a  carrier  can  contract  for  an  exemption  from  lia- 
bility for  its  own  negligence.  (3)  The  agreement  as  to  value 
must  be  made  in  good  faith,  and  not  forced  upon  the  shipper  by 
unreasonable  rates  for  a  higher  valuation.  (4)  A  carrier  may 
make  reasonable  regulations,  graduating  its  compensation  accord- 
ing to  the  value  of  the  property,  and  requiring  a  disclosure  of 
such  value  for  the  purpose  of  fixing  its  compensation,  and  pro- 
viding that,  in  case  of  the  failure  of  the  shipper  to  disclose  the 
value  as  required,  it  shall  be  deemed  not  to  exceed  a  certain  speci- 
fied sum.  (5)  If  the  shipper,  upon  inquiry  duly  made  by  the  car- 
rier as  to  the  value  of  the  goods,  gives  a  false  valuation,  in  order 
to  obtain  reduced  rates,  and  deceives  the  carrier  thereby,  he  will 
be  estopped  by  his  fraud  from  claiming  and  recovering  any  greater 
amount,  in  case  they  are  lost  or  injured."  4  Elliott  on  Railroads, 
§  1510. 

But  we  need  not  speculate  upon  this,  for  it  is  not  contended 
that  the  stipulations  in  question  have  ever  been  approved  by  the 
Commission.  It  will  be  observed  that  the  action  is  bottomed  upon 
negligence,  and  that  for  present  purposes  it  must  be  assumed  that 
the  loss  which  plaintiff  suffered  was  due  to  defendant's  negli- 
gence. It  must  also  be  assumed  that  the  carrier  arbitrarily  fixed 
the  maximum  value  of  the  animals  shipped,  and  that  the  shipper 
had  no  option  but  to  accept  this  arbitrary  valuation,  or  to  pay  a 
higher  rate.  The  reasonableness  and  justness  of  this  higher  rate 
is  not  shown,  but  assumed  without  any  showing,  of  record  as  to 
what  it  is.  Consideration  should  also  be  given  to  the  fact  that  it 
is  not  an  action  in  which  any  complaint  is  made  of  the  rate  as 
fixed.  The  gist  of  the  complaint  is  defendant's  failure  to  perform 
its  common-law  and  statutory  duty;  that  is  to  say  negligence. 
Fundamentally  defendant  is  relying  upon  a  contract  limiting  its 
liability  for  that  negligence,  and  in  order  to  do  so  it  must  present 
such  a  contract  as  the  courts  will  approve.  The  principal  case  re- 
lied upon  by  appellant  is  far  from  being  conclusive.  The  case 
was  an  action  to  recover  for  alleged  overcharge  and  for  exactions 
which  were  alleged  to  be  unreasonable,  and  the  opinion  written 
by  the  present  Chief  Justice  is.  far  from  controlling  on  the  prop- 
osition now  before  us.    That  case  is  Tex.  R.  R.  Co.  v.  Abilene 
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Co.,  204  U.  S.  426,  27  Sup.  Ct.  350,  51  L.  Ed.  553.  That  decision, 
it  seems  to  us,  goes  no  farther  than  to  hold  that  a  shipper  can- 
not maintain  an  action  to  obtain  relief  from  an  alleged  -unreason- 
able freight  rate,  exacted  from  him  for  an  interstate  shipment, 
where  such  rate  has  been  filed  with  the  Interstate  Commerce 
Commission,  and  promulgated  as  provided  by  the  act  to  regulate 
commerce.  The  question  in  the  instant  case  is  not  one  primarily 
of  rates,  but  of  the  right  of  the  carrier  to  limit  its  liability  for 
negligence.  Of  course,  it  is  permissible  to  draw  analogies  from 
the  cited  case ;  but  there  is  nothing  in  the  decision  which  holds  to 
the  doctrine  that  the  Interstate  Commerce  Commission  has, 
either  expressly  or  impliedly,  ratified  and  approved  such  con- 
tracts as  are  here  involved.  Our  conclusions  find  support  in 
Latta  V,  C,  St.  P.,  M.  &  O.  R.  R.,  172  Fed.  850,  97  C.  C.  A.  198. 
[4]  2.  It  is  argued,  however,  that  our  construction  of  the  law 
affords  a  ready  means  whereby  rebates  may  be  offered  to  ship- 
pers, and  that  for  this  reason  it  should  not  be  adopted.  This  ar- 
gument, while  plausible,  is  not  persuasive.  Of  course,  there  are 
many  devices  which  might  be  adopted  in  order  to  avoid  the  law 
against  rebates  and  discriminations;  but  it  seems  to  us  that  in 
upholding  the  stipulations  relied  upon  in  this  case  we  would 
point  the  way  to  unlawful  discrimination  in  rates  quite  as  effect- 
ively as  by  denying  the  validity  thereof.  It  must  be  assumed,  in 
solving  the  question  now  before  us,  that  plaintiff  suffered  a  loss 
to  the  extent  claimed,  and  that  defendant  is  relying  upon  a  con- 
tract limiting  its  liability  for  such  loss.  No  rebate  is  being 
granted  to  the  shipper,  either  directly  or  inferentially.  Compen- 
sation for  his  loss  is  all  he  seeks,  and  is  all  that  has  been  awarded. 
No  discrimination  was  intended  in  granting  him  the  rate  which 
was  charged,  and,  even  if  that  had  been  the  intent,  we  doubt 
whether  the  defendant  is  in  position  to  avail  itself  of  such  dis- 
crimination, in  an  action  against  it  for  negligence.  Even  if 
fraud  on  the  part  of  the  shipper  is  charged,  it  is  unavailing  un- 
der the  rule  announced  in  Winn  v.  Am.  Exp.  Co.,  supra.  See, 
also,  Betus  v.  Railroad,  129  N.  W.  962.  It  is  not  alleged  that 
the  rate  given  the  plaintiff  was  discriminatory  in  character,  or 
that  it  was  unreasonable.  The  sole  defense  is  that  he  agreed  to 
a  limitation  upon  the  carrier's  liability  in  case  of  injury  to  the 
property,  even  if  such  injuries  were  due  to  negligence ;  and  it  is 
argued  that  such  agreement  is  good,  because  the  Interstate  Com- 
merce Commission  approved  thereof,  or  so  treated  the  schedule 
filed  as  to  ratify,  not  only  the  rate,  but  all  proposed  stipulations 
and  agreements  contained  in  the  contracts  entered  into  between 
the  carrier  and  the  shipper,  or  embodied  in  the  bill  of  lading  is- 
sued by  the  railroad  company.  There  is,  as  we  think,  no  merit 
in  the  contention  that  a  rebate  or  concession  has  been  granted  to 
the  shipper.  Cases  relied  upon  by  appellant  in  support  of  its 
present  contention  are  not  in  point. 
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[5]  3.  Suggestion  is  made  that  our  construction  of  the  law 
gives  to  plaintiff  a  less  rate  than  that  required  by  law,  due  to 
the  filing  of  defendant's  schedule  of  rates.  For  some  purposes, 
this  may  be  assumed ;  but  it  does  not  follow  that  the  penalty  is 
a  forfeiture  on  the  part  of  plaintiff  of  all  damages  sustained  by 
him,  or  necessarily  limits  the  amount  of  recovery.  The  thought 
is,  of  course,  worthy  of  consideration  in  arriving  at  a  proper  de- 
cision as  to  the  effect  to  be  given  the  stipulations  in  question,  but 
it  is  not  controlling.  After  all  is  said,  .we  think  the  inquiry  is 
limited  to  a  question  of  law,  independent  of  the  schedules  filed. 
If  the  stipulations  relied  upon  are  invalid,  either  by  statute  or 
at  common  law,  and  if  the  state  has  power  to  enact  such  a  stat- 
ute as  section  2074  of  our  Code,  then  it  must  be  assumed  that 
the  Interstate  Commerce  Commission  did  not  approve  of  the 
conditions  or  limitations  contained  in  the  defendant's  bill  of  lad- 
ing or  shipping  contracts.  Congress  had  not  assumed  to  legis- 
late upon  the*  subject  of  the  legality  of  these  contracts,  and  the 
field  is  open  to  state  action,  unless  the  interstate  commerce  act 
is  to  be  so  construed  as  to  forbid  all  action  by  the  states  with 
reference  to  the  validity  of  contracts  entered  into  by  shippers 
and  carriers  within  their  jurisdiction.  We  do  not  believe  that 
this  construction  should  be  placed  upon  the  interstate  commerce 
act,  and  it  is  certainly  true  that  the  Supreme  Court  of  the  United 
States  has  not  yet  announced  such  a  doctrine.  That  the  Congress 
of  the  United  States  might  do  so  in  all  cases  of  interstate  ship- 
ment we  have  no  doubt;  but  until  it  does  the  matter  is  unques- 
tionably left  to  state  control.  Finally,  it  must  be  remembered 
that  the  question  of  rates  for  an  interstate  shipment  is  only  in- 
cidentally involved;  that  the  action  is  not  to  recover  an  over- 
charge, or  to  have  a  readjustment  of  rates ;  that  the  contract 
provisions  relied  upon  have  never  been  expressly  approved  by 
Congress  or  the  Interstate  Commerce  Commission ;  that  the  ques- 
tion is  one  of  general  law,  and  goes  simply  to  the  inquiry,  are 
the  conditions  and  stipulations  relied  upon  valid  limitations  upon 
plaintiff's  right  to  recover  for  negligence?  We  might  well  have 
treated  the  question  as  settled  by  Winn  v.  Express  Co.,  supra, 
but  the  argument  now  presented  contains  some  new  phases, 
which  we  thought  well  to  consider,  and  the  propositions  decided 
in  the  Winn  Case  have  been  elaborated,  in  order  to  justify  the 
announcement  there  made.  We  are  willing  to  concede  the  force 
of  appellant's  argt^ment,  and  to  agree  that  the  question  is  by  no 
means  free  from  doubt;  but  our  former  decisions  are  such  that, 
to  be  consistent,  we  must  hold  the  stipulations  limiting  liability 
invalid,  contrary  to  our  statute,  and  opposed  to  sound  public 
policy.  It  may  be  that  there  should  be  a  general  rule,  applicable 
to  all  interstate  shipments,  holding  such  contracts  as  are  relied 
upon  either  valid  or  invalid,  in  order  that  the  extent  of  liability 
may  not  depend  upon  the  place  of  contract;  but  this  suggestion 
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has  no  doubt  occurred  to  members  of  Congress,  and  with  full 
knowledge  of  the  conflict  in  court  decisions  they  have  not  seen 
fit  to  legislate  upon  the  subject.  The  matter  is  still  open  to 
state  action  or  inaction,  and  the  courts  in  the  several  jurisdictions 
must  either  uphold  or  deny  the  legal  efficacy  of  contracts  limit- 
ing liability ;  the  conclusion  being  dependent  upon  state  statutes, 
or  upon  the  view  entertained  by  the  particular  court  of  the  public 
policy  of  such  contracts.  We  are  fully  committed  to  the  doc- 
trine that  such  contracts  are  invalid,  and  we  see  no  reason  for 
holding  that  this  rule  has  been  abrogated  by  Congress  or  by  the 
Interstate  Commerce  Commission.  The  ruling  on  the  demurrer 
seems  to  be  correct,  and  the  judgment  must  be,  and  it  is  affirmed. 


Chicago,  R.  I.  &  P.  Ry.  Co.  v,  Barrett  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit,  July  12,  1911.) 

[190  Fed.   Rep.  118.] 

Carriers — Delay  in   Delivery  of   Goods — Measure   of   Liability.* — 

The  mere  nondelivery  of  cotton  by  a  carrier,  even  though  a  reason- 
able time  for  delivery  had  elapsed,  does  not,  without  other  wrongful 
act,  constitute  a  conversion  so  as  to  render  the  carrier  liable  for 
its  value,  but  gives  a  right  of  action  only  for  the  damages  caused 
thereby. 

Appeal  and  Error — Review — Trial  without  Jury. — A  special  finding 
made  by  a  trial  court  where  a  jury  is  waived  becomes  a  part  of  the 
record,  and  the  appellate  court  may,  under  Rev.  St.  §  700  (U.  S. 
Comp.  St.  1901,  p.  570),  determine  its  sufficiency  to  support  the  judg- 
ment without  a  bill  of  exceptions,  and  even  though  no  exception 
was  taken  to  the  judgment  in  the  court  below,  or  any  specific  ruling 
made  on  the  question  of  law  involved. 

Appeal  and  Error — Disposition  of  Cause — Reversal — Where  on  a 
writ  of  error  a  special  finding  is  found  to  be  insufficient  to  support 
the  judgment,  and  silent  as  to  essential  facts  involved  under  the 
issues,  and  as  to  which  there  is  a  conflict  in  the  testimony,  the  ap- 
pellate court,  being  limited  to  a  determination  of  the  questions  of 
law  arising  upon  the  record,  cannot  supplement  or  piece  out  the 
imperfect  findings  of  fact  by  its  own  original  investigation  and  de- 
termination of  original  facts,  but  in  such  case  the  judgment  should 
be  reversed,  and   the  case   remanded   for  a  new  trial. 

*For  the  authorities  in  this  series  on  the  question  what  docs,  and 
does  not,  constitute  conversion  of  freight  by  the  carrier,  see  first 
foot-note  of  Taugher  v.  Northern  Pac.  Ry.  Co.  (N.  Dak.),  39  R.  R 
R.  719,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  719;  Southern  Ry.  Co.  v. 
Moody  (Ala.),  39  R.  R.  R.  319,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  319. 
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Appeal  and  Error — Review— Findings  of  Fact. — Where  the  special 
findings  of  fact  made  by  a  trial  court  are  insufficient  to  support  the 
judgment,  the  error  is  of  such  controlling  character  that  the  Circuit 
Court  of  Appeals  will  take  notice  of  it  under  its  rule  11  (150  Fed. 
xxvii,  79  C.  C.  A.  xxvii),  although  without  a  sufficient  assignment  of 
error. 

In  error  to  the  Circuit  Court  of  the  United  States  for  nhe 
Western  District  of  Tennessee. 

Action  at  law  by  Thomas  Barrett,  Jr.,  A.  L.  Waldo  and  Henry 
D.  Hynds,  trustees  in  bankruptcy  of  Inman  &  Co.,  for  the  use 
of  the  Maritime  Insurance  Company,  against  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company.  •  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Reversed. 

E.  £.  Wright  and  Alex  C.  King,  for  plaintiff  in  error. 
Caruthers  Eiving,  for  defendants  in  error. 

Before  Severens  and  Knappen,  Circuit  Judges,  and  Sanford, 
District  Judge. 

Sanford,  District  Judge.  This  suit  was  brought  by  the  trus- 
tees of  Inman  &  Co.,  bankrupts,  the  defendants  in  error,  to  re- 
cover of  the  Railway  Company,  the  plaintiff  in  error,  for  the 
use  of  the  Maritime  Insurance  Company,  Limited,  the  value  of 
263  bales  of  cotton  alleged  to  have  been  received  by  the  Railway 
Company  from  Inman  &  Co.  for  transportation  and  not  deliv- 
ered. 

The  issues  were  tried  by  the  Circuit  Court  without  the  inter- 
vention of  a  jury,  in  pursuance  of  a  written  stipulation  filed  under 
section  649  of  the  Revised  Statutes  (U.  S.  Comp.  St.  1901,  p. 
525).  The  court  made  a  special  finding  of  facts  and  upon  such 
findings  rendered  judgment  against  the  Railway  Company  for 
$17,100.90,  and  costs.  A  motion  for  a  new  trial  having  been 
overruled,  the  Railway  Company  has  brought  this  writ  of  error 
to  review  the  judgment. 

The  declaration,  which  was  filed  Jmly  12,  1909,  alleged,  so  far 
as  here  material,  that  the  firm  of  Inman  &  Co.,  of  which  the 
plaintiffs  below  were  the  trustees  in  bankruptcy,  owned,  prior 
to  the  adjudication  in  bankruptcy,  in  May,  1908,  263  bales  of 
cotton,  which  were  delivered  to  the  Railway  Company,  a  com- 
mon carrier,  at  various  points  in  the  state  of  Arkansas  on  various 
dates,  for  transportation  and  delivery  to  Inman  &  Co.  at  Little 
Rock,  Ark. ;  that  said  cotton  was  never  delivered  to  Inman  &  Co., 
and  the  Railway  Company  was  liable  for  its  failure  to  deliver 
said  cotton  within  a  reasonable  time ;  that  a  reasonable  time  for 
transporting  and  delivering  said  cotton  was  not  exceeding  10 
days  from  its  delivery  to  the  Railway  Company,  and  yet  said 
Railway  Company  had  not  only  failed  to  deliver  the  cotton  within 
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a  reasonable  time  but  had  failed  to  deliver  it  at  all,  and  the  same 
had  never  yet  been  delivered,  though  demand  had  been  made 
therefor ;  that  the  reasonable  market  value  of  the  cotton  at  the  time 
and  place  where  it  should  have  been  delivered  by  the  Railway 
Company  was  $20,000.00 ;  that  the  cotton,  for  loss  of  which  the 
suit  was  brought,  had  been  shipped  unbilled  and  negligently  kept 
by  defendant  Railway  Company  in  its  cars  and  on  the  ground  for 
a  long  time,  and  became  greatly  damaged  by  negligent  handling, 
and  while  undertaking  to  rework  the  cotton,  or  a  part  of  it,  to 
reduce  the  damages,  the  Railway  Company  had  lost  said  cotton, 
or  a  part  thereof,  and  had  failed  to  deliver  the  same ;  that  the  suit 
was  brought  to  recover  for  the  cotton  received  by  the  Railway 
Company  for  transportation  and  never  delivered  to  the  consignee ; 
that  prior  to  delivery  to  the  Railway  Company  Inman  &  Co.  had 
said  cotton  insured  against  loss  in  the  Maritime  Insurance  Com- 
pany, Limited,  and  that  after  the  defendant  Railway  Company 
became  liable  therefor  and  failed  to  pay  for  said  cotton  said  In- 
surance Company,  as  under  its  insurance  contract  it  was  obli- 
gated to  do,  paid  Inman  &  Co.  therefor,  and  in  settlement  of 
said  loss  it  was  understood  and  agreed  that  the  recovery  of  the 
Railway  Company  of  the  value  of  said  cotton  should  be  by  the 
plaintiffs  paid  to  said  Insurance  Company  and  said  Insurance 
Company  became  subrogated  for  its  indemnity  to  any  and  all 
rights  of  Inman  &  Co.,  or  the  plaintiffs,  as  trustees ;  and  that  the 
suit  was  brought  and  prosecuted  for  the  use  and  benefit  of  said 
Insurance  Company. 

The  declaration  did  not,  however,  aver  the  destruction  of  the 
cotton,  either  by  fire  or  otherwise. 

The  Railway  Company  filed  pleas  of  the  general  issue,  and  also 
a  special  plea  to  the  effect  that  it  had  duly  delivered  the  cotton 
at  its  destination  to  the  Gulf  Compress  Company  for  the  account 
of  Inman  &  Co.  and  subject  to  their  order,  and  that  while  the 
cotton  was  stored  in  this  compress  after  such  delivery  it  was 
destroyed  by  fire  without  any  negligence  or  fault  upon  the  part 
of  the  Railway  Company. 

By  stipulation  of  the  parties  it  was  agreed,  among  other  things, 
that  the  plaintiffs  were  the  trustees  of  Inman  &  Co.  and  had  been 
authorized  by  the  court  of  bankruptcy  to  bring  the  suit ;  that  the 
defendant  admitted  liability  for  23  bales  of  cotton  and  denied 
liability  for  the  remaining  237  bales;  that  said  237  bales  were 
delivered  to  the  Railway  Company  at  various  points  in  Arkansas 
for  transportation  to  Inman  &  Co.  at  Little  Rock,  Ark.,  on  the 
average  date  of  December  16,  1906;  that  the  average  weight  of 
each  bale  was  512  pounds  and  the  average  price  10^  cents  per 
pound ;  and  that  said  237  bales  were  burned  in  the  Gulf  compress 
on  July  17,  1907,  at  Little  Rock,  Ark.  The  undisputed  evidence 
further  showed  that  this  cotton  was  consigned  to  Inman  &  Co. 
at  Little  Rock,  Ark.,  and  in  pursuance  of  written  directions  from 
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Inman  &  Co.  was  to  be  delivered  at  that  place  to  the  Gulf  Com- 
press Company,  which  handled  cotton  for  Inman  &  Co.  and  other 
shippers ;  that  it  was  shipped  by  the  Railway  Company  unbilled ; 
that  in  consequence  upon  its  arrival  at  the  Compress  Company 
it  could  not  be  identified,  and  the  Compress  Company  refused  to 
accept  delivery;  that  it  was  then  deposited  for  some  time  in  a 
field  near  the  compress,  where  it  became  materially  damaged 
and  later  was  taken  to  the  Compress  Company  for  the  purpose 
of  being  reconditioned,  that  is,  of  being  rebaled  when  necessary 
and  otherwise  placed  in  proper  condition.  There  is  conflicting 
evidence,  however,  as  to  whether  Inman  &  Co.  made  a  demand 
on  the  Railway  Company  for  the  delivery  of  the  cotton. or  re- 
fused to  accept  delivery  of  it  in  its  damaged  condition  without 
reconditioning  and  settlement  of  the  claims  for  damage;  as  to 
whether  the  sending  of  the  cotton  to  Compress  Company  for 
the  purpose  of  being  reconditioned  was  done  by  the  Railway 
Company  for  its  own  protection  or  at  the  instance  of  Inman  & 
Co.  and  as  a  condition  of  settlement  demanded  by  them;  and 
as  to  whether  it  was  reconditioned  by  the  Compress  Company 
as  the  agent  of  the  Railway  Company  or  as  the  agent  of  Inman 
&  Co.  and  under  the  supervision  of  their  officers  and  agents. 

It  is  undisputed,  however,  that  while  ttill  at  the  compress, 
more  than  six  months  after  the  original  shipments  and  when  the 
reconditioning  had  been  nearly,  if  not  entirely,  completed,  the 
cotton  was  destroyed  by  fire  in  the  compress,  the  cause  of  the 
fire  not,  however,  being  shown ;  and  that  thereafter  the  Insurance 
Company  paid  the  amount  of  the  loss  caused  by  the  fire  to  Inman 
&  Co.,  taking  their  receipt  therefor,  in  which  it  was  recited  that 
in  consideration  of  this  payment  the  Insurance  Company  was 
subrogated  to  all  the  rights  of  recovery  and  claim  of  Inman  &  Co. 
against  the  Railway  Company,  and  that  subsequent  to  such  pay- 
ment Inman  &  Co.  had  no  interest  in  such  recovery  except  for 
the  benefit  of  the  Insurance  Company. 

The  findings  of  fact  made  by  the  trial  judge  were  as  follows : 
"In  this  case  the  court  finds  that  Inman  &  Co.  delivered  to  the 
defendant  two  hundred  and  sixty  (260)  bales  of  cotton  of  an 
average  weight  of  (512)  five  hundred  pounds  each,  and  of  an 
average  value  of  ten  and  three-quarter  cents  (10^4)  per  pound, 
on  December  16,  1906,  and  that  a  reasonable  time  within  which 
delivery  should  have  been  made  thereof  was  ten  days,  and  that 
the  defendant  has  never  complied  with  its  obligation  to  deliver 
said  cotton, "nor  (now)  made  such  tender  thereof  to  the  con- 
signee as  relieves  it  from  its  liability  as  a  common  carrier.  I 
find  that  the  right  of  the  Insurance  Company  to  be  subrogated 
to  the  rights  of  Inman  &  Co.  was  not  waived,  and  that  the  In- 
surance Company,  having  paid  Inman  &  Co.,  for  the  loss  of  the 
cotton  in  question,  is  entitled  to  subrogation.  I  find  that  plain- 
tiffs are  entitled  to  recover  of  the  defendant  the  value  of  260  bales 
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of  cotton  of  an  average  weight  of  512  pounds  per  bale,  and  the 
average  value  of  10^  cents  per  pound,  with  interest  from  Janu- 
ary 1,  1907." 

A  judgment  was  thereupon  entered  in  which  it  was  recited 
that  "the  court  having  heard  the  evidence  and  duly  considered 
the  same,  and  having  made  a  special  finding  of  facts  now  finds 
in  favor  of  the  plaintiffs  and  against  the  defendant,"  and  it  was 
ordered  and  adjudged  that  the  plaintiffs  recover  of  the  defendant 
Railway  Company,  for  the  use  and  benefit  of  the  Insurance  Com- 
pany, the  sum  of  $14,310.40,  with  interest  from  January  1,  1907, 
amounting  to  $2,790.50,  making  a  total  of  $17,100.90,  together 
with  all  the  costs  of  the  cause.  The  defendant  excepted  to  the 
rendition  of  this  judgment. 

Subsequently,  upon  the  defendant's  petition  to  rehear  and 
motion  for  new  trial,  the  court,  in  a  memorandum  opinion,  stated 
that  upon  re-examining  the  testimony  he  thought  its  greater 
weight  warranted  "the  finding  that  there  was  no  delivery  of  the 
cotton  to  the  plaintiff ;"  and  both  the  petition  to  rehear  and  mo- 
tion for  a  new  trial  were  disallowed. 

We  are  of  the  opinion  that  the  judgment  below  should  be 
reversed  and  a  new  trial  granted,  for  the.  following  reasons : 

1.  While  the  declaration  is  inartificially  framed,  it  must  clearly 
be  regarded  as  a  suit  to  recover  the  value  of  the  cotton  on  account 
of  its  conversion  by  the  Railway  Company  before  the  fire,  as 
distinguished  from  a  suit  to  recover  damages  arising  either  from 
negligent  delay  in  delivery  or  from  the  destruction  of  the  cotton 
by  fire.  No  evidence  was  introduced  either  as  to  the  extent  of 
the  damages  caused  by  the  delay  in  delivery  or  as  to  the  cause 
of  the  fire ;  and  it  is  clear  from  the  entire  record  that  the  case 
was  tried  by  both  sides  as  a  suit  for  conversion,  and  that  it  was 
upon  this  theory  alone  that  the  court  below  rendered  judgment 
for  the  entire  value  of  the  cotton. 

And  it  is  upon  this  theory  that  the  case  has  been  argued  in 
this  court.  Thus  in  the  brief  in  behalf  of  the  trustees  it  is  spe- 
cifically stated  that  it  "is  immaterial  that  the  cotton  was  burned  ;'* 
that  the  "declaration  casts  the  right  of  recovery  on  a  conversion 
of  the  cotton  by  defendant;"  that  "the  admitted  facts  and  the 
facts  as  found  by  the  trial  jiudge  establish  a  conversion,"  and 
that  this  conversion  arises  from  the  fact  that  after  the  Railroad 
Company  had  by  its  negligent  failure  left  a  delivery  in  abeyance, 
it  removed  the  cotton  and  took  possession  of  it  and  refused  to 
surrender  the  cotton  to  the  consignee  though  in  fts  possession 
when  the  consignee  demanded  it,  and  exercised  rights  of  own- 
ership over  the  cotton  in  defiance  of  the  rights  of  the  consignee, 
thus  constituting  a  conversion  which  made  the  Railroad  Com- 
pany liable  and  created  an  obligation  to  pay  for  the  cotton  which 
cannot  be  defeated  by  what  thereafter  happened  to  the  cotton. 

It  follows,  therefore,  that  under  the  declaration  as  construed 
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by  the  parties  and  the  court  and  upon  the  theory  on  which  the 
case  has  been  tried,  the  correctness  of  the  judgment  of  the  court 
below  must  be  tested  by  the  rules  applicable  to  an  action  for  the 
value  of  the  cotton  on  account  of  its  conversion,  ixiA  that  it  can- 
not be  here  sustained  as  a  recovery  for  the  damages  arising  either 
from  a  mere  negligent  delay  in  transportation  and  delivery,  or 
from  its  destruction  by  fire.  The  Hattie  Palmer  (2d  Circuit) 
68  Fed.  380,  15C.  C.  A.  479. 

2.  It  is  clear  that  if  the  finding  of  facts  by  the  trial  court  had 
shown,  in  addition  to  an  unreasonable  delay  in  delivery,  acts  of 
misfeasance,  such  an  unexplained  refusal  on  the  part  of  the 
Railway  Company  to  deliver  the  cotton,  after  demand,  or  a  wrong- 
ful appropriation  of  the  cotton  by  the  Railway  Company,  such 
finding  of  facts  would  show  a  conversion  of  the  cotton  which 
would  support  the  judgment  for  its  value.  Angell  on  Carriers 
Sth  Ed.)  §  431;  6  Cyc.  513;  Hawkins  v,  Hoffman,  6  Hill  (N. 
Y.)  586,  41  Am.  Dec.  767;  Wamsley  v.  Steamship  Co.,  168  N.  Y. 
533,  61  N.  E.  896,  85  Am.  St.  Rep.  699;  Hamilton  v.  Railway 
Co.,  103  Iowa,  325,  72  N.  W.  536;  Rubin  v.  Express  Co.  (Sup.) 
85  N.  Y.  S«upp.  1108.  And  see  Garvin  v.  Luttrell,  10  Humph. 
(Tenn.)  16,  22;  Duckworth  v.  Overton,  1  Swan  (Tenn.)  381; 
Roach  V.  Turk,  9  Heisk.  (Tenn.)  708,  715,  24  Am.  Rep.  360; 
Merchants'  Nat.  Bank  z/.  Trenholm,  12  Heisk.  (Tenn.)  520,  524. 

[1]  On  the  other  hand  it  is  equally  clear  that  the  mere  nonde- 
livery of  the  cotton,  even  though  a  reasonable  time  for  delivery 
had  elapsed,  being  a  misfeasance  only,  does  not,  without  other 
wrongful  act,  constitute  a  conversion  so  as  to  render  the  carrier 
liable  for  its  value,  but  gives  a  right  of  action  only  for  the  dam- 
ages caused  thereby.  2  Hutchinson  on  Carriers  (3d  Ed.)  §  651 ; 
3  Id.  §  1372,  citing  many  cases;  Angell  on  Carriers  (5th  Ed.) 
§  433;  The  Hattie  Palmer  (2d  Circuit)  68  Fed.  380,  15  C.  C. 
A.  479;  Hawkins  v,  Hoffman,  6  Hill  (N.  Y.)  586,  41  Am.  Dec. 
767;  Scovill  v.  Griffith,  12  N.  Y.  509;  Wamsley  z/.  Steamship  Co., 
168  N.  Y.  533,  61  N.  E.  896,  85  Am.  St.  Rep.  699;  Goldbowitz  v. 
Express  Co.  (Sup.)  91  N.  Y.  Supp.  318. 

3.  However,  in  the  present  case  the  finding  of  facts  shows 
merely  that  there  had  been  no  delivery  of  the  cotton  by  the  Rail- 
way Company,  although  more  than  a  reasonable  time  for  delivery 
had  elapsed.    The  sole  finding  is: 

"That  a  reasonable  time  within  which  delivery  should  have 
been  made  *  *  *  was  ten  days,  and  that  the  defendant  has 
never  complied  with  its  obligation  to  deliver  said  cotton  nor 
(now)  made  such  tender  thereof  to  the  consignee  as  relieves  it 
from  its  liability  as  a  common  carrier.** 

There  is  no  finding  whatever  of  any  refusal  to  deliver  the  cot- 
ton after  demand  or  other  act  of  misfeasance  that  would  consti- 
tute a  conversion  of  the  cotton.  Nor  is  this  omission  cured  by 
the  supplemental  finding  on  the  petition  to  rehear,  even  if  this 
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can  be  looked  to  in  support  of  the  judgment,  since  here  again 
there  is  merely  a  finding  that  there  has  never  been  any  delivery 
of  the  cotton.  Neither  is  the  finding  of  facts  enlarged  by  the 
recital  in  the  judgment  that  "the  court  having  heard  the  evidence 
and  duly  considered  the  same  and  having  made  a  special  finding 
of  facts  now  finds  in  favor  of  the  plaintiffs  and  against  the  de- 
fendant." Obviously  this  imports  into  the  judgment  no  finding 
of  facts  beyond  that  contained  in  the  special  findings.  Thus, 
where  the  facts  are  agreed  on,  a  recital  in  the  judgment  that  the 
court  finds  the  issues  in  favor  of  one  of  the  parties  is  no  more 
than  a  declaration  that  it  finds  the  issue  of  law  in  favor  of  such 
party  on  the  agreed  case.  Supervisors  v,  Kennicott,  103  U.  S. 
554,  556,  26  L.  Ed.  486;  Anderson  v.  Messinger  (C.  C.  A.,  6) 
146  Fed.  929,  77  C.  C.  A.  179,  7  L.  R.  A.  (N.  S.)  1094 

It  results,  therefore,  that  the  special  finding  of  facts  can  be 
considered  only  as  a  finding  that  the  Railway  Company  had  never 
delivered  or  tendered  the  cotton  as  required  by  its  obligation  as 
a  common  carrier,  although  more  than  a  reasonable  time  for  de- 
livery had  elapsed.  Such  finding  of  facts  is,  however,  under  the 
authorities  above  cited,  clearly  insufficient  to  support  a  judg- 
ment against  the  Railway  Company  for  the  value  of  the  cotton 
upon  the  theory  of  its  conversion. 

4.  Section  700  of  the  Revised  Statutes  (U.  S.  Comp.  St.  1901, 
p.  570)  provides,  however,  as  follows: 

"When  an  issue  of  fact  in  any  civil  cause  in  a  Circuit  Court 
is  tried  and  determined  by  the  court  without  the  intervention  of 
a  jury,  according  to  section  six  hundred  and  forty-nine,  the  rul- 
ings of  the  court  in  the  progress  of  the  trial  of  the  cause,  if  ex- 
cepted to  at  the  time,  and  duly  presented  by  a  bill  of  exceptions, 
may  be  reviewed  by  the  Supreme  Court  upon  a  writ  of  error  or 
upon  appeal ;  and  when  the  finding  is  special  the  review  may  ex- 
tend to  the  determination  of  the  sufficiency  of  the  facts  found  to 
support  the  judgment." 

[2]  A  special  finding  made  by  the  trial  court  under  this  statute 
becomes  a  .part  of  the  record,  and  the  appellate  court  may  with- 
out a  bill  of  exceptions  determine  whether  the  finding  is  suffi- 
cient to  support  the  judgment.  St.  Louis  v.  The  Ferry  Co.,  11 
Wall.  423,  428,  20  L.  Ed.  192 ;  Tyng  v.  Grinnell,  92  U.  S.  467, 
23  L.  Ed.  733;  Insurance  Co.  v.  Boon,  95  U.  S.  117,  124,  24  L. 
Ed.  395;  Allen  v,  St.  Louis  Bank,  120  U.  S.  20,  30,  7  Sup.  Ct. 
460,  30  L.  Ed.  573.  It  is  furthermore  now  settled  that  the 
question  of  law  whether  the  special  finding  of  facts  supports  the 
judgment  is  open  for  determination  by  the  appellate  court, 
although  no  exception  was  taken  to  the  judgment  in  the 
court  below  or  any  specific  ruling  made  by  the  court  below 
on  the  question  of  law  involved.  S6eberger  v.  Schlesinger, 
152  U.  S.  581,  14  Sup.  Ct.  729,  38  L.  Ed.  560;  United  States 
V.  Ady   (8th    Circuit)    76  Fed.    359,360,    22    C.  C.  A.    22l\ 
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Hooven  z\  Featherstone  (8tk  Circuit)  111  Fed.  81,  86,  49 
C.  C.  A.  229;  Webb  v.  National  Bank  of  Republic  (8th  Cir- 
cuit) 146  Fed.  717,  719,  77  C.  C.  A.  143.  And  see  in  direct 
analogy  The  Adriatic,  107  U.  S.  512,  2  Sup.  Ct.  355,  27  L.  Ed. 
497;  also  Walker  z/.  Miller  (8th  Circuit)  59  Fed.  869,  8  C.  C.  A. 
331 ;  Mercantile  Trust  Co.  v.  Wood  (8th  Circuit)  60  Fed.  347, 
8  C.  C.  A.  658;  Weist  v.  Morlock,  116  Mich.  606,  74  N.  W.  1012; 
Stafford  v,  Crawford,  118  Mich.  285,  76  N.  W.  496.  It  is  true 
that  an  opposite  conclusion  was  reached  in  Press  v,  Davis  (7th 
Circuit)  54  Fed.  267,  4  C.  C.  A.  318,  and  that  it  was  suggested 
obiter  in  the  opinion  of  this  court  in  Humphreys  v.  Third  National 
Bank  (6th  Circuit)  75  Fed.  852,  856,  21  C.  C.  A.  538,  in  lan- 
guage which  was  quoted  obiter  in  the  opinion  of  this  court  in  Fales 
V.  Insurance  Co.  (6th  Circuit)  98  Fed.  234,  236,  39  C.  C.  A.  38, 
that  if  a  party  wishes  to  except  to  conclusions  of  law  drawn  by 
the  court  below  from  facts  found  he  should  have  them  separately 
stated  and  excepted  to.  In  view,  however,  of  the  context  and 
of  the  language  used  by  the  Supreme  Court  in  Norris  v,  Jack- 
son, 9  Wall.  125,  128,  19  L.  Ed.  608,  and  Insurance  Co.  v.  Sea, 
21  Wall.  158,  160,  22  L.  Ed.  511,  upon  which  this  suggestion  was 
apparently  based,  it  is  somewhat  doubtful  whether  it  was  in- 
tended to  apply  to  a  special  finding  "which  raises  the  legal  prop- 
ositions," or  to  do  more  than  state  the  necessity  of  a  separate 
ruling  on  the  propositions  of  law  involved  in  the  case  of  a  general 
finding  of  both  fact  and  law.  But,  however  this  may  be,  in  view 
of  the  direct  ruling  by  the  Supreme  Court  in  Seeberger  v.  Schle- 
singer,  supra,  at  page  586  of  152  U.  S.,  at  page  731  of  14  Sup. 
Ct.  (38  L.  Ed.  560),  that  no  exception  is  necessary,  "in  case  of 
special  findings  by  the  court  to  raise  the  question  whether  the 
facts  found  support  the  judgment,"  if  there  be  any  intimation  to 
the  contrary  in  the  suggestions  contained  in  Humphreys  v.  Third 
National  Bank,  supra,  and  Fales  v.  Insurance  Co.,  supra,  in  nei- 
ther of  which  the  ruling  of  Seeberger  v,  Schlesinger  was  called 
to  the  attention  of  the  court,  the  same  must  now  be  overruled. 

Since,  therefore,  no'  exception  in  the  court  below  is  necessary 
to  raise  in  this  court  the  question  whether  the  special  finding  is 
sufficient  to  support  the  judgment,  it  is  unnecessary  to  determine 
whether  if  such  exception  had  been  necessary  the  general  ex- 
ception which  was  made  in  this  case  to  the  rendition  of  the  judg- 
ment without  specifying  the  ground  of  the  exception  would  have 
been  sufficient.  See  Press  v.  Davis  (7th  Circuit)  54  Fed.  267, 
4  C.  C.  A.  318;  Nashua  Iron  &  Steel  Co.  v.  Brush  (1st  Circuit) 
91  Fed.  213,  219,  33  C.  C.  A.  456;  Webb  v.  National  Bank  of 
Republic  (8th  Circuit)  146  Fed.  717,  718,77  C.  C.  A.  143; 
Keely  v.  Ophir  Mining  Co.  (8th  Circuit)  169  Fed.  598,  600,  95 
C.  C.  A.  96. 

[3]    5.   It  is  furthermore  clear  that  where  under  writ  of  error 
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the  special  finding  is  found  to  be  insufficient  to  support  the  judg- 
ment and  silent  as  to  essential  facts  involved  under  the  issues 
in  the  case  and  as  to  which  there  is  a  conflict  in  the  testimony,  the 
appellate  court,  being  limited  in  reviewing  the  judgment  below 
to  a  determination  of  the  questions  of  law  arising  upon  the  rec- 
ord, cannot  supplement  or  piece  out  the  imperfect  findings  of 
fact  by  its  own  original  investigation  and  determination  of  addi- 
tional facts;  but  in  such  case  the  judgment  below  should  be  re- 
versed and  the  case  remanded  for  a  new  trial.  Anglo-American 
Land  Co.  v.  Lombard  (8th  Circuit)  132  Fed.  731,  734,  68  C.  C. 
A.  89,  and  opinion  of  Judge  (now  Mr.  Justice)  Lurton  in  Quin- 
lan  V.  Green  County,  157  Fed.  33,  48,  84  C.  C.A.  537,  19  L.  R. 
A.  (N.  S.)  849.  This  is  in  direct  analogy  to  the  rule  of  procedure 
applicable  where  the  special  verdict  of  the  jury  does  not  contain 
findings  sufficient  to  support  the  judgment  (Ward  v.  Cochran, 
150  U.  S.  597,  610,  14  Sup.  Ct.  230,  37  L.  Ed.  1195),  or  where 
the  case  is  tried  on  an  agreed  statement  of  facts  which  is  insuffi- 
cient to  support  the  judgment  (Graham  v.  Bayne,  18  How.  60,  15^ 
L.  Ed.  265 ;  Burnham  zk  North  Chicago  St.  Ry.  Co.  [7th  Circuit]* 
78  Fed.  101,  23  C.  C.  A.  677).  And  see  Clement  v.  Insurance 
Co.,  7  Blatchf.  51,  5  Fed.  Cas.  1022. 

6.  However,  in  the  present  case  the  Railway  Company  has 
not  filed  any  assignment  of  error  to  the  effect  that  the  special 
findings  of  fact  of  the  trial  court  were  insufficient  to  support  the 
judgment.  This  would  clearly  have  been  the  proper  method  of 
raising  this  question. 

It  is  true  that  it  has  assigned  as  error  that  the  court  below  erred 
in  refusing  to  find,  as  specially  requested  by  it  at  the  conclusion 
of  all  the  proof,  that  while  the  Railway  Company  had  negligently 
and  unreasonably  delayed  the  shipment  of  the  cotton  and  there 
had  been  unreasonable  delay  in  its  delivery,  the  mere  delay  on 
the  part  of  the  Railway  Company  was  not  an. act  of  conversion; 
that  the  storing  in  the  compress  was  not  an  act  of  conversion; 
that  the  Railway  Company  had  never  declined  to  deliver  the  cot- 
ton ;  and  that  no  acts  of  conversion  had  been  proven.  There  was, 
however,  a  material  conflict  in  the  evidence  upon  the  question 
whether  the  Railway  Company  had  in  fact  converted  the  cotton 
by  refusal  to  deliver  upon  demand  or  otherwise ;  and  the  conflict 
in  the  evidence  is  such  that  we  cannot  say,  as  matter  of  law,  that 
the  court  was  in  error  in  declining  to  make  this  special  finding  of 
facts  in  favor  of  the  Railway  Company.  See  City  of  New  York, 
147  U.  S.  72,  13  Sup.  Ct.  211,  37  L.  Ed.  84. 

[4]  After  a  careful  consideration  we  are  of  opinion,  however, 
that  as  the  court  did  not  either  specifically  refuse  or  grant  this  re- 
quest, but  made  a  finding  of  facts  which  is  insufficient  to  support 
the  judgment  for  the  value  of  the  cotton,  this  error  is  one  of  a 
controlling  character  of  which  the  court  should  take  notice,  al- 
though without  sufficient  assignment  of  error,  under  the  provision 
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of  rule  11  of  this  court  that  even  where  errors  are  not  properly 
assigned,  "the  court,  at  its  option,  may  notice  a  plain  error  not 
assigned."  150  Fed.  xxvii,  79  C.  C  A.  xxvii;  City  of  Memphis  v. 
St  Louis  &  S.  F.  R.  Co.  (6th  Circuit)  183  Fed.  529,  106  C.  C. 
A.  75. 

7.  As  this  question  is  conclusive  of  the  matters  now  submitted 
to  this  court  for  decision,  we  pass,  without  determination,  various 
other  questions  of  importance  argued  by  counsel  or  suggested  by 
the  record,  such  as  the  question  whether  plaintiffs  below  seek  in 
their  declaration  to  recover  for  the  use  of  the  Insurance  Com- 
pany solely  upon  the  theory  of  subrogation  arising  from  the  pay- 
ment of  the  fire  loss,  and  whether,  upon  that  theory,  the  Insurance 
Company  on  paying  the  fire  loss  became  subrogated,  as  a  matter 
of  law,  to  a  claim  against  the  Railway  Company  for  a  conversion 
of  the  cotton  independently  of  liability  for  its  destruction  by  fire, 
or  whether  the  plaintiffs  also  seek  to  recover  for  the  use  of  the  In- 
surance Company  upon  the  theory  of  an  actual  assignment  to  the 
Insurance  Company  of  Inman  &  Co.'s  claim  for  conversion  of  the 
cotton,  and  have  upon  that  theory  established  any  such  assign- 
ment in  fact. 

8.  For  the  reason,  therefore,  that  the  finding  of  facts  in  insuffi- 
cient to  support  the  judgment  of  the  court  below,  the  judgment 
will  be  reversed  and  the  case  remanded  for  a  new  trial. 
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(Supreme   Court   of  Texas,   Nov.   8,   1911.) 
[140  S.  W.   Rep.  427.] 

Carriers — Live  Stock — ^Actions — ^Vcnuc. — Acts  29th  Leg.  c.  25,  §  1, 
provides  that,  whenever  property  is  transported  by  two  or  more 
railroad  companies  having  an  agent  or  representative  in  this  state, 
suit  for  damage  arising  out  of  such  carriage  may  be  brought  against 
any  one  or  all  of  such  common  carriers  having  an  agent  or  repre- 
sentative in  the  state,  in  any  court  in  any  county  in  which  either 
of  such  carriers  operates  or  has  an  agent  or  representative.  Held, 
that  defendant  railroad  company,  not  operating  in  this  state,  but 
having  an  agent  at  Galveston,  could  be  sued  in  Mitchell  county, 
where  its  connecting  carrier  had  an  office  and  agent  and  through 
which   such   connecting  road   was   operated. 

Partnership — Existence  of  Relation. — The  fact  that  defendant  rail- 
road company  owned  the  greater  part  of  the  stock  of  another  com- 
pany and  the  same  person  was  president  of  both  corporations  did 
not  of  itself  make  them  partners,  nor  did  it  make  them  agents  for 
each   other. 
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Carriers — Live  Stock — ^Actions — Issues — Legal  Effect  of  Contract. 

— Where  a  carrier  set  up  alleged  written  contracts  as  a  defense  to 
an  action  for  damage  to  stock,  and  the  shipper  denied  the  existence 
and  validity  of  such  contracts,  a  requested  charge  that  the  contracts 
were  governed  by  the  laws  of  another  state  and  were  valid  there- 
under was  properly  refused;  there  being  no  issue  as  to  the  legal 
effect  of  the  contracts. 

Carriers — Live  Stock — Delivery. — If  an  intermediate  carrier  de- 
livered horses  to  the  shipper  at  a  point  where  they  were  to  be  taken 
by  a  connecting  carrier,  or  to  any  one  authorized  to  receive  them, 
other  than  such  connecting  carrier,  the  intermediate  carrier  would 
not  be  liable  for  injuries  occurring  thereafter. 

Carriers — Live  Stock — ^Actions — ^Jury  Question — Existence  of  Con- 
tract.— In  an  action  against  defendant  and  other  railroad  companies 
for  damages  to  horses  en  route,  whether  there  was  an  oral  or  im- 
plied contract  by  defendant  to  carry  the  horses  held  a  question  for 
the  jury. 

Carriers — Live  Stock — Contract  Limiting  Liability — ^Validity.* — 
Defendant  railroad  company  furnished  cars  for  shipping  horses, 
without  demanding  the  execution  of  a  written  contract  until  after 
the  horses  were  loaded  and  the  train  was  about  to  move,  when  it 
presented  contracts  to  the  shipper,  or  his  agent,  who  signed  them 
without  knowing  their  contents  and  without  having  time  to  read 
them,  in  order  to  secure  passage  to  accompany  the  shipment.  Held, 
that  the  contracts  were  not  binding  upon  the  shipper  so  as  to  make 
limitations  upon  the  carrier's  liability  contained  therein  applicable 
to  him. 

Carriers — Live  Stock — Instructions  —  Presumptions  —  Applicability 
to  Evidence. — When  an  action  for  damage  to  horses  en  route  was 
tried,  only  two  railroad  companies  were  parties  defendant,  and  ap- 
pellant-defendant's liability  was  based  upon  its  own  negligence  and 
upon  its  agency  or  partnership  with  another  carrier.  There  was 
also  evidence  that  the  horses  were  damaged  after  delivery  to  the 
stockyards  for  the  shipper.  Held,  that  under  the  circumstances  a 
requested  charge  as  to  the  presumption  in  case  of  carriage  by  sev- 
eral railroad  companies  was  unnecessary. 


♦See  extensive  note,  28  R.  R.  R.  384,  51  Am.  &  Eng.  R.  Gas.,  N. 
S.,  384;  St.  Louis,  etc.,  R.  Co.  v.  Cavender  (Ala.),  39  R.  R.  R.  338,  62 
Am.  &  Eng.  R.  Cas.,  N.  S.,  338;  second  foot-note  of  Pierson  v. 
Northern  Pac.  R.  Co.  (Wash.),  39  R.  R.  R.  303.  62  Am.  &  Eng.  R. 
Cas.,  N.  S.,  303;  foot-note  of  Larsen  v.  Oregon  Short  Line  R.  Co. 
(Utah),  37  R.  R.  R.  718,  60  Am.  &  Eng.  R.  Cas.,  N.  S.,  718;  foot- 
note of  D'Arcy  xk  Adams  Express  Co.  (Mich.),  37  R.  R.  R.  462, 
60  Am.  &  Eng.  R.  Cas.,  N.  S.,  462;  Southern  Express  Co.  v.  Meyer 
Co.  (Ark.),  37  R.  R.  R.  13,  60  Am.  &  Eng.  R.  Casi,  N  S.,  13:  second 
foot-note  of  Mcintosh  v.  Oregon,  etc.,  R.  Co.  (Idaho),  33  R.  R.  R. 
768,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  768;  second  head-note  of  Yazoo, 
etc..  Co.  V.  Bent  &  Co.  (Miss.),  31  R.  R.  R.  622,  54  Am.  &  Eng.  R. 
Cas.,  N.  S.,  622. 
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Error  to  Court  of  Civil  Appeals  of  Second  Supreme  Judicial 
District. 

Action  by  W..  T.  Meadors  &  Company  against  the  Southern 
Pacific  Railroad  Company  and  others.  Judgment  of  the  Court  of 
Civil  Appeals  (129  S.  W.  170)  affirming  a  judgment  for  plain- 
tiffs, and  defendant  named  brings  error.  Reversed  and  re- 
manded. 

Baker,  Botts,  Parker  &  Garwood,  W,  B,  Garrett,  and  Bd.  W. 
Smith,  for  plaintiff  in  error. 

Bd.  J.  Hamner,  for  defendants  in  error. 

Brown,  C.  J.  Meadors  &  Co.,  defendants  in  error,  deliv- 
ered to  the  Southern  Pacific  Railroad  Company,  plaintiff  in  error, 
at  Bowie,  Ariz.,  horses  to  be  transported  by  it  to  its  connection 
with  the  Galveston,  Harrisburg  &  San  Antonio  Railroad  Com- 
pany, which  company  transported  the  said  horses  to  El  Paso,  Tex., 
and  delivered  them  to  the  Texas  &  Pacific  Railway  Company  to 
be  carried  to  Colorado  in  Mitchell  county,  Tex.  Meadors  &  Co. 
shipped  their  horses  from  another  place  in  Arizona  on  a  different 
railroad  to  Bowie  and  there  delivered  them  to  the  Southern  Pa- 
cific Railroad  Company.  Before  shipping  the  horses  to  Bowie, 
Meadors  &  Co.  arranged  with  the  Sourthern  Pacific  Railroad 
Company  to  have  sufficient  cars  at  Bowie  to  transport  the  horses 
to  their  destination,  and,  upon  the  arrival  of  the  horses  at  Bowie, 
Meadors  &  Co.  loaded  them  upon  the  cars,  which  were  furnished 
by  the  Southern  Pacific  Railroad  Company,  ready  for  transporta- 
tion to  their  destination  in  Mitchell  county,  Tex.  After  the  horses 
had  been  loaded  upon  the  cars,  being  done  on  different  days,  how- 
ever, the  railroad  company  presented  to  Meadors  &  Co.,  and  to 
their  agents  in  charge  of  the  horses,  written  contracts  which  were 
put  in  evidence  on  the  trial  of  this  case.  The  parties  who  signed 
the  contracts  did  not  know  their  contents  and  did  not  read  them, 
but  signed  them  at  the  request  and  suggestion  of  the  railroad 
agent  in  order  that  they  might  secure  passes  to  ride  on  the  .trains 
with  the  horses  as  they  were  being  transported.  There  was  no 
consideration  for  the  execution  of  the  said  contracts  other  than 
the  transportation  of  the  horses.  After  the  horses  were  loaded, 
the  cars  were  carried  by  the  Southern  Pacific  Railroad  Company 
to  the  end  of  its  line  at  the  center  of  the  Rio  Grande  river,  and,  in 
the  same  cars,  hauled  by  the  same  engine  and  operated  by  the 
some  employees,  the  horses  were  then  transported  on  the  railroad 
of  the  Galveston,  Harrisburg  &  San  Antonio  to  El  Paso,  at  which 
place  the  horses  were  transferred  to  the  Texas  &  Pacific  Railway 
Company. 

Meadors  &  Co.  instituted  suit  in  Mitchell  county  against  the 
Texas  &  Pacific  Railway  Company,  the  Galveston,  Harrisburg  & 
San  Antonio  Railroad  Company,  and  the  Southern  Pacific  Rail- 
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way  Company.  The  Texas  &  Pacific  Railway  runs  through 
Mitchell  county  and  has  a  station  and  agent  in  that  county.  The 
Galveston,  Harrisburg  &  San  Antonio  Railway  Company  is  a 
Texas  corporation,  but  had  no  railroad  agent  nor  office  in  Mitchell 
county.  The  Southern  Pacific  Railway  Company  is  a  foreign 
corporation ;  its  charter  having  been  granted  by  the  state  of  Ken- 
tucky. It  owned  no  railroad  in  Texas,  nor  did  it  operate  any  rail- 
road in  this  state.  It  had  an  agent  at  Galvestoil,  and  through  that 
agent  was  transacting  business  in  Texas.  The  Southern  Pacific 
Railway  Company  pleaded  to  the  jurisdiction  of  the  court  in 
Mitchell  county  and  claimed  its  privilege  to  be  sued  in  Galveston 
if  it  was  liable  to  suit  at  all  in  the  state.  That  company  also 
pleaded  written  contracts  signed  by  Meadors  &  Co.  and  their  em- 
ployees, whereby  said  railroad  undertook  to  transport  the  horses 
from  Bowie,  Ariz.,  to  Colorado  City  in  Mitchell  county,  Tex.,  and 
in  said  contracts  was  a  clause  limiting  to  its  own  line  the  liability 
of  the  Southern  Pacific  Railway  Company  for  damages  that 
might  accrue  to  said  horses.  Meadors  &  Co.  filed  a  reply  to  the 
plea  of  the  Southern  Pacific  Railway  Company,  in  which  they  al- 
leged that  there  was  no  consideration  for  the  said  contracts,  and 
that  they  had  signed  them  under  the  circumstances  above 
stated  without  knowing  their  contents  and  after  the  contract 
for  shipment  had  been  made  and  the  horses  placed  upon 
the  cars ;  wherefore  they  claimed  that  the  contracts  were  in- 
valid and  not  their  contracts.  The  plaintiffs  did  not  rely  upon 
the  contracts  for  their  recovery,  but  distinctly  claimed  a  right  to 
recover  upon  the  verbal  contract  which  was  made  before  the 
horses  were  shipped.  The  trial  court  overruled  the  plea  to  the  ju- 
risdiction filed  by  the  Southern  Pacific  Railway  Company;  and, 
the  Texas  &  Pacific  Railway  Company  having  agreed  to  an 
amount  for  which  it  would  submit  to  judgment,  the  court  entered 
judgment  against  the  Texas  &  Pacific  Railway  Company.  It  was 
charged  in  the  petition  that  the  Southern  Pacific  Railway  Com- 
pany and  the  Galveston,  Harrisburg  &  San  Antonio  Railway 
Company  were  partners  and  agents  each  of  the  other,  and  that 
therefore  the  two  were  jointly  and  equally  liable  for  the  damages. 
Upon  a  trial  verdict  was  rendered  by  the  jury  in  favor  of  Mea- 
dors &  Co.  against  the  Southern  Pacific  Railway  Company,  which 
judgment  was  affirmed  by  the  Court  of  Civil  Appeals  of  the  Sec- 
ond District.    129  S.  W.  170. 

The  Twenty-Ninth  Legislature  enacted  a  law  of  which  the 
following  is  a  part :  "  Section  1.  Be  it  enacted  by  the  Legislature 
of  the  state  of  Texas :  That  whenever  any  passenger,  freight, 
baggage  or  other  property  has  been  transported  by  two  or  more 
railroad  companies  *  *  *  doing  business  as  such  common  car- 
riers in  this  state,  or  having  an  agent  or  representative  in  this 
state,  suit  for  damage  or  loss  or  for  any  other  cause  of  action 
arising  out  of  such  carriage,  transportation  or  contract  in  relation 


Vol.  43  R  R  R— Vol  66  Am  &  Eng  R  Cas  N  S       775 

Southern  Pac.  R.  Co.  v,  W.  T.  Meadors  &  Co 

thereto  may  be  brought  against  any  one  or  all  of  such  common 
carriers,  *  *  *  so  operating  or  doing  business  in  this  state,  or 
having  an  agent  or  representative  in  this  state,  in  any  court  of 
competent  jurisdiction  in  any  county  in  which  either  of  such  com- 
mon carriers  *  *  *  operates  or  does  business,  or  has  an  agent 
or  representative;  provided,  however,  that  if  damages  be  recov- 
ered in  such  suits  against  more  than  one  defendant,  not  partners 
in  such  carriage,  transportation  or  contract,  the  same  shall  on  re- 
quest of  either  party  be  apportioned  between  the  defendants,  by 
the  verdict  of  the  jury,  or  if  no  jury  is  demanded,  then  by  the 
judgment  of  the  court."    Acts  29th  Leg.  c.  25. 

[1]  It  is  only  necessary  to^call  attention  to  the  language  of  the 
law  to  show  that  the  Southern  Pacific  Railway  Company,  having 
an  agent  in  this  state,  was  liable  to  be  sued  in  connection  with  the 
other  railroads  in  the  county  of  Mitchell  where  the  Texas  &  Pa- 
cific Railway  Company,  one  of  the  defendants,  had  an  office  and 
agent  and  through  which  county  its  railroad  was  operated.  M., 
K.  &  T.  Ry.  Co.  V,  Blanks,  125  S.  W.  313.  The  case  of  Railway 
Co.  V.  Lynch,  97  Tex.  25,  75  S.  W.  486,  which  is  cited  and  relied 
upon  by  the  railroad  company,  was  decided  under  a  different  stat- 
ute, and  the  Blanks  Case,  supra,  distinguishes  the  Lynch  Case, 
pointing  out  the  differences  in  the  two  statutes.. 

The  Southern  Pacific  Railway  Company  submits  the  following 
assignment:  "The  court  erred  in  submitting  to  the  jury  the  issue 
of  whether  or  not  the  Southern  Pacific  Company  and  the  Galves- 
ton, Harrisburg  &  San  Antonio  Railway  Company  were  partners 
or  agents  of  each  other." 

[2]  We  are  of  opinion  that  this  assignment  is  well  taken.  The 
fact  that  the  Southern  Pacific  Company  owned  a  greater  part  of 
the  stock  of  the  Galveston,  Harrisburg  &  San  Antonio  Railway 
Company,  and  that  the  same  person  was  president  of  both  corpo- 
rations, does  not  prove  that  the  companies  were  partners,  nor  that 
they  were  agents  of  each  other.  The  two  corporations  were  dis- 
tinct entities,  and  Harriman,  as  president  of  the  Southern  Pacific 
Company,  was  a  distinct  official  from  the  same  man  as  president 
of  the  Galveston,  Harrisburg  &  San  Antonio  Railway  Company. 
The  ownership  of  stock-  in  the  Galveston,  Harrisburg  &  San  An- 
tonio Railway  Company  imposed  upon  the  Southern  Pacific  Com- 
pany no  greater  liability  nor  different  relation  than  it  would  if  the 
same  stock  had  been  owned  by  an  individual.  The  manner  in 
which  the  trains  were  operated  across  the  imaginary  line  between 
the  railroads  is  suggestive  of  some  peculiar  relationship  between 
the  railroad  companies ;  but  we  are  not  of  opinion  that  the  facts 
are  sufficient  to  sustain  the  judgment  against  the  Southern  Pa- 
cific Company  as  the  agent  or  partner  of  the  Galveston,  Harris- 
burg &  San  Antonio  Railway  Company.  The  judgment  will  be 
reversed,  and  the  cause  remanded,  with  instructions  that,  unless 
there  shall  be  other  evidence  to  establish  that  relationship,  to  sub- 
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mit  to  the  jury  against  the  Southern  Pacific  Company  only  the 
issue  of  damages  caused  on  its  own  line. 

The  third  assignment  of  error  in  this  court  is  based  upon  the 
refusal  of  the  district  judge  to  give  charge  No.  20,  which  reads: 
"The  court  erred  in  refusing  special  charge  No.  20,  requested  by 
defendant,  as  follows:  *You  are  instructed  that  the  shipping 
contracts  in  this  case,  having  been  executed  in  the  territory  of 
Arizona,  are  governed  by  the  law  there,  and  that  under  the  laws 
of  such  territory  such  contracts  are  valid.* " 

[3]  Since  the  plaintiffs  claim  nothing  upon  the  written  con- 
tracts referred  to  in  the  charge,  it  was  unimportant  and  irrelevant 
to  any  question  in  this  case,  whether  the  contracts  were  governed 
by  the  laws  of  the  territory  of  Arizona  or  of  Texas.  The  con- 
tracts were  set  up  as  a  defense  on  the  part  of  the  defendant,  and 
their  existence  as  such  were  denied  by  the  plaintiffs.  There  was 
no  question  as  to  their  legal  effect — therefore  unnecessary  for  the 
court  to  give  the  charge  requested. 

[4]  The  fourth  ground  of  error  assigned  in  the  application 
reads:  "The  court  erred  in  refusing  special  charge  No.  19,  re- 
quested by  defendant,  which  is  as  follows :  *  You  are  charged  that 
the  plaintiffs  cannot  recover  of  defendant  Southern  Pacific 
Company  for  any  delays,  if  any,  or  any  injuries,  if  any,  oc- 
curring to  the  horses  involved  after  they  were  delivered  to  the 
Union  Stockyards  in  El  Paso,  and  you  will  so  find.' " 

The  statement  of  facts  are  not  sufficiently  definite  for  us  to 
determine  whether  this  charge  was  proper  or  not.  If  the  horses 
were  delivered  to  the  El  Paso  Stockyards  at  the  request  or  in- 
stance of  the  plaintiffs,  then  the  charge  should  have  been  given, 
for  whenever  the  Galveston,  Harrisburg  &  San  Antonio  Railway 
Company  delivered  the  horses  to  the  plaintiffs,  or  to  some  person, 
other  than  the  Texas  &  Pacific  Railway  Company,  authorized  to 
receive  them,  its  liability  ceased. 

The  sixth  ground  of  error  assigned  in  this  court  is  unimpor- 
tant, for  the  reason  that  the  plaintiffs  denied  the  contracts  as  a 
whole,  whether  signed  by  their  authority  or  by  themselves,  and 
the  binding  force  of  the  contracts  do  not  depend  upon  the  author- 
ity of  the  person  who  signed  them,  but  upon  other  questions 
which  will  be  hereinafter  discussed. 

[5]  There  was  no  error  on  the  part  of  the  court  in  submitting 
to  the  jury  the  question  of  whether  there  was  an  oral  or  implied 
contract  on  the  part  of  the  Southern  Pacific  Railroad  Company 
to  carry  the  horses.  The  testimony  shows,  as  given  by  Mesidors 
himself,  that  he  applied  to  the  railroad  company  to  ship  his  horses 
over  the  route  indicated ;  that  is,  not  upon  its  own  line  only,  but 
upon  the  lines  of  the  Galveston,  Harrisburg  &  San  Antonio  Rail- 
way Company  and  the  Texas  &  Pacific  Railway  Company.  The 
agent  replied,  "Bring  your  horses,  and  the  cars  will  be  ready." 
The  horses  were  brought  in,  and,  without  anything  furtlier  being 
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said,  the  cars  were  furnished  by  the  railroad  company  and  the 
horses  laoded  upK>n  the  cars,  after  which  the  contracts  were  pre- 
sented for  signature  and  were  signed.  The  court  properly  sub- 
mitted to  the  jury  whether  or  not  the  contracts  which  were  set  up 
by  the  defendant  were  the  contracts  of  the  plaintiffs,  and  there 
was  no  error  in  the  submission. 

[6]  If  the  Southern  Pacific  Cqmpany  received  the  horses  for 
shipment,  furnishing  the  cars  for  that  purpose,  without  demand- 
ing any  written  contract  of  the  parties,  and,  after  the  horses  were 
■upon  the  cars  and  the  train  about  to  leave,  the  contracts  were  pre- 
sented to  the  men  in  charge,  or  to  the  shipper,  for  signature,  and 
if  the  shipper  or  the  person  who  signed  them  did  not  know  the 
contents  of  the  contracts  and  had  no  time  for  reading  them,  and 
signed  them  under  these  conditions  in  order  to  secure  the  passes 
to  attend  the  horses,  such  contracts  would  not  be  the  contracts  of 
the  shipper,  and  the  limitation  which  restricted  the  liability  of  the 
railroad  company  to  damages  accruing  on  its  own  line  was  not 
binding  upon  the  shipper.  Railway  Co.  v.  Grant,  6  Tex.  Civ. 
App.  674,  26  S.  W.  286;  Railway  Co.  v.  Withers,  16  Tex.  Civ. 
App.  506,  40  S.  W.  1073 ;  Railway  Co.  z/.  Carter,  9  Tex.  Civ.  App. 
677,  29  S.  W.  565. 

We  might  add  a  number  of  decisions  of  the  Courts  of  Civil  Ap- 
peals on  this  point  in  many  of  which  writs  of  error  have  been  re- 
fused by  this  court,  all  holding  distinctly  the  proposition  we  have 
stated  above.  The  court  committed  no  error  in  instructing  the 
jury  as  stated  in  the  application. 

[7]  The  eighth  ground  of  error  is,  in  substance,  well  taken 
if  the  facts  should  be  of  such  a  nature  as  to  require  it  to  be  given. 
But  at  the  time  the  case  was  tried  there  were  but  two  railroad 
companies  parties,  the  claim  against  the  Texas  &  Pacific  Company 
having  been  adjusted,  and  the  question  of  damages  or  not  lay 
against  the  Southern  Pacific  Company  upon  two  grounds :  First, 
on  account  of  its  own  action;  and,  secondly,  because  it  was  the 
agent  or  partner  of  the  Galveston,  Harrisburg  &  San  Antonio 
Railroad  Company.  Under  this  state  of  case  it  was  unnecessary 
to  give  the  charge  requested  as  to  the  presumption  as  in  case  of 
a  carriage  by  several  railroad  companies.  Besides,  there  was 
evidence  to  the  fact  that  the  horses  were  damaged  when  they  were 
delivered  to  the  stockyards  in  El  Paso. 

The  ninth  and  tenth  grounds  were  unimportant  in  the  trial, 
for  the  reason  that  the  plaintiffs  did  not  claim  under  the  contracts, 
but  denied  their  validity  which  was  submitted  to  the  jury  who 
found  them  to  be  invalid. 

There  was  no  evidence  that  the  plaintiffs  or  any  of  the  em- 
ployees were  intoxicated  at  the  time  nor  after  the  time  that  the 
horses  were  delivered  to  the  Southern  Pacific  Company,  and,  in 
fact,  there  was  no  evidence  that  tends  to  prove  that  there  was  any 
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injury  arising  from  the  intoxication  of  any  person  who  is  said  to 
have  been  intoxicated  at  the  inital  point  of  the  freight. 

The  undisputed  evidence  in  this  case  establishes  the  claim  of 
the  plaintiffs  that  the  written  contracts  are  of  no  validity  against 
them;  therefore  the  question  concerning  the  act  of  Congress 
known  as  the  Hepburn  act  is  not  material  to  the  decision  of  this 
case. 

It  is  ordered  that  the  judgments  of  the  district  court  and  Court 
of  Civil  Appeals  be  reversed,  and  that  the  cause  be  remanded. 


Pine  Bros.  v.  Chicago^  B.  &  Q.  R.  Co. 
(Supreme  Court  of  Iowa,  Nov.  18,  1911.) 

[1£3  N.  W.  Rep.  128.] 

Carriers — ^Transportation  of  Live  Stock — Negligence  of  Carrier.* — 

A  carrier  is  not  liable  for  the  death  of  a  horse  due  to  the  length 
of  time  taken  in  transportation,  where  it  arrived  at  its  destination 
substantially  on  schedule  time,  and  there  is  no  evidence  that  there 
wer^  faster  freight  trains  by  which  the  destination  could  have  been 
sooner  reached;  the  failure  to  accelerate  the  movement  by  attach- 
ing the  freight  car  to  a  passenger  train  not  being  negligence. 

Appeal  from  District  Court,  Ringgold  County;  H.  M.  Towner, 
Judge. 

Action  to  recover  damages  for  injury  to  property  in  course  of 
transportation  over  defendant's  road.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Reversed. 

Spence  &  Smith  and  Miles  &  Steele,  for  appellant. 
C.  /.  Lewis  and  V.  R,  McGinnis,  for  appellees. 

Weaver,  J.  The  appellees  purchased  a  valuable  stallion  at 
Bushnell,  111.,  and  delivered  it  to  the  appellant  at  that  place  to  be 
shipped  to  their  home  at  Diagonal,  Iowa.  1  he  horse,  which  was 
accompanied  by  one  of  its  owners,  was  taken  sick  during  the 
trip,  and  died  soon  after  reaching  its  destination.  The  theory  of 
plaintiffs'  case,  as  alleged  in  the  petition  and  presented  upon  this 
appeal,  is  that  the  transportation  was  unreasonably  and  unnec- 

*For  the  authorities  in  the  series  on  the  question  for  what  de- 
lays a  carrier  of  freight  is,  and  is  not,  liable,  see  first  foot-note  of 
Jeffries  v,  Chicago,  etc.,  Ry.  Co.  (Neb.),  39  R.  R.  R.  321,  62  Am. 
&  Eng.  R.  Cas.,  N.  S.,  321;  Daoust  v.  Chicago,  etc.,  Ry.  Co.  (Iowa), 
39  R.  R.  R.  215,  62  Am.  &  Eng.  R,  Cas.,  N.  S.,  215;  second  foot-note 
of  St.  Louis,  etc.,  Ry.  Co.  v.  Jones  (Ark.),  37  R.  R.  R.  212,  60  Am. 
&  Eng.  R.  Cas.,  N.  S.,  212. 
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essarily  delayed,  and  that,  by  reason  of  such  delay  and  resulting 
exposure  to  inclement  weather,  the  horse  contracted  the  disease 
of  which  it  died.  Appellant  insists,  on  the  other  hand,  that  there 
was  in  fact  no  material  delay,  and  that  the  record  discloses  no 
evidence  on  which  a  verdict  charging  it  with  negligence  as  alleged 
in  the  petition  can  be  sustained. 

After  considerable  investigation,  we  are  forced  to  the  con- 
clusion that  appellant's  contention  must  be  sustained.  Bushnell, 
111.,  and  Diagonal,  Iowa,  are  both  stations  upon  the  defendant's 
railway  system.  The  plaintiffs  reside  at  the  place  last  named,  but 
were  personally  present  at  Bushnell  when  the  horse  was  delivered 
for  shipment.  The  defendant's  freight  schedules  upon  which  the 
road  was  then  being  operated  were  so  arranged  that  a  car  sent  out 
of  Bushnell  on  the  afternoon  or  evening  of  May  S,  1908,  and 
making  all  the  connections  provided  for  in  said  schedules,  would 
not  arrive  in  Diagonal  until  about  noon  of  May  8th.  There  is  no 
claim  that  plaintiffs  did  not  fully  understand  the  time  required  to 
make  this  trip,  or  that  they  asked  for  or  received  any  assurance 
that  the  progress  of  their  car  could  or  would  be  accelerated  be- 
yond the  rate  indicated  by  the  schedules.  The  shipment  was  de- 
livered to  the  defendant  about  the  middle  of  the  afternoon  of 
May  Sth.  It  was  accompanied  by  the  plaintiffs,  or  one  of  them, 
and  it  arrived  at  its  destination  substantially  on  schedule  time. 

No  fault  appears  to  be  found  by  the  plaintiffs  with  the  train 
schedules,  but  they  say  that,  after  discovering  signs  of  sickness 
in  the  horse,  they  applied  to  the  defendant's  agent  to  hasten  the 
transportation  by  attaching  the  car  to  a  passenger  train  or  other- 
wise, and  that  such  requests  were  not  granted.  We  think  there 
are  obvious  reasons  why  failure  to  accelerate  the  movement  of 
freight  by  attaching  freight  cars  to  passenger  trains  should  not 
be  held  culpable  negligence,  and  there  is  here  no  evidence  of  other 
or  faster  freight  trains  by  the  aid  of  which  the  destination  of 
plaintiffs'  car  could  have  been  sooner  reached.  It  is  true  that 
the  train  taking  the  car  west  from  Galesburg  could  have  taken 
it  to  the  junction  point  at  Osceola,  Iowa,  on  the  evening  of  May 
6th,  instead  of  leaving  it  to  be  picked  up  by  succeeding  trains 
which  brought  it  to  said  junction  the  following  morning,  but  the 
movement  of  the  car  south  from  Osceola  would  not  thereby  have 
been  hastened  for  the  only  connecting  train  did  not  leave  there 
until  about  noon  of  May  7th,  nor  would  it  have  been  sooner  for- 
warded out  of  Van  Wert  the  last  junction  point. 

The  charge  of  negligence  made  by  the  plaintiffs  appears,  there- 
fore, to  be  without  evidence  to  support  it,  and  it  follows  that  the 
judgment  appealed  from  must  be,  and  it  is,  reversed. 
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(Supreme  Court  of  South  Carolina,  Nov.  1,  1911.) 

[72  S.   E.   Rep.  463.] 

Carriers — Loss  or  Injury  to  Goods — Liability — Acceptance  for 
Shipment.* — Where  goods  are  accepted  for  shipment,  whether  in- 
tended to  be  immediate  or  remote,  the  placing  of  the  goods  upon 
its  platform  renders  a  carrier  responsible  for  any  damages  thereto 
from  fire  originating  within  its  right  of  way,  unless  released  from 
liability  by  the  shipper. 

Carriers — Loss  of  Goods — Commencement  of  Liability — ^Waiver — 
"Consent." — A  carrier's  rule  that  it  assumed  no  risk  for  cotton 
placed  upon  its  platform  unless  tendered  for  immediate  shipment 
may  be  waived,  and  where  it  accepts  cotton  intended  for  shipment 
at  some  future  time,  the  cotton  will  be  upon  its  platform  with  the 
carrier's  "consent,"  under  Civ.  Code  1902,  §  2135,  making  a  carrier 
responsible  for  loss  by  fire  originating  on  its  right  of  way,  except 
for  property  which  has  been  placed  upon  its  right  of  way  illegally 
or  without  its  consent. 

Carriers — Action  for  Loss — Question  for  Jury. — In  an  action 
against  a  carrier  for  the  loss  of  cotton  destroyed  by  fire  while  on 
defendant's  platform,  the  question  whether  it  had  been  placed  there 
by  defendant's  consent  as  cotton  tendered  for  immediate  shipment, 
notwithstanding  a  rule  that  the  carrier  assumed  no  risk  for  cotton 
put  upon  its  platform,  unless  tendered  for  immediate  shipment,  held 
for  the  jury. 

Appeal  from  Common  Pleas  Circuit  Court  of  Sumter  County ; 
George  E.  Prince,  Judge. 
"To  be  officially  reported." 

Action  by  T.  N.  Griffin  against  the  Atlantic  Coast  Line  Rail- 
road Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Mark  Reynolds  and  Lucian  IV.  McLemore,  for  appellant. 
Thos.  G,  McLeod,  for  respondent. 

Jones,  C.  J.  This  action  was  for  the  recovery  of  damages  for 
the  destruction  by  fiire  of  certain  cotton  belonging  to  plaintiff, 
while  upon  the  platform  of  the  defendant  company  within  the 
limits  of  its  right  of  way.  There  was  evidence  to  the  effect 
that  notice  had  been  given  to  the  plaintiff  that  the  defend- 
ant assumed   no   risk  for  cotton   so  placed,  unless   same   was 

*See  first  foot-note  of  St.  Louis,  etc.,  R.  Co.  v.  Cavender  (Ala.), 
39  R.  R.  R.  338,  62  Am.  &  Eng.  R.  Cas.,  N.  S.,  338;  foot-note  of  Bur- 
rowes  V.  Chicago,  etc.,  R.  Co.  (Neb.).  37  R.  R.  R.  450,  60  Am.  & 
Eng.  R.  Cas.,  N.  S.,  450. 
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tendered  for  immediate  shipment,  but  that  such  cotton  would 
be  entirely  at  the  owner's  risk.  The  evidence  also  showed 
that  the  cotton  in  question  was  placed  upon  such  platform, 
subsequent  to  the  giving  of  such  notice  and  without  any  tender 
thereof  for  immediate  shipment,  and  was  subsequently  de- 
stroyed by  fire  originating  within  the  limits  of  defendant's 
right  of  way.  There  was  also  testimony  which  is  claimed 
by  plaintiff  as  tending  to  show  that,  notwithstanding  such 
notice,  the  cotton  in  question  was  placed  upon  said  platform 
"with  the  consent"  of  the  defendant,  within  the  meaning  of 
section  2135  of  the  Civil  Code, 

At  the  conclusion  of  the  entire  testimony  in  the  case,  the  de- 
fendant moved  for  a  direction  of  a  verdict  in  its  favor,  upon  the 
ground  that  the  evidence  admitted  of  no  other  inference  but  that 
the  cotton  was  placed  upon  the  defendant's  platform,  either  with- 
out its  consent,  or  if  with  its  consent,  then  upon  the  understanding 
between  the  parties  that  it  was  so  placed  at  the  entire  risk  of  the 
plaintiff  himself.  This  motion  was  refused  by  the  presiding 
judge,  it  being  held  by  him  that,  while  the  evidence  showed  that 
the  cotton  was  so  placed  upon  the  platform  after  such  notice 
given  by  the  defendant,  there  was  still  testimony  to  go  to  the 
jury  upon  the  question  of  waiver  by  the  defendant  of  the  terms 
and  requirements  of  such  notice.  The  app>eal  questions  the  cor- 
rectness of  this  refusal  to  direct  a  verdict  in  favor  of  the  defend- 
ant. Substantially  the  question  presented  for  determination  is 
whether  there  was  evidence  to  go  to  the  jury  upon  the  issue  as 
to  the  defendant's  consent  to  placing  of  the  cotton  upon  the 
platform  as  cotton  intended  for  shipment. 

[1,  2]  If  the  cotton  was  accepted  for  shipment,  whether  such 
shipment  was  intended  to  be  immediate  or  remote,  the  placing  of 
the  same  upon  the  platform  would  render  the  defendant  respon- 
sible for  any  damage  thereto  from  any  fire  originating  within  the 
right  of  way,  unless  the  plaintiff  had  released  the  defendant  from 
such  liability.  The  defendant  could  waive  its  own  rule  that  it 
would  not  accept  cotton  upon  its  platform  or  right  of  way  unless 
intended  for  immediate  shipment,  and  could,  notwithstanding 
its  rule,  accept  the  same  intended  for  shipment,  not  immediately, 
but  at  some  future  time,  in  which  case  the  cotton  would  clearly 
be  upon  the  right  of  way  with  the  consent  of  the  defendant,  within 
the  meaning  of  the  word  "consent"  as  used  in  the  statute. 
Yarborough  v.  Railway,  78  S.  C.  103,  58  S.  E.  936.  It  is  not 
questioned  that  the  fire  originated  within  the  right  of  way  of  the 
defendant  company,  and  that  defendant  would  be  responsible 
for  the  damage  to  the  cotton,  if  the  same  had  been  placed  on  the 
platform  for  immediate  shipment;  and  the  case  just  cited  shows 
that  the  defendant  would  be  liable  for  such  damage,  if  the  cotton 
was  accepted  for  shipment,  though  such  shipment  was  not  in- 
tended to  be  immediate,  notwithstanding  its  stipulation  by  notice 
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that  it  would  not  accept  cotton,  unless  for  immediate  shipment. 
The  notice  given  in  this  case  was  substantially  the  same  as  that 
which  was  shown  in  the  case  of  Yarborough  v.  Railway,  78  S.  C. 
103,  58  S.  E.  936.  In  that  case  the  notice  was  in  substance  to 
the  effect  that  the  railroad  company  would  not  be  responsible  for 
cotton  placed  on  the  platform  until  the  same  was  "tendered  to 
and  accepted  by  the  company  for  shipment."  In  the  case  at  bar 
the  notice  was  to  the  effect  that  the  defendant  would  not  be  re- 
sponsible for  cotton  placed  on  its  platform  until  the  cotton  "is 
placed  for  immediate  shipment." 

[3]  There  was  testimony  tending  to  show  that,  subsequent  to 
the  service  of  the  notice  already  mentioned,  plaintiff's  agent  was 
informed  by  the  same  agent  of  the  defendant  through  whom  such 
notice  had  been  given  that  the  same  was  not  intended  to  apply 
to  plaintiff ;  and  there  was  also  testimony  to  the  effect  that,  after 
plaintiff  had  been  procuring,  in  compliance  with  such  notice,  the 
issuance  by  defendant  of  bills  of  lading  for  small  lots  of  cotton 
at  brief  intervals,  he  or  his  agent  was  informed  by  defendant's 
agent  that  bills  of  lading  need  not  be  procured  for  contemplated 
shipments  until  the  entire  shipment  was  ready;  such  testimony 
tending  to  show  the  presumption  of  a  previously  existing  course 
of  dealing  between  the  parties  by  which  cotton  was  placed  for 
shipment  upon  defendant's  platform  in  small  lots  from  day  to 
day,  and  bills  of  lading  therefor  were  issued  from  time  to  time 
when  any  lot  was  completed  for  shipment.  The  evidence  of  the 
plaintiff's  agent  was  that  the  defendant's  agent  instructed  him  to 
"go  ahead  and  complete  the  lots  in  a  reasonable  time,"  and  that 
this  instruction  was  given  with  reference  to  the  matter  of  the 
lot  of  cotton  intended  for  shipment,  and  had  relation  to  the  time 
when  bills  of  lading  should  be  procured  for  the  same ;  and  there 
was  testimony  tending  to  show  that  this  instrjuction  was  given 
to  save  the  necessity  for  issuing  daily  bills  of  lading  for  small 
lots  of  cotton.  There  was  also  testimony  from  which  the  infer- 
ence might  be  drawn  that  the  cotton  here  in  question,  and  which 
was  destroyed  by  fire  while  upon  the  defendant's  platform,  was 
so  intended  for  ultimate  shipment,  and  was  so  placed  in  pur- 
suance of  the  instructions  of  defendant's  agent. 

The  judgment  of  the  circuit  court  is  therefore  affirmed. 

Gary,  A.  J.,  and  Hydrick,  J.,  concur.  Woods,  J.,  did  not  sit. 
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(Supreme   Court   of  Indiana,   May   23,    1911.) 
[95  N.  E.  Rep.  364.] 

Carriers — Regulation  of  Rates — Orders  of  Railroad  Commission — 
Actions — Complaint. — A  complaint  in  an  action  by  a  railroad  com- 
pany maintaining  a  physical  connection  with  another  railroad  com- 
pany in  a  city  to  enjoin  the  Railroad  Commission  from  enforcing 
an  order  establishing  switching  tariffs  for  the  city  for  the  movement 
of  all  commodities  in  car  load  lots  from  the  interchange  track  to 
the  points  of  loading  and  unloading,  which  alleges  that  in  construct- 
ing the  facilities  at  the  city  the  company  has  only  provided  sufficient 
facilities  to  accommodate  its  own  business,  and  that  it  does  not 
have  facilities  to  handle  the  business  of  the  other  company,  is  not 
objectionable  as  indefinite  and  as  relating  merely  to  the  arrange- 
ments for  handling  the  business  to  and  from  the  tracks  where 
freight  is  to  be  loaded  and  unloaded,  in  the  absence  of  a  motion  to 
make  the  complaint  more  definite  and  certain. 

Carriers — Orders  of  Railroad  Commission — Effect. — Where  a  rail- 
road company  maintaining  a  physical  connection  with  another  rail- 
road company  in  a  city,  filed  with  the  Railroad  Commission  its 
terminal  tariff  regulating  the  switching  of  car  load  traffic  at  the  junc- 
tion of  the  city,  but  it  at  no  time  had  any  switching  charge  tariff  or 
terminal  rate  at  the  city  whereby  coal  in  car  load  lots  could  be 
switched  and  it  maintained  no  switching  rate  on  stone,  an  order  of 
the  Commission  fixing  a  fiat  switching  rate  per  car  on  all  intra- 
state traffic  destined  to  the  city  and  covering  not  only  that  governed 
by  the  former  tariff,  but  that  not  included  therein,  rendered  on  a 
finding  of  the  Commission  that  the  rates  filed  were  unreasonable  and 
discriminatory,  was  not  sustainable  on  the  ground  that  it  did  not  re- 
quire the  railroad  company  to  do  anything  more  than  to  desist  from 
charging  the  old  rates  and  to  substitute  therefor  new  rates. 

Injunction — Adequacy  of  Legal  Remedy. — An  injunction  will  not 
issue  where  there  is  an  adequate  legal  remedy. 

Carriers — Orders  of  Railroad  Commission — Judicial  Review — ^Ade- 
quacy of  Other  Remedy. — Burns*  Ann.  St.  1908,  §  5206,  empowering 
the  Railroad  Commission  after  hearing  to  relieve  any  carrier  from 
switching  car  load  freight  at  terminal  points  for  delivery  on  its  pub- 
lic delivery  tracks,  when  the  facilities  are  only  sufficient  to  care  for 
the  business  originating  and  terminating  on  the  carrier's  line  at  such 
point,  empowers  the  Commission  fixing  switching  charges  between 
two  railroad  Companies  maintaining  physical  connection  at  a  city  to 
grant  relief  on  the  application  of  one  of  the  companies  on  the  ground 
that  it  does  not  have  facilities  sufficient  to  handle  the  business  of 
the  other  company,  and  where  the  uncontradicted  evidence  does 
not  show  that  such  company's  facilities  are  insufficient  for  switch- 
ing cars  destined  to  industries  on  private  tracks,  the  court  properly 
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refused  to  restrain  the  enforcement  of  the  order  in  the  absence  of 
any  application  to  the  Commission  for  relief. 

Camera — Order  of  Railroad  Commission — Judicial  Review — ^Ade- 
quacy of  Other  Remedy. — Burns'  Ann.  St.  1908,  §  5537c,  empowering 
the  Railroad  Commission  to  grant  a  rehearing  in  any  case  in  which 
it  has  made  a  final  order,  or  to  modify  any  final  order  made  by  it. 
vests  unlimited  power  in  the  Commission  to  vacate  or  modify  any 
order  and  correct  its  own  errors,  and  the  court  will  not  grant  re- 
lief in  the  first  instance  where  relief  is  within  the  power  of  the 
Commission  to  give  on  proper  application  therefor. 

Carriers — Orders  of  Railroad  Conuiussion — Judicial  Review — Ade- 
quacy of  Other  Remedy. — Burns'  Ann.  St.  1908,  §  5537c,  providing 
that  the  orders  of  the  Railroad  Commission  shall  take  effect  not 
more  than  30  days  after  entry  thereof,  unless  suspended  or  modified 
by  the  Commission,  impliedly  authorizes  the  Commission  to  sus- 
pend the  taking  effect  of  any  order  pending  a  petition  for  rehear- 
ing or  modification  thereof,  and  a  party  aggrieved  by  an  order  of 
the  Commission  cannot  resort  to  the  courts  merely  on  the  ground 
that  a  petition  for  rehearing  will  not  probably  be  acted  on  by  the 
Commission  before  the  time  fixed  by  the  statute  for  the  taking  effect 
of  the  order  unless  suspended  by  the  Commission. 

Carriers — Regulation — Moving  of  Cars  from  Connecting  Lpine  to 
Public  Tracks — Power  of  Railroad  Commission. — Burns'  Ann.  St. 
1908,  §§  5/*06,  5533,  5540,  requiring  carriers  to  deliver  to  any  con- 
signee on  his  private  track,  or  on  their  public  delivery  tracks  all  car 
load  freight,  empowering  the  Railroad  Commission  to  relieve  a  car- 
rier from  switching  car  load  freight  for  delivery  on  its  public  de- 
livery tracks,  when  its  facilities  are  inadequate,  authorizing  the  Com- 
mission to  require  railroads  to  receive  cars  and  transport  them  over 
lines  to  junction  points  to  a  consignee  on  his  private  track,  to  super- 
vise all  railroad  freight  tariffs,  and  to  adopt  rules  covering  the  trans- 
portation and  switching  of  cars  from  one  road  to  another  at  junc- 
tion points,  and  requiring  railroads  for  all  services  for  which  charges 
are  made  to  file  with  the  Commission  a  tariff  of  rates,  impliedly  au- 
thorize the  Commission  to  require  a  carrier  to  move  a  car  from 
a  connecting  line  to  its  public  tracks. 

Carriers — Orders  of  State  Railroad  Commission — Operation. — 
Where  the  petition  of  shippers  filed  with  the  State  Railroad  Com- 
mission prayed  for  an  order  requiring  railroads  maintaining  a  physi- 
cal connection  in  a  city  to  file  reasonable  rates  for  the  switching  of 
car  load  traffic  between  their  lines,  an  order  of  the  Commission  fix- 
ing a  tariff  per  car  load  for  the  movement  of  all  commodities  in  car 
loads  in  the  switching  service,  must  be  construed  as  applicable  only 
to  intrastate  commerce. 

Constitutional  Law — Departments  of  Government — Invasion  of 
Legislative  Power.— The  statute  creating  the  State  Railroad  Commis- 
sion with  power  to  supervise  freight  and  passenger  tariffs  and  not 
contemplating  that   the   courts   shall   exercise   any  legislative  power. 
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but  only  to  determine  whether  or  not  rates  fixed  are  reasonable,  is 
not  in  conflict  with  Const,  art.  3,  dividing  the  government  into  three 
departments,  and  providing  that  no  officer  charged  with  official  du- 
ties under  one  department  shall  exercise  any  functions  of  another, 
since  the  court  in  determining  whether  a  rate  fixed  by  the  Commis- 
sion is  reasonable,  merely  exercises  judicial  functions  possessed  be- 
fore the  enactment  of  the  statute. 

Constitutional  Law — Carriers— Deprivation  of  Property  withotit 
Due  Process  of  Law — Orders  of  State  Railroad  Commission.* — Un- 
der Burns'  Ann.  St.  19Q8,  §§  5206,  5533,  authorizing  relief  by  the 
State  Railroad  Commission  when  there,  is  a  congestion  of  business 
on  a  carrier's  public  tracks,  and  protecting  a  carrier  as  to  return  of 
cars,  and  providing  for  the  compensation  for  the  use  of  cars  for 
over  detention,  and  authorizing  a  carrier  to  collect  a  reasonable 
transportation  charge  for  switching  services,  etc.,  an  order  of  the 
State  Railroad  Commission  fixing  switching  rates  between  railroaKl 
companies  maintaining  a  physical  connection  at  a  city  and  requiring 
a  company  to  receive  at  the  city  freight  carried  there  by  the  other 
company,  and  deliver  it  to  industries  located  on  its  public  and  pri- 
vate tracks,  is  not  invalid  as  depriving  the  company  of  its  property 
rights  in  violation  of  the  fourteenth  amendment  to  the  federal  Con- 
stitution, on  the  theory  that  it  need  not  switch  loaded  cars  from  the 
other  company  consigned  to  industries  on  its  tracks,  where  it  has 
by  reason  of  the  location  of  such  industries  the  right  to  such  busi- 
ness, which  right  is  a  property  one  which  cannot  be  lawfully  taken 
away. 

Appeal  from  Superior  Court,  Marion  County;  Jno.  L.  Mc- 
Master,  Judge. 

Action  by  the  Chicago,  Indianapolis  &  Louisville  Railway  Com- 
pany against  the  Railroad  Commission  of  Indiana.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.    Affirmed. 

£.  C  Field,  H.  R.  Kurrie,  and  William  L,  Taylor,  for  appellant. 
Hanly  McAdafns  &  Artman  and  C.  V,  Mc Adams,  for  appellee. 

Morris,  J.  Certain  shippers  at  Bloomington,  Ind.,  filed  with 
the  State  Railway  Commission  their  petition  against  appellant 
and  the  Indianapolis  Southern  Railway  Company,  in  which  it 
was  alleged  that  there  is  a  physical  connection  between  the  lines 
of  respondents  in  that  city,  and  praying  for  an  order  requiring 
them  to  publish  and  file  with  the  Commission  just  and  reasonable 
rates  for  switching  car  load  traffic  between  their  lines  and  all 
the  industries  of  the  city,  and  that  they  be  required  to  apply  the 
same  for  two  years  to  the  movement  of  all  traffic  destined  on 
either  line  at  Bloomington  from  points  in  Indiana.    Afterward  on 

♦See  extensive  note,  1  R.  R.  R.  134,  24  Am.  &  Eng.  R.  Cas.,  N.  S., 
134. 

43  K  R  R— 50 
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May  25,  1909,  the  petition  was  heard  by  the  Commission,  and  it 
entered  a  finding  and  order  in  which  it  found  respondent's  switch- 
ing tariffs  unreasonable  and  discriminatory,  as  alleged  in  the 
petition  and  ordered  respondents  to  issue,  publish,  and  file  with 
the  Commission  switching  tariffs  for  the  city  of  Bloomington. 
of  $3  per  car  load  for  the  movement  of  all  commodities,  which 
order  was  to  be  in  effect  for  two  years  commencing  June  11,  1909 ; 
the  order  was  to  apply  to  the  movement  of  all  commodities  in 
car  loads  from  respondents*  interchange  track,  in  the  city,  to  the 
several  points  of  loading  and  unloading  of  the  several  industries, 
located  along  the  tracks  and  .sidings  of  respondents,  as  indicated 
in  their  tariffs,  and  the  order  was  also  to  apply  for  such  time, 
to  the  movement  of  such  traffic  from  all  such  industries,  etc,  to 
such  interchange  track.  On  June  14,  1909,  appellant  filed  in 
the  superior  court  of  Marion  county  its  complaint  against  the 
Commission,  in  which  it  was  alleged  that  the  above  order  was 
void,  and  praying  that  it  be  so  declared,  and  that  the  appellee 
be  enjoined  from  taking  any  action  to  enforce  it.  While  this 
complaint  was  pending,  the  Commission  issued  an  order  sup- 
plemental to  the  one  issued  on  May  25th,  by  which  it  was  provided 
that  neither  of  said  respondents  should  be  required,  under  the 
order,  to  furnish  cars  for  outbound  traffic  loaded  on  their  re- 
spective lines,  destined  over  the  line  of  the  other  company,  but 
in  such  cases  the  line  which  was  to  perform  the  transportation 
should  furnish  empty  cars  to  the  switching  line  at  the  junction 
point,  to  be  by  it  taken  to  the  point  of  loading  and  returned  to 
the  junction  point;  and  provided,  also,  that  the  carriers  should 
not  be  required  to  perform  such  switching  services  in  any  case 
where  such  carrier  can  transport  the  freight  to  destination  and 
point  of  delivery  with  reasonable  dispatch,  and  at  the  same  rate 
as  the  line  offering  the  car,  and  at  the  time  shall  be  prepared  to 
perform  the  service.  Appellant  thereupon  amended  its  complaint, 
settine  out  therein  the  above  modification  of  the  original  order. 
To  this  complaint  the  Commission  filed  an  answer  of  general 
denial.  There  was  a  trial,  and  special  finding  of  facts,  and  con- 
clusions of  law  thereon  by  the  court  and  judgment  for  defendant, 
from  which  this  appeal  is  prosecuted.  The  errors  assigned  are 
based  on  the  action  of  the  court  in  overruling  appellant's  motion 
for  a  new  trial,  and  on  each  of  its  conclusions  of  law  stated. 
Among  the  many  facts  found,  the  following  are  the  most  impor- 
tant :  Appellant  for  many  years,  before  the  bringing  of  the  ac- 
tion, owned  and  operated  a  line  of  steam  railroad  extending  from 
Michigan  City  through  Bloomington  to  New  Albany;  also  one 
from  Hammond  to  Indianapolis,  and  from  Orleans  to  French 
Lick  Springs,  one  from  Bedford  to  Linton,  and  from  Wallace 
Junction  to  Linton,  all  in  Indiana;  that  75  per  cent,  of  appel- 
lant's   traffic    moves    in    interstate    commerce;    that  appellant's 
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railway  is  crossed  by  many  other  railways  in  Indiana,  and 
physical  connections  have  been  made  at  such  crossings  for 
the  interchange  of  car  load  traffic;  physical  connection  was 
made  between  respondents  in  the  year  1905,  since  when  car 
load  traffic  has  been  interchanged  there.  On  April  28,  1909,  ap- 
pellant published  and  filed  a  switching  tariff  rate  applicable  to 
Bloomington  Junction.  At  that  time  two  industries  were  located 
on  the  Indianapolis  Southern.  Since  January  1,  1907,  there  has 
been  a  car  service  rule  in  effect  at  Bloomington  fixing  a  charge 
of  $1  per  day  for  detention  of  car  in  loading  or  unloading,  over 
48  hours.  There  were  joint  rates  on  coal  in  effect  before  the 
order  of  the  Commission  was  made ;  there  are  on  appellant's  line, 
three  coal  mines  which  produce  bituminous  coal,  and  are  served 
alone  by  appellant.  There  are  coal  mines  on  the  Indianapolis 
Southern.  There  are  also  mines  on  the  Vandalia  Railroad  in 
Indiana,  which,  in  connection  with  the  Indianapolis  Southern  car- 
ries coal  from  such  mines  to  Bloomington  on  a  joint  rate  with 
the  Southern.  That  at  no  time  has  there  been  in  effect  any 
switching  rate,  whereby  coal  in  car  loads  arriving  at  Bloomington, 
on  the  Southern,  on  its  local  rate,  or  on  the  joint  rate  with  the 
Vandalia,  could  be  switched  from  the  junction  point  to  industries 
on  appellant's  line  at  Bloomington,  and  no  such  coal  has  been 
switched;  neither  has  any  stone  been  switched.  On  appellant's 
line  at  Bloomington  are  located  industries  that  used  great  quanti- 
ties of  coal  in  car  load  lots.  The  coal  produced  on  the  line  of 
the  Vandalia  is  somewhat  superior,  in  quality,  to  that  on  appel- 
lant's line,  but  in  the  market  and  commercially  the  two  kinds  are 
substantially  the  same.  That  there  are  IS  siding  and  spur  tracks 
connecting  with  appellant's  main  line  at  Bloomington.  That  10 
of  these  tracks  are  known  as  private  tracks  though  maintained 
by  appellant,  and  are  used  by  appellant  and  industries  located 
thereon  solely  for  the  purpose  of  serving  the  various  mills,  yards, 
and  factories  located  thereon  respectively.  That  the  remaining 
five  tracks  are  variously  designated  in  railroad  parlance  as  "team 
tracks,"  "hauling  tracks,"  and  "public  tracks,"  and  are  used  in 
serving  a  few  industries  located  thereon,  and  those  who  have  no 
place  of  business  on  the  tracks,  and  the  public  generally ;  that  the 
several  mills,  yards,  factories  and  other  industries — ^twenty-eight 
in  number — located  on  appellant's  sidings  are  wholly  dependent 
on  appellant  to  deliver  to  and  take  from  them  car  load  traffic 
coming  in,  or  departing,  over  the  Southern  railway.  Appellant 
and  the  Indianapolis  Southern  are  in  active  competition  at 
Bloomington  for  traffic,  and  rates  fixed  by  them  are  substantially 
the  same.  The  court  found  that  the  switching  rates  ordered  by 
the  Commission  were  fair  and  reasonable.  Under  the  assignment 
of  error  in  overruling  appellant's  motion  for  a  new  trial  it  as- 
serts that  the  lower  court  erred  in  failing  to  find  that  the  facili- 
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ties  of  appellant  are  insufficient  to  handle  the  business.  The 
court  made  no  finding  on  this  matter. 

The  direct  evidence  on  this  subject  was  confined  to  two  of  ap- 
pellant's witnesses,  C.  T.  McHugh,  trainmaster,  and  A.  K.  Hel- 
ton, appellant's  station  agent  at  Bloomington.  The  former,  among 
other  things,  testified  that  "we  have  got  all  we  can  take  care  of 
with  our  present   facilities — to  take  care  of  our  own   business ; 

*  *  *  the  conditions  are  badly  congested."  Helton  testified  that 
appellant's  facilities  at  Bloomington  are  not  sufficient  to  handle 
the  business  of  appellant,  and  have  not  been  for  three  or  four 
years.  But  he  further  testified  that  appellant  did  not  use  the 
tracks  named  in  the  tariff  (private  tracks)  for  storing  purp>oses. 
"We  do  not  intend  to  disturb  these  tracks.  The  lack  of  facilities 
complained  of  by  appellant  is  track  room." 

[1]  Appellee  contends  that  the  lower  court  did  not  err  be- 
Qa<use  the  complaint  is  too  vague  and  indefinite,  and,  strictly  con- 
strued, it  could  not  be  held  to  relate  to  anything  else  than  the  ar- 
rangements for  handling  the  business  to  and  from  the  tracks, 
where  it  is  to  be  loaded  or  unloaded.  The  part  of  the  complaint 
relating  to  this  subject  is  as  follows:  "The  plaintiff  also  avers 
that,  in  constructing  the  facilities  at  Bloomington,  it  has  only 
provided  sufficient  facilities  to  accommodate  its  own  business, 
and  it  does  not  have  facilities  sufficient  to  handle  the  business  of . 
the  IndianapoHs  Southern."  In  the  absence  of  a  motion  to  make 
the  complaint  more  definite  and  certain,  in  this  particular,  it  is 
sufficient. 

[2]  In  the  second  place  appellee  contends  that  the  order  of 
the  Commission  does  not  require  the  appellant  to  do  an3^thing 
except  to  desist  from  charging  the  old  rate,  and  to  substitute 
therefor  the  new  rate,  for  switching;  that  the  Commission  found 
appellant  at  work,  and  merely  fixed  the  price  of  its  labor,  and  left 
it  at  work.  This  statement  is  not  accurate.  The  court  in  its  find- 
ing states  that  on  April  28,  1909,  plaintiff  published  and  filed  with 
the  Commission  its  terminal  tariff  regulating  the  switching  of  car 
load  traffic  at  the  junction  of  Bloomington,  and  that  at  no  time  had 
in  effect  any  switching  charge  tariff,  or  terminal  rate,  at  Bloom- 
ington, whereby  coal  in  car  loads,  arriving  at  Bloomington  on  the 
Indianapolis  Southern  railway,  on  its  local  fifty  cent  rate,  or  on 
the  sixty  cent  rate  with  the  Vandalia  railway ,^could  be  switched, 
from  the  Junction  point  at  Bloomington,  to*  industries  located 
on  the  line  of  the  plaintiff  company.  There  was  no  switching 
rate  on  stone.  In  the  order  of  the  Commission,  which  it  is  here 
sought  to  vacate,  the  Commission  finds  that  "the  rates  complained 
of     *     *     *     are  unreasonable,  excessive,  and  discriminatory. 

*  *  *  That  the  exception,  by  the  respondents,  from  sudi 
traffic,  and  their  operation,  and  application,  of  certain  commodi- 
ties in  car  loads,  as  shown  by  such  tariffs,  while  the  said  tariffs 
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ore  applied  to  all  other  commodities  in  car  loads,  constitutes  un- 
lawful discrimination." 

[3-5]  The  order  fixes  a  flat  switching  rate  of  $3  per  car  on 
all  intrastate  traffic  destined  to  Bloomington,  and  covering  not 
only  that  governed  by  the  former  tariff,  but  that  not  included 
therein,  and,  to  that  extent  at  least,  impliedly  requires  appellant 
to  switch  loaded  cars  that  it  had  never  before  so  moved.  In  the 
next  place  appellee  maintains  that  appellant  cannot  complain 
because  the  evidence  and  the  court's  findings  disclose  that  there 
are  15  sidings  and  spur  tracks,  of  all  kinds,  connected  with  ap- 
pellant's main  line  at  Bloomington;  that  10  of  these  tracks  are 
used  for  the  accommodation  of  the  industries  located  thereon; 
'that  the  5  remaining  tracks,  in  railroad  parlance,  are  designated 
as  "public  tracks,"  and  are  used,  in  whole  or  in  part,  for  the  re- 
ceipt and  delivery  of  car  load  traffic  from  and  to  parties  having 
no  place  of  business  on  the  company's  line,  for  holding  empty 
or  loaded  cars,  being,  handled  in  the  switching  service,  and  as 
leads  to  its  local  freight  house,  where  parcel  freight  is  received 
and  discharged  from  cars ;  that  the  only  congestion  existing,  if  any, 
relates  to  these  five  public  tracks ;  and  appellant's  remedy,  if  any, 
is  under  section  5206,  Burns'  Stat.  1908.  The  second  proviso  of 
the  above  section  is  as  follows :  "Provided,  that  the  Railroad  Com- 
mission of  Indiana,  after  a  full  hearing  of  all  parties  interested, 
may  relieve  any  such  carrier  from  so  switching  car  load  freight  at 
terminal  points,  which  is  to  be  delivered  upon  its  public  delivery 
tracks  (italics  ours)  at  such  terminal,  when  it  appears  that  the  fa- 
cilities of  such  carrier  at  such  point  are  only  sufficient  to  care  for 
the  business  originating  and  terminating  on  its  line  at  such  point." 
Injunctions  will  not  be  granted  where  there  is  an  adequate  legal 
remedy.  Where  the  Commission  has  power  to  grant  relief,  appli- 
cation therefor  must  be  made  to  it.  Southern  Indiana  Ry.  Co.  v. 
Railroad  Com.,  172  Ind.  113,  87  N.  E.  966;  Prentis  v.  Atlantic, 
etc.,  211  U.  S.  210,  29  Sup.  Ct.  67,  53  L.  Ed.  150;  Texas,  etc.  v, 
Abilene,  204  U.  S.  426,  27  Sup.  Ct.  350,  51  L.  Ed.  553 ;  Interstate 
Com.  Com.  v.  Illinois  Cent.  Ry.  Co.,  215  U.  S.  452,  30  Sup.  Ct. 
155,  54  L.  Ed.  280.  The  Commission  here  has  full  power  to 
grant  relief,  as  to  the  inadequacy  of  facilities  on  the  public  de- 
livery tracks.  Appellant  has  made  no  application  to  the  Com- 
mission for  such  relief.  The  uncontradicted  evidence  does  not 
show  that  appellant's  facilities  are  insufficient  for  switching  cars 
destined  to  industries  on  the  private  tracks,  anc^  consequently 
the  lower  court  did  not  err  in  failing  to  make  any  finding  in  re- 
gard to  lack  of  track  facilities.  Moreover,  there  is  another  rea- 
son why  appellant's  position  is  untenable,  and  this  would  apply 
to  inadequacy  of  facilities  as  to  both  public  and  private  tracks. 
Burns'  R.  S.  1908,  §  5537  (c),  provides  that  **the  Commission 
shall  have  authority  to  grant  a  rehearing  in  any  case  in  which  it 
has  made  a  final  order,  or  to  alter,  change  or  modify  any  final 
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order  made  by  it.'*  This  section  vests  unlimited  power  in  the 
Commission  to  vacate,  alter,  change  or  modify  any  order,  and  thus 
to  correct  its  own  errors,  and  we  perceive  no  good  reason  why 
the  courts  should  be  appealed  to,  in  the  first  instance,  to  grant 
relief  which  it  is  within  the  power  of  the  Commission  to  give. 

[6]  Counsel  for  appellant  suggest  that  not  more  than  30  days 
is  given  by  the  statute  from  the  time  the  order  of  the  Commis- 
sion is  made  to  bring  action  in  the  courts,  and  in  the  meantime 
a  petition  for  rehearing  would  probably  not  be  acted  upon  by 
the  Commission.  The  same  section  (5537)  provides  that  the  or- 
ders of  the  Commission  shall  take  effect  not  more  than  30  days 
after  entry  thereof,  "unless  suspended,  or  set  aside,  or  modified 
by  the  Commission,"  which  clearly  implies  the  power  to  the 
Commission  to  suspend  the  taking  effect  of  the  order  pending  a 
petition  for  rehearing  or  modification  thereof.  It  follows  that, 
before  the  courts  have  power  to  act,  the  party  aggrieved  must 
exhaust  his  remedies,  given  in  the  statute,  by  application  to  the 
Commission. 

[7]  Appellant's  counsel  earnestly  contend  that  the  order  ex- 
ceeds the  power  of  the  Commission  in  this :  That  it  requires  ap- 
pellant to  deliver  cars  from  junction  point  with  the  Indianapolis 
Southern  to  consignees  on  appellant's  public  tracks;  that  while 
clause  M,  section  5533,  Burns'  Statutes  1908,  authorizes  the  Com- 
mission to  require  railroads  to  receive  cars  and  transport  them 
from  lines  at  junction  points  to  a  consignee  "on  his  private 
track,"  such  clause,  nor  any  other  law,  authorizes  the  Commis- 
sion to  make  an  order  requiring  such  transportation  to  a  con- 
signee on  one  of  its  public  tracks;  that  the  Commission  is  of 
statutory  creation,  and  .if  it  exceeds  the  powers  therein  granted, 
or  if  it  proceeds  by  any  method,  other  than  that  designated  by 
the  statute,  its  resultant  order  is  void.  Section  4  of  what  is  com- 
monly known  as  the  "Shippers  Act,"  the  same  being  section  5206, 
Burns'  1908,  provides,  among  other  things,  that  "all  carriers 
*  .  *  *  shall  deliver  to  any  consignee  on  his  private  track,  or 
tracks  used  by  him  for  loading  or  unloading,  or  on  their  public 
delivery  tracks  (italics  ours),  and  shall  receive  from  any  con- 
necting carrier,  at  any  terminal  point  in  the  state,  for  the  purpose 
of  delivery  to  points  located  on  its  line  at  such  tenninal,  or  to 
points  reached  over  and  through  its  lines  at  such  terminals,  all  car 
load  freight  tendered  it  by  any  s-nch  connecting  line,  and  shall  de- 
liver the  same^to  the  consignee  on  its  private  tracks  or  on  its 
tracks."  It  is  "provided  in  this  section  that  the  Commission  may 
relieve  such  carrier  from  switching  car  load  freight  to  be  deliv- 
ered on  its  public  delivery  tracks  when  it  appears  that  its  facilities 
are  inadequate.  It  seems  to  be  appellant's  theory  that  while  the 
law  requires  delivery  to  be  made  to  consignees  on  public  tracks, 
unless  relieved  by  the  Commission  under  the  power  above  given, 
that  the  Commission,  while  authorized  to  relieve  the  carrier  from 
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the  operation  of  the  law  in  the  above  contingency,  has  no  power 
to  order  the  enforcement  of  the  law  in  the  absence  of  such  con- 
tingency. Whether  or  not  this  view  is  tenable,  considering  only 
the  sections  of  the  statutes  above  referred  to,  it  is  unnecessary 
to  decide,  because  of  other  provisions  of  the  law  relating  to  the 
Commission.  It  may  be  stated,  as  a  general  proposition,  that  rail- 
road companies  must,  for  all  services  for  which  charges  are  made, 
file  with  the  Railroad  Commission,  a  tariff  of  rates.  Burns'  Stat. 
1908,  §  5540.  Section  5533,  Burns*  Stat.  1908,  authorizes  the 
Commission  to  supervise  all  railroad  freight  tariflFs,  and  to  adopt 
rules  to  govern  the  transfer  and  switching  of  cars  from  one  road 
to  another  at  junction  points,  and,  upon  the  failure  of  the  railroad 
companies  so  to  do,  to  fix  and  establish  joint  rates  of  freight, 
transfer,  and  switching  charges,  and  to  make  new  rates  when  nec- 
essary to  prevent  injustice  or  discrimination.  Paragraph  J  of 
the  above  section  declares  that  all  carriers  shall  transfer  and  de- 
liver all  freight  cars,  loaded  or  empty,  tendered  by  a  connecting 
line,  destined  to  any  point  on  its  line.  While  the  statute  in  pre- 
cise terms  does  not  authorize  the  Commission  to  require  a  car- 
rier to  move  a  car  from  a  connecting  line  to  its  public  tracks,  we 
have  no  doubt  that  such  power  is  vested  in  the  Commission  by 
necessary  implication.  Therefore  the  Commission  did  not  ex- 
ceed its  statutory  power  in  making  this  order.  Chicago,  etc.,  R. 
Co.  V.  R.  R.  Com.,  etc.,  38  Ind.  App.  439,  78  N.  E.  338,  79  N.  E. 
520. 

[8]  Appellants'  next  contention  is  that  the  order  is  void  be- 
cause it  purports  to  interfere  with  interstate  commerce.  The  order 
requires  a  tariff  of  $3  per  car  load  for  the  movement  of  all  com- 
modities in  car  loads  in  the  switching  service.  There  is  nothing 
in  the  order  limiting  its  application  to  intrastate  commerce.  Be- 
fore the  shippers'  petition  was  filed  with  the  Commission,  appel- 
lant had  filed  with  the  Commission  its  terminal  tariff  in  connec- 
tion with  the  Indianapolis  Southern.  This  tariflf  applied  to  both 
state  and  intrastate  commerce,  and  was  the  only  rate  sheet  con- 
trolling such  services  at  Bloomington.  In  the  shippers'  petition, 
the  prayer  for  relief  was  for  an  order  requiring  defendants  to  is- 
sue and  file  just  and  reasonable  rates  "for  the  switching  of  all  car 
load  traffic  between  their  lines  and  all  the  industries  at  Blooming:- 
ton,  Indiana,  and  that  the  respondents  be  required  to  apply  the 
same  for  two  years,  as  required  by  law,  to  the  movement  of  all 
traffic  destined  on  either  line  at  Bloomington,  Indiana  jrom  points 
in  Indiana."  (Italics  ours.)  The  petitioners  further  prayed  that 
the  Commission  determine  what  are  just  rates  for  switching  serv- 
ices in  interstate  traffic,  at  that  point,  and  recommend  to  respond- 
ents to  apply  such  rate,  and  in  case  of  failure  to  apply  it,  that  the 
Commission  apply  to  the  Interstate  Commerce  Commission  for 
relief  on  behalf  of  petitioners. 

On  the  above  petition  the  order  was  made.  Of  course  the  State 
Commission   had  no  power  to  adjust  rates  for   interstate  traffic. 
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Appellee  contends  that  the  court  is  not  warranted  in  construing 
the  order  as  having  such  application.  There  is  nothing  in  appel- 
lant's complaint  to  show  that  the  Commission  or  shippers  are  con- 
tending for  the  application  of  the  commission  rates  to  interstate 
commerce,  except  the  language  of  the  order  itself.  No  doubt,  on 
motion  by  appellant,  the  order  would  have  been  so  modified  by 
the  Commission  as  to  expressly  limit  the  rates  to  intrastate  traf- 
fic. Such  motion  was  not  made.  In  New  York  Central,  etc.,  R. 
Co.  V,  Interstate  Com.  Com'n  (C.  C.)  168  Fed.  131,  the  court  con- 
sidered the  effect  of  an  omission  of  time  limit  in  an  order  of  the 
Interstate  Commission.  It  was  held  that  the  law  read  the  limita- 
tion into  the  order ;  that  the  Interstate  Commerce  Commission  is 
an  administrative  tribunal,  dealing  with  practical  problems,  and 
that  strict  rules  of  pleading  should  not  he  held  applicable  to  it. 
Construing  the  order  in  the  light  of  the  petition,  and  the  limits  on 
the  power  of  the  Commission,  imposed  by  both  the  federal  Con- 
stitution and  the  statute  creating  it,  we  do  not  feel  warranted  in 
construing  th^  order  as  intending  to  apply  to  interstate  commerce. 
Pittsburg,  etc.,  R.  Co.  v.  Railroad  Com.,  171  Ind.  189,  86  N.  E. 
328;  Chicago,  etc.,  R.  Co.  v.  Railroad  Com.,  173  Ind.  469,  87  N. 
E.  1030,  90  N.  E.  1011 ;  Stone  v.  Farmers'  Loan  &  Trust  Co.,  116 
U.  S.  307,  6  Sup.  Ct.  334,  388,  1191,  29  L.  Ed.  636. 

[9]  Appellant  asserts  that  the  Indiana  statute  creating  the 
Railroad  Commission  is  in  conflict  with  article  3  of  the  Indiana 
Constitution,  which  divides  the  powers  of  government  into  three 
departments,  and  provides  that  no  officer  charged  with  official  du- 
ties under  one  department  shall  exercise  ^ny  functions  of  an- 
other, in  that  the  statute  makes  the  decision  of  the  Commission 
conclusive,  unless  set  aside  by  the  courts,  on  complaint  of  the  car- 
rier; and  that  the  effect  of  this  is  to  require  the  courts  to  exercise 
legislative  power,  not  only  in  deciding  whether  or  not  the  rate  is 
reasonable,  as  an  existing  one,  but  also,  as  a  rate  to  govern  two 
years  in  the  future.  Appellant  specially  relies  on  Prentis  v.  At- 
lantic, etc.,  211  U.  S.  210,  29  Sup.  Ct.  67,  53  L.  Ed.  ISO,  in  sup- 
port of  the  above  proposition.  That  case  arose  under  the  present 
Constitution  of  Virginia,  which  is  peculiar  in  that  it  unites  the 
legislative  and  judicial  power  in  a  single  hand,  with  reference  to 
fixing  railroad  rates.  This  Constitution  vested  in  the  State  Cor- 
poration Commission  both  legislative  and  judicial  power,  by  au- 
thorizing it  to  fix  rates,  and  enforce  its  own  orders.  It  also  pro- 
vides for  an  appeal  from  the  order  of  the  Commission  to  the  state 
Supreme  Court  of  Appeals,  and  if  that  body  reverses  the  action 
of  the  Commission,  it  shall  substitute  such  order  as,  in  its  opinion, 
should  have  been  made.  This  provision  clearly  invests  the  Su- 
preme Court  of  Appeals  with  legislative  power  to  fix  rates. 

In  the  Prentis  Case,  the  State  Commission  had  made  an  order 
fixing  a  rate.  The  railroads,  instead  of  appealing  to  the  Supreme 
Court  of  Appeals  of  Virginia,  filed  a  bill  of  equity  in  the  Circuit 
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Court  of  the  United  States,  alleging  that  the  rate  so  fixed  was 
confiscatory,  and  therefore  was  void  because  in  violation  of  rights 
guaranteed  the  carrier  under  the  14th  amendment  of  the  Federal 
Constitution.  The  Supreme  Court  of  the  United  States  reversed 
the  action  of  the  Circuit  Court  in  allowing  the  bill,  and  held  that 
a  bill  would  not  lie  until  the  carrier  had  first  appealed  from  the 
order  of  the  Commission  to  the  state  Supreme  Court  of  Appeals. 
In  its  opinion  the  court  said :  "No  rate  is  irrevocably  fixed  by  the 
state,  until  the  matter  has  been  laid  before  the  body  having  the 
last  word.  It  may  be  that  that  body  will  adhere  to  the  old  rate,  or 
will  establish  one  that  will  not  be  open  to  the  charge  of  violating 
the  contracts"  etc.  It  appears  further  in  that  case,  that  the  Vir- 
ginia Commission  claimed  that  in  fixing  the  rate,  it  acted  judici- 
ally, and  therefore  the  courts  of  the  United  States  were  without 
authority  to  enjoin  it,  but  its  action  could  be  reviewed  only  by 
appeal  or  writ  of  error.  The  court  denied  this  contention,  say- 
ing: "But  we  think  it  equally  plain  that  the  proceedings  drawn 
in  question  here  are  legislative  in  their  nature,  and  none  the  less 
so  that  they  have  taken  place  with  a  body  which  at  another  mo- 
ment or  in  its  principal  or  dominant  aspect  is  a  court  such  as  is 
meant  in  section  120.  A  judicial  inquiry  and  investigation  dis- 
closes and  enforces  liabilities  as  they  stand  on  present  or  past 
facts,  and  under  the  law,  supposed  already  to  exist.  This  is  its 
purpose  and  end.  Legislation,  on  the  other  hand,  looks  to  the  fu- 
ture, and  changes  existing  conditions  by  making  a  new  rule  to  be 
applied  thereafter  to  all  or  some  part  of  those  subject  to  its 
power.  The  establishment  of  a  rate  is  the  making  of  a  rule  for 
the  future,  and  therefore  is  an  act  legislative,  not  judicial  in  kind." 
And  speaking  of  the  character  of  authority  exercised  by  the 
courts  sitting  in  review  of  the  order  of  the  Commission,  the 
learned  judge  in  this  case  says:  "The  nature  of  the  final  act  de- 
termines the  nature  of  the  previous  inquiry.  As  the  judge  is 
bound  to  declare  the  law  he  must  know  or  discover  the  facts  that 
establish  the  law.  So  when  a  final  act  is  legislative,  and  decision 
which  induces  it  cannot  be  judicial  in  the  practical  sense,  although 
the  question  considered  might  be  the  same  that  would  arise  in  the 
trial  of  a  case.  If  the  state  Constitution  should  provide  a  hear- 
ing before  any  law  should  be  passed  and  should  declare  that  it 
should  be  a  judicial  proceeding  in  rem  and  the  decision  binding 
•upon  all  the  world,  it  hardly  is  to  be  supposed  that  the  simple  de- 
vice could  make  the  constitutional  law  res  judicata  if  it  subse- 
quently should  be  drawn  in  question  before  a  court  of  the  United 
States.  And  all  that  we  have  said  would  be  equally  true  if  an  ap- 
peal had  been  taken  to  the  Court  of  Appeals  and  it  had  affirmed 
the  rate.  Its  occasion  in  doing  so  would  not  have  been  judicial, 
although  the  question  debated  by  it  might  have  been  the  same 
that  might  come  before  it  as  a  court,  and  would  have  been  dis- 
cussed and  passed  upon  by  it  in  the  same  way  that  it  would  deal 
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with  them  if  they  arose  afterwards  in  a  case  properly  so  called." 
The  court  also  says:  **Litigation  cannot  arise  until  the  moment 
of  legislation  is  passed." 

We  think  counsel  for  appellant  have  misapprehended  the  effect 
of  the  decision  in  the  Prentis  Case.  It  does  not  follow  that  be- 
cause the  State  Commission  and  Court  of  Appeals,  in  Virginia, 
under  that  Constitution,  in  fixing  rates,  acted  in  a  legislative  ca- 
pacity, that  the  courts  of  Indiana,  in  reviewing  where  proper,  the 
acts  of  our  Commission,  exert  any  other  than  judicial  power.  Of 
course,  under  our  Constitution,  our  courts  may  not  exercise  any 
legislative  function.  They  cannot  fix  any  rate,  and  it  is  not  so 
contemplated  by  the  statute.  In  determining  whether  a  rate  fixed 
by  the  Commission  is  reasonable  or  confiscatory,  the  courts  ex- 
ercise no  different  power  than  they  did  before  the  enactment  of 
the  statute  in  controversy.  L.  E.  &  St.  L.  v.  Wilson,  132  Ind.  517, 
32  N.  E.  311,  18  L.  R.  A.  105;  Chicago,  etc.,  R.  Co.  v.  Railroad 
Com.,  38  Ind.  App.  439,  78  N.  E.  338,  79  N.  E.  520.  The  courts 
cannot  inquire  into  the  wisdom  of  the  action  of  the  Commission, 
or  modify  its  action.  They  will  review  such  action,  however,  and 
if  beyond  the  authority  granted  by  statute,  or  in  violation  of  any- 
constitutional  guarantee,  strike  it  down.  Southern  Ind.  Ry.  Co. 
V.  R.  R.  Com.,  172  Ind.  113,  87  N.  E.  966;  Chicago,  etc.,  R.  Co. 
V,  R.  R.  Com.,  supra.  The  act  does  not  violate  article  3  of  the 
Constitution  of  Indiana. 

[10]  The  appellant  asserts  that  the  order  violates  its  property 
rights  saved  by  the  fourteenth  amendment  to  the  Constitution  of 
the  United  States,  because  it  requires  it  to  receive  at  Bloomington 
freight  carried  there  by  the  Indianapolis  Southern,  and  deliver  it 
to  industries  located  on  its  public  and  private  tracks. 

The  appellant  claims  that  where  its  freight  rates  are  the  same 
as  that  of  its  competitor,  on  inbound  business,  it  has  a  right  to 
serve  the  industries  located  on  its  public  and  private  tracks  at 
Bloomington,  and  to  the  earnings  for  such  service ;  that  it  is  not 
bound  to  switch  loaded  cars  from  the  Indianapolis  Southern  con- 
signed to  industries  on  its  tracks,  but  that  it  has,  by  reason  of  the 
location  of  such  industries  the  right  to  such  business,  which  right 
is  a  property  one,  which  cannot  be  lawfully  taken  away.  It  ap- 
pears from  the  evidence  that  there  are  28  industries  located  on 
its  public  and  private  tracks  in  the  vicinity  of  Bloomington,  and, 
now  but  one  industry  is  similarly  located  on  the  Indianapolis 
Southern. 

Counsel  for  appellant  rely  on  Louisville,  etc.,  R.  R.  Co.  v.  Cen- 
tral Stock  Yards,  212  U.  S.  132,  29  Sup.  Ct.  246,  53  L.  Ed.  441,  in 
support  of  this  proposition.  The  decree  in  that  case  required  the 
railway  company  to  deliver  its  own  loaded  cars  to  the  Southern 
Railway  at  I^ouisville  to  be  taken  to  the  Central  Stock  Yards  on 
that  line  for  unloading. 

The  facts  in  that  case  were  that  the  Bourbon  Stock  Yards 
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were  located  on  the  line  of  the  Louisville  &  Nashville  Com- 
pany, and  the  Central  Stock  Yards  were  on  the  line  of  the 
Southern  Company,  at  Louisville.  There  was  physical  con- 
nection between  the  roads.  There  was  a  -station  on  each  line  at 
the  stock  yards.  The  Constitution  of  Kentucky  required  any  car- 
rier to  switch  empty  or  loaded  cars  coming  to  or  going  from  any 
point  where  there  is  a  physical  connection  between  it  and  another 
line.  The  decree  appealed  from  required  the  appellant  to  de- 
liver its  own  cars  to  another  road,  and  the  court  held  this  re- 
quirement void  under  the  fourteenth  amendment  to  the  federal 
Constitution  as  an  unlawful  taking  of  property.  The  court  based 
its  decision  on  the  ground  that  the  Constitution  of  Kentucky,  un- 
der the  terms  of  which  the  decree  was  entered,  made  an  undis- 
criminating  requirement  of  the  carrier,  without  respect  to  its  par- 
amount needs,  and  without  regulations  for  its  protection  from  the 
loss  or  undue  detention  of  cars.  The  court  intimated,  however, 
that  if  the  Kentucky  law  had  made  proper  provisions  for  the  pro- 
tection of  the  carrier,  the  action  might  have  been  sustained.  The 
court,  in  the  same  case,  held  that  another  portion  of  the  decree 
was  invalid,  which  required  appellant  to  transfer  and  deliver 
from  the  Central  Stock  Yards  all  live  stock  consigned  from  that 
point  to  any  one  at  the  Bourbon  Stock  Yards,  because  the  re- 
quirement of  acceptance  of  cars  at  an  arbitrary  point,  near  the 
terminus  of  competing  road  would  enable  the  latter  to  get  the 
use  of  costly  terminals  of  its  competitor,  and  thus  take  its  prop- 
erty in  a  very  effective  sense. 

The  laws  of  Indiana  meet  the  objections,  of  the  United  States 
Supreme  Court  to  the  Kentucky  Constitution.  Section  4  of 
the  shippers'  bill  (B-urns'  Stat.  1908,  §  5206)  authorizes  relief  by 
the  Commission  when  there  is  a  congestion  of  business  on  the 
carrier's  public  tracks.  As  to  outbound  traffic,  carriers  are  not 
required  to  do  switching  service,  if  they  are  able  and  willing  to 
transport  the  freight,  with  reasonable  dispatch,  at  the  same  rate 
as  that  of  the  competitor.  Paragraph  M  of  section  5533,  Burns' 
Stat.  1S>08,  fully  protects  the  carrier  in  respect  to  return  of  cars. 
Paragraph  F  of  the  same  section  provides  for  compensation  for 
the  use  of  cars  for  overdetention.  For  switching  service  a  car- 
rier is  authorized  to  impose  and  collect  a  ^'reasonable  transpor- 
tation charge,"  and  this  would  include  more  than  the  labor  cost 
in  moving  the  car,  and  might  include  also  the  element  of  a  return 
on  the  capital  invested  in  terminal  facilities.  There  is  no  com- 
plaint in  this  cause  that  the  switching  rate  fixed  by  the  Commis- 
sion is  unreasonable,  and  does  not  include  the  above  elements. 
We  do  not  believe  the  decision  in  the  case  of  Louisville,  etc.,  R. 
R.  Co.  V,  Central  Stock  Yards,  supra,  is  applicable  to  the  facts 
here.  As  was  said  before,  in  this  opinion,  the  court  cannot  con- 
sider the  question  of  congested  terminals,  because  relief  for  that 
must  first  be  sought  from  the  Commission. 
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The  claim  of  appellant's  counsel  that  "we  have  the  right  to 
the  business  of  these  industries  into  Bloomington,  and  that  no 
order  can  be  enforced  to  take  it  from  us  so  long  as  we  are  pre- 
pared to  handle  it  at  the  same  rates,  or  less  than  those  imposed 
by  our  competitors/'  might  commend  itself  to  the  appellant's 
stockholders,  but  is  not  consistent  with  the  duties  that  carriers 
owe  to  shippers  and  the  general  public,  and  is  untenable  under 
the  statutes  of  Indiana.  Southern  R.  Co.  v.  Railroad  Com.,  42 
Ind.  App.  90,  83  N.  E.  721 ;  Southern  R.  Co.  v.  Railroad  Com., 
172  Ind.  117,  87  N.  E.  966;  Chicago,  etc.,  R.  Co.  v.  Railroad 
Com.,  38  Ind.  App.  439,  78  N.  E.  338,  79  N.  E.  520;  Chamber 
of  Commerce  v.  Rock  Island  R.  Co.,  15  Interst.  Com.  Com'n, 
460;  Missouri  Pac.  R.  Co.  v,  Larabee  Mills,  211  U.  S.  612,  29 
Sup.  Ct.  214,  53  L.  Ed.  353. 

The  order  of  the  commission  does  not,  in  the  particulars 
claimed  by  appellant,  violate  any  right  guaranteed  it  by  the  four- 
teehth  amendment  to  the  federal  Constitution.  There  is  no  error 
in  the  record. 

Judgment  affirmed. 


Louisville  &  N.  R.  Co.  v,  Thompson. 

(Court  of  Appeals  of  Kentucky,  Oct.  12,  1911.) 

[139  S.  W,  Rep.  939.] 

Carriers — Injury  to  Live  Stock — Negligence — Evidence. — In  an  ac- 
tion for  injuries  to  horses  while  escaping  from  stock  pens  prepar- 
atory to  loading,  evidence  held  to  justify  a  finding  that  the  injuries 
complained  of  were  received  when  the  horses  escaped  from  the  pen. 

Carriers — Injuries  to  Live  Stock — Defective  Stock  Pen  Fences — 
Evidence. — In  an  action  for  injuries  to  horses  while  escaping  from 
stock  pens  preparatory  to  loading,  evidence  held  to  justify  a  finding 
that  the  plank  fence,  46  inches  high  instead  of  56  inches  high,  as  re- 
quired by  Ky.  St.  §  1780  (Russell's  St.  §  4513),  was  defective,  and 
that  the  defect  caused  the  injuries  complained  of. 

Carriers — Injuries  to  Live  Stock — Evidence — Admissibility. — In  an 
action  against  a  carrier  for  injuries  to  horses  while  escaping  from 
stock  pens  preparatory  to  loading,  evidence  that  the  horses  were 
transported  to  their  destination  with  reasonable  dispatch,  within 
reasonable  time,  without  any  rough  handling  and  with  proper  care, 
was  properly  excluded. 

Carriers — Carriage   of  Live   Stock — Stock  Pens.* — A   carrier  must 


*As  to  the  duties  and  liabilities  of  a  railroad  as  a  carrier  of  live 
stock  with  respect  to  stock-yards  and  pens,  see  second  foot-note  of 
St.  Louis,  etc.,  R.  Co.  v.  Cavender  (Ala.),  39  R.  R.  R.  338,  62  Am. 
&  Eng.  R.  Gas.,  N.  S.,  338. 
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maintain  its  stock  pens  in  a  rehsonably  safe  condition  for  the  pur- 
poses for  which  they  are  intended,  and  it  must  use  ordinary  care  in 
their  construction. 

Trial — ^Defective  Instnictions — Coring  by  Other  Inttructions. — Any 
defect  in  an  instruction,  in  an  action  against  a  carrier  for  injuries 
to  horses  while  escaping  from  stock  pens  preparatory  to  loading, 
that  the  carrier  must  maintain  such  fences  around  its  stock  pens  as 
in  the  judgment  of  ordinarily  prudent  persons  would  ordinarily  con- 
fine such  stock  as  might  be  placed  there  for  loading,  and  if  it  neg- 
ligently failed  to  maintain  such  fences,  and  by  reason  thereof  the 
horses  escaped  and  were  injured,  it  was  liable,  was  cured  by  a  sub- 
sequent charge  that,  if  the  stock  pens  were  in  a  reasonably  safe 
condition,  and  in  such  a  condition  as  a  reasonably  prudent  person 
would  believe  sufficient  to  confine  stock  under  ordinary  conditions, 
the  verdict  must  be  for  the  carrier. 

Carriers — Injury  to  Live  Stock — Measure  of  Damages. — ^The  meas- 
ure of  damages  for  injuries  to  horses  while  escaping  from  stock 
pens  preparatory  to  loading  is  the  difference  between  the  market 
value  of  the  horses  in  their  damaged  condition,  and  what  their 
value  would  have  been  if  they  had  not  been  injured. 

Appeal  from  Circuit  Court,  Marion  County. 

Action  by  Tom  Thompson  against  the  Louisville  &  Nashville 
Railroad  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

IV.  C.  McChord,  W,  W,  Spalding,  Cites,  H,  Moorman,  and 
Benjamin  D.  IVarfield,  for  appellant. 
Jna.  McChord,  for  appellee. 

HoBSON,  C.  J.  Tom  Thompson,  on  January  8,  1910,  brought 
to  Loretto  and  placed  in  the  railway  cattle  pen  there  56  mules 
and  3  horses,  to  be  shipped  to  Atlanta,  Ga.  He  wished  to  ship 
the  stock  that  night,  and  brought  them  and  placed  them  in  the 
cattle  pen  about  5  p.  m.,  at  the  direction  of  the  railroad*  agent. 
The  stock  remained  in  the  cattle  pen  quietly  until  about  8  p.  m., 
when  a  locomotive  was  moved  in  on  a  side  track  by  the  cattle 
pen,  and  this  caused  the  stock  to  nm  back  against  the  back  fence 
of  the  cattle  pen.  The  post  next  to  the  corner  gave  way;  the 
fence  plank  had  not  been  nailed  to  the  corner  post,  but  an  up- 
right had  been  spiked  onto  the  corner  post,  two  by  eight  inches 
wide,  or  four  inches  wide,  according  to  some  other  evidence,  and 
the  plank  had  been  nailed  to  this  upright.  The  upright  tore  loose 
from  the  post,  and  the  fence  planks  were  pushed  back  enough  to 
allow  some  of  the  stock  to  nm  out.  The  upright  was  still  at- 
tached to  the  plank,  and  the  spikes  which  had  been  pulled  out  of 
the  post  when  the  upright  was  torn  from  it  stuck  out  about  three 
inches.    The   stock   were   gotten   back   into  the   cattle  pen   and 
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shipped.  This  action  was  brought  to  recover  damages  against  the 
railroad  company  on  the  ground  that  it  maintained  an  insufficient 
cattle  pen ;  that  the  three  horses  in  running  out  of  it  were  snagged 
by  the  spikes  sticking  out  of  the  upright  above  described,  and  that 
the  injuries  they  thus  received  depreciated  them  in  value,  $300. 
The  railroad  company  by  its  answer  controverted  the  allegations 
of  the  petition,  and,  the  case  having  been  tried  before  a  jury, 
there  was  a  verdict  and  judgment  for  the  plaintiff.  The  railroad 
company  appeals. 

[1]  It  is  insisted  that  there  was  no  evidence  that  the  horses 
were  injured  in  escaping  from  the  pen.  The  evidence  is  that  when 
they  reached  Atlanta  they  had  wounds  on  them,  which  were  such 
as  the  spikes  above  referred  to  were  calculated  to  inflict.  The 
wounds  were  not  fresh,  but  were  apparently  of  the  age  they 
would  have  appeared  if  inflicted  in  the  cattle  pen.  The  horses 
were  sound  when  placed  in  the  pen;  they  were  wounded  when 
they  were  taken  out  of  the  car.  They  were  carefully  loaded,  and 
there  was  no  showing  that  they  had  received  the  wounds  on  the 
journey.  In  addition  to  this,  it  was  shown  that  the  spikes,  the 
next  morning  after  the  horses  were  shipped,  were  seen  to  have 
horsehair  upon  them,  and  one  horse  was  noticed  to  be  bleeding 
when  he  was  put  in  the  car.  Our  rule  is  that  if  there  is  any  evi- 
dence the  Question  is  for  the  jury.  We  cannot  say  that  there 
was  no  evidence  that  the  horses  were  injured  as  charged. 

[2]  It  is  also  insisted  that  there  was  no  evidence  that  the  cat- 
tle pen  was  defective.  The  proof  on  this  subject  by  one  witness 
for  the  plaintiff  was  that  the  post  which  gave  way  was  rotten 
and  broke  off ;  and  another  witness  testifies  that  the  spikes  which 
held  the  upright  to  the  corner  post  would  not  have  given  way 
if  that  post  had  been  sound.  In  addition  to  this,  there  are  two 
respects  in  which  the  jurv  were  warranted  in  concluding  the  rat- 
tle pen  fence  was  defective  under  all  the  evidence.  In  the  first 
place,  the  fence  was  only  46  inches  high.  A  lawful  fence  made 
of  plank,  under  section  1780,*  Ky.  Stat.  (Russell's  St.  §  4513"), 
must  be  4J/^  feet,  or  54  inches,  high.  A  low  fence  is  much  more 
liable  to  be  broken  or  pushed  over  than  a  higher  fence,  which 
the  stock  would  not  have  their  heads  over.  In  the  second  place, 
a  railroad  cattle  pen  is  made  to  hold  stock  when  trains  are  mov- 
ing about,  {or  they  are  necessarily  to  be  loaded  on  the  cars  from 
the  cattle  pens.  The  plank  of  the  fence  should  therefore  be 
nailed  on  the  inside  of  the  post ;  for  it  must  be  expected  that  the 
stock  will  move  against  the  fence  to  get  away  from  the  engines, 
and  the  plank  of  the  fence  should  not  be  put  on  so  that  thev  can 
be  pushed  off  by  pressure  from  the  inside.  The  plank  of  this 
fence  was  not  nailed  on  the  inside  of  the  corner  post,  and  we 
think  it  reasonable  from  all  the  evidence  that  if  it  had  been  so 
nailed  the  injury  would  not  have  occurred.     We  therefore  con- 
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elude  that  there  was  sufficient  evidence  to  submit  the  case  to  the 
jury. 

[3]  The  defendant  introduced  sundry  witnesses,  and  pro- 
posed to  prove  by  them  that  the  stock  were  transported  to  At- 
lanta with  reasonable  dispatch,  in  reasonable  time,  without  any 
delay  or  rough  handling,  and  with  proper  care  and  attention 
throughout  the  entire  journey;  that  they  were  properly  fed  and 
watered  at  Knoxville,  Tenn.,  in  stock  pens  which  were  in  good 
condition.  The  court  declined  to  allow  the  evidence  and  properly 
so;  for  it  threw  no  light  on  the  controversy.  The  action  was 
based  on  the  idea  that  the  horses  were  injured  at  Loretto,  and 
proof  that  they  were  properly  taken  care  of  after  they  left  Loretto 
did  not  serve  to  rebut  in  any  way  the  case  that  the  plaintiff  had 
made  out. 

The  court,  at  the  conclusion  of  all  the  evidence,  gave  the  jury 
instruction  A,  also  instruction  C: 

"(A)  It  was  the  duty  of  defendant  company  to  maintain  about 
its  stock  pens  at  Loretto,  Ky.,  such  fence  as  in  the  judgment  of 
ordinarily  careful  and  prudent  persons  would  safely  and  securely 
hold  and  confine  such  stock  as  might  be  placed  there  for  loading 
upon  its  cars  for  shipment,  and  if  you  shall  believe  from  the  evi- 
dence that  defendant  company  negligently  failed  to  have  and 
maintain  such  fence  about  said  pens,  and  that  by  reason  of  such 
failure  plaintiff's  three  horses  escaped  therefrom  and  were  in- 
jured, you  should  find  for  plaintiff  and  award  him  in  damages  the 
difference  between  the  fair  market  value  of  said  horses  delivered 
at  Atlanta,  Ga.,  in  the  condition  they  were  in  when  first  placed  in 
said  pens  at  Loretto,  and  their  condition  after  they  were  injured 
by  escaping  therefrom,  not  exceeding  $300." 

"(C)  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  stock  pen  in  which  plaintiff's  stock  were  con- 
fined at  the  time  complained  of  was  in  a  reasonably  safe  condi- 
tion— that  is,  such  as  a  reasonably  prudent  person  would  believe 
sufficient  to  confine  stock  under  usual  and  ordinary  conditions 
there — they  should  find  for  defendant." 

[4-6]  Instruction  C  properly  submitted  to  the  jury  the  law  of 
the  case.  It  is  incumbent  on  the  carrier  to  keep  and  maintain  its 
stock  pens  in  a  reasonably  safe  condition  for  the  purposes  for 
which  they  are  intended.  Covineton  Stock  Yards  Co.  v.  Keith, 
139  U.  S.  128,  11  Sup.  Ct.  469,  35  L.  Ed.  73;  Chapin  v.  Chicago, 
etc.,  R.  R.  Co.,  79  Iowa,  382,  44  N,  W.  820;  Feinberg  v,  Dela- 
ware, etc.,  R.  R.  Co.,  52  N.  J.  Law,  451,  20  Atl.  33;  East  Tenn., 
etc.,  R.  R.  Co.  V,  Herrman,  92  Ga.  384,  17  S.  E.  344;  Texas,  etc., 
R.  R.  Co.  V.  Bigham,  90  Tex.  223,  38  S.  W.  162.  The  defendant 
was  required  to  use  ordinary  care  in  the  construction  of  its  cattle 
pens,  and  it  was  required  to  construct  the  cattle  pens  with  ordi- 
nary care,  considering  the  use  that  would  reasonably  be  made  of 
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them,  and  the  strains  which  would  reasonably  be  put  upon  them. 
If  there  was  any  defect  in  the  verbiage  of  instruction  A  in  defin- 
ing what  would  be  sufficient  care,  it  was  certainly  cured  by  in- 
struction C.  Under  instruction  A,  the  jury  could  not  find  for  the 
plaintiff,  unless  there  was  negligence  in  maintaining  the  cattle  pens, 
and  by  reason  of  this  the  three  horses  escaped  and  were  injured. 
The  difference  between  the  market  value  of  the  horses  in  their 
damaged  condition  and  what  their  val*ue  would  have  been  if  they 
had  not  been  inj'Ured,  is  the  proper  criterion  of  recovery.  We 
cannot  see,  under  all  the  evidence,  how  the  jury  could  have  mis- 
understood, or  been  misled  by,  the  instructions. 

Judgment  Siffirmed. 
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CARRIERS  OF  PASSENGERS. 
Who  Are  Passengers. 

Miscellaneous. 

Carrier's  employees  while  riding  on  its  vehicles,  330. 

Carrier's  employees  while  riding  on  its  vehicles  by  virtue  of 
contract  of  employment  securing  their  right  to  transporta- 
tion, 336. 

Carrier's  employees  while  riding  on  its  vehicles  for  purpose 
disconnected  with  their  work,  by  virtue  of  custom  to  give 
free  transportation  to  them,  334. 

Carrier's  employees  while  riding  to  or  from  work  on  its  ve- 
hicles— contrary  view,  333. 

Carrier's  employee's  while  riding  to  or  from  work  on  its  ve- 
hicles— majority  doctrine,  330. 

Circus  company's  employees  not  passengers  of  railroad,  325. 

Employee  of  another  company  riding  on  defendant's  train  to 
inspect  ties  purchased  from  defendant,  344. 

Excursion  train  of  another  corporation  running  over  railroad 
of 'mining  company  by  permission  of  its  yardmaster,  342. 

Express  messengers — contrary  view,  329. 

Express  messengers — majority  doctrine,  328. 

Minors  traveling  on  drover's  pass  in  violation  of  statute — 
knowledge  of  conductor,  339. 

Newsboys  on  street  cars,  339. 

On  special  train  made  up  for  express  company — relation  to 
express  company,  341. 

Passenger  cleaning  headlight  at  fireman's  request,  340^ 

Passenger  of  lessee  of  union  depot  not  passenger  of  lessors, 
341. 

Passenger  walking  on  track,  341. 

Passengers  on  cars  of  sleeping  car  company  as  railroad's  pas- 
sengers, 329. 

Passengers  on  cars  received  from  connecting  carriers,  344. 

Permitted  to  sit  in  sleeper  while  riding  to  junction,  after  secur- 
ing berth  in  another  sleeper,  342. 

Person  employed  by  foreman  of  railroad's  bridge  crew  to 
cook  for  and  board  hands  in  cars,  341. 

Person  in  charge  of  private  car  and  acting  as  its  brakeman — 
relation  to  railroad,  340. 

Postal  clerks,  328. 

Quarry  company  operating  cars  on  railroad's  track  by  consent 
— quarry  company's  employees  riding  to  work — relation  to 
railroad,  340. 

Railroad  contracting  to  carry  lumber  company's  employees 
to  and  from  work,  340. 

Relation  to  initial  carrier  while  riding  on  road  of  connecting 
carrier — coupon  ticket,  344. 

Room  on  steamboat  rented  to  person  for  selling  liquors  and 
cigars,.  339. 

Season  ticket  issued  to  person  supplying  train  with  fresh  wa* 
ter  and  selling  popped  corn,  340. 


802  INDEX  TO  NOTES 
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Sleeping  car  company's  employees,  329. 

Sunday  law,  travelers  in  violation  of,  342. 

Ticket  paid  for  after  being  used,  342. 

Ticket  purchased  from  connecting  railroad,  344. 

Ticket  purchased  of  scalper — what  law  governs,  344. 

Trespassers,  341. 

Workfng  passage  under  agreement  with  trainmen,  338. 

Possession  of  Ticket  or  Payment  of  Fare. 

Before  payment  of  fare,  304. 

Drover's  pass,  322. 

Evading  payment  of  fare,  316. 

Free  pass,  311. 

Free  transportation,  309. 

Free  transportation  by  permission  of  trainmen,  318. 

Free  transportation  tp  small  children,  312. 

Nontransferable  ticket,  314. 

Payment  of  fare  upon  freight  train  under  collusive  agreement, 

316. 
Refusal  to  pay  fare  upon  train,  313. 

Relation  as  Affected  by  Character  of  Vehicle  or  Part  of  It  upon 
Which  Person  Is. 

Abrogation  of  rule  against  carrying  passengers  on  freight 
trains,  294. 

Accepted   as  passenger   on   special   train,   290. 

Boarding  at  wrong  part  of  train  or  street  car,  301. 

Boarding  wrong  train,  295. 

Chargeable  with  notice  that  train  does  not  stop  at  his  desti- 
nation, 289.  ^ 

Freight  trains,  292. 

In   proper   vehicle — presumption,   285. 

In  vehicle  not  designed  for  passengers — ^presumption,  287. 

On  car  platform  through  necessity,  304. 

On  freight  trains  through  unauthorized  conduct  of  trainmen, 
294. 

On  trains  not  designed  for  passengers — presumption  as  to 
trainmen's  authority,  285. 

On  wrong  train  without  fault,  296. 


GENERAL     INDEX 


ACCIDENT. 

See  NEGLIGENCE. 

ACCIDENTS  ON  TRACK. 

See  CROSSINGS;  LICENSEES;  MASTER  AND  SERVANT; 
RAILROADS  IN  STREETS;  STREET  RAILWAYS;  TRES- 
PASSERS. 

Contributory  Negligence. 

Where  woman  saw  her  17-month  old  child  on  or  near  track,  and 
saw  approaching  train,  and  ran  to  rescue  it,  and  was  struck 
by  train.     Billingsly  v.  Illinois  Cent.  R.  Co.   (Miss.),  236. 

Presumptions. 

Effect  and  application  of  Miss.  Code  1906,  §  1985,  providing  that 
proof  of  infliction  of  personal  injury  by  running  of  cars  shall 
be  prima  facie  evidence  of  want  of  reasonable  care  on  part  of 
railroad  company.     Fuller  v.  Illinois  Cent.  R.  Co.  (Miss.),  247. 

Evidence  in  question,  as  matter  of  law,  overcame  prima  facie 
case  established  by  Miss.  Code  1906,  §  1985,  providing  that 
proof  of  injury  inflicted  by  running  of  cars  shall  be  prima  facie 
evidence  of  railroad's  liability.  Billingsly  v.  Illinois  Cent.  R. 
Co.  (Miss.),  236. 

Signals. 

Duty  to  giving  warning  of  approach  and  movements  of  engines 
as  affected  by  circumstances.  Gatta  v.  Philadelphia,  etc.,  R. 
Co.   (Del.),  97. 

ACTIONS. 

See  COMMON  CARRIERS. 

ADVERSE  POSSESSION. 

Against  Railroad. 

Effect  of  fact  that  tenant  of  land  adjacent  to  railroad  right  of 
way  farmed  such  right  of  way  by  consent  of  section  boss. 
Illinois  Cent.  R.  Co.  v.  Noyes  (111.),  154. 

Mere  fact  that  railroad's  section-men  had  mowed  the  grass  for 
only  25  feet  from  its  track  did  not  destroy  its  possession  up  to 
fence  in  question.     Illinois  Cent.  R.  Co.  v.  Noyes  (111.),  154. 

Railroad,  which  condemns  land  for  right  of  way,  and  takes  pos- 
session of  and  fences  it,  need  not  give  notice  to  former  owner 
of  extent  of  its  claim.    Illinois  Cent.  R.  Co.  v.  Noyes  (111.),  154. 
By  Railroad. 

Railroad  could  not  acquire  title  to  land  for  its  right  of  way 
under  seven-year  statute  of  limitations  in  question.  Illinois 
Cent.  R.  Co.  v.  Noyes  (111.),  154. 

Railroad  may  acquire  the  fee  of  right  of  way  by  adverse  posses- 
sion;  the   constitutional   provision   in   question    not  being   ap- 
plicable.   Illinois  Cent.  R.  Co.  v.  Noyes  (111.),  154. 
I  \ 
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AGENCY. 

See  MASTER  AND  SERVANT;  PARTNERSHIP. 

Burden  of  proving  authority  of  claim  agent  of  railroad  to  make 
contract  embracing  unusual  stipulations.  Hornick  v.  Union 
Pac.  R.  Co.  (Kan.),  66. 

Mere  fact  that  claimant  was  given  work  for  a  brief  time  after  a 
settlement  between  him  and  the  railroad'  was  effected  was  not 
sufficient  to  prove  that  the  claim  agent  who  acted  in  behalf  of 
the  railroad  in  making  the  settlement  was  vested  with  authority 
to  promise  him  permanent  employment  by  the  railroad.  Hornick 
V.  Union  Pac.  R.  Co.  (Kan.),  66. 

Proof  that  one  was  a  claim  agent  with  authority  to  settle  claims 
against  railroad  company  is  not  sufficient  to  establish  that  he 
had  implied  authority  to  contract  that  claimant  should  be  em- 
ployed in  the  service  of  the  railroad  for  life  or  as  long  as  he 
might  desire  to  work.    Hornick  v.  Union  Pac.  R.  Co.  (Kan.),  66. 

ANIMALS. 

See  FRIGHTENING  TEAMS;  STOCK,  INJURIES  TO. 

ARRESTS. 

See  MASTER  AND  SERVANT. 

ASSUMPTION  OF  RISK. 

See  MASTER  AND  SERVANT. 

BAGGAGE. 

Bailment 

Carrier  was  bailee  for  hire,  and  if  it  did  not  intend  to  charge  it 
was  required  to  so  inform  the  passenger  at  the  time  he  offered 
his  baggage  for  storage,  and  hence  it  was  liable  for  loss  of  the 
baggage.  Milwaukee  Mirror  &  Art  Glass  Works  z/.  Chicago, 
etc.,  Ry.  Co.  (Wis.),  604. 

Damages. 

Elements  and  measure  of  damages  in  action  against  carrier  for 
failure  to  forward  drummer's  sample  trunk.  Carnahan  v. 
Chesapeake  &  O.  Ry.  Co.  (Ky.),  494. 

Measure  of  damages  for  injury  to  household  goods  or  wearing 
apparel.     St.  Louis,  etc.,  R.  Co.  v,  Dickerson  (Okla.),  429. 

Storage. 

Where  carrier  maintained  two  places  in  its  depot  for  storage  of 
baggage  at  slightly  different  rates,  by  accepting  baggage  for 
storage  m  one  place,  it  was  estopped  from  asserting  that  it 
should  have  been  taken  to  the  other  place.  Milwaukee  Mirror 
&  Art  Glass  Works  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  604. 

What  Is. 

Baggage,  within  the  notice  of  the  carrier  for  the  storage  of  bag- 
gage, applies  to  baggage  in  possession  of  passenger  at  end  of 
his  trip,  and  left  for  storage  until  called  for.  Milwaukee  Mirror 
&  Art  Glass  Works  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  604. 

Traveling  salesman's  sample  cases.  Milwaukee  Mirror  &  Art 
Glass  Works  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  604. 

Under  laws  of  territory  of  Oklahoma.  St.  Louis,  etc.,  R.  Co.  v. 
Dickerson  (Okla.),  429. 

BILLS  OF  LADING. 

See  CARRIERS;  CONNECTING  CARRIERS. 
Evidence. 

Parole  testimony.     Hanley  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  702. 
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CARRIERS. 

See  BAGGAGE;  BILLS  OF  LADING;  COMMON  CARRIERS; 
CONNECTING  CARRIERS;  INTERSTATE  COMMERCE; 
RAILROAD  COMMISSIONS;  STATIONS  AND  DEPOTS. 

CARRIERS  OF  LIVE  STOCK. 

See  CARRIERS  OF  PASSENGERS;  COMMON  CARRIERS. 

Accompanying  Shipment. 

Question  for  jury  whether  shipper  should  ride  in  freight  car  or 
caboose.     Pittsburgh,  etc.,  Ry.  Co.  v.  Brown  (Ind.),  660. 

Beginning  of  Liability. 

Railroad's  liability  as  common  carrier  begins  when  it  receives 
stock  for  transportation.  St.  Louis  S.  W.  Ry.  Co.  v.  Mitchell 
(Ark.),  673. 

Burden  of  Proof. 

Burden  of  proving  carrier's  negligence  as  affected  by  fact  that 
jury  determined  that  shipper,  who  accompanied  his  stock,  was 
not  guilty  of  negligence  which  caused  injuries  to  some  of  the 
animals  while  in  transit.  Hanley  v.  Chicago,  etc.,  Ry.  Co. 
(Iowa),  702.  , 

Instruction  in  question  did  not  give  carrier  benefit  of  rule  im- 
posing on  shipper,  whose  agent  accompanied  the  stock  to  care 
for  it,  the  burden  of  proving  that  undue  exposure  o(  the  ani- 
mals to  heat  was  the  result  of  carrier's  negligence.  Wilke  v, 
Illinois  Cent.  R.  Co.  (Iowa),  649. 

Proof  of  injury  to  mules  in  transit,  and  that  they  were  in  good 
condition  when  delivered  to  carrier,  will  not  place  burden  on 
carrier  to  show  that  the  injuries  resulted  from  the  nature  ot 
the  mules.     Louisville  &  N.  R.  Co.  v.  Cecil  (Ky.),  734. 

Shipper's  burden  of  proof  when  he  is  suing  carrier  for  negligent 
injury  to  stock,  where  he  or  his  agent  accompanied  the  stock 
to  care  for  it.     Mosteller  v.  Iowa  Cent.  Ry.  Co.  (Iowa),  367. 

Where  agent  of  shipper  accompanied  shipment  during  part  of 
transportation,  and  the  only  undue  exposure  to  heat  occurred 
during  that  time.    Wilke  v.  Illinois  Cent.  R.  Co.  (Iowa),  649. 

Contributory  Negligence. 

Evidence  showed  that  the  injury  sued  for  was  caused  by  the  in- 
herent vice  of  the  horse  in  question,  and  by  the  negligence  of 
the  agents  of  the  shipper.  Adams  Express  Co.  v.  Scott  (Va.), 
678. 

Shipper  of  live  stock  has  right  to  rely  on  the  route  specified  in 
bill  of  lading  being  followed  when  he  undertakes  to  accompany 
the  stock.  Hanley  v.  Chicago,  etc,  Ry.  Co.  (Iowa),  702. 

Damages. 

Measure  of  damages  for  delay  in  delivery  of  cattle.     Woodford 

V.  Baltimore  &  O.  R.  Co.  (W.  Va.),  697. 
Measure  of  damages  for  injuries  to  horses  while  escaping  from 

stock  pens  preparatory  to  loading  on  cars.     Louisville   &  N. 

R.  Co.  V,  Thompson  (Ky.),  796. 

Degree  of  Care. 

Carrier  of  live  stock  is  insurer,  except  where  injury  results  from 
act  of  God  or  public  enemy,  or  from  inherent  nature  of  the  ani- 
mals. Louisville  &  N.  R.  Co.  v.  Cecil  (Ky.),  734. 

Carrier  of  live  stock,  unaccompanied  by  shipper  or  his  agent,  is 
bound  to  exercise  only  reasonable  care  to  prevent  the  stock 
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« 

from   being   injured   by   exposure   to   heat.     Wilke   v.    Illinois 

Cent.  R.  Co.  (Iowa),  649. 
Common  carrier  is  an  insurer  of  animals  from  injuries  arising^ 

from  their  nature  and  propensities,  whether.    Adams  Express 

Co.  V.  Scott  (Va.),  678. 
Liability   of  carrier   for   damages  to   live   stock  in   transit   from 

"gaunting,  scratching,  biting,"  etc.    Hanley  v.  Chicago,  etc.,  Ry. 

Co.  (Iowa),  702. 

Delay. 

Carrier  not  liable  for  death  of  horse  due  to  length  of  time  taken 
for  transportation,  where  there  was  failure  to  accelerate  trans- 
portation of  the  horse  by  attaching  freight  car  to  passenger 
train,  when  is.    Pine  Bros,  v,  Chicago,  etc.,  R.  Co.  (Iowa),  778. 

Delay  was  caused  by  refusal  of  owners  to  accept  freight  move- 
ment, liability  of  carrier  where.  Adams  Express  Co.  v.  Scott 
(Va.),  678. 

Delivery  by  Carrier. 

Implied  obligation  to  deliver  cattle  within  reasonable  time. 
Woodford  v.  Baltimore  &  O.  R.  Co.  (W.  Va.),  697. 

Reasonable  time  for  transportation  is  question  for  jury.  Wood- 
ford V.  Baltimore  &  O.  R.  Co.  (W.  Va.),  697. 

Evidence. 

Testimony  of  shipper  of  verbal  agreement  as  to  route  over  which 
his  stock  was  to  be  transported  was  admissible  in  explanation 
of  his  conduct  in  leaving  the  train  at  point  where  his  car  was 
sent  by  mistake.    Hanley  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  702. 

Facilities. 

Carrier  of  live  stock  must  furnish  all  necessary  facilities  for  their 
rest,  exercise,  and  refreshment,  though  the  time  and  place 
thereof  must  be  left  to  its  own  judgment.  St.  Louis  S.  W.  Ry. 
Co.  V.  Mitchell  (Ark.),  673. 

Carrier's  duty  to  provide  sufficient  facilities  for  receiving  and 
transporting  freight.  St.  Louis  S.  W.  Ry.  Co.  v.  Mitchell 
(Ark.),  673. 

Carrier  which  receives  live  stock  for  transportation,  knowing  its 

facilities  are  such  that  loss  will  result  to  shipper,  will  be  liable 

for  resulting  loss.     St.  Louis  S.  W.  Ry.  Co.  v.  Mitchell  (Ark.), 

673. 

Horse  was  injured  by  hitting  himself  against  stall  upon  becoming^ 

excited  and  frightened  by  the  ordinary  movements  and  noise  of 

the  train,  liability  of  carrier  where.    Adams  Express  Co.  v.  Scott 

(Va.),  678. 

Limiting  Liability. 

Carrier  cannot,  by  contract,  impose  on  shipper  any  duty  to  ac- 
company his  stock.  Hanley  v.  Chicago,  etc.,  Ry.  Co.  (Iowa), 
702. 

Interstate  shipments.  St.  Louis  S.  W.  Ry.  Co.  v.  Mitchell  (Ark.), 
673. 

Negligent  failure  to  unload  hogs  at  certain  place.  St.  Louis  S. 
W.  Ry.  Co.  V.  Mitchell  (Ark.),  673. 

Notice  of  claim  within  reasonable  interval  from  time  of  removal 
of  stock  a  condition  precedent  to  right  of  recovery,  validity 
of  provisions  of  bill  of  lading  making.     Kime  v.  Southern  Ry 
Co.  (N.  Car.),  724. 

Validity  of  contracts  presented  to  and  signed  by  shipper  or  his 
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agent,  without  knowing  their  contents,  after  horses  were 
loaded  on  cars  and  train  was  about  to  start,  in  order  to  secure 
passage  to  accompany  shipment.  Southern  Pac.  R.  Co.  v. 
Meadors  &  Co.  (Tex.),  771. 

Where  agent  of  carrier  had,  at  time  stock  were  unloaded,  notice 
of  injuries  received  by  them  in  transit,  shipper's  failure  to  give 
the  notice  required  by  bill  of  lading  will  not  prevent  recovery. 
Kime  v.  Southern  Ry.  Co.  (N.  Car.),  724. 

Where  common  law  duty  of  carrier  to  care  for  live  stock  in  ship- 
ment is  limited  by  its  contract  and  a  duty  as  to  its  care  im- 
posed upon  shipper,  the  consideration  for  shipper's  care  is 
carrier's  agreement  or  duty  to  carry  him  as  a  passenger.  Pitts- 
burgh, etc.,   Ry.  Co.  v.  Brown   (Ind.),  660. 

Presumption  of  Negligence. 

Burden  of  carrier  to  show  its  freedom  from  negligence  where  it 
received  live  stock  in  good  condition  and  delivered  it  in  bad 
condition.     Mosteller  v.  Iowa  Cent.  Ry.  Co.   (Iowa),  367. 

From  proof  of  failure  to  deliver  at  place  of  destination  within 
usual  or  schedule  time.  Woodford  v.  Baltimore  &  O.  R.  Co. 
(W.  Va.),  697. 

Stock  Pens. 

Carrier  must  maintain  its  stock  pens  in  reasonably  safe  condi- 
tion, and  must  use  ordinary  care  in  their  construction.  Louis- 
ville &  N.  R.  Co.  V.  Thompson  (Ky.),  796. 

Evidence  justified  finding  that  stock  pen  fence  in  question  was 
defective,  and  that  the  defect  was  cause  of  injuries  to  horses 
while  escaping  from  it.  Louisville  &  N.  R.  Co.  v.  Thompson 
(Ky.),  796. 

Unloading  for  Rest 

Duty  of  carriers  to  unload  stock  at  customary  points.  St.  Louis 
S.  W.  Ry.  Co.  V.  Mitchell  (Ark.),  673. 

Federal  "28-Hour  Law"  is  applicable  to  shipment  originating  in 
one  state  and  ending  in  another,  when  confinement  in  the  cars 
for  more  than  the  statutory  period  is  shown,  even  though  part 
of  such  peric^d  elapsed  wliile  the  animals  were  in  a  foreign 
country.  Grand  Trunk  Ry.  Co.  v.  United  States  (C.  C.  A.), 
694. 

CARRIERS  OF  PASSENGERS. 

See  BAGGAGE;  CARRIERS  OF  LIVE  STOCK;  STATIONS 
AND  DEPOTS;  TICKETS  AND  FARES. 

Accidents  on  Track. 

Carrier's  duty  to  afford  person  attempting  to  board  car  time  and 
opportunity  to  reach  place  of  safety  in  or  on  car  before  run- 
ning a  car  by  the  point  on  other  track.  Koran  v.  Metropolitan 
St.  Ry.  Co.   (Kan.),  357. 

Facts  in  question  were  sufficient  to  warrant  inference  of  negli- 
gence in  operation  of  car  on  other  track,  while  passenger  was 
attempting  to  board  a  car,  without  using  proper  care  to  ascer- 
tain its  distance  from  him  when  he  crossed  its  track,  or  its 
rate  of  speed,  or  the  distance  it  traveled  before  it  struck  him. 
Koran  v.  Metropolitan  St.  Ry.  Co.  (Kan.),  357. 

Assaults. 

Assault  upon  passenger  by  brakcman,  liability  of  carrier  for. 
Morey  v.  Chicago,  etc.,  Ry.  Co.  (Kan.),  417. 
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Question  for  jury  whether  brakeman  was  a  servant  of  the  com- 
pany and  in  the  line  of  his  employment  when  he  assaulted 
passenger.     Morey  v.  Chicago,  etc.,  Ry.  Co.  (Kan.),  417. 

Collisions. 

In  action  by  street  car  passenger,  injured  in  a  collision  between 
his  car  and  steam  railroad  train,  against  the  street  railway,  in- 
struction that  it  was  the  duty  of  the  motorman  to  stop  and 
look  at  a  point  where  he  might  reasonably  expect  to  see  the 
approaching  train  imposed  too  high  degree  of  care.  Parker  v. 
Des  Moines  City  Ry.  Co.  (Iowa),  215. 

In  action  by  street  car  passenger,  injured  in  a  collision  of  his 
car  with  steam  railroad  train,  against  the  street  railway,  it  is 
no  defense  to  show  that  the  railroad  company  was  also  negli- 
gent.    Parker  v.  Des  Moines  City  Ry.  Co.  (Iowa),  215. 

Negligence  of  street  railway  was  question  for  jury  where  its  pas- 
senger was  injured  in  a  collision  between  his  car  and  a  steam 
railroad  train.  Parker  v.  Des  Moines  City  Ry.  Co.  (Iowa), 
215. 

Where  defendant  electric  railway  company  crossing  steam  rail- 
road track  was  negligent  and  its  passenger  was  injured  thereby, 
the  fact  that  the  steam  railroad  was  also  negligent  was  no  de- 
fence in  action  for  such  injuries.  Schlauder  v.  Chicago,  etc.. 
Tract.  Co.  (111.),  596. 

Contributory  Negligence. 

Alighting  from  moving  train.  Dallas  v.  Illinois  Cent.  R.  Co. 
(Ky.),  32. 

Attempting  to  board  moving  train  after  it  had  not  stopped  long 
enough.     Hull  v.  Minneapolis,  etc.,  Ry.  Co.  (Minn.),  391. 

Boarding  moving  train.  Hull  v,  Minneapolis,  etc.,  Ry.  Co. 
(Minn.),  391. 

Care  required  of  passenger  upon  station  platform  on  approach 
of  train.     Savageau  v,  Boston  &  M.  R.  R.  (Mass.),  42. 

Passenger  walking  upon  unlighted  and  unguarded  depot  platform 
from  necessity.  Drummy  v.  Minneapolis,  etc.,  R.  Co.  (Iowa), 
425. 

Right  of  street  car  passenger  to  ride  in  vestibule  until  he  can 
with  reasonable  diligence  gain  admission  inside  car.  Liver- 
sidge  V,  Berkshire  St.  Ry.  Co.  (Mass.),  608. 

Special  finding  in  question  did  not  overcome  a  general  verdict 
in  plaintiff's  favor,  since  she  remained  a  passenger  after  alight- 
ing to  transfer  to  another  street  car,  and  her  duty  to  exercise 
care  was  affected  by  the  fact  that  she  could  rely  on  the  belief 
that  she  would  not  be  required  to  alight  at  dangerous  place. 
Louisville,  etc.,  Co.  v.  Walker  (Ind.),  620. 

Degree  of  Care. 

Motorman   is   not   excused   from   exercise   of  highest   degree   ot 

care,  for  safety  of  his  passengers,  in  crossing  steam  railroad 

track,  merely  because  a  flagman  is  stationed  at  such  crossing. 

Parker  v,  Des  Moines  City  Ry.  Co.  (Iowa),  215. 
Required  of  carrier  in  providing  safe  places    for     ingress     and 

egress  of  passengers  to  and  from  street  cars  at  stopping  places. 

Louisville,  etc.,  Co,  v.  Walker  (Ind.),  620. 
Required   of  street   railways.     Louisville,  etc.,    Co.     v.     Walker 

(Ind.),  620. 
Street  railway  is  not  insurer  of  passenger's   safety.     Keeley  v. 

City  Elect.  Ry.  Co.  (Mich.),  610. 
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Discharging  Passengers. 

Duties  of  street  car  conductor  when  discharging  passengers. 
Keeley  v.  City  Elect.  Ry.  Co.  (Mich.),  610. 

In  action  for  injuries  to  street  car  passenger,  required  to  alight 
from  car  to  board  another  car  to  complete  her  journey,  be- 
cause of  excavations  in  the  track,  evidence  justified  finding  of 
actionable  negligence.  Louisville,  etc.,  Co.  v.  Walker  (Ind.), 
620. 

Invitation  to  alight  from  train,  what  constituted.  Dallas  v.  Illi- 
nois Cent.  R.  Co.  (Ky.),  32. 

Negligence  of  conductor  in  starting  street  car  while  passenger 

was  alighting  as  affected  by  fact  that  he  may  have  called  out, 

"Is  it  all  right  back  there?"  and  may  have  heard  an  answer  in 

•  the  affirmative.  Grant  v.  New  Orleans  Ry.  &  L.  Co.  (La.), 
628. 

Passenger  invited  to  alight  from  train  having  been  jerked  from 
car  steps  by  sudden  starting  of  train  and  killed,  question  ot 
carrier's  negligence  was  for  jury.  Dallas  v.  Illinois  Cent.  R. 
Co.  (Ky.),  32. 

Rule  requiring  only  ordinary  care  of  railroad  carriers  in  main- 
taining safe  places  for  ingress  and  egress  of  passengers  to  and 
from  their  trains  did  not  apply  on  the  occasion  in  question; 
the  condition  of  the  place  plaintiff  was  required  to  alight  at, 
etc.,  having  been  brought  about  by  the  street  railway  company 
itself.     Louisville,  etc.,  Co.  v.  Walker  (Ind.),  620. 

Street  car  conductor's  right  to  assume  that  passenger  has 
alighted.    Keeley  v.  City  Elect.  Ry.  Co    (Mich.),  610. 

Ejection. 

Passenger's  right  to  resist  trainmen.  Willard  v.  St.  Paul  City 
Ry.  Co.  (Minn.),  421. 

Passenger,  who,  merely  through  mistake  or  negligence  of  ticket 
agent,  has  been  given  invalid  ticket,  and  in  consequence  is 
ejected  from  train,  may  recover  therefor  from  the  railroad, 
whether  his  action  is  on  the  contract  or  in  tort.  Baltimore  & 
O.  R.  Co.  V.  Thornton  (C.  C.  A.),  13. 

Plaintiffs  ticket  was  not  void,  but  contained  on  its  face  evidence 
that  the  ticket  agent  made  a  mistake  in  failing  to  punch  any 
station,  and  also  in  connection  with  the  baggage  check  re- 
ferred to  therein,  and  in  ejecting  her  he  committed  a  tort  for 
which  defendant  railroad  was  liable.  Baltimore  &  O.  R.  Co. 
V.  Thornton  (C.  C.  A.),  13. 

Plaintiff,  under  the  circumstances  in  question,  was  entitled  to 
ride  on  his  mileage  book,  so  that  conductor's  refusal  to  accept 
mileage  coupons  for  transportation,  and  his  ejection  of  plain- 
tiff for  refusal  to  pay  fare  except  with  such  coupons,  was  an 
actionable  injury.  Dor  sett  v.  Atlantic  C.  L.  R.  Cfo.  (N.  Car.), 
400. 

Plaintiff  was  entitled  to  testify  whether  he  consented  to  the 
ticket  agent  giving  him  a  ticket  to  a  junction  point  instead  of 
his  destination,  in  order  to  show  that  plaintiff  had  not  volun- 
tarily withdrawn  his  application  for  a  ticket  to  his  destination. 
Dorsett  v.  Atlantic  C.  L.  R.  Co.  (N.  Car.),  400. 

Punitive  damages,  ejected  passenger  was  entitled  to  recover. 
Dorsett  v.  Atlantic  C.  L.  R.  Co.  (N.  Car.),  400. 

Question  for  jury  whether  force  used  by  trainmen  was  excessive. 
Willard  v.  St.  Paul  City  Ry.  Co.   (Minn.),  421. 

Upon  plaintiff's  refusal  to  pay  his  fare  or  get  off  the  train,  it 


810  GENERAL  INDEX 

CARRIERS  OF  PASSENGERS^-Continued. 

was  the  right  and  duty  of  the  trainmen  to  put  him  off,  provided 
they  used  only  such  reasonable  force  as  was  necessary.  Wil- 
lard  V.  St.  Paul  City  Ry.  Co.  (Minn.),  421. 

Was  conductor's  duty  before  ejecting  plaintiff  to  use  all  reason- 
able means  of  ascertaining  from  her  ticket  the  extent  of  her 
rights.     Baltimore  &  O.  R.  v.  Thornton  (C.  C.  A.),  13. 
Evidence. 

Certain  testimony  of  defendant's  superintendent  was  admissible 
to  explain  the  situation  and  to  show  the  volume  of  travel  and 
the  sufficiency  of  defendant's  mode  of  service  adopted  for  pro- 
tection of  passengers,  in  action  for  injury  sustained  by  pas- 
senger by  being  pushed  into  pit  as  she  was  endeavoring  to 
board  street  car.     Kelley  v.  Boston  Elev.  Ry,  (Mass.),  397. 

In  action  by  street  car  passenger,  injured  in  a  collision  between 
his  car  and  a  steam  railroad  train,  against  the  street  railway, 
testimony  that  the  motorman  knew  of  the  custom  of  the  rail- 
road to  run  its  trains  at  excessive  speed  was  competent. 
Parker  v.  Des  Moines  City  Ry.  Co.  (Iowa),  215. 

Jars  and  Jolts. 

Passenger  killed  by  falling  from  running  board  of  summer  car 
within  eight  or  ten  seconds  after  he  had  stepped  on  it,  and 
while  he  was  trying  to  get  into  the  car,  it  having  started  as 
soon  as  he  stepped  on  it,  and  having  been  thrown  from  the  car 
by  its  rapid  motion  when  it  entered  a  switch,  or  knocked  off 
by  striking  a  standing  car  on  main  track,  liability  of  railroad 
where.     Miller  v,  Philadelphia  Rapid  Transit  Co.  (Pa.),  25. 

Where  conductor  knew  that  plaintiff  intended  to  ride  in  the  car 
with  his  horses,  it  was  not  material  that  the  conductor  had  not 
actual  notice  that  plaintiff  was  in  the  car  when  it  wns  so 
roughly  handled  during  switching  operations  as  to  cause  injury 
to  plaintiff.     Szczepanski  v.  Chicago,  etc.,  R.  Co.  (Wis.),  49. 

Limiting  Liability. 

Where  shipper  of  live  stock  is  carried  as  a  passenger,  the  carrier 
cannot  stipulate  for  exemption  from  liability  for  injuries  aris- 
ing from  negligence.  Pittsburgh,  etc.,  Ry.  Co.  v.  Brown  (Ind.), 
660. 

Platforms. 

Where  one  with  consent  of  interurban  railway  placed  a  platform 
on  right  of  way,  and  running  almost  to  street  line,  and  attached 
steps  thereto,  the  company  owed  the  duty  to  its  passengers  to 
see  that  the  platform  and  its  steps  were  reasonably  safe. 
Carter  v.  Rockford  &  I.  Ry.  Co.  (Wis.),  45. 

Protection  of  Passengers. 

Actionable  negligence  in  not  taking  measures  to  protect  plaintiff, 
injured  by  being  pushed  into  pit  when  attempting  to  board  car, 
or  control  the  press  of  people  seeking  to  board  the  car.  Kelley 
V.  Boston  Elev.  Ry.  (Mass.),  397. 

Receiving  Passengers. 

Conductor   was   negligent   in   causing  passenger  to   stop  before 

reaching  place  of  safety  in  a  "pay  as  you  enter  car."     Boice 

V,  Des  Moines  City  Ry.  Co.  (Iowa),  639. 
Duties  of  street  car  conductors  in  stopping  and  holding  cars  to 

receive   passengers.     Keeley   v.    City    Elect.    Ry.    Co.    (Mich.), 

610. 
Emergency    relieving   conductor   from    charge   of   negligence    in 
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causing  passenger  to  stop  before  reaching  place  of  safety  in  a 
"pay  as  you  enter  car."  Boice  v.  Des  Moines  City  Ry.  Co. 
(Iowa),  639. 
Evidence  supported  finding  of  negligence  of  conductor  in  caus- 
ing the  car  to  suddenly  start,  in  preventing  the  passenger  from 
entering  the  car  before  it  started,  and  in  failing  to  assist  the 
passenger,  though  he  knew  of  his  perilous  position.  Boice  v, 
Des  Moines  City  Ry.  Co.  (Iowa),  639. 

Riding  on  Platform. 

That  street  railway  has  permitted  passengers  to  ride  in  vestibule 
of  cars  does  not  preclude  conductor  from  requiring  passenger 
to  go  inside  of  car  or  get  off.  Liversidge  v.  Berkshire  St.  Ry. 
Co.  (Mass.),  608. 

Rules  and  Regulations. 

Right  of  passenger  wrongfully  ejected  from  train  to  recover 
therefor  cannot  be  affected  by  any  rule  of  the  carrier  pre- 
scribing the  duties  of  its  agents  or  conductors.  Baltimore  & 
O.  R.  Co,  V.  Thornton  (C.  C.  A.),  13. 

Speed. 

No  inference  could  be  drawn  that  engineer  was  negligently  run- 
ning train  at  such  unusual  and  excessive  speed  as  to  endanger 
plaintiff,  where  there  was  evidence  only  that  the  train  came  in 
fast  at  station  where  plaintiff,  with  other  passengers,  was 
waiting  on  station  platform  for  its  arrival.  Savageau  v,  Bos- 
ton &  M.  Railroad  (Mass.),  42. 

State  Decisions. 

Legal  rights  of  passenger  growing  out  of  the  contract  of  car- 
riage is  not  a  question  of  local  law  but  of  general  substantive 
law  upon  which  a  federal  court  is  not  controlled  by  decisions 
of  courts  of  the  state  where  the  contract  was  made  or  cause 
of  action  accrued.  Baltimore  &  O.  Ry.  Co.  v.  Thornton  (C.  C. 
A.),  13. 

Who  Are  Passengers. 

Interurban  car  passenger  on  steps  leading  from  platform  to 
street,  after  alighting  from  car.  Carter  v.  Rockford  &  I.  Ry. 
Co.     (Wis.),  45. 

One  who,  before  reaching  station,  got  into  trouble  with  police- 
man, resisted  arrest,  and  was  still  engaged  in  such  altercation 
when  he  rushed  the  officer  into  station,  and  called  for  ticket. 
Buman  v.  Michigan  Cent.  R.  Co.  (Mich.),  274. 

One  with  transfer  struck  by  car  on  other  track  when  attempting 
to  board  crowded  transfer  car.  Koran  v.  Metropolitan  St.  Ry. 
Co.   (Kan.).  357. 

Shipper  of  horses,  when  on  the  car  with  his  stock,  and  injured  in 
switching  operations  before  the  train  started  on  the  trip,  was 
a  passenger,  though  he  did  not  have  a  ticket,  as  required  by 
the  carrier's  rules.  Szczepanski  v.  Chicago,  etc.,  Ry.  Co. 
(Wis.),  49. 

CATTLE  GUARDS. 

See  FENCES. 

CHILDREN. 

See  CROSSINGS;  DEAD  BODIES;  FENCES. 
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Contributory  Negligence. 

Care  required  of  children  before  attempting  to  cross  railroad 
tracks.     Schoonover  v.  Baltimore  &  O.  R.  Co.  (W.  Va.),  531. 

Eleven  year  old  boy  struck  by  train  on  highway  crossing,  effect 
of  contributory  negligence  of.  Schoonover  v.  Baltimore  &  O. 
R.  Co.  (W.  Va.),  531. 

COMMON  CARRIERS. 

See  CARRIERS;  CARRIERS  OF  LIVE  STOCK;  CARRIERS 
OF  PASSENGERS;  CONNECTING  CARRIERS. 

Actions. 

Contract  or  tort,  whether  action  against  carrier  for  loss  of  or 
damage  to  goods  by  fire  should  be  based  on.  Garvan  v.  New 
York,  etc.,  R.  Co.   (Mass.),  654. 

Burden  of  Proof. 

Carrier  must  show  that  deterioration  of  fruit  was  not  caused  or 
hastened  by  its  negligence.  Trowbridge  v.  Charleston,  etc., 
Ry.  Co.  (S.  Car.),  355. 

Contract  or  Tort. 

Complaint,  in  action  against  carrier,  did  not  state  cause  of  ac- 
tion in  tort,  but  one  for  breach  of  contract.  Pittsburgh,  etc., 
Ry.  Co.  V.  Brown  (Ind.),  660. 

Contributory  Negligence. 

In  action  for  value  of  goods  and  for  penalty  for  refusing  to  ad- 
just freight  loss,  fact  that  shipment  remained  in  depot  at  desti- 
nation five  days  after  plaintiff  paid  freight  charges  and  signed 
way-bill  does  not  show  contributory  negligence.  Saunders  v. 
Southern  Ry.  Co.  (S.  Dak.),  384. 

Conversion. 

Mere  nondelivery  of  freight  by  carrier  after  reasonable  time  for 
delivery  has  elapsed.  Chicago,  etc.,  Ry.  Co.  v.  Barrett  (C.  C. 
A.),  762. 

Damages. 

Measure  of  damages  for  loss  of  merchandise  during  transit  is 
fixed  by  its  market  value  at  place  of  delivery.  Plaff  i'.  Pacific 
Express  Co.  (111.),  1. 

Under  provision  in  bill  of  lading  that  the  amount  of  any  loss 
shall  be  computed  at  the  value  of  the  property  at  the  time  and 
place  of  shipment,  the  invoice  price  of  the  goods  is  not  con- 
clusive as  to  value.  Saunders  v.  Southern  Ry.  Co.  (S.  Car.), 
384. 

Delay. 

Delay  in  delivery  of  freight  caused  by  unavoidable  accident,  car- 
rier's liability  for.  Woodford  v.  Baltimore  &  O.  R.  Co.  (W. 
Va.),  697. 

Where  interstate  carrier,  in  order  to  comply  with  federal  statute 
and  a  state's  Sunday  law,  stopped  shipment  of  mules,  unload- 
ing, feeding,  and  holding  then  in  stock  pens  for  a  day  and  a 
half,  the  delay  was  excusable.  Louisville  &  N.  R.  Co.  v.  Cecil 
(Ky.),  734. 

Delivery  to  Carrier. 

Question  for  jury  whether  cotton  had  been  placed  on  its  plat- 
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form  by  carrier's  consent  as  tendered  for  immediate  shipment. 
Griffin  v.  Atlantic  C.  L.  R.  Co.  (S.  Car.),  780. 

The  car  in  question  had  been  received  for  shipment;  and,  having 
been  burned  on  the  side  track  constructed  and  maintained  by 
the  railroad  from  its  main  track  to  plaintiffs  elevator  before 
it  was  removed,  the  railroad  was  liable  as  common  carrier. 
Cincinnati  Grain  Co.  v,  Louisville  &  N.  R.  Co.  (Ky.),  682. 

Where  goods  are  accepted  for  shipment,  whether  intended  to  be 
immediate  or  remote,  the  placing  of  them  upon  its  platform 
renders  the  carrier  responsible  for  any  damages  thereto  from 
fire  originating  within  its  right  of  way.  Griffin  v.  Atlantic 
C.  L.  R.  Co.  (S.  Car.),  780. 

Evidence. 

Report  of  statutory  proceedings  instituted  by  public  authorities 
to  ascertain  origin  of  a  fire,  as  the  result  of  which  plaintiff's 
goods  were  destroyed  while  in  possession  of  defendant  car- 
rier, was  inadmissible  in  suit  against  defendant  for  loss  of 
such  goods.    P.  Garvan  v.  New  York,  etc.,  R.  Co.  (Mass.),  654. 

Limiting  Liability. 

Burden  was  on  carrier  to  show  that  shipper  was  aware  of  re- 
striction in  receipt  delivered  to  him;  and  where  carrier  seeks 
to  bind  consignee  by  act  of  consignor,  it  must  show  that 
consignor  had  authority  to  bind  consignee  by  restriction  in 
question.     Plaff  v.  Pacific  Express  Co.   (111.),  1. 

Fire  caused  by  negligence  of  carrier's  agents  or  servants.  P. 
Garvan  v.  New  York,  etc.,  R.  Co.  (Mass.),  654. 

It  was  not  a  condition  precedent  to  action  for  death  of  shipper, 
killed  while  accompanying  shipment,  that  notice  of  claim  for 
damages  against  the  carrier,  provided  for  by  bill  of  lading, 
should  be  made  within  the  time  specified;  such  provision  be- 
ing applicable  only  in  case  of  loss  of  or  damage  to  the  freight. 
Pittsburgh,  etc.,  Ry.  Co.  v.  Brown  (Ind.),  660. 

Negligence.     Oregon  S.  L.  R.  Co.  v.  Blyth  (Wyo.),  727. 

Negligence  of  carrier's  employees.  Woodford  v.  Baltimore  &  O. 
R.  Co.  (W.  Va.),  697. 

Notice  to  carrier  of  claim  for  injury  to  freight  before  its  re- 
moval from  depot,  validity  of  stipulation  providing  for.  Cooke 
V.  Northern  Pac.  Ry.  Co.  (N.  Dak.),  372. 

Storage  company  had  implied  authority  as  plaintiffs  agent  to 
sign  contract  releasing  carrier  from  its  common-law  liability 
and  for  a  loss  of  the  goods,  in  the  absence  of  negligence  by 
the  carrier,  in  consideration  of  reduced  freight  rate.  Oregon 
S.  L.  Ry.  Co.  V,  Blyth  (Wyo.),  727. 

Where  plaintiff  did  not  plead  negligence,  mere  proof  of  nonde- 
livery of  the  goods  by  carrier  was  not  prima  facie  evidence 
that  they  were  lost  by  reason  of  carrier's  negligence,  within 
the  rule  that  carrier  cannot  limit  its  liability  for  negligent  loss 
of  goods  by  special  contract.  Oregon  S.  L.  Ry.  Co.  v.  Blyth 
(Wyo.),  727. 

Notice  of  Arrival. 

Bill  of  lading,  in  which  the  words  "order  notify"  appeared  be- 
fore name  of  consignee  thereon,  required  notice  of  arrival  of 
the  freight  to  be  given  to  consignee  and  production  of  bill  of 
lading  before  delivery  of  shipment.  F.  L.  Layton  &  Sons  v. 
Charleston,  etc.,  Ry.  Co.  (S.  Car.),  644. 

Carrier  is  not  bound  to  give  notice  to  consignee  of  arrival  of 
goods,   in  absence  of  contract  to  that  effect,   but   the  parties 
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Evidence. 

Customary  conduct  as  bearing  on  question  of  existence  of  con- 
tributory   negligence,    admissibility    of   evidence    of.      Gatta    v. 
Philadelphia,  etc.,  R.  Co.  (Del.),  97. 
Instruction  on  the  subject  was  not  erroneous  for  using  the  word 
"fault"   as  a   synonym  of   negligence.     Indiana   Union   Traction 
Co.  V.  Long  (Ind.),  479. 
Is  not  a  defense  where  injury  complained  of  was  willfully,  wan- 
tonly, or  recklessly  inflicted,  or  through  gross  negligence.     Ful- 
ler V.  Illinois  Cent.  R.  Co.  (Miss.),  247. 

Last  Clear  Chance.    . 

Contributory  negligence  does  not  defeat  recovery  where  defend- 
ant might,  by  exercise  of  reasonable  care,  have  avoided  conse- 
quence  of  plaintiff's   negligence.     Fuller  v.    Illinois   Cent.    R. 
Co.  (Miss.),  247. 
Mental  capacity  of  plaintiff  as  affecting  the  question  of  his  con- 
tributory negligence.     Seattle  Elect.  Co.  v.  Hovden  (C.  C.  A.), 
204. 
One  compelled  to  act  immediately  on  a  sudden  emergency  is  not 
necessarily  excused  for  any  error  of  judgment,  and  he  is  still 
required  to  use  care  for  his  own  protection.     Lemay  v.  Spring- 
field St.  Ry.  Co.  (Mass.),  152. 

Pleading. 

Plea  in  question  was  bad  for  failing  to  set  up  the  facts  con- 
stituting the  contributory  negligence.     Fuller  v.  Illinois  Cent. 
R.  Co.  (Miss.),  247. 
Question  in  special  verdict,  in  action  for  negligence,  whether  the 
want  of  ordinary  care  of  plaintiff  proximately  contributed  to  the 
"damages"  which  he  sustained  is  objectionable  for    using     the 
word  "damages,"  instead  of  the  word  "injury.^*     Brown  v.  Mil- 
waukee, etc.,  Co.  (Wis.),  172. 

CORPSES. 

See  DEAD  BODIES. 

CROSSINGS. 

See   ACCIDENTS   ON   TRACK;   CARRIERS    OF    PASSEN- 
GERS;   CHILDREN;    FENCES;   FRIGHTENING  TEAMS; 
LICENSEES;  STREET  RAILWAYS;  TRESPASSERS. 
Accident,  by  which  plaintiff  sustained  injury  while  crossing  track 
of  street  railroad  at  intersection  of  streets,  is  so  near  a  cross- 
ing as  to  bring  it  within  the  law  applicable  to  crossing  cases. 
Roanoke  Ry.,  etc.,  Co.  v.  Carroll  (Va.),  110. 

Construction  and  Maintenance. 

Question  for  jury  whether  railroad  negligently  omitted  to  main- 
tain safe  crossing.  Samkiwicz  v.  Atlantic  C.  R.  Co.  (N.  J.). 
500. 

Contributory  Negligence. 

Care  required  of  highway  traveler  at  street  railway  crossing 
where  his  view  of  the  tracks  is  obstructed.  Roanoke  Ry.,  etc., 
Co.  V.  Carroll  (Va.),  110. 

Care  required  of  minor  on  approaching  railroad  crossing  on 
highway.     Northern  Pac.  Ry.  Co.  v.  Heaton  (C.  C.  A.).  208. 

Care  required  of  one  to  discover  approaching  trains  before  at- 
tempting to  cross  tracks  at  private  crossing.  Chesapeake  & 
O.  Ry.  Co.  V,  Young's  Adm'r  (Ky.),  520. 
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•Fact  that  boy  12  years  old  failed  to  see  approaching  train,  by 
which  he  was  struck,  at  night,  does  not  establish  contributory 
negligence  as  matter  of  law,  which  will  preclude  recovery  for 
his  injuries,  although  the  train  was  lighted,  and  he  could  have 
seen  it,  had  he  looked,  from  the  time  the  train  was  1,000  feet 
from  the  crossing.  Northern  Pac.  R.  Co.  v.  Heaton  (C.  C. 
A.),  208. 

Jumping  from  vehicle  when  danger  of  collision  with  tyain  was 
imminent.  Walsh  v.  Altoona,  etc.,  Ry.  Co.  (Pa.),  167. 

Of  person  killed  by  train  while  attempting  to  cross  tracks  at 
private  crossing  was  for  jury.  Chesapeake  &  O.  Ry.  Co.  v. 
Young's  AdmV  (Ky.),  520. 

Of  person  riding  in  vehicle  as  a  guest,  in  not  trying  to  prevent 
its  driver  from  attempting  to  drive  over  railroad  tracks,  was 
for  jury.    Walsh  v.  Altoona,  etc.,  Ry.  Co.  (Pa.),  167. 

One  entering  on  track  at  private  crossing  does  not  forfeit  his 
right  to  be  warned  simply  because  he  goes  on  track  in  front 
of  approaching  train.  Fuller  v.  Illinois  Cent.  R.  Co.  (Miss.), 
247. 

Pedestrian  attempting  to  cross  railroad  tracks  when  safety 
gates  are  closed.     Samkiwicz  v.  Atlantic  C.  R.  Co.  (N.  J.),  500. 

Presumption  of  contributory  negligence  on  part  of  highway 
traveler  killed  by  train  at  crossing,  there  is  no.  Stuart's 
Adm'r  v.  Nashville,  etc.,  Ry.  Co.   (Ky.),  539. 

Presumption  that  person  killed  while  driving  over  private  cross- 
ing was  guilty  of  contributory  negligence  in  going  thereon, 
there  is  no.  Chesapeake  &  O.  Ry.  Co.  v.  Young's  Adm'r 
(Ky.),  520. 

Question  for  jury  whether  highway  traveler  failed  to  look  and 
listen  for  train.     Chicago,  etc.,  Ry.  Co.  v.  Batsel  (Ark.),  197. 

Traveler  injured  at  railroad  crossing  will  be  deemed  to  have 
seen  and  heard  an  approaching  train  if  the  opportunity  was 
such  that  he  could  not  have  failed  to  have  seen  or  heard  it. 
if  he  had  used  ordinary  care  in  looking  and  listening.  Chi- 
cago, etc..  Ry.  Co.  v.  Batsel  (Ark.),  197. 

When  can  it  not  be  said,  as  matter  of  law.  from  the  physical 
facts,  that  highway  traveler  did  not  look,  when  he  testified 
that  he  looked  and  saw  no  train.  Chicago,  etc..  Ry.  Co.  v, 
Batsel  (Ark.),  197. 

Degree  of  Care. 

Railroad  must  exercise  ordinary  care  in  operation  of  its  trains 
to  prevent  injury  to  travelers  at  crossings.  Chicago,  etc.,  Ry. 
Co.  V.  Batsel   (Ark.\  197. 

Discovered  Peril. 

Engineer's  right  to  assume,  and  act  on  the  assumption,  that  pe- 
destrian approaching  track  at  private  crossing  will  avoid 
danger  from  the  train.  Fuller  v.  Illinois  Cent.  R.  Co.  (Miss.), 
247. 

Question  for  jury  whether  there  was  opportunity  for  stopping 
the  train  after  decedent  was  noticed  and  before  he  was  struck. 
Chesapeake  &  O.  Ry.  Co.  v.  Young's  Adm'r  (Ky.),  520. 

Wanton  negligence,  failure  of  trainmen  to  use  reasonable  care 
to  prevent  injury  to  trespasser  seen  by  them  on  track  at  pri- 
vate crossing  is.     Fuller  v.  Illinois  Cent.  R.  Co.  (Miss.),  247. 

Intersections. 

Crossing  agreement  between  interurban  railroad  and  defendant 
43  R  R  R-52 
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steam  railroad  company,  in  action  for  death  of  interurban  con- 
ductor in  a  collision  with  the  railroad's  locomotive,  effect  of. 
Grace  v,  Minneapolis  &  St.  L.  R.  Co.  (Iowa),  177. 

Lookouts. 

Duty  of  trainmen  to  maintain  lookouts  at  places  where  it  is 
known  by  railroad's  servants  that  persons  are  in  the  habit  of 
crossing.     Grace  v.  Minneapolis  &  St.  L.  R.  Co.  (Iowa),  177. 

Engineer  of  interurban  train,  killed  in  a  collision  with  defend- 
ant's locomotive,  was  not  negligent  in  failing  to  keep  personal 
lookout  when  such  locomotive  was  being  flagged  across  cross- 
ing.    Grace  v.  Minneapolis  &  St.  L.  R.  Co.  (Iowa),  177. 

Engineer's  duty  at  point  where  interurban  railroad  crossed  de- 
fendant's steam  railroad  tracks  at  grade,  as  affected  by  facts 
that  the  crossing  was  protected  by  derailing  devices  and  de- 
fendant had  the  right  of  way.  Grace  v.  Minneapolis  &  St.  I-». 
R.  Co.  (Iowa),  177. 

Engineer's  negligence  was  question  for  jury.  Grace  v.  Min- 
neapolis &  St.  L.  R.  Co.  (Iowa),  177. 

Obstructed  View. 

Care  required  of  railway  at  crossing  where  view  is  obstructed. 
Roanoke  Ry.,  etc.,  Co.  v.  Carroll  (Va.),  110. 

Ordinances. 

Ordinance  requiring  railroads  to  maintain  certain  safe  guards 
at  crossings,  construction  of.  Butler  v.  Southern  Ry.  (S. 
Car.),  496. 

Violation  of  ordinance  in  question,  requiring  railroads  to  main- 
tain certain  safeguards  at  crossings,  is  negligence  per  se. 
Butler  V.  Southern  Ry.  (S.  Car.),  496. 

Presumptions. 

In  action  to  recover  for  death  of  one  killed  by  train  at  crossing, 
negligence  on  part  of  engineer  causing  the  death  will  not  be 
presumed.  Chesapeake  &  O.  Ry.  Co.  v.  Young's  Adm'r  (Ky.)^ 
520. 

Presumption  that  railroad  sued  for  running  train  against  highway 
traveler  at  public  crossing  was  negligent,  there  is  no.  Stuart's 
Adm'r  v.  Xashville,  etc.,  Ry.  Co.  (Ky.),  539. 

Proximate  Cause. 

Fact  that  boy  12  years  old  did  not  notice  lighted  train  by  which 
he  was  struck  does  not  establish  as  matter  of  law  that  failure 
to  give  the  crossing   signals,   by  bell  and  whistle,    was     not 
proximate   cause   of   his   injury.     Northern    Pac.    Ry.    Co.     v, 
Heaton  (C.  C.  A.),  208. 
Where  highway  traveler  was  guilty  of  contributory  negligence 
but    trainmen    failed    to   maintain   lookout   which    would   have 
enabled   them  to   have   avoided   injuring  him.     Schoonover  v. 
Baltimore  &  O.  R.  Co.  (W.  Va.),  531. 
Where  horse  of  one  going  upon  railroad  crossing  is  frightened 
by  negligence  of  engineer  of  the  train  and  runs  upon  the  track, 
resulting  in  the  rider's  death.     Chesapeake  &  O.   Ry.  Co.  v. 
Young's  Adm'r  (Ky.).  520. 
Public  crossing,  evidence  was  insufficient  to  show  that  the  cross- 
ing in  question  was  a.     Chesapeake  &  O.   Ry.  Co.  v.  Young's 
Adm'r  (Ky.),  520. 
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Public  crossing,  what  does  not  constitute.    Chesapeake  &  O.  Ry. 
Co.  V,  Young's  Adm'r  (Ky.),  520. 

Signals. 

Certain  evidence  for  plaintiff,  tending  to  show  that  those  in 
charge  of  street  car  by  which  he  was  struck  were  negligent 
in  failing  to  sound  the  gong,  was  not  negative  testimony. 
Brown  v.  Milwaukee,  etc.,  Co.  (Wis.),  172. 

Comparative  weight  of  positive  and  negative  testimony  as  to 
whether  train  signals  were  given.  Northern  Pac.  Ry.  Co. 
V.  Heaton   (C.   C.   A.),  208. 

Comparative  weight  of  positive  and  negative  testimony  as  to 
whether  train  signals  were  given  ^as  for  jury.  Buckman 
V.  Philadelphia  &  R.  Ry.  Co.  (Pa.),  224. 

Crossing  provided  by  railroad  for  public  use,  but  not  legally 
a  public  crossing.  Schoonover  v.  Baltimore  &  O.  R.  Co. 
(W.  Va.),  531. 

In  action  for  injuries  received  at  crossing  by  engine  running 
60  miles  an  hour,  without  signals,  evidence  sustained  judg- 
ment for  plaintiff.  Fetterolf  v,  Pennsylvania  R.  Co.  (Pa.), 
213. 

Inference  of  negligence  where  traveler  is  killed  by  train  at 
crossing  which  did  not  give  usual  or  statutory  signals  of 
its  approach,  and  there  was  no  eyewitness  of  the  accident. 
Stuart's  Adm'r  v.  Nashville,  etc.,  Ry.  Co.  (Ky.),  539. 

Person  using  private  crossing  was  struck  by  train  by  reason 
of  failure  to  give  statutory  signals  at  a  contiguous  public 
crossing,  liability  of  railroad  where.  Chesapeake  &  O.  Ry. 
Co.  V.  Young's  Adm'r  (Ky.),  520. 

Private  crossings,  duty  to  give  train  signals  when  approaching. 
Chesapeake  &  O.  Ry.  Co.  v.  Young's  Adm'r  (Ky.),  520. 

Proximate  cause  of  person  being  struck  by  train,  when  is  fail- 
ure to  give  statutory  signals  not  the.  Billingsly  v.  Illinois 
Cent.   R.   Co.    (Miss.),  236. 

Question  for  jury  whether  persons  using  private  crossing  had 
right  to  rely  on  train  signals  being  given  for  it.  Chesapeake 
&  O.  Ry.  Co.  V,  Young's  Adm'r  (Ky.),  520. 

Question  for  jury  whether  the  giving  of  a  train  signal  would 
have  arrested  the  attention  of  deceased  and  prevented  the 
accident.  Chesapeake  &  O.  Ry.  Co.  v.  Young's  Adm'r  (Ky.), 
520. 

Testimony  in  question  was  not  negative  in  the  sense  that  it 
was  overborne,  as  matter  of  law,  by  testimony  of  those 
in  charge  of  street  car  that  its  gong  was  sounded  for  the 
crossing.     Coel  v.   Green   Bay  Traction   Co.   (Wis.),  264. 

Under  certain  statutes  of  Kentucky,  signals  must  be  given  of 
the  approach  of  trains  at  public  crossings  attended  by  proper 
slackening  of  their  speed.  Chesapeake  &  O.  Ry.  Co.  v. 
Young's  Adm'r   (Ky.),  520. 

Under  Kentucky  statutes,  signals  must  be  given  of  the  ap- 
proach of  trains  at  public  crossings  attended  by  proper 
slackening  of  their  speed.  Chesapeake  &  O*  Ry.  Co.  v. 
Young's  Adm'r  (Ky.),  520. 

Warning  of  approach  of  train  to  person  seen  at  private 
crossing  must  be  timely.  Fuller  v.  Illinois  Cent.  R.  Co. 
(Miss.),  247. 

Where  testimony  as  to  failure  to  give  signals  of  approach  of 
train,  while  contradicted  by  railroad's  witnesses,  is  of  a 
positive  character  by  witnesses  who  were  listening,  the  ques- 
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tion  of  negligence  in  failing  to  give  them  is  for  jury.     Fet- 
terolf  V.  Pennsylvania  R.  Co.  (Pa.),  213. 

Speed. 

^May  run  trains  at  any  rate  of  speed  over  private  crossings. 
Chesapeake  &  O.  Ry.  Co.  v.  Young's  Adm'r  (Ky.),  520. 

Stop,  Look  and  Listen. 

Evidence  that  place  wTiere  deceased  stopped  before  going  on 
track  was  the  usual  place  for  stopping  to  look  and  listen  for 
trains  was  competent.  Buckman  v.  Philadelphia  &  R.  Ry. 
Co.   (Pa.),  224. 

Not  negligent  as  matter  of  law  to  go  upon  street  car  track 
without  looking  and  listening  for  cars.  Roanoke  Ry.,  etc., 
Co.  V.  Carroll  (Va.),  110. 

One  about  to  cross  railroad  track,  is  not,  as  matter  of  law, 
negligent  for  failure  to  stop  to  look  and  listen,  though  he 
is  bound  to  use  his  senses.  Parker  v.  Des  Moines  City  Ry. 
Co.  (Iowa),  215. 

Person  on  horse  is  not  required  to  stop  it  to  look  and  listen 
for  train  before  going  upon  private  crossing.  Chesapeake 
&  O.  Ry.  Co.  V.  Young's  Adm'r  (Ky.),  520. 

Question  for  jury  whether  deceased  was  guilty  of  contributory 
negligence  in  going  upon  the  track  without  stopping  a  sec- 
ond time  after  having  stopped  140  feet  from  the  crossing. 
Buckman  v,  Philadelphia  &  R.  Ry.  Co.  (Pa.),  224. 

Railroad  employee's  failure  to  look  and  listen  before  cross- 
ing his  company's  tracks,  in  the  performance  of  his  duty, 
is  not,  as  matter  of  law,  contributory  negligence.  Zachary 
V.  North  Carolina  R.  Co.   (N.  Car.),  514. 

Street  railway  tracks,  care  required  of  pedestrian  when  about 
to  cross.     Seattle  Elect.  Co.  v.  Hovden  (C.  C.  A.),  204. 

Traveler  approaching  railroad  crossing  must  not  only  look  in 
both  directions  and  listen  for  approach  of  trains  before  he 
goes  on  track,  but  he  must  continue  to  do  so  until  he  has 
passed  the  point  of  danger.  Chicago,  etc.,  Ry.  Co.  v.  Bat- 
sel   (Ark.),  197. 

Trespassers. 

Where  plaintiff  was  struck  by  an  engine  at  public  street  cross- 
ing, it  was  immaterial  that  he  had  just  previously  been  a 
trespasser  on  the  railroad's  right  of  way.  Chicago,  etc., 
Ry.  Co.  V.  Batsel  (Ark.),  197. 

DAMAGES. 

See  BAGGAGE;  CARRIERS;  DEAD  BODIES;  DEATH 
BY  WRONGFUL  ACT. 

Evidence. 

That  injured  person  was  a  married  man,  and  that  his  family 
consisted  of  himself  and  wife,  five  girls  and  two  boys,'  and 
that  the  boys  were  only  five  and  eight  years  old,  respect- 
ively, was  inadmissible.  Chicago,  etc..  Ry.  Co.  v.  Batsel 
(Ark.),  197. 

Joinder. 

Where  two  or  more  persons  have  separate  interests  in  prop- 
erty, and  sustain  a  separate  damage  thereto,  they  mast  sue 
separately,  even  though  their  several  injuries  were  caused  by 
the  same  act.  St.  Louis,  etc.,  R.  Co.  v.  Dickerson  (Okla.), 
429. 
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DEAD  BODIES. 

Court  properly  charged  that  if  what  was  done  by  defendant's  em- 
ployees was  in  good  faith  and  solely  to  accomplish  an  early 
return  of  the  corpse  of  plaintiffs  daughter,  killed  by  street  car, 
to  him,  and  their  acts  were  not  characterized  by  recklessness 
or  heartlessness,  there  could  be  no  recovery.  Wilde  v,  Mil- 
waukee Elect.  Ry.  &  L.  Co.  (Wis.),  125. 

Evidence  sustained  verdict  for  defendant  in  action  for  alleged 
wrongful  removal  of  dead  body  of  plaintiffs  daughter  from 
place  where  she  was  killed  in  a  collision  with  one  of  defend- 
ant's street  cars.  Wilde  v.  Milwaukee  Elect.  Ry.  &  L.  Co. 
(Wis.),  125. 

Where  minor  was  killed  by  street  car,  her  father  was  entitled  to 
care  and  custody  of  her  corpse,  and  for  any  wrongful  invasion 
of  such  right  the  guilty  party  would  be  liable  in  damages.  Wilde 
V.  Milwaukee  Elect.  Ry.  &  L.  Co.  (Wis.),  125. 

DEATH  BY  WRONGFUL  ACT. 

See  DEAD  BODIES. 

Contributory   Negligence. 

In  action  for  death  of  railroad  employee,  burden  was  on  plain- 
tiff to  show  that  decedent's  own  negligence  did  not  con- 
tribute to  the  accident.  Tatro  v.  Maine  Cent.  R.  Co. 
(Me.),  86. 

Damages. 

Court  did  not  err  in  excluding  from  the  evidence  certain  in- 
terest tables,  offered  to  show  what  a  dollar  would  amount 
to  at  different  rates  of  compound  interest  for  periods  ap- 
proximating decedent's  life  expectancy.  Grace  v.  Minneap- 
olis &  St.  L.  R.  Co.  (Iowa),  177. 

Elements  of  certain  contingencies  of  life  being  entirely  spec- 
ulative, their  omission  from  instruction  on  damages,  in  ac- 
tion for  wrongful  death,  is  not  error,  in  absence  of  request 
on  the  subject.  Grace  r.  Minneapolis  &  St.  L.  R.  Co. 
(Iowa),  177. 

Evidence  of  amount  of  farming  and  trucking  which  had  been 
done  by  deceased,  was  competent  as  bearing  on  question  of 
his  earning  capacity.  Buckman  v.  Philadelphia  &  R.  Ry. 
Co.   (Pa.),  224. 

Instructions  in  question  were  not  erroneous  for  failure  to 
also  charge  the  jury  to  consider  disadvantages,  such  as  ill- 
health,  non-employment,  and  diminution  of  earning  capac- 
ity with  advanced  age,  etc.,  and  in  suggesting  that  the  jury 
might  return  a  verdict  for  any  amount,  not  exceeding 
$15,000,  which  was  the  amount  claimed.  Grace  v.  Minneap- 
olis &  St.  L.  R.  Co.  (Iowa),  177. 

Measure  and  elements  of  damages.  Pittsburgh,  etc.,  Ry.  Co. 
V,   Brown   (Ind.),  660. 

$2,300  was  not  excessive  verdict.  Pittsburgh,  etc.,  Ry.  Co. 
V.  Brown  (Ind.),  660. 

$11,000  was  excessive  verdict,  and  should  be  reduced  to  $8,000. 
Grace  v.  Minneapolis  &  St.  L.  R.  Co.  (Iowa),  177. 

Evidence. 

Mortality  tables.  Pittsburgh,  etc.,  Ry.  Co.  v.  Brown  (Ind.), 
660. 

What  Law  Governs. 

Where  passenger  upon  train  was  killed  in  foreign  state,  ac- 
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tion  for  his  death,  though  brought  in  domestic  fonim,  is 
governed  by  laws  of  the  foreign  state.  Dallas  v.  Illinois 
Cent.   R.   Co.   (Ky.),  32. 

EMPLOYERS'  LIABILITY  ACTS. 

See  NEGLIGENCE. 

Application. 

Certain  federal  employers'  liability  act  was  not  applicable,  as 
deceased   fireman  was  not  engaged   in  interstate  commerce 
when  killed  while  crossing  tracks  to  his  boarding  house  for 
personal   purpose.     Zachary  v.   North   Carolina  R.   Co.    (N. 
Car.),  514. 
Statute  in   question,  making  every   railroad   or  other   corporation 
liable  for  personal  injuries  to  an  employee  sustained  through  any 
defect  in  its  ways,  works,  and  machinery,  when  such  defect  was 
the  result  of  negligence  of  it  or  some  person  intrusted  with  the 
duty  of  keeping  such  ways,  etc.,  in  proper  condition,  merely  re- 
enacted  the   common   law  rule  existing  prior  to  its  enactment. 
Indiana  Union  Traction   Co.  v.   Long   (Ind.),   479. 

EVIDENCE. 

See   CARRIERS;    COMMON    CARRIERS;    STREET    RAIL- 
WAYS. 
"Negative  evidence,"  what  does,  and  does  not,  constitute.     Coel  z-: 
Green  Bay  Traction  Co.   (Wis.),  264. 

Res  Gestae. 

Time,  place,  and   circumstances  under  which  a  statement  of  a 
party  sought  to  be  introduced  in  evidence  was  made  are  al- 
ways  relevant.     Baltimore   &  O.   R.   Co.  v,  Thornton   (C.   C. 
A.),  13. 
Subsequent  precautions.     Chicago  &  E.  R.  Co.  v,  Ponn  (C.  C.  A.), 

711. 

FEDERAL  JURISDICTION. 

See  CARRIERS  OF  PASSENGERS. 

FELLOW  SERVANT. 

See     EMPLOYERS'     LIABILITY     ACTS;     MASTER     AND 
SERVANT. 
Fellow  servant  rule,  effect  of.     Pinckney  v,  Atlantic  C.  L.  R.  Co. 

(S.  Car.),  73. 
Master's   liability   for   negligence   of   fellow    servant.     Waskiewicz 

V.  Milwaukee  Elect,  etc.,  Co.   (Wis.),  490. 
Servant  was  injured  through  concurring  negligence  of  his  fellow 

servant  and  his  master,  liability  of  master  where.     Pinckney  v. 

Atlantic  C.  L.  R.  Co.  (S.  Car.),  73. 

Vice  Principals. 

Person  to  whom  duties  owed  by  master  to  servant  are  delegated. 

Indiana  Union  Traction  Co.  v.  Long  (Ind.),  479. 
Whether  one  is  a  vice  principal  does  not  depend  upon  his  rank, 

but  upon  the  character  of  his  duties.     Indiana  Traction  Co.  v. 

Long   (Ind.),  479. 
Where  decedent,  an  interurban  conductor,  worked  with  a  brake- 
man  whom  he  did  not  employ,  the  conductor  was  not  responsi- 
ble for  the  brakeman's  negligence,  though  they  were  fellow  serv- 
ants.    Grace  v.  Minneapolis  &  St.  L.  R.  Co.  (Iowa),  177. 
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Who  Are. 

Motorman  of  repair  car  of  street  railway  and  the  custodian  of 
tools  therein.  Waskiewicz  v.  Milwaukee  Elect.  Ry.  &  L.  Co. 
(Wis.),  490. 

FENCES. 

Cattle  Guards. 

Duty  of  railroad  to  keep  its  cattle  guards  clear  of  ice  and  snow. 
Yates  V.  Chicago,  etc.,  Ry.  Co.  (Minn.),  135. 
Interurban    trolley    system    was    commercial    railroad    within    the 
statute  in  question,  requiring  railroads  to  be  fenced.     Schlauder 
V.  Chicago,  etc.,  Co.   (111.),  596. 

Personal  Injuries. 

Child's  age  must  be  considered  in  determining  whether  failure 
to  fence  track  was  proximate  cause  of  it  being  struck  by  train. 
Heiting  v.   Chicago,  etc.,   Ry.   Co.   (111.),  229. 

Ordinance  in  question,  making  railroad  liable  on  account  of 
failure  to  fence  tracks  and  construct  cattle  guards,  does  not 
afford  any  protection  to  persons  injured  while  on  track  not 
fenced  as  required.  Heiting  v.  Chicago,  etc.,  Ry.  Co.  (111.), 
229. 

Ordinance  in  question,  requiring  railroads  to  fence  tracks  and 
maintain  certain  safety  appliances  at  crossings,  is  intended 
for  protection  of  persons,  and  failure  of  company  to  fence  its 
tracks  is  evidence  of  negligence  in  action  for  death  of  child 
entering  on  right  of  way  not  properly  fenced.  Heiting  v, 
Chicago,  etc.,  Ry.  Co.   (111.),  229. 

Proximate  cause  of  injury  to  child  struck  by  train  was  rail- 
road's failure  to  maintain  proper  fence.  Heiting  v.  Chicago, 
etc.,  Ry.  Co.   (111.),  229. 

Proximate  cause  of  injury  to  person  on  track,  when  is  failure  to 
fence  railroad  track  as  required  by  ordinance  the.  Heiting  v. 
Chicago,  etc.,  Ry.  Co.   (111.),  229. 

FIRES  SET  BY  LOCOMOTIVES. 

See  COMMON  CARRIERS. 

Burden  of  Proof. 

Of  proving  railroad's  negligence  in  action  at  common  law.  New 
England  Box  Co.  v.  New  York,  etc.,  R.  Co.   (Mass.),  559. 

Was  error  to  instruct  that  "evidence  on  the  part  of  defendant 
that  its  engine  and  appliances  were  in  perfect  condition,  and 
that  the  engine  was  handled  in  a  careful  and  skillful  manner 
by  a  compjetent  engineer  and  fireman,"  overcomes  the  prima 
facie  case  of  the  plaintiff;  and  that  "in  order  to  entitle  the 
plaintiff  to  recover  he  must  show  by  affirmative  evidence  to 
your  satisfaction  that  the  defendant  was  negligent."  Tuttle  v. 
Missouri  Pac.  Ry.  Co.   (Kan.),  553. 

Where  the  fire  was  not  shown  to  have  originated  in  combustible 

material  on  right  of  way,  the  property  owners  must  show  that 

the   fire  was  caused  by  defect  in  engine  or  by  its  negligent 

operation.     Wyatt  v.  Seaboard  A.  L.  Ry.  (N.  Car.),  142. 

Common-law  liability  of  railroad.     New  England  Box  Co.  v.  New 

York,  etc.,  R.  Co.  (Mass.),  559. 

Contributory  Negligence. 

Failure  of  property  owner  to  repair  buildings  destroyed  by  fire 
set  by  sparks  from  railroad  engine,  so  as  to  make  them  less 
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combustible,  or  remove  weeds,  etc.,  from  his  premises,  is  not 
contributory  negligence,  barring  recovery.  Wyatt  v.  Seaboard 
A.  L.  Ry.  (N.  Car.),  142. 

Evidence. 

Of  other  fires  along  the  railroad's  right  of  way  occurring  at  Or 
near  the  time  of  the  fire  in  question  under  similar  circum- 
stances.    Tuttle  V.  Missouri  Pac.  Ry.  Co.  (Kan.),  553. 

That  locomotive  in  question  emitted  large  sparks,  though  it  was 
shown  that  the  spark  arresters  of  all  defendant's  engines  that 
passed  plaintiffs  property  were  in  good  condition.  Louisville 
&  N.  R.  Co.  V.  Neal  (Ky.),  149. 

Origin  of  Fire. 

Question  for  jury  whether  fire  in  question  was  set  through  a 
defective  spark  arrester  on  defendant's  locomotive.  Louisville 
&  N.  R.  Co.  V.  Neal  (Ky.),  149. 

Owner  of  property  destroyed  is  not  bound,  under  statute  in  ques- 
tion, to  give  any  notice  of  his  claim  as  condition  precedent  to 
enforcing  it.  New  England  Box  Co.  v.  New  York,  etc,  R.  Co. 
(Mass.),  559. 

Owner  of  property  injured  cannot  maintain  action  at  common  law 
against  railroad,  but  must  proceed  under  statute  in  question. 
New  England  Box  Co.  v.  New  York,  etc.,  R.  Co.  (Mass.),  559. 

Pleading. 

Complaint  sufficiently  alleged  negligence  in  emitting  sparks  from 
engine  so  that  evidence  of  defects  in  the  engine  was  admis- 
sible.   Wyatt  V.  Seaboard  A.  L.  Ry.  (N.  Car.),  142. 
Statute  in  question  is  applicable  to  all  property,  whether  the  fire 
be  communicated  directly  or  indirectly  from  a  railroad  locomo- 
tive.    New  England  Box  Co.  v.  New  York,* etc.,  R.  Co.  (Mass.). 
559. 

Subrogation. 

Statute  in  question  took  away  right  of  insurance  companies  to 
subrogation  in  case  of  payment  to  property  owner  for  destruc- 
tion by  fire  of  property  along  railroad  right  of  way.  New  Eng- 
land Box  Co.  V.  New  York,  etc.,  R.  Co.  (Mass.),  659. 

FRIGHTENING  TEAMS. 

See  CROSSINGS. 

Burden  of  Proof. 

Burden  is  upon  plaintiff  to  prove  that  proximate  cause  of  her 
injury  was  improper  use  of  train  whistle.  Lyons  r.  Chicago^ 
etc.,  Ry.  Co.  (S.  Dak.),  118. 

Exemplary  Damages. 

For  wanton   disregard   of  driver's  safety,  where  trainmen  con- 
tinue to  sound  whistle   after  they  discover  that  the  noise  is 
frightening  an  animal   being  driven  along  adjoining  highway 
and  it  is  getting  beyond  its  driver's  control.    Alabama  Consol. 
C   &  L  Co.  V.  Cowden  (Ala.),  544. 
Horses  upon  street  or  premises  near  railroad  track  are  frightened 
at  ordinary  appearance  of  train  or  cars  under  careful  manage- 
ment, liability  of  company  where.     Lyons  v.  Chicago,  etc.,  Ry. 
Co.  (S.  Dak.),  118. 

Lookouts. 

In  view  of  S.  Dak.  Civ.  Code,  §  2430,  which  declares  that  the  law 
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never  requires  impossibilities,  engineer  is  not  required  to  keep 
lookout  for  frightened  horses  on  highways  parallel  to  railroad 
track.    Lyons  v.  Chicago,  etc.,  Ry.  Co.  (S.  Dak.),  118. 

Noises. 

Effect  of  mere  proof  of  want  of  necessity  for  the  noises,  where 
plaintiff  was  injured  by  his  mule  becoming  frightened  at  the 
noises  made  by  defendant's  locomotives,  while  passing  near 
highway.    Alabama  Consol.  C.  &  I.  Co.  v.  Cowden  (Ala.),  544. 

Pleading. 

Sufficiency  of  complaint,  in  action  against  railroad  for.  negligence 
in  causing  or  allowing  its  locomotive  to  make  or  continue  to 
make  loud  and  unnecessary  noises  and  thereby  frightening 
plaintiff's  mule.  Alabama  Consol.  C.  &  I.  Co.  v.  Cowlen 
(Ala.),   544. 

Proximate  Cause. 

Proximate  cause  of  injury  in  question  was  the  original  wrong 
in  failing  to  give  statutory  signals  in  time  to  warn  plaintiff 
from  entering  into  place  of  danger;  and  it  was  immaterial  that 
immediate  cause  of  frightening  his  horse  and  causing  him  to 
run  into  the  locomotive  was  the  lawful  blowing  of  the  whistle 
for  next  crossing.     Walling  v.  Central  R.  Co.  (N.  J.),  511. 

Signals. 

Evidence,  in  action  for  frightening  plaintiff's  team  while  he  was 
driving  on  highway  parallel  to  railroad  track,  by  blowing  train 
whistle  where  it  sholild  not  have  been  blown,  and  in  unusual 
manner,  required  directed  verdict  for  defendant.  Lyons  v. 
Chicago,  etc.,  Ry.  Co,  (S.  Dak.),  118. 

Instruction,  from  which  jury  might  understand  that  they  might 
find  for  plaintiff  if  they  believed  that  good  railroading  did  not 
require  whistling  for  private  crossing,  is  erroneous.  Lyons  v. 
Chicago,  etc.,  Ry.  Co.  (S.  Dak.),  118. 

Under  S.  Dak.  Civ.  Code,  §  538,  the  use  of  either  whistle  or  bell 
all  the  time  occupied  by  a  train  in  passing  from  one  public 
crossing  to  another  a  mile  distant  is  permissible  and  the  blow- 
ing for  private  crossing  between  two  of  the  public  crossings 
is  not  negligence.  Lyons  v.  Chicago,  etc.,  Ry.  Co.  (S.  Dak.), 
118. 

GARNISHMENT. 

Service. 

Where  writ  of  garnishment  is  issued  against  railroad,  service 
thereunder,  made  to  its  station  agent,  is,  under  Kirby's  Dig. 
§  6045,  a  proper  service.  Cazort  &  McGehee  Co.  v.  St.  Louis, 
etc.,  R.  Co.   (Ark.),  487. 

Where  railroad  is  made  garnishee,  and  proper  service  had  on  its 
station  agent,  enforcement  of  judgment  by  default  therein  can- 
not be  enjoined  on  ground  that  such  agent  did  not  give  notice 
of  pendency  of  the  action  to  proper  officers  of  the  railroad.  Ca* 
zort  &  McGehee  Co.  v,  St.  Louis,  etc.,  R.  Co.  (Ark.),  487. 

IMPUTED  NEGLIGENCE. 

See  NEGLIGENCE. 
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INDEPENDENT  CONTRACTORS. 
Who  Arc. 

Person  in  question  was  independent  contractor,  and  for  any  neg- 
ligence of  himself  or  his  servant  in  setting  of  a  rocket  during 
an  exhibition  of  fire  works  in  a  pleasure  resort  owned  or  con- 
trolled by  defendant  street  railway,  the  latter  was  not  liable. 
Reisman  v.  Public  Service  Corp.  (N.  J.),  708. 

INTERSTATE  COMMERCE. 

See  CARRIERS  OF  LIVE  STOCK;  EMPLOYERS'  LIABIL- 
ITY ACTS;  LEASES  AND  RUNNING  POWERS;  RAIL- 
ROAD COMMISSIONS. 

Rates. 

Mere  filing  of  schedule  of  rates  with  Interstate  Commerce  Com- 
mission raises  no  inference  that  the  Commission  agrees  to 
such  rates,  or  to  all  the  proposed  conditions  of  shipment. 
Cramer  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  751. 

Mere  filing  schedule  of  rates  with  Interstate  Commerce  Coni- 
mission  will  not  validate  a  condition  in  such  schedule  limiting 
carrier's  liability  for  negligence,  by  means  of  an  agreed  valua- 
tion of  the  goods  shipped,  and  thus  abrogate  Iowa  Code,  §  2074, 
which  makes  such  a  contract  void.  Cramer  v.  Chicago,  etc., 
Ry.  Co.  (Iowa),  751. 

Rebates. 

When  interstate  shipment  was  made  under  contract  providing 
that  if  the  stock  shipped  was  injured  shipper  should  obtain  no 
compensation  beyond  an  agreed  valuation,  a  decision  that  the 
agreement  as  to  valuation  was  invalid  does  not  give  the  ship- 
per a  rebate,  but  only  compensation  for  loss  suffered,  which 
is  not  a  lower  rate  than  he  is  entitled  to.  Cramer  v.  Chicago, 
etc.,  Ry.  Co.   (Iowa),  761. 

State  Regulation. 

Validity  of  act  in  question  of  Legislature  of  Oklahoma  Territory 
of  1905,  imposing  upon  railroads  penalty  of  $1  per  day  for  fail- 
ure to  furnish  cars  within  four  days  after  they  are  demanded. 
Chicago,  etc.,  Ry.  Co.  v.  Beatty  (Okla.),  739. 

Validity  of  Iowa  Code,  §  2074,  providing  that  no  contract,  etc., 
shall  exempt  any  railroad  from  liability  of  a  common  carrier, 
etc.     Cramer  v,  Chicago,  etc.,  Ry.  Co.  (Iowa),  751. 

Validity  of  order  regularly  entered  by  Railroad  Commission  of 
Michigan,  by  virtue  of  statutes  in  question,  requiring  two  rail- 
roads to  connect  their  tracks  at  such  a  point  in  a  certain  vil- 
lage as  they  should  agree  upon  as  the  most  desirable,  and 
thereafter  interchange  cars  and  passenger  traffic.  Michigan 
R.  Commission  v.  Michigan  Cent.  R.  Co.  (Mich.),  745. 

What  Is. 

Railroad  whose  tracks  lay  wholly  within  certain  state  did  not, 
by  leasing  its  tracks  to  railroad  engaged  in  interstate  com- 
merce, itself  engage  in  interstate  commerce.  Zachary  v.  North 
Carolina  R.  Co.  (N.  Car.),  514. 

JOINDER. 

See  DAMAGES. 

LAST  CLEAR  CHANCE. 

See  NEGLIGENCE. 
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See  INTERSTATE  COMMERCE. 
Lessee  of  certain  railroad  succeeds  to  its  right  to  lay  double  track 
on  land  acquired  by  grant  for  its  right  of  way.     Earnhardt  v. 
Southern  Ry.  Co.  (N.  Car.),  584. 

Lessor's  Liability. 

Lessor  of  railroad  is  responsible  for  all  negligence  in  conduct 
of  the  business  of  the  road,  regardless  of  whether  such  acts 
occur  in  intrastate  or  interstate  commerce.  Zachary  v.  North 
Carolina  R.  Co.  (N.  Car.),  514. 

Liability  of  railroad  which  has  leased  to  lumber  company  the 
right  to  use  its  tracks  only  for  logging  trains,  under  the  su- 
perintendence of  the  lessee,  for  death  of  one  riding  on  a  log- 
ging train  of  the  lumber  company.  Johnson  v.  Louisiana  Ry. 
&  Nav.  Co.  (La.),  27. 

LICENSEES. 

See  LOGGING  RAILROADS;  TRESPASSERS. 

Assumption  of  Risk. 

Where  employee  of  shipper  unloading  cars  on  side  track  was 
notified  by  trainmen  intending  to  move  train  to  couple  to  the 
cars  to  leave  the  cars,  he  assumed  the  risks  attendant  on  the 
bumping  of  the  train,  resulting  from  the  making  of  the  coup- 
ling.    Louisville  &  N.  R.Co.  v.  Hay's  Adm'r  (Ky.),  362. 

Contributory  Negligence. 

Care  required  of  licensee  when  using  railroad's  yards  as  road- 
way.    Southern  Ry.  Co.  v.  Sanders  (Ky.),  345. 

Employee  of  Pullman  car  company  passing  between  railroad 
company's  cars  standing  on  tracks  in  Pullman  car  company's 
yard.    Gatta  v.  Philadelphia,  etc.,  R.  Co.  (Del.),  97. 

Laborer  unloading  cars  on  side  track,  after  being  notified  by 
trainmen  intending  to  move  train  to  couple  to  the  cars  to  leave 
the  carsj  must  exercise  ordinary  care  to  protect  himself  from 
danger  from  the  bumping  resulting  from  making  the  coupling. 
Louisville  &  N.  R.  Co.  v.  Hay's  Adm'r  (Ky.),  362. 

Licensee  in  railroad's  yards,  after  being  warned  of  engine's  ap- 
proach, going  upon  track  so  close  to  it  that  injury  to  him  could 
not  be  averted,  even  if  sufficient  lookout  had  been  maintained. 
Southern  Ry.  Co.  v.  Sanders  (Ky.),  345. 

Licensee  in  railroad's  yards,  because  of  intoxication,  failing  to 
exercise  such  care  as  might  ordinarily  be  expected  of  sober 
person  of  ordinary  prudence,  effect  of.  Southern  Ry.  Co.  v, 
Sanders  (Ky.),  345. 

Person  employed  in  yard  of  Pullman  car  company  could  assume 
that  railroad  company,  when  shifting  cars  in  the  yard,  would 
give  the  customary  warning.  Gatta  v,  Philadelphia,  etc.,  R. 
Co.  (Del.),  97. 

Question  for  jury  whether  employee  of  shipper,  killed  while  un- 
loading cars,  was  negligent  in  failing  to  put  himself  in  place 
of  safety  after  notice  that  switching  would  be  done.  Louis- 
ville &  N.  R.  Co.  V.  Hay's  Adm'r  (Ky.),  362. 

Degree  of  Care. 

Care  due  from  trainmen  to  employees  of  shipper  unloading  cars 
on  side  track.  Louisville  &  N.  R.  Co.  v.  Hay's  Adm'r  (Ky.), 
362. 

Care  due  from  trainmen  to  licensees  on  track.  Adkins,  Adm'r 
V.  Big  Sandy  &  C.  R.  Co.  (Ky.),  261. 
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resulting  therefrom,  must  be  actual.  Chicago,  &  E.  R.  Co.  v. 
Ponn  (C.  C.  A.),  711. 

Jerking  and  bumping  of  freight  cars  in  switching,  switchman 
assumes  risk  of  injury  from.  Louisville  &  N.  R.  Co.  v.  Green- 
well's  Adm'r  (Ky.),  60. 

Risk  of  injury  resulting  to  sectionman  from  the  sack  tipping 
over,  where  foreman  allowed  one  of  the  sectionmen  on  the 
car,  to  place  a  sack  of  coal  on  a  hand  car.  Fitzpatrick  v, 
Louisville  &  N.  R.  Co.   (Ky.),  53. 

Switchman  with  knowledge  from  long  service  that  most  of  the 
side  tracks  in  part  of  yard  in  which  he  was  injured  by  derail- 
ment were  built  upon  "made  ground."  Anderson  v,  Michigan 
Cent.  R.  Co.  (Mich.),  79. 

Burden  of  Proof. 

Burden  is  on  employer  to  show  existence  of  rule  requiring  em- 
ployee to  protect  himself,  and  the  latter's  violation  of  it  when 
injured.     Pinckney  v.  Atlantic  C.  L.  R.  Co.  (S.  Car.),  73. 

In  action  for  death  of  railroad  employee,  burden  was  on  plain- 
tiff to  show  negligence  in  delaying  medical  treatment.  Tatro 
V,  Maine  Cent.  R.  Co.  (Me.),  86. 

Servant  must  show  that  his  injury  was  caused  by  some  neglect 
of  the  master  or  of  some  employee  whose  negligence  is  im- 
putable to  the  master.  Louisville  &  N.  R.  Co.  v,  Greenwell's 
Adm'r  (Ky.),  60. 

Where  injury  to  employee  from  piece  of  rock  striking  him  in  his 
eye,  while  driving  crushed  ballast  under  railroad  tie  with 
tamping  pick,  was  evidently  the  result  of  accident  for  which 
the  evidence  fails  to  account,  nonsuit  is  properly  granted. 
Whitener  v.  Carolina,  etc.,  R.  Co.  (N.  Car.),  723. 

Contributory  Negligence. 

Age  and  experience  of  injured  servant  should  be  considered  by 
jury.     St.   Louis,  etc.,  Ry.  Co.  v.  Aiken   (Ark.),  470. 

Care  required  of  railroad  employee  to  discover  approaching: 
train  before  attempting  to  cross  his  company's  tracks  in  the 
performance  of  his  duty.  Zachary  v.  North  Carolina  R.  Co. 
(N.  Car.),  514. 

Car  repairer  working  under  car  in  disregard  of  rule  requiring: 
him  to  protect  himself  by  posting  flag  at  head  of  track.  Pinck- 
ney V.  Atlantic  C.  L.  R.  Co.  (S.  Car.),  73. 

Evidence  was  sufficient  to  warrant  finding  that  the  man  who  or- 
dered deceased  railroad  employee  to  go  on  the  train  in  ques- 
tion was  in  charge  of  it  and  had  authority  to  control  its  move- 
ments, and  that  deceased  in  obeying  such  directions  was 
not  violating  orders  of  defendant's  superintendent.  Adams  v. 
Kinston,  etc.,  Co.  (N.  Car.),  76. 

Fireman,  after  cleaning  and  oiling  his  engine,  killed  by  switch 
engine  while  crossing  tracks  in  railroad  yard,  while  going  to 
his  boarding  house,  where  such  engine  was  moving  without 
any  light  or  flagman,  and  another  engine  nearby  was  making 
very  loud  noise,  and  the  night  was  very  dark.  Zachary  v. 
North  Carolina  R.  Co.  (N.  Car.),  614. 

In  action  against  railroad  for  injury  to  its  employee  struck  by 
backing  engine  in  its  yards,  evidence  was  insufficient  to  show 
contributory  negligence.  Cincinnati,  etc.,  Ry.  Co.  v,  Richard- 
son (Ky.),  466. 

In  action  for  injuries  to  assistant  engine  hostler  while  aiding  to 
bring  an  engine  to  roundhouse,  the  evidence  supported   find- 
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ing  of  freedom  from  contributory  negligence.  St.  Louis,  etc., 
Ry.  Co.  V,  Aiken  (Ark.),  470. 

Of  servant  is  question  for  jury,  when  contributory  negligence. 
Chicago  &  E.  R.  Co.  v,  Ponn  (C.  C.  A.),  711. 

Question  for  jury  where  switchman  was  injured  by  being 
crushed  between  car,  on  side  of  which  he  was  riding,  and 
lumber  piled  along  track,  when  the  car  was  derailed.  Ander- 
son V,  Michigan  Cent.  R.  Co.  (Mich.),  79. 

Right  of  assistant  when  helping  to  take  engine  to  roundhouse 
to  rely  on  fact  that  hostler  is  required  to  give  signals  before 
moving  the  engine.  St.  Louis,  etc.,  Ry.  Co.  v,  Aiken  (Ark.), 
470. 

Defects. 

Master  is  only  chargeable  with  constructive  knowledge  of  such 
defects  as  he  might  have  discovered  by  use  of  ordinary  care. 
Indiana  Union  Traction  Co.  v.  Long  (Ind.),  479. 

Employment  Contract 

Authority  of  railroad's  agent  to  agree,  in  consideration  of  set- 
tlement of  cause  of  action  for  injuries,  to  furnish  permanent 
employment.     Louisville  &  N.  R.  Co.  v.  Cox  (Ky.),  457. 

Definiteness  of  contract  to  give  permanent  employment.  Louis- 
ville &  N.  R.  Co.  V.  Cox  (Ky.),  457. 

Employee  was  liable  to  discharge  for  any  one  of  certain  causes, 
though  his  employer,  a  railroad  company,  had  agreed  to  give 
him  permanent  employment  as  part  consideration  for  a  settle- 
ment for  his  injuries.  Louisville  &  N.  R.  Co.  v.  Cox  (Ky.), 
457. 

Mutuality  of  settlement  where  plaintiff  surrendered  cause  of  ac- 
tion for  injuries  in  consideration  of  $500,  and  defendant's  agree- 
ment to  give  him  permanent  employment.  Louisville  &  N.  R. 
Co.  V.  Cox  (Ky.),  457.^ 

Public  policy  does  not  prevent  public  service  corporation  from 
entering  into  valid  contract  to  give  employee  permanent  em- 
ployment.    Louisville  &  N.  R.  Co.  v.  Cox  (Ky.),  457. 

Return  of  consideration,  in  action  ^r  breach  of.  Louisville  & 
N.  R.  Co.  V.  Cox  (Ky.),  457. 

Where,  as  part  of  the  consideration  of  a  contract  for  settlement 
of  cause  of  action  for  injuries  to  servant,  it  was  agreed  that  he 
should  have  "permanent  employment"  as  a  switch  tender,  it 
was  implied  that  the  employment  should  continue  only  as  long 
as  defendant  railroad  continued  in  business  at  the  place  where 
he  was  employed,  and  he  remained  willing  and  able  to  render 
the  services  properly,  and  conformed  to  defendant's  rules. 
Louisville  &  N.  R.  Co.  v.  Cox  (Ky.),  457. 

Where  plaintiff  worked  for  defendant  railroad  under  contract 
to  give  him  permanent  employment,  he  had  not  the  right  to 
stop  work  at  pleasure.  Louisville  &  N.  R.  Co.  v.  Cox  (Ky.), 
457. 

Medical  Treatment. 

In  an  action  for  death  of  railroad  employee,  evidence  was  insuffi- 
cient to  show  negligence  of  company  in  delaying  medical  treat- 
ment, etc.,  after  accident.     Tatro  v.  Cent.  R.  Co.  (Me.),  86. 

Negligence. 

In  action  for  injuries  to  assistant  engine  hostler,  jury  could  find 
that  the  hostler  was  negligent,  authorizing  recovery  for  such 
injuries.     St.  Louis,  etc.,  Ry.  Qo.  v.  Aiken  (Ark.),  470. 
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Nonassignable  Duties. 

Master  cannot  by  delegating  duties  he  owes  to  a  servant  relieve 
himself  from  responsibility.  Indiana  Union  Traction  Co.  v. 
Long  (Ind.),  479. 

Objects  Near  Track. 

Question  for  jury  whether  railroad  was  negligent  in  permitting 
gauge  of  track  less  than  4  feet  8^  inches  at  a  curve,  in  action 
for  switchman's  death  by  derailment  of  train  on  switch,  crush- 
ing him,  when  on  side  of  car,  against  lumber  pile.  Anderson 
V.  Michigan  Cent.  R.  Co.  (Mich.),  79. 

Where  lumber,  between  which  and  a  car  a  switchman  was 
crushed  when  the  car  was  derailed,  while  he  was  riding  on  the 
side  of  it,  was  piled  at  usual  distance  from  the  switch,  negli- 
gence could  not  be  claimed  in  piling  the  lumber  so  near  the 
switch  that  a  derailed  car  could  possibly  come  in  contact  with 
it.    Anderson  v.  Michigan  Cent.  R.  Co.  (Mich.),  79. 

Presumptions. 

In  action  against  railroad  for  death  of  its  servant  due  to  a  col- 
lision between  trains,  the  collision  itself  raises  a  presumption 
of  negligence.     Adams  «/.  Kinston,  etc.,  Co.  (N.  Car.),  76. 
Question  for  jury  whether  injury  sued  for  resulted  from  defend- 
ant's, a  fellow  servant's,  or  plaintiff's  own  negligence.    Pinckney 
V.  Atlantic  C.  L.  R.  Co.  (S.  Car.),  73. 

Relief  Department. 

Acceptance  of  benefits  by  injured  employee  as  affected  by  fraud 
or  undue  influence,  effect  of.  King  v.  Atlantic  C.  L.  R.  Co.  (N. 
Car.),  433. 

Acceptance  of  benefits  by  injured  employee,  effect  of.  King  v. 
Atlantic  C.  L.  R.  Co.  (N.  Car.),  433;  Wacksmuth  v.  Atlantic 
C.  L.  R.  Co.  (N.  Car.),  450.  >> 

Evidence  in  question  was  admissible  on  the  issue  whether  the 
injured  railroad  employee  was  relieved  from  legal  effect  of 
his  acceptance  of  benefits  from  relief  fund.  Wacksmuth  v. 
Atlantic  C.  L.  R.  Co.  XN.  Car.),  450. 

Insurance  business,  railroad  maintaining  relief  department  for 
payment  of  benefits  to  its  injured  employees  who  become  mem- 
bers is  not  thereby  engaging  in  the.  King  v.  Atlantic  C.  L.  R. 
Co.  (N.  Car.),  433. 

Rules. 

Violation  of  rule  by  hostler,  while  taking  engine  to  and  from 
roundhouse,  not  to  move  an  engine  before  receiving  a  signal 
from  his  assistant,  and  without  sounding  bell  or  whistle,  is 
negligence  per  se,  whether  he  was  aware  of  the  assistant's 
perilous  position  or  not.  St.  Louis,  etc.,  Ry.  Co.  v.  Aiken 
(Ark.),  470. 

Switching. 

Evidence  in  action  by  switchman  for  personal  injuries  by  falling 
from  top  of  freight  car  which  was  being. switched  did  not  show 
negligence  by  the  railroad.  Louisville  &  N.  R.  Co.  v.  Green- 
well's  Adm'r  (Ky.),  60. 

Ordinary  jerking  and  bumping  of  freight  cars  in  switching  in 
yards  is  not  negligence  permitting  recovery  for  injuries  to 
switchman  jerked  therefrom.  Louisville  &  N.  R.  Co.  v.  Green- 
well's  Adm'r  (Ky.),  60. 
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That  train  on  which  decedent  was  working,  at  time  he  was  killed 
in  a  collision  was  running  backward,  before  daylight,  with  no 
man  or  liglit  on  rear  car,  was  evidencj  of  negligence.  Adams  v. 
Kinston,  etc.,  Co.  (N.  Car.),  76. 

Tracks  and  Roadbed. 

Liability  of  street  railway  for  its  employee's  injuries  as  affected 
by  its  actual  or  constructive  knowledge  that  its  roadway  was 
defective.  Indiana  Union  Traction  Co.  v.  Long  (Ind.),  479. 

Street  car  company  must,  in  exercise  of  ordinary  care,  take  no- 
tice of  liability  of  wooden  ties  to  decay,  and  use  ordinary  care 
to  guard  against  its  track  becoming  unsafe  from  such  cause. 
Indiana  Union  Traction  Co.  v.  Long  (Ind.),  479. 

Street  car  company  owes  to  its  employees  duty  of  using  ordinary 
care  to  furnish  and  maintain  reasonably  safe  roadbed  and 
tracks,  the  duty  being  continuous.  Indiana  Union  Traction 
Co.  V.  Long  (Ind.),  479. 

Ultra  Vires. 

Where  servant  of  street  railway  was  working  upon  repair  car 
which  was  carrying  materials  for  the  reconstruction  of  the 
tracks,  the  mere  fact  that  the  use  of  the  repair  car  was  illegal, 
would  not  give  the  servant  right  of  action.  Waskiewicz  v. 
Milwaukee  Elect.  Ry.  &  L.  Co.  (Wis.),  490. 

Vice  Principal's  Knowledge. 

Track  foreman's  knowledge  of  defective  condition  of  track  as 
notice  to  street  car  company.  Indiana  Union  Traction  Co.  v. 
Long  (Ind.),  479. 

Warn  and  Instruct 

Master's  duty  to  warn  servants  of  existence  of  defects.  Indiana 
Union  Traction  Co.  v.  Long  (Ind.),  479. 

Work  Place. 

Where  boy  employed  by  defendant  in  its  roundhouse  was  struck 
by  pilot  of  engine,  which  projected  beyond  edge  of  turntable, 
evidence  sustained  finding  that  defendant  was  negligent  in 
failing  to  provide  reasonably  safe  place  for  such  employee  to 
work.    Chicago  &  E.  R.  Co.  v.  Ponn  (C.  C.  A.),  711. 

MEDICAL  TREATMENT. 

See  RAILROADS. 

MINORS. 

See  CHILDREN. 

MUNICIPAL  CORPORATIONS. 

See  RAILROADS  IN  STREETS. 

NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  CARRIERS;  CONTRIBU- 
TORY NEGLIGENCE;  CROSSINGS;  FENCES;  FIRES 
SET  BY  LOCOMOTIVES;  FRIGHTENING  TEAMS;  IN- 
DEPENDENT CONTRACTORS;  LICENSEES;  MASTER 
,  AND  SERVANT;  RAILROADS  IN  STREETS;  STATIONS 
AND  DEPOTS;  STOCK,  INJURIES  TO;  TRESPASSERS. 

Accident. 

Accident,   definition   of.     Indiana   Union   Traction   Co.   v.   Long 

(Ind.),  479. 
43  R  R  R— 53 
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Comparative  Negligence. 

Miss.  Laws  1910,  c.  135,  establishing  comparative  negligence  doc- 
trine, is  inapplicable  to  personal  injury  sustained  prior  to 
passage  of  such  act.  Fuller  v,  Illinois  Cent.  R.  Co.  (Miss.), 
247. 

Definitions. 

No  act  which  the  majority  of  men  would  do  under  siniilar  cir- 
cumstances, and  which  is  usually  done  with  safety,  is  negli- 
gence per  se.    Lawyer  v.  Los  Angeles  Pac.  Co.  (Cal.),  92. 

Imputed  Negligence. 

Abrogation  of  the  fellow  servant  rule  as  to  railroad  employees 
does  not  render  the  negligence  of  interurban  brakeman,  by 
which  his  conductor  was  killed,  imputable  to  the  conductor. 
Grace  v.  Minneapolis  St.  L.  R.  Co.  (Iowa),  177. 

Negligence  of  driver  could  not  be  imputed  to  plaintiff  when  she 
was  in  vehicle  driven  by  her  brother  as  a  guest.  Walsh  v. 
Altoona,  etc.,  Ry.  Co.  (Pa.),  167. 

Negligence  of  neither  husband  or  his  servant  can  be  imputed  to 
the  wife  in  case  she  is  injured  by  his  and  another's  concurring 
negligence.     Moon  v.  St.  Louis  Transit  Co.  (Mo.),  190. 

Servant's  negligence  is  imputable  to  his  master.  Moon  v,  St. 
Louis  Transit  Co.  (Mo.),  190. 

Last  Clear  Chance. 

Application  of  doctrine,  rule  as  to.  Roanoke  Ry.,  etc.,  Co.  v. 
Carroll  (Va.),  110. 

Ordinary  Care. 

What  is  as  affected  by  the  degree  of  danger.  Louisville,  etc.. 
Tract.  Co.  v.  Walker  (Ind.),  620. 

Pleading. 

Declaration  charging  only  negligent  operation  of  car  does  not 
authorize  recovery  for  mere  negligence  in  using  defectively 
equipped  car.    Lemay  v.  Springfield  St.  Ry.  Co.  (Mass.),  152. 

Presumptions. 

Presumption  that  every  person  will  perform  his  legal  and  con- 
tract duties,  right  to  rely  upon.  Scnlauder  v,  Chicago,  etc.,  Co. 
(111.),  696. 

Proximate  Cause. 

Definition  of.     Heiting  v.  Chicago,  etc.,  Ry.  Co.  (111.),  229. 

Negligence,  to  warrant  recovery,  must  be  proximate  cause  of  the 
injury  sued  for;  and  for  it  to  constitute  proximate  cause,  there 
must  be  causal  connection  between  such  injury  and  the  negli- 
gence.    Billingsly  v.  Illinois  Cent.  R.  Co.   (Miss.),  236. 

Two  negligent  acts  may  concur  to  constitute  the  proximate  cause 
of  an  injury.     Coel  v.  Green  Bay  Traction  Co.  (Wis.),  264, 
Question  for  jury,  when  is  negligence  a.    Brown  v.  Milwaukee,  etc., 

Co.  (Wis.),  172. 

ORDINANCES. 

See  CROSSINGS.  « 

PARTNERSHIP. 

Fact  that  defendant  railroad  owned  greater  part  of  the  stock  of 
another  company,  and  same  person  was  president  of  both  cor- 
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porations,  did  not  of  itself  make  them  partners,  nor  did  it  make 
them  agents  of  each  other.  Southern  Pac.  R.  Co.  v.  W.  T. 
Meadors  &  Co.  (Tex.),  771. 

PASSENGERS. 

See  CARRIERS  OF  PASSENGERS. 

PENAL  STATUTES. 

See  INTERSTATE  COMMERCE. 

PERSONAL  INJURIES. 

See  ACCIDENTS  ON  TRACK;  CARRIERS;  CROSSINGS; 
DAMAGES;  FENCES;  LICENSEES;  MASTER  AND 
SERVANT. 

Damages. 

$8,750  was  such  excessive  verdict  as  to  indicate  passion  or  preju- 
dice.    Cincinnati,  etc.,  Ry.  v.  Richardson   (Ky.),  466. 

$17,000  was  excessive  verdict;  and  error  in  the  admission  of 
certain  evidence  would  be  cured  by  remission  of  all  the  ver- 
dict except  $7,000.    Chicago,  etc.,  Ry.  Co.  v.  Batsel  (Ark.),  197. 

Evidence. 

When  plaintiff's  expert  medical  evidence  stands  much  upon  same 
footing  as  would  that  of  expert  accountant,  named  by  one 
litigant,  in  a  case  in  which  the  other  litigant  has  been  denied 
all  acCtss  to  the  account  constituting  the  subject  of  the  litiga- 
tion.    Grant  v.  New  Orleans  Ry.  &  L.  Co.  (La.),  628. 

PRESCRIPTION. 

See  ADVERSE  POSSESSION. 

PROCESS. 

See  VENUE. 

PROXIMATE  CAUSE. 

See  NEGLIGENCE. 

RAILROAD  COMMISSIONS. 

See  STATIONS  AND  DEPOTS. 

Burns'  Ann.  St.  1908,  §§  5206,  5533,  5540,  gives  implied  authority 
to  Railroad  Commission  to  require  carrier  to  move  car  from 
connecting  line  to  its  public  tracks.  Chicago,  I.  &  L.  Ry.  Co.  v. 
Railroad  Commission  (Ind.),  783. 

Constitutionality  of  statute  creating  Railroad  Commission  of  In- 
diana. Chicago,  I.  &  L.  Ry.  Co.  v.  Railroad  Commission  (Ind.), 
783. 

Orders. 

Where  petition  of  shippers  filed  with  state  Railroad  Commission 
prayed  for  an  order  requiring  railroads  maintaining  physical 
connection  in  a  city  to  file  reasonable  rates  for  switching  of 
car  load  traffic  between  their  lines,  an  order  of  the  commission, 
fixing  a  tariff  per  car  load  for  the  movement  of  all  commodi- 
ties in  car  loads  in  the  switching  services,  must  be  construed 
as  applicable  only  to  interstate  commerce.  Chicago,  I.  &  L- 
Ry.  Cfo.  V.  Railroad  Commission  (Ind.),  783. 

Powers. 

Power  of  Railroad   Commission,   under   Burns'  Ann.    St.     1908, 
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§  5537c,  to  modify  any  of  its  orders  and  correct  its  own  errors. 
Chicago,  I.  &  L.  Ry.  Co.  v.  Railroad  Commission  (Ind.),  783. 

Rates. 

Sufficiency  of  complaint  in  action  by  railroad  maintaining  phys- 
ical connection  with  another  railroad  company  in  the  city  to 
enjoin  Railroad  Commission  from  enforcing  order  establishing 
switching  tariffs  for  the  city  for  the  movement  of  all  commod- 
ities in  car  load  lots  from  interchange  track  to  points  of 
loading  and  unloading.  Chicago,  I.  &  L.  Ry.  Co.  v.  Railroad 
Commission  (Ind.),  783. 

Remedies.  ' 

Burns'   Ann.   St.    1908,    §   5206,   empowers   Railroad    Commission 
fixing  switching  charges  between  two  railroad  companies  main- 
taining physical  connection  at  a  city  to  grant  relief  on  applica- 
tion of  one  of  the  companies  on  the  ground  that  it  does  not 
have  facilities   sufficient  to  handle  the  business  of  the  other 
company.     Chicago,  I.  &  L.  Ry.  Co.  v.  Railroad  Commission 
(Ind.),  783. 
Under  Burns'  Ann.  St.  1908,  §§  5206,  5333,  an  order  of  State  Railroad 
Commission  fixing   switching  rates  between  railroad  companies 
maintaining  physical  connection  at  a  city  and  requiring  ^  com- 
pany to  receive  at  the  city  freight  carried  there   by  the  other 
company  and  deliver  it  to  industries  located  on  its  public  and 
private  tracks,   is   not  invalid  as   depriving  the  company  of  its 
property  rights  in  violation  of  the  fourteenth  amendment  to  the 
federal  constitution.    Chicago,  I.  &  L.  Ry.  Co.  v.  Railroad  Com- 
mission (Ind.),  783. 

RAILROADS. 

See  ADVERSE  POSSESSION;'  CARRIERS;  FENCES;  GAR- 
NISHMENT;  LEASES  AND  RUNNING  POWERS;  LOG- 
GING RAILROADS;  PARTNERSHIP;  RIGHT  OF  WAY; 
VENUE. 
Physician's  malpractice  in  treating  him,  liability  of  one  who,  volun- 
tarily and  gratuitously,  furnishes  physician  in  his  employ  to  treat 
a  person  for  such.    Ballard  v,  Chesapeake  &  O.  Ry.  Co.  (Ky.),  58. 

What  Are. 

Interurban  trolley  svstem  was  a  commercial  railroad.  Schlauder 
V.  Chicago,  etc.,  Cfo.  (111.),  596. 

RAILROADS  IN  STREETS. 

Accidents  on  Track. 

Railroad  may  be  found  negligent  in  backing  cars  through  city 
at  six  to  ten  niiles  an  hour,  without  giving  warning  of  their 
approach  or  maintaining  lookout  on  train.  Bourrett  v.  Chicago 
&  N.  W.  Ry.  Co.  (Iowa),  128. 

Contributory  Negligence. 

Sixteen  year  old  boy  was  guilty  of  in  running  toward  switch 
tracks,  in  pursuing  ball,  without  ascertaining  whether  cars  were 
approaching.  Bourrett  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa), 
128. 

Last  Clear  Chance. 

Railroad,  in  action  for  injury  to  pedestrian,  was  not  liable  under 
the  last  clear  chance  doctrine,  in  not  having  a  lookout  on  the 
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train  from  the  point  of  collision  to  the  point  of  injury.     Bour- 
rett  V,  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  128. 

Police  Power. 

Lights  which  are  unnecessary  for  protection  of  traveling  public 
on  account  of  the  operation  of  trains  on  elevated  tracks, 
though  such  tracks  darken  the  streets,  city  cannot  compel  rail- 
road to  maintain.  City  of  Chicago  v.  Pennsylvania  Co.  (III.), 
579. 

RIGHT  OF  WAY. 

See  ADVERSE  POSSESSION;  LEASES  AND  RUNNING 
POWERS. 

Adverse  Possession. 

If  original  owner  granted  the  right  of  way  in  question,  subse- 
quent use  thereof  by  him  of  his  successors  did  not  affect  the 
company's  rights.  Earnhardt  v.  Southern  Ry.  Co.  (N.  Car.), 
584. 

Charters. 

Railroad  charter  provisions  fixing  width  of  right  of  way  should 
be  construed  in  the  light  of  conditions  existing  when  the 
charter  was  granted.  Earnhardt  v.  Southern  Ry.  Co.  (N. 
Car.),  584. 

Color  of  Title. 

Color  of  title  in  railroad,  what  did  not  constitute.  Illinois  Cent. 
R.  Co.  V,  Noyes  (III.),  154. 

Grant. 
Presumption  under  statute  in  question,  that  former  owner  of 
land  granted  a  railroad  right  of  way  over  it,  where  it  does  not 
appear  that  a  proposed  new  track  would  interfere  with  any 
dwelling,  etc.,  existing  when  the  right  of  way  was  granted. 
Earnhardt  v.  Southern  Ry.  Co.  (N.  Car.),  584. 

Width. 

Railroad  was  not  bound  from  the  first  to  use  full  width  of  right 
of  way  acquired  by  grant,  and  could  use  such  parts  as  were 
required  from  time  to  time.  Earnhardt  v.  Southern  Ry.  Co. 
(N.  Car.),  584. 

SALES. 

See  COMMON  CARRIERS. 

SERVICE  OF  PROCESS. 

See  GARNISHMENT. 

STATIONS  AND  DEPOTS. 

See  CARRIERS  OF  PASSENGERS. 

Carrier  maintaining  or  suffering  the  maintenance  of  several  ways 
of  ingress  and  egress  to  and  from  its  stations  must  keep  them  all 
in  a  reasonable  state  of  repair.  Carter  v.  Rockford  &  I.  Ry.  Co. 
(Wis.).  45. 

Facilities,  Duty  to  Provide. 

By  section  26,  art.  9,  of  the  constitution  of  Oklahoma,  the  duty 
is  expressly  imposed  upon  every  railroad  company  to  provide 
and  maintain  depots,  etc.  St.  Louis  &  S.  F.  .R.  Co.  v.  Sutton 
(Okla.),  403. 
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Supervision  by  Corporation  Commission  of  Oklahoma.  St.  Louis 
&  S.  F.  R.  Co.  V.  Sutton  (Okla.),  403. 

Under  the  common  law,  carrier  was  under  no  obligation  to  pro- 
vide buildings  for  receiving,  handling,  and  storing  of  freight, 
or  for-  accommodation  of  passengers  awaiting  passage.  St. 
Louis  &  S.  F.  R.  Co.  V.  Sutton  (Okla.),  403. 

Lights. 

In  action  for  injuries  to  passenger  by  reason  of  her  walking  off 
of  unrailed  depot  platform  at  night,  whether  carrier  was  negli- 
gent in  failing  to  have  the  platform  lighted  was  for  jury. 
Drummy  v.  Minneapolis,  etc.,  R.  Co.  (Iowa),  425. 

Location. 

Police  power  of  state  to  require  railroad  company  to  establish 
stations  where  public  necessity  and  conditions  require  them. 
St.  Louis  &  S.  F.  R.  Co.  V.  Sutton  (Okla.),  403. 

Negligence. 

Railroad's  failure  to  keep  its  freight  depot  premises  in  reason- 
ably safe  condition  for  persons  coming  there  on  business  is 
actionable  negligence  if  injuries  to  them  result  thereby.  Autry 
V,  Atlantic  C.  L.  R.  Co.  (N.  Car.),  133. 

Platforms. 

Carrier's  duty  to  keep  depot  platforms  in  safe  condition.  Drummy 
V.  Minneapolis,  etc.,  R.  Co.  (Iowa),  425. 

Duty  of  carrier  to  provide  platform  suitable  in  area  and  con- 
struction and  sufficiently  lighted  for  safety  of  passengers  wait- 
ing for  train.     Savageau  v.  Boston  &  M.  R.  R.  (Mass.),  42. 

Ice  and  snow,  carrier's  duty  to  keep  its  station  platforms  clear 
of.     Hull  V.   Minneapolis,  etc.,  Ry.  Co.   (Minn.),  391. 

Question  for  jury  whether  station  platform  built  level  with  track 
so  that  passenger  car  would  project  over  it  for  a  distance 
equal  to  space  between  inner  and  outer  side  of  car  is  reason- 
ably safe  for  passengers.  Savageau  v.  Boston  &  M.  R.  R. 
(Mass.),  42. 

Statutes. 

Statute  in  question  does  not  relieve  carrier  from  its  common- 
law  duty  of  using  reasonable  care  for  protection  of  passengers 
and  other  persons  rightfully  on  its  premises  in  connection 
with  the  transaction  of  its  business.  Drummy  v,  Minneapolis, 
etc.,  R.  Co.   (Iowa),  425. 

STOCK,  INJURIES  TO. 

See  FENXES. 

Contributory  Negligence. 

Evidence  was  not  conclusive  that  plaintiff  was  guilty  of  contribu- 
tory negligence  in  attempting  to  drive  his  cattle  across  rail- 
road track  when  they  were  struck  by  train.  Yates  v.  Chicago, 
etc.,  Ry.  Co.  (Minn.),  135. 

Degree  of  Care. 

Due  animals  trespassing  on  railroad  tracks  or  right  of  way. 
Clair  V.  Northern  Pac.  Ry.  Co.  (N.  Dak.),  137. 

STREET  RAILWAYS. 

See  CARRIERS  OF  PASSENGERS;  CROSSINGS;  FENCES; 
MASTER  AND  SERVANT;  RAILROADS;  TICKETS  AND 
FARES. 
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Accidents  on  Track. 

Evidence  did  not  sustain   finding  that   defendant   street   railway 

placed  the  grease  upon  which  plaintiff  slipped  upon  the  rail. 

Barrett  v.  Connecticut  Co.  (Conn.),  506. 
Grease  upon  rails  or  street  causing  fall  of  pedestrian,  liability  of 

street  railway  on  account  of  placing.     Barrett  v.  Connecticut 

Co.  (Conn.),  506. 

Contributory  Negligence. 

Attempting  to  drive  over  tracks  after  seeing  car  approaching, 
where  it  would  have  been  impossible  to  have  stopped  the  car- 
riage without  having  the  heads  of  the  horses  in  danger  of  be- 
ing struck  by  car.    Moon  v.  St.  Louis  Transit  Co.  (Mo.),  190. 

Not  negligence  per  se  to  walk  between  tracks  of  street  railway. 
Lawyer  v.  Los  Angeles  Pac.  Co.  (Cal.),  92. 

Pedestrian's  right  to  assume,  when  crossing  street  in  middle  of 
block,  that  street  car  was  not  running  at  unlawful  speed. 
Seattle   Elect.   Co.  v,   Hovden    (C.   C.  A.),  204. 

Plaintiff  was  not  negligent,  as  matter  of  law,  in  failing  to  wait 
until  the  car  from  which  he  had  alighted  had  passed  on  for 
such  a  distance  that  he  could  have  an  unobstructed  view  of 
opposite  track.    Coel  v.  Green  Bay  Traction  Co.  (Wis.),  264. 

Plaintiff  was  not  precluded  from  recovering  against  the  company 
on  the  theory  that  his  injury  from  being  struck  by  a  car  was 
caused  by  his  stumbling  on  the  track,  which  was  a  pure  acci- 
dent.    Coel  V.  Green  Bay  Traction  Co.  (Wis.),  264.  • 

Right  of  person  walking  between  street  car  tracks  to  believe  a 
track  will  be  used  only  for  cars  running  in  a  certain  direction, 
as  usual.     Lawyer  v,  Los  Angeles  Pac.  Co.  (Cal.),  92. 

Traveler,  when  struck  by  car,  was  guilty  of  contributory  negli- 
gence.    Brown  v.  Milwaukee,  etc.,  Co.  (Wis.),  172. 

Discovered  Peril. 

Motorman  may  assume  that  pedestrian  approaching  track  will 
stop  and  wait  for  car  to  pass.  Roanoke  Ry.,  etc.,  Co.  v.  Car- 
roll (Va.),  110. 

Franchises. 

Binding  contract  is  created  by  acceptance  of  ordinance  authoriz- 
ing construction  of  street  railway  along  certain  streets  to- 
gether with  the  construction  and  operation  of  the  railway. 
Peoria  Ry.  Co.  v.  Peoria,  etc.,  Co.  (111.),  569. 

Exclusiveness  of  right  to  occupy  street  granted  to  one  railway 
as  against  another  company.  Peoria  Ry.  Co.  v,  Peoria,  etc., 
Co.  (111.),  569. 

Occupation  of  same  street  by  different  railway  companies. 
Peoria  Ry.  Co.  v.  Peoria,  etc.,  Co.  (111.),  569. 

Tracks  and  cars  may  be  used  to  carry  repair  materials  to  various 
portions  of  the  street  railway  line.  Waskiewicz  v.  Milwaukee 
Elect.  Ry.  &  L.  Co.  (Wis.),  490. 

Last  Clear  Chance. 
Doctrine  did  not  apply  where  person  was  struck  by  car  imme- 
diately after  he  stepped  upon  track.  Roanoke  Ry.,  etc.,  Co.  v. 
Carroll  (Va.),  110. 

Mail  Carriers. 

Under  street  railway  franchise  requiring  the  company  to  carry 

.  policeman,  fireman,  and  mail   carriers  free,  and  entitling  the 

city   to  percentage  of  the   company's  gross  receipts,   the   city 
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council  did  not  abuse  its  discretion  in  agreeing  to  an  amend- 
ment of  the  franchise,  striking  out  the  provision  for  free  trans- 
portation of  mail  carriers.  Little  Rock,  etc..  Co.  v.  Dowell 
(Ark.),  591. 
Vested  right  of  mail  carriers  to  ride  free  on  street  cars  under 
provision  in  street  railway  franchise.  Little  Rock,  etc.,  Co.  v, 
Dowell   (Ark.),  691. 

Negligence. 

In  action  for  injuries  from  jumping  from  vehicle  in  which  plain- 
tiff was  riding  to  avoid  impending  collision  with  street  car, 
was  question  for  jury  as  to  defendant's  negligence.  Walsh  v. 
Altoona,  etc.,  Ry.  Co.  (Pa.),  167. 

Passing  Standing  Cars. 

Immaterial  to  plaintiff's  right  to  recover  against  company 
whether  he  had  ceased  to  be  a  passenger  when  he  was  injured 
by  being  struck  by  street  car  as  he  passed  around  end  of  stand- 
ing car  from  which  he  had  just  alighted.  Coel  v.  Green  Bay 
Traction  Co.  (Wis.),  264. 

Motorman's  duties  when  his  car  is  passing  standing  car  dis- 
charging passengers.  Coel  v.  Green  Bay  Traction  Co.  (Wis.), 
264. 

Mutual  duties  where  plaintiff  was  injured  by  being  struck  by 
street  car  as  he  passed  around  end  of  standing  car  from  which 
he  h^d  just  alighted.  Coel  v.  Green  Bay  Traction  Co.  (Wis.), 
264. 

Not  essential  to  plaintiff's  ri^ht  to  recover  against  company  that 
the  fact  that  he  was  crossing  track  in  front  of  the  approach- 
ing car,  and  might  stumble  and  fall,  should  have  been  antici- 
pated by  motorman  of  car  by  which  he  was  struck.  Coel  v. 
Green  Bay  Traction  Co.  (Wis.),  264. 

proximate  Cause. 

There  was  sufficient  causal  connection  between  the  high  speed 
of  the  car  by  which  plaintiff  was  struck  and  his  injury  to  justify 
conclusion  that  it  was  proximate  cause  of  the  injury.  Coel  v. 
Green  Bay  Traction  Co.  (Wis.),  264. 

Speed.  * 

Dangerous  speed  of  car  when  passing  standing  car  discharging 
passengers.     Coel  v.  Green  Bay  Traction  Co.   (Wis.),  264. 

Opinion  evidence  as  to  speed  of  street  car.  Moon  v.  St.  Louis 
Transit  Co.  (Mo.),  190. 

TICKETS  AND  FARES. 

See  CARRIERS  OF  PASSENGERS. 

Commutation  Tickets. 

Where  plaintiff's  assignors  were  induced  to  purchase  certain 
suburban  land  from  defendant  railway  company  and  develop 
the  same  on  defendant's  parol  promise  to  grant  a  special  rate 
for  transportation  of  passengers  between  a  city  and  such 
suburb,  defendant's  promise  was  too  indefinite  to  sustain  an 
action  for  its  breach.  Arundel  Realty  Co.  v,  Maryland  Elect. 
Ry.  Co.   (Md.),  564. 

Extra  Fare. 

Extra  fare  for  failure  to  procure  ticket,  validity  of  regulation 
requiring  payment  of.  Allen  v,  Chicago,  etc.,  Ry.  Co.  (Minn.). 
388. 
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Opportunity  to  purchase  ticket  in  time,  plaintiff  was  afforded  the 
usual  and  reasonable.  Allen  v.  Chicago,  etc.,  Ry.  Co.  (Minn.), 
388. 

TRESPASSERS. 

See  CROSSINGS;  LICENSEES;  STOCK,  INJURIES  TO. 

Degree  of  Care. 

Only  duty  of  railroad  toward  trespasser  on  its  track  is  to  abstain 
from  wanton  or  willful  injury  or  gross  negligence.  Fuller  v. 
Illinois  Cent.  R.  Co.  (Miss.),  247. 

Railroad  is  bound  only  to  refrain  from  wanton  or  willful  miscon- 
duct towards  trespasser  on  its  tracks  when  his  presence  is  dis- 
covered.   Khinoveck  v.  Boston  &  M.  R.  R.  (Mass.),  109. 

Railroad  is  only  bound  to  exercise  ordinary  care  to  avoid  injury 
to  trespasser  after  his  presence  on  track  is  actually  discovered. 
Southern  Ry.  Co.  v.  Sanders  (Ky.),  345. 

Railroad  owes  to  trespasser  on  its  track  only  the  duty  of  exer- 
cising ordinary  care  for  his  safety  after  discovering  his  peril. 
Adkins'  Adm'r  v.  Big  Sandy*  C.  R.  Co.  (Ky.),  261. 

Where  one  on  railroad  track  without  right  was  struck  by  train, 
there  could  be  no  recovery,  ill  absence  of  willful  or  reckless 
misconduct  of  trainmen.  Dahlgren  v.  Boston  &  M.  R.  R. 
(Mass.),  244. 

Signals. 

If  railroad's  tracks  and  yards  were  not  used  by  public  as  a  road- 
way in  the  night  as  they  were  in  the  daytime,  it  would  not  be 
under  the  same  duty  to  anticipate  the  presence  of  persons  on 
the  track  at  night.    Southern  Ry.  Co.  v.  Sanders  (Ky.),  345. 

Who  Are. 

Persons  who  come  on  private  grounds  of  railroad  without-  hav- 
ing business  with   it  are  trespassers.     Southern    Ry.     Co.     v. 
Sanders  (Ky.),  345. 
TRIAL. 

Arguments  of  CounseL 

Improper  arguments  of  counsel.  St.  Louis,  etc.,  Ry.  Co.  v.  Aiken 
(Ark.),  470. 

In  action  by  nine  year  old  boy  for  injuries  received  by  sudden 
starting  of  street  car  which  he  was  attempting  to  board,  cer- 
tain argument  of  counsel  was  inflammatory  and  improper. 
Keeley  v.  City  Elect.  Ry.  Co.  (Mich.),  610. 

Misconduct  of  plaintiff's  counsel  in  stating  in  his  argument  to 
jury  that  he  felt  sorry  for  the  "railroad  boys;"  that  their  testi- 
mony was  placed  in  one  scale  and  their  bread  in  another,  was 
cured  by  the  court  directing  jury  to  disregard  such  remarks. 
St.  Louis,  etc.,  Ry.  Co.  v.  Aiken  (Ark.),  470. 

Witnesses. 

Principal  officer  of  railroad  company  who  becomes  a  witness  in 
an  action  against  his  company  may  be  put  under  the  rule  and 
excluded  from  the  court  room  as  other  witnesses.  Missouri, 
etc.,  Ry.  Co.  v.  Hay  den  (Okla.),  160. 

VENUE. 

Under  statute  in  question,  defendant  railroad,  not  operating  \n 
Texas,  but  having  an  agent  therein,  could  be  sued  in  a  certain 
county  of  the  state,  where  its  connecting  carrier  had  an  office 
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and  agent  and  through  which  such  connecting  road  was  operated. 
Southern  Pac.  Co.  v.  W.  T.  Meadors  &  Co.  (Tex.),  771. 

VICE  PRINCIPAL. 

See  FELLOW  SERVANTS. 

WANTONNESS. 

See  CROSSINGS. 

WAREHOUSEMEN. 

Burden  of  Proof. 

Where  goods  are  stored  with  warehouseman,  and  there  is  failure 
to  deliver  on  proper  demand,  burden  is  on  warehouseman  to 
show  that  such  failure  to  deliver  did  not  result  through  any 
negligence;  and  inability  to  give  any  explanation  of  how  the 
loss  occurred  raises  a  presumption  of  negligence,  authorizing 
a  recovery.  Milwaukee  Mirror  &  Art  Glass  Works  v.  Chicago, 
etc.,  Ry.  Co.  (Wis.),  604. 

WITNESSES. 

See  TRIAL. 
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